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THE  STATE  v.  BROOKS. 

I.  The  tenth  chapter  of  the  penal  code  ppovldes  the  manner  by  which  grand 
jmora  shall  be  constituted^  and  one  constituted  in  any  other  mode  has  no 
legal  warrant  When,  however,  the  board  of  officers  intrusted  with  the 
eelectionof  the  jury,  has  made  the  necessary  certificate,  there  is  no  mode 
by  which  its  action  can  be  collaterally  called  in  question  or  re>ezami!M4 

^  Although  the  board  is^limited  to  the  selection  of  individuals  who  -afe 
Jioii8e4iolderB  and  free-holders,  and  of  integrity  for  character  and  sound 
Jadgmenty  and  cannot  lawfully  select  individuals  of  various  specified  avo- 
catioikB,  professions  and  callings,  yet  the  selection  of  those  will  not  vitiate 
an  indictment  found  by  a  jury  of  which  they  are  members. 

3.,  Under  the  code,  a  challenge  to  the  array,  or  a  plea  in  abatement  to  like 
pane),  invokes  the  enquiry  only,  whetuer  the  jury  has  been  selected  Ja  the 
mode  directedi  and  on  such  iasue,  the  certificate  of  the  board  is  conclu- 
sive. 

4.  This  certificate  may  be  made  by  the  attending  officers,  or  the  olerk  of  the 
coonty  coorty  when  one  ef  tiiem: 

&  When  the  matter  of  a  plea  in  abatement  is  the  HaqualificiiUon  bf  a  juror, 
laying  oatef  view  t^e  direction  to  sunnnon  free-hdders  and  house-hold- 
eis,  as  to  which  no  opinion  is  given — it  must  present  the  constitutional  dis- 
qualification of  conviction  for  bribery,  &c.  &c.  Matters  which  exempt 
individnals  from  jury  service,  are  not  disqualifications  which  will  abate  an 
iadietment 


J 


10  ALABAMA. 


The  State  V.Brooks.. 


6.  The  code  provides,  that  a  gnnd  juiy  may  be  summoned  by  the  Couii 
when  none  ia  in  attendance  under  the  venire,  and  when  a  jury  is  thus  con- 
stituted, the  accused  is  not  invested  with  the  right  to  enquire  if  the  form 
IM'escribed  by  the  statute  has  been  pursued  or  otherwise. 

7.  Inpleasof  abatement  to  the  constitution  of  the  grand  jury,  the  greatest 
accuracy  and  precision  are  necfessary,  as  two  modes  are  provided  by 
which  a  jury  may  be  constituted,  and  therefore,  the  plea  must  negative 
that  either  mode  was  pursued. 

8.  The  essential  matters  to  constitute  a  grand  jury,  when  constituted  by  the 
board  of  county  officers,  seems  to  be,  that  they  shiH  select  the  jury  from  the 

'  citizana  at  large,  oat.of  a  list  biennially  obtained  by  the  dlieriff.  JEhrpiy 
matter  beyond  this  seems  nothing  more  than  direction  as  to  the  manner 
in  which  the  officers  shall  perform  tlieir  duties. 

9.  In  £11  pleas  in  abatement  of  indictments,  it  is  essential  that  the  facts 
should  be  stated  out  of  which  the  defence  arises,  or  a  negative  of  the  facts^ 
which  are  presumed  from  the  existence  of  a  record. 

On  points  reserved  by  the  Circuit  Court  of  Mobile,  as  no* 
vel  and  difficult. 

The  defendant  was  convicted  at  the  Circuit  Court  of  Mo- 
bile, upon  a  charge  of  betting  upgn  an  unlawful  gaming  ta-  - 
ble.  He  pleaded  several  pleas  in  abatement  of  the  indict- 
ment ;  to  all  which  the  State  demurred,  and  had  judgment 
of  respondeas  ouster  on  the  demurrer.  The  matters  of  de- 
fence asserted  by  these  pleas,  present  the  questions  re- 
sected for  the  decision  of  this  Court,  and  axe  as  follows,  to- 
wit: 

1..  That  the  clerk  of  the  Court  did  not,  in  the  body  of  the 
writ  of  venire  facias,  recite  at  length,  the  names,  places  of  re- 
sidence, and  occupations  of  the  several  persons  named  there- 
JBy  aiMl  directed  to  be  summoned  as  grand  jurors. 

2.  That  the  indictment  was  not  preferred  to,  nor  enquired 
of,  and  a  true  bill  found  thereon  by,  a  grand  jury  of  good  and 
lawful  men,  free-holders  and  house-holders,  selected,  sum- 
moned, and  returned  agreeably  to  law. 

3.  The  same  general  allegations  as  the  second,  with  the 
specification  in  this,  to-wit,  that  P.  S.,  one  of  the  grand  ju- 
rors  by  whom  the  indictment  was  found,  was,  at  the  time 
when  he  was  selected,  and  his  name  returned  to  the  clerk  of 
the  Circuit  Court  by  the  sheriff  of  Mobile  county,  amember 
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•f  an  incorporated  fire  company  of  said  county,  to-wit,  of  the 
Franklm  Fire  Company,  No.  3,  of  the  city  of  Mobile,  incor- 
porated by  an  act  of  the  General  Assembly  of  the  State  of 
Alabama,  approved  9th  December,  1841. 

4.  The  same  general  allegations,  with  the  specification  in 
this,  to-wit :  That  the  grand  jury  was  not  composed  of  per- 
sons selected  from  a  list  of  free-holders  and  house-holders  of 
said  county  of  Mobile,  obtained  by  the  sheriff  of  said  county, 
and  returned  by  him  to  the  clerk  of  the  County  Court,  on  the 
7th  day  of  May,  1842, 

5.  That  R.  L.  W.,  who  was  one  of  the  grand  jury  by 
whcmi  the  indictment  was  found,  and  who  was  impannelled 
to  supfdy  the  place  of  one  of  the  original  venire  of  grand  ju- 
rors who  was  absent,  and  not  summoned  as  one  of  the  grand 
jurors,  as  the  law  directs,  in  this,  that  the  said  R.  L.  W.  was 
not  sunmioned  and  drawn  according  to  the  sixteenth  and  se- 
renteenth  sections  of  the  tenth  chapter  of  the  penal  code. 

6.  That  R.  L.  W.,  one  of  the  grand  jurors,  &c.,  was  not 
one  of  the  jurors  selected  from  the  list  ot  firee-holders  and 
house-holders,  and  summoned  by  the  sheriff,  nor  was  his 
name  contained  in  the  venire  facieis  returned  into  Court ; 
nor  was  he  summoned,  and  his  name  drslwU;  in  pursuance  of 
any  order  of  the  Court f  made  in  consequence  of  the  absence 
of  any  of  the  jurors  mentioned  in  the  venire  facias. 

7.  That  the -grand  jury  by  whom,  &c.j  was  not  selected 
from  a  list  of  free-holders  and  house-holders  obtained  by  the 
sheriff  of  said  county  of  Mobile. 

8.  The  grand  jury  by  whom,  &c.,  was  composed  of  per- 
sons whose  names  were  drawn  without  a  previous  selection 
of  persons  qualified  to  serve  as  jurors,  having  been  made  from 
the  list  of  free-holders  {tnd  house-holders  of  said  county  of 
Mobile,  obtained  by  the  sheriff  of  said  county. 

9.  That  no  selection  of  persons  qualified  to  serve  as  grand 
jurors,  was  made, .  as  required  by  law,  from  the  list  of  free*. 
holders  and  householders  of  said  county  of  Mobile,  obtained 
by  the  sheriff  of  Mobile  coimty. 

*     10.  That  the  names  of  the  persons  composing  the  grand 
jury,  by  whom,  &c.,  were  not  drawn  by  the  clerk  of  the  Coun- 
ty Court  of  said  county  of  Mobile.     .  • 
11.  That  the  minute  of  the  drawing  of  the  gc^d  jury,  by 
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whom,  &c.,  was  not  signed  by  the  clerk  of  the  County  Court 
and  the  attesting  officers,  nor  was  the  same  filed  in  the  office 
of  the  clerk  of  the  County  Court. 

12.  That  the  list  of  the  drawing  of  the  grand  jury,  by 
whom,  &c.  was  not  made  and  certified  by  the  attending  of- 
ficers and  the  clerk  of  the  Cotmty  Court. 

Hopkins  and  Phillips,  for  the  defendant,  insisted  that  all 
the  pleas  were  good.  The  general  principle  asserted  is,  thai 
the  grand  jury  must  be  constituted  in  strict  conformity  to  the 
statute,  and  if  othelrwise,  a  party  indicted  may  plead^  in  abate- 
ment. By  the  express  terms  of  the  statute,  exclusion  frobi- 
the  jury  is  the  consequence  of  what  otherwise  would  be  con- 
sidered as  a  privilege  of  exemption ;  and  the  form  and  man- 
ner of  constituting  the  lists  from  which  the  jury  is  to  be  ob^ 
tained,  is  made  matter  of  substance.  [Clay^s  Dig.  461,  ^6. 
466,  §  35 ;  462,  4»  10 ;  463,  ^  16,  17.]  Independent  of  the 
peculiar  terms  of  the  statute,  repeated  decisions  have  estab- 
lished that  the  grand  jury  shall  be  obtained  in  the  mode  di- 
rected by  the  statutes,  and  one  formed  in  any  other  manner 
is  illegal.  [State  v.  Williams,  5  Porter,  136 ;  The  State  v. 
Middleton,  ib.  496— v.  Lyon,  7  ib.  167— v.  Clarkson,  3  Ala.  . 
Rep.  378.] 

The  ATTOBNBY-GrfiNEBjkL,  coutra,  urged,  that  the  statute 
ought  to  receive  a  reasonable  construction ;  for  it  could  not  be 
supposed  that  the  Legislature  ever  contemplated  that  the 
shaking  of  the  box,  or  writing  off  the  list  in  a  fair  hand  should 
ever  be  made  the  subject  of  examination  at  the  instance  of  one 
indicted ;  yet  these  matters  are  as  much  matters  of  substance 
as  many  of  those  urged  by  the  pleas.  It  is  true  the  jury  is 
to  be  selected  in  the  manner  required ;  but  it  is  unimportant 
to  one  indicted,  whether  the  list  was  returned,  or  the  names 
written  out  at  full  length.  The  action  of  the  persons  to 
Whom  the  arrangement  of  the  lists  and  the  dra\4ing  of  the! 
jurors  is  confided,  is  conclusive,  and  cannot  be  collaterally 
impeached.     [State  v.  Clarkson,  3  Ala.  Rep.  378.] 

GOLDTHWAITE, . J.-^l.  One  object  of  the  sixteenth 
chapter  of  the  penal  code  is  to  provide  a  select  class  of  indivi- 
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duals  to  serve  as  grand  and  petit  jurors,  instead  of  permitting 
them  to  be  constituted,  as  well  as  summoned,  at  the  discre^ 
tion  of  the  sheriff,  or  other  executive  officer  of  the  law,  from 
tiie  citizens  of  the  county  generally,  and  at  large.  The  se- 
lection of  this  class  of  individuals  is  confided  to  a  board  com- 
posed of  the  clerk  and  officers  of  the  county,  and  that  is 
invested  with  large  discretionary  powers  in  regard  to  the  se- 
lection and  rejection  of  individuals  who,  of  the  free-holders 
and  house-holders  of  the  county  first  ascertained  by  the  she- 
riff, are  to  discharge  the  responsible  duties  of  jurors. 

It  does  not  admit  of  question,  that  a  grand  jury  constituted 
in  any  other  manner  than  is  prescribed  by  this  chapter,  is 
without  alegal  warrant.  [State  v.  Williams,  5  Porter,  136.] 
The  board  thus  constituted  is  required  to  perform  its  duties 
in  a  particular  manner,  but  is  entirely  independent  of  any  su- 
pervision or  control ;  its  action  by  the  eighth  paragraph  of 
tfie  ninth  section  is  to  be  ascertained  and  made  known 
by  means  of  the  certificate  of  the  officers  who  compose  it ; 
when  this  certificate  is  made,  its  functions  cease  for  the  time^ 
and  there  seems  to  be  no  mode  by  which  its  action  upon  the 
matters  c<mfided  to  it  can  be  collaterally  called  in  Question  or 
re-examined.  The  jurors  then  selected,  are  ascert-oined  from 
the  certificate  of  the  board,  which,  in  effect,  is  the  same  as  a 
coomiission  emanating  from  a  proper  source. 

It  is  not  a  question  now  to  decide,  whether  fraud,  mistakes, 
or  irregularities,  committed  by  this  board,  cannot  be  enquired 
into,  and  its  action  set  aside  by  the  Coiu^t  previous  to  the  or- 
ganization of  the  grand  jury,  even  though  the  proper  certifi- 
cate may  be  produced  ;  but  we  think  no  such  enquiry  can  be 
made  at  the  instance  of  one  indicted,  so  as  to  affect  the  pro- 
secution. *  The  jurors  when  once  selected  and  certified,  seem 
to  stand  in  the  same  condition  as  any  other  de  facto  func- 
tionaries, whose  acts  will  not  be  vitiated,  although  they  may 
afterwards  be  set  aside  as  having  had  no  right  in  the  first  in- 
stance to  exercise  the  function. 

2.  It  is  urged,  however,  that  this  board  is  limited  to  the  se- 
lection of  individuals  who  are  house-holders  or  free-holders, 
lind  of  integrity  for  character  and  sound  judgment,  and  that 
besides  some  grounds  for  positive  exclusion,  it  cannot  law- 
fidly  select  any  individual  of  the  various  professions,  avoca- 
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tions  and  callings,  which  are  exempted  from  the  duties  of  ju- 
rors. It  does  not  seem  to  be  a  consequence  of  the  selection  of 
one  or  more  of  those  exempted  persons,  that  an  indictmient 
found  by  a  grand  jury,  of  which  they  are  members,  shouM  be 
abated,  whether  the  exempts  are  placed  on  the  jury  list  through^ 
accident,  ignorance  or  design  ;  because,  though  the  privilege 
of  exemption  is  conferred  upon  the  individual,  he  is  not  dis^ 
qualified  so  as  to  be  incapable  of  discharging  the  duties  re- 
quired of  a  juror.  •  The  sentence  at  the  end  of  the  fifth  sec- 
tion, providing  that  such  exempted  persons  shall  be  excluded 
firom  serving  on  juries,  unless  by  the  consent  of  both  parties, 
evidently  applies  alone  to  petit  jurors ;  for  consent  can  be  gi- 
ven only  when  parties  are  ascertained,  and  not  before  the 
trial. 

It  must  be  conceded,  this  sentence  seems  to  conflict  in 
some  degree  with  the  sense  of  what  precedes  it ;  but  it  cannot 
control  the  construction  called  for  by  the  otherwise  apparent 
object  an4  intention  of  the  chapter.  In  point  of  fact,  this  sen- 
tence was  not  in  the  code  as  submitted  to  the  Legislature,  but 
was  adopted  afterwards,  as  an  amendment.  Its  effect  is  to. 
make  the  exemption  matter  of  exclusion,  if  demanded  by 
either  party  at  the  trial  of  a  cause. 

The  35th  section,  for  which  so  much  effect  is  claimed, 
refers  to  the  qualifications  of  jurors,  when  sunmioned  by  the 
Court,  as  they  may  be,  whenever  it  becomes  necessary  to 
constitute  a  grand  or  petit  jury  in  consequence  of  the  neg- 
lect of  the  board  to  select  the  materials  to  compose  one  ,•  or 
when  those  selected  are  set  aside  from  any  cause.  It  speaks 
of  a  jury  summoned,  in  contradistinction  to  one  selected.  It 
adds  nothing  toahe  force  of  the  previous  sections,  but  mere- 
ly provides,  as  also  does  the  31st  section,  that  jiu-drs,  wheth- 
er summoned  or  selected,  shall  possess  the  same  qualificar 
tions  and  be  free  from  the  same  objections. 

3.  It  is  further  urged,  that  the  39th  and  61st  sections  re- 
cognize and  permit  the  challenge  of  the  panel  and  array,  both 
of  the  grand  and  petit  juries ;  also,  that  a  plea  in  abatement 
is  proper,  either  to  the  array  of  the  grand  jury,  or  to  the  dv^ 
qualification  of  any  member  of  it.  There  is  no  question  pf 
this,  but  the  challenge  to  the  ^ray,  or  a  plea  in  alMitement  ta 
the  panel,  involves  the  inquiry  only,  whether  the  jury  h^ 
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been  selected  in  the  maimer  directed  by  the  several  sections 
of  this  chapter.  Upon  such  an  issue,  the  certificate  of  the 
officers,  as  provided  by  the  eighth  paragraph  of  the  ninth 
section  is  conclusive.  This  is  the  effect  of  the  decisions  in 
the  cases  of  The  State  v.  Allen,  1  Ala.  Rep.  N.  S.  442,  and 
The  State  v.  Clarkson,  3  lb.  370. 

4.  As  one  of  the*  pleas  seems  to  call  in  question  the  fact 
of  this  certificate,  it  is  proper  to  refer  to  the  paragraph.  It 
provides,  that  a  list  of  the  names  of  the  persons  so  drawn, 
with  their  places  of  residence^  shall  be  made  out,  certified  by 
the  attending  officers,  and  the  Clerk  of  the  County  Court, 
who  shall  deliver  the  same  to  the  Clerk  of  the  Circuit  Court, 
The  direction  to  insert  the  places  of  the  residence  of  the  sev- 
eral jurors,  is  a  mere  direction  for  the  convenience  of  the  she- 
riff in  making  the  summons,  and  like  a  similar  direction  in 
the  10th  section,  for  carrying  it  into  the  venire^  is  a  matter 
whicli  does  not  affect  the  essence  of  the  certificate,  as  is  evi- 
dent from  the  6th  and  7th  sections,  when  this  is  directed  on- 
ly in  the  event  the  residence  is  known.  It  is  also  said,  the 
certificate  shall  be  signed  by  the  attending  officers  and  the 
Clerk  of  the  County  Court.  We  are  inclined  to  .think  this 
should  be  construed  as  or,  for  by  the  second  section  a  majori- 
ty of  the  officers  named  are  competent  to  act,  and  therefore 
the  Clerk  of  the  County  Court  may  not  be  present — a  fact 
which  certainly  would  not  vitiate  the  proceeding,  and  which 
would  render  his  certificate  impossible.  It  is  evidently  a 
clerical  misprision,  and  the  object  of  th^  statute  is  fully»an- 
swered  by  the  certificate  of  the  attending  officers,  or  that  of 
the  Clerk  of  the  County  Court. 

6.  When  the  matter  of  the  plea  in  abatement  is  the  dis- 
fpialification  of  a  juror,  we  think  that  matters  of  exemption 
do  not  produce  the  same  effect.  Laying  entirely  out  of  view 
the  inquiry,  whether  the  direction  in  the  first  section,  for  the; 
sheriff  to  prepare  lists  of  the  householders  and  freeholders,  i^ 
to  be  considered  as  implying  the  disqualification  of  all  who 
are  not  thus  circumstanced — as  to  which  we  give  no  opinion 
— ^there  isa  class  of  persons  who  come  within  the  purview  of 
the  51st  section.  Such  are  persons  convicted  of  bribery,  for- 
gery, larceny,  &c.  &.c.  who,  by  the  act  of  1827,  (Dig.  169, 
§2,)  are  disqualified  from  serving  on  juries  in  any  suit.  This 
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act  having  been  passed  to  conform  with  the  constitutional 
requisition,  extends  to  exclusion  from  grand  juries  ;  but  in* 
dependent  of  it,  the  common  law  most  probably  ezciuded 
them,  as  not  being  within  the  terms  good  and  legal  men, 
who  alone  could  serve  as  jurors. 

6.  The  provision  of  the  36th  section,  that  the  time  pre- 
scribed for  the  drawing  and  summoning  of  the  grand  and 
petit  juries,  shall  be  considered  as  directory  merely,  refers  it- 
self to  the  previous  sections,  which  ascertain  the  time  when 
the  sheriff  shall  return  the  list  of  freeholders  and  householders, 
the  time  wlien  the  board  shall  meet  to  select  the  jury,  and 
the  time  within  which  it  shall  be  summoned  ,•  and  was  in- 
tended to  indicate  to  the  board,  that  their  powers  were  net 
confined  to  the  precise  periods  previously  mentioned,  but 
might  be  exercised  at  other  periods  if  necessary.  In  this  con- 
nexion the  expression  affords  no  warrant  to  the  argument 
based  on  it,  that  the  legislative  intention  was  to  allow  the 
proceedings  of  the  beard  selecting  the  jurors  to  be  inquired 
into  upon  a  collateral  issue,  i.  e.  upon  a  plea  in  abatement  of 
the  indictment.  If  such  was  the  intention,  the  indictment 
might  be  abated,  because  the  names  of  the  jurors  were  not 
drawn  out  in  a  fair  hand,  the  ballots  with  the  names  not  roll- 
ed or  folded,  the  box  not  shaken  as  well  as  it  might  have 
been,  or  the  names  of  the  jurors  not  written  at  length.  Such 
a  construction  we  consider  unreasonable,  and  the  statement 
of  its  effect  seems  fully  to  refute  it. 

One  or  more  of  the  pleas  asserts  that  a  deficiency  of  se- 
lected jiu"ors  happened  in  consequence  of  the  non-attendance 
of  those  summoned  in  the  first  instance,  and  that  a  juror  was 
sworn  without  any  order  by  the  Court  for  the  completion  of 
the  jury,  as  is  required  by  the  16th  and  17th  sections.  These 
sections  direct  what  shall  be  done  by  the  Court,  when  there 
is  a  deficiency  of  jurors  previously  selected  to  constitute  a 
grand  jury ;  the  16th  directs,  in  that  event,  t^iat  the  Court 
may,  by  an  order  to  be  entered  upon  its  minutes,  direct  twice 
the  deficient  number  to  be  summoned,  from  which  the  jury 
shall  be  completed.  This,  in  our  opinion,  is  a  matter  for  the 
direction  of  the  Court,  as  to  the  manner  in  which  it  shall 
proceed ;  but  does  not  invest  an  accused  person  with  the 
right  to  inquire  whether  the  form  has  been  pursued  or  gtheiv 
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wise.  This  will  be  perfectly  apparent  when  it  is  consid^ied,  tbat 
the  Ckmrt  at  any  time  during  the  tenn,  may  amend  its  min- 
utes and  hare  the  order  entered.  But  independent  of  Ais, 
the  previous  decisions  of  this  Court  go  no  further  than  the 
ellowanoe  of  a  plea  to  the  array  of  the  grand  jury,  for  imper- 
fections in  the  mode  of  constituting  it,  when  the  mode  is 
under  the  direction  of  distinct  officers  ,*  when  it  is  done  by 
the  Court  itself,  under  this  chapter,  we  consider  that  all  ool- 
lateand  inquiry  is  precluded  alid  the  accused  is  thrown  upofc 
his  plea^  or  challenge  to  the  array,  or  sdection  of  the  jitfois^ 
or  the  individual  disqualification  of  the  jurors. 

7.  It  becomes  necessary,  from  the  form  and  allegations  of 
eome  of  these  pleas,  to  ascertain  what  certainty  in  them  is 
necessary,  whether  with  respect  to  existing  facts  or  the  ne* 
gation  of  other  facts  which  may  be  presumed  from  the  etate 
of  the  record.  It  is  said  the  greatest  accuracy  and  precision 
are  required  in  framing  pleas  of  this  charcKcter,  and  that  they 
should  be  certain  to  every  intent.  [Chitty's  Plead.  445.]' 
Now  under  the  chapter  which  we  are  considering,  there  are 
two  modes  by  which  a  grand  jury  may  be  lawfully  constir 
tttted.  One  is,  wlien  the  jurors  are  selected  and  constituted 
under  the  proceedings  of  the  board ;  the  other  is,  when  there 
has  been  a  neglect  of  these  proceedings,  or  the  jurors  thus 
selected  are  -set  aside;  under  these  circumstances  the  Court  is 
authorized  to  empannel  a  jury.  As  the  record  shows  a  jury 
was-empannelled,  the  presumption  is,  that  it  was  lawfully  so j 
and  a  plea  in  abitfement,  to  be  suficient,  must  show,  that 
neith»  mode  was  pursued. 

8.  It  is  also  necessary  to  ascettain  whs^  pans  of  the  ad-^ 
lion  of  the  board,  are  of  a  nature  to  enter  into,  or  are  connected 
with,  the  administration  of  criminal  justice,  as  it  may  some- 
times happen  that  no  certificate  may  appear.  Thus  it  is  evi- 
dent that  a  mistake  of  the  board  in  selecting  a  person  who  is^ 
of  fair  character,  cannot  prejudice  the  proceedings ;  or  the 
omissioikto  state  the  occupation  of  the  juror,  even  if  that  was 
knowfj.  The  essential  matters  are  sufficiently  apparent 
when  the  object  of  this  legislation  is  inquired  into.  That 
was,  as  we  have  said,  to  select  a  class  of  individuals  from  the  . 
citizens  at  large.  To  effect  this,  a  list  of  the  freeholders  and 
householders  is  to  be  obtained  biennially ,  by  the  sheriff.  Ev- 
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er y  xoatter  beyond  this,  seem3  to  be  DOthing  more  than  a  di- 
rection to  the  board  as  to  the  manner  in  which  they  d&all  per- 
fomi  their  duties.  By  this  we  are  not  to  be  understood  that 
the  board  has  the  discretion  to  do,  or  omit  at  jdeasure,  -wiiat 
is  required.  On  the  contrary,  the  oath  of  office  of  die  seve* 
ifil  members  composing  the  board,  is  regarded  as  a  pledge  for 
the  faithful  elercise  of  the  discretion  imposed,  and  it  is  not 
omlikely  they  may  be  liable  to  indictment  for  a  neglect  to 
^rform  the  duties.  Beyond  this,  it  is  their  duty  to  pmu^ 
the  entire  requisitions  of  the  act,  in  every  particular. 

9.  In  all  pleas  of  abatement  of  criminal  proceedings,  it  is 
essential  that  facts  should  be  stated  out  of  which  the  defence 
arises,  or  a  negation  of  that  state  of  facts,  which  is  to  be  pre* 
sumed  from  the  existence  of  a  record.  In  either  case,  facts 
must  be  stated,  and  not  the  conclusion  of  the  individual,  ei- 
ther of  law  or  of  the  consequences  arising  out  of  Acts,  or  the 
non-existence  of  th^m. 

Mfhai  we  have  said  when  applied  to  these  several  pleas, 
will  enable  us  to  determine  whether  the  demurrers  were  pro* 
perly  sustained. 

The  Ist,  3d,  4th,  10th,  11th  and  12th  pleas  are  defective, 
in  not  containing  matter  sufficient,  if  true,  to  abate  the  in- 
dictment. 

The  2d  and  6th  are  defective,  because  they  assume  legal 
conclusions,  without  setting  out  the  necessary  facts  to  sus- 
tain their  conclusions^  aad  do  not  negative  the  existence  of 
other  facts,  which  may  be  assumed,  because  a  jury  was  em- 
panneUed  by  the  Court,  and  it  might  lawfully  be  so,  even  if 
the  facts  asserted  by  these  pleas  are  true. 

The  6th  plea  is  bad,  because,  if  true,  it  cannot  be  collate^ 
rally  ascertained. 

The  7th,  8th  and  9th  would  possibly  be  sufficient  if  they 
contained  the  negation  that  the  jury  was  empannelled  by  tiie 
Court)  upon  the  failure  of  a  jury  selected  by  the  board  of  of- 
jficers.  In  the  absence  of  averments  to  this  effiact,  the  legal 
presiunption  is,  that  the  jury  was  thus  empannelled. 

On  the  whole,  and  after  a  most  careful  examination  of  the 
statute,  we  are  satisfied  the  demurrers  were  properly 
tained. 

Q?*  Decidedat  Jane  tefi%  1845>  a&doniitted  by  mifltake;. 
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PINKSTON^AND  WIFE  v.  GREENE  AND  WIPE. 

L  The  master  or  miatress  of  a  slave,  when  assaulted  by  another,  may  com- 
mand the  slave  to  aid  4n  repelling  the  threatened  injury ;  but  the  employ- 
ment of  such  an  instrument  of  defence,  would  of  itself  aggravate  any  in- 
joiy  which  might  result,  and  enhance  the  damages,  onless  the  threat^ed 
dinger  was  so  imminent,  as  to  render  a  resort  to  any  means  justifiable,  or 
a!L  least  excusable,  to  prevent  irreparable  injury. 

2L  Before  this  Court  can  sustain  a  judgment  of  the  Court  below,  when  an 
error  has  been  committed,  it  must  be  of  such  a  nature,  that  it  is  impossi- 
ble any  injury  could  have  accrued  to  (he  party  against  whom  it  was  com- 
mitted. 

Error  to  the  Circuit  Court  of  Montgomery. 

Trespass  vi  et  armis,  by  the  defendants  against  the  plain- 
tiffs in  error. 

The  first  count  of  the  declaration,  charges  an  assault  and 
battery  by  the  wife  of  the  defendant  upon  the  wife  of  the 
plaintiff. 

The  second  count,  charges  the  assault  and  battery  to  have 
been  committed  by  a  negro  man  named  Bill,  the  slave  of  the 
defendant,  by  the  command  of  his  wife. 

The  defendants  pleaded  the  general  issue,  and  three  other 
pleas,  upon  which  issues  of  fact  were  taken ;  and  further 
pleaded — 

5.  Actio  non,  ice,  d&c,  at,  &c.,  the  said  Sarah  Elizabeth 
made  an  a]ssault  upon  the  said  Matilda,  and  would  then  and 
there  have  beat,  bruised,  and  ill-treated  the  said  Matilda,  if 
she  the  said  Matilda  had  not  immediately  then  and  there 
commanded  and  caused  the  said  boy  Bill,  in  said  second  count 
mentioned,  being  the  servant  and  slave  of  said  James  K.,  im- 
mediately to  defend  her  the  said  Matilda  against  the  said  Sa- 
rah ;  whereupon,  the  said  boy  Bill  did  then  and  there,  on 
the  command  aforesaid,  defend  her  the  said  Matilda  against 
Ae  said  Sarah,  as  he  lawAilly  might  do  for  the  cause  afore-* 
said,  and  in  so  doing,  did  necessarily  and  unavoidably  a  little 
beat,  braise,  and  ilUtreat  the  said  Sarah,  doing  no  nmieces^ 
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sary  hurt  or  damage  to  the  said  Sarah.  And  so  the  said  de- 
fendants say,  that  if  any  hurt  or  damage  happened  to  the  said 
Sarah,  the  same  was  occasioned  by  the  said  assault  made  by 
the  said  Sarah,  and  in  said  necessary  defence  of  the  said  Ma- 
tilda against  the  said  Sarah  ;  which  are  th^  supposed  tres- 
passes in  the  said  second  count  mentioned. 

6.  Actio  non,  &e. — ^because  they  say,  that  the  said  Saxah 
then  and  there,  at,  A^c,  made  an  assault  upon  one  James  P. 
Pinkston^  an  infant  child  of  the  said  Matilda,  and  did  th«n 
and  there  beat,  bruise  and  ilKtreat  the  said  child ;  and  the 
said  Matilda  immediately  thereupon  commanded  and  caused 
the  said  slave  Bill,  being  a  servant  and  slave,  of  the  said  James 
K.,  to  defend  the  said  child  against  (he  said  Sarah,  as  she 
might  lawfully  do,  and  in  so  doing  the  said  slave  did  neces- 
sarily and  unavoidably  a  little  beat,  bruise,  and  ill-treat  the 
said  Sarah,  as  he  lawfully  might  do,  for  the  cause  aforesaid, 
doing  no  unnecessary  damage  to  the  said  Sarat),  the  same  be- 
ing occasioned  by  the  said  assault  of  the  said.Sarah  upon  the 
said  infant  child  of  the  said  Matilda  ;  which  are  the  suppos- 
ed trespasses,  &c. 

7.  Actio  non — ^because  they  say,  the  said  Sarah,  at^  &c., 
with  force  and  arms,  made  an  assault  upon  one  James  P* 
Pinkston,  an  infant  child  of  said  Matilda,  and  was  then  and 
there  beating,  bruising  and  iU*treating  the  said  infant  child, 
in  breach  of  the  peace  of  said  State  ;  and  to  part  the  said  Sa- 
rah from,  and  to  prevent  her  from  further  beating  the  said  in- 
fant child,  the  said  Matilda  then  and  there  commanded  and 
caused  the  said  slave  in  said  second  count  mentioned,  being 
the  servant  and  slave  of  said  James  K.,  gently  to  lay  his 
hands  upon  the  said  Sarah,  a^  he  lawfully  might  do,  for  the 
cause  aforesaid ;  which  are  the  same  assaults,  &c.  &c. 

To  these  throe  pleas  the  plaintiffs  demurred,  and  theGouit 
sustained  the  demurrer  to  th^  5th  and  6th  i^eas,  and  ovec-* 
ruled  it  as  to  the  7th.  .  The  defendant  then  pleaded  over  two 
iJtefts,  in  substance  the  same  as  the  6th  and  ^th,  omitting  all 
siention  of  the  slave  ;  to  iwhiph  the  plaintiff  damurs^d,  aAd 
the  Ckmrt  sustained  the  demUrrer ;  and  issue  being  taken  oti 
the  other  pleas,  the  jury  rendered  a  vetdict  for  two  thbusaadi 
dollars,  for  which  judgment  .was  rendered.  The  assignmtinta 
of  «rror  bring  up  the  judgment  on  the  demurrers  to  the|)lc 
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Elmore,  for  plaintiff  in  error,  contended — That  the  Court 
eirod  in  supposing  that  the  defendant  could  not  call  on  her 
slave  to  repel  an  assault,  or  to  preserve  the  peace — ^Tbat  the 
question  here  was,  not  whether  the  slave  was  liable,  crimi* 
aally,  for  laying  hands  upon  or  striking  a  white  person-^ 
That  the  act  of  the  slave,  by  the  command  of  his  mistress, 
was  her  act,  and  if  she  would  have  been  justified  had  she 
acted  herself,  she  can  justify  acting  by  the  slave. 

BjLLs^tLy  contra* — The  fifth- plea  is  not  an  answer  to  the  de* 
claration.  The  second  count  charges  an  assault  and  battery 
by  the  slave.  The  meaning  of  the  plea  of  son  assault  de^ 
mesne  is,  that  the  defendant  struck  in  her  own  defence, 
which  could  not  be  necessary  to  repel  an  assault.  (2  Salk. 
641;  2  Wendell,  498 ;  1  Bay,  351 :  25  Eng.  C.  L.  697.) 

The  defendant  could  not  employ  the  slave  in  her  defence, 
admitting  the  interposition  of  a  white  person  would  have 
been  lawful.  (Clay's  Dig.  472 ;  Meigs'  R.  359  ;  2  Spears, 
156;  1  Hawkes,  210;  1  IredeU,  86.) 

The  defendants  have  not  been  injured  by  the  action  of  the 
€k>art,  if  erroneous,  as  they  have  had  the  benefit  of  the  fifth 
and  sixth  plcias,  upon  the  issue  taken  upon  the  seventh,  and 
therefore  the  Couct  will  not  reverse  for  an  error  which  has 
caused  no  iiyury.     (3  Ala.  699 ;  7  id.  162.) 

The  servauit  cannot  justify  a  beating  in  defence  of  his  mas- 
ter's son,  even  by  the  command  of  his  master.  ( 1  Russell  on 
Griines,  669.) 

ORMOND,  J. — The  principal  objection  made  to  these 
ideas  is,  that  the  defendant's  wife  could  not  lawfully  employ 
the  slave  as  an  instnunent  in  her  defence.  This  argument 
is  founded  upon  the  necessary  distinction,  which  it  is  al*- 
leged  the  law  makes  between  free,  white  persons  and  slaves, 
as  it  regards  the  right  of  self-defence — ^That  a  provocation, 
which,  as  between  free  white  persons,  would  justify  or  ex- 
cuse a  resort  to  foKV^e^  to  repel  an  actual  or  threatened  injury, 
wotdd  afford  no  excuse  whatever  to  a  slave  under  these  cir^ 
eumstances — ^That  he  cannot  repel  force  by  force,  but  must 
trust  to  the  law  for  his  protection. 

We  flbflli  not  enter  upon  this  delicate  and  important  inve$-^ 
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tigation.  How  far  a  slave  would  be  authorized  to  repel  force 
by  force,  when  assaulted  by  a  white  person,  or  to  what  ex- 
tremity he  must  be  driven,  before  he  may  turn  upon  his  as- 
sailant, and  become  the  aggressor,  are  questions  which  60 
not  arise  upon  these  pleas.  Nor  does  any  question  arise 
how  far  the  domestic  relation  of  master  and  slave  will  justi- 
fy or  excuse  the  latter  in  an  assault  and  battery  upon  a  white 
person,  in  defence  of  his  master  or  mistress,  whether  acting 
by  their  command  or  not,  because  the  slave  is  not  proceed- 
ed against  in  this  action.  From  his  condition  in  society,  no 
damages  could  be  recovered  from  him,  and  therefore^  for -such 
an  offence,  if  it  be  one,  he  could  only  be  proceeded  against 
criminally. 

One  who  commands  a  trespass  to  be  committed,  is  a  prin- 
cipal in  the  act :  the  act  of  the  slave,  therefore,  by  tlie  com- 
mand of  his  mistress,  is  her  act,  and  for  all  the  consequences 
attending  it,  she  is  as  responsible  as  if  committed  with  her 
own  hands.  The  slave  was,  indeed,  merely  an  instrument 
in  her  hands,  and  is  so  considered  in  this  action,  which  is  not 
for  an  assault  and  battery  by  the  slave,  but  by  the  mistress. 
Prom  the  degraded  condition  of  the  slave,  as  recognized  and 
established  by  our  law,  he  is  unfit  to  interpose  in  a  difficulty 
between  white  persons,  especially  females ;  and  therefore, 
the  employment  of  such  an  instrument  of  defence  would,  of 
itself,  aggravate  the  injury,  and  enhance  the  damages,  unless 
the  threatened  danger  was  so  imminent  as  to  render  a  resort 
to  any  means  justifiable,  or  at  least  excusable,  to  prevent  ir- 
reparable injury. 

It  is  further  urged,  that  the  fifth  plea  is  bad,  because  it  al- 
leges a  battery  to  prevent  a  mere  assault.  This  objection  is 
not  tenable.  An  assault  might  be  so  violent  as  to  threaten 
instant  danger,  and  justify  or  excuse  a  resort  to  force  to  ward 
off  or  repel  the  apprehended  injury.  Such  is  the  language 
of  the  plea,  that  to  prevent  a  battery  upon  the  defendant,  she 
commanded  the  slave  to  defend  her,  and  in  so  doing,  he  Utt- 
ftvoidably  committed  the  assault  and  battery  compiained  oL 
This,  if  true,  and  if  the  battery  was  not  excessive,  and  pushed 
beyond  the  necessary  defence  of  his  mistress,  constituted  an 
excuse.  If  the  plea  was  not  true,  issue  should  have  been  ta* 
ken  upon  it,  and  if  the  plaintiff  did  make  the  first  assault,  but 
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the  battery  was  carried  beyond  the  bounds  of  reason  and  ne^ 
cessary  self-defence,  it  should  have  been  specially  replied. 
[Bacon's  Ab.,  Trespass,  618 ;  1  Chitty's  P.  679.] 

It  is  further  contended,  that  although  the  Court  erred  in 
sustaining  the  demurrer  to  these  pleas,  this  Court  will  not  re- 
verse, because  the  defendant  could  have  had  all  the  benefit 
which  could  have  been  derived  from  these  pleas  under  the  se- 
renth  plea,  and  has  therefore  eiustainedno  injury  by  theerro^ 
neous  action  of  the  Court. 

In  McKenzie  v.  Jackson,  4  Ala.  230,  a  party  pleaded  a 
special  plea  and  the  general  issue.  The  Court  sustained  a 
demurrer  to  the  plea,  and  this  Court  refused  to  reverse,  be- 
cause the  matter  of  the  plea  could  have  been,  and  was  in  fact, 
given  in  evidence  under  the  general  issue.  In  Rake's  adm'r 
V.  Pope,  7  Ala,  161,  there  was  also^a  special  plea  and  the 
general  issue,  and  a  demurrer,  improperly  sustained  to  the 
fonuer — this  Court  held,  that  the  special  plea  amounted  to 
the  general  issue,  which  being  in,  it  was  impossible  that  the* 
action  of  the  Conrt,  if  erroneous,  could  have  prejudiced  the  . 
defendant,  as  the  plaintiff  was  compelled  to  make  the  same 
proof  to  sustain  his  action  under  the  one  plea,  as  under  the 
other.  In  both  of  these  cases  it  was,  therefore,  impossible 
that  any  injury  could  have  accrued  to  the  party  against  whom 
the  enor  tvas  committed,  and  that  must  be  the  state  of  things 
presented  by  the  leccnr^^  before  this  Court  can  undertake  to 
say,  that  an  error  of  the  Court  below  has  done  the  party  against 
whom  it  was  committed,  no  injury.  [Shekan  v.  Hampton, 
at  this  Term.] 

In  this  ease,  we  camiot  say  that  no  injury  has  accrued 
from  the  supjNression  of  these  pleas.  The  seventh  plea  de* 
fends  the*  interference  of  the  slave,  upon  the  ground,  that  a 
battery  had  been  committed  by  the  plaihtiff,  whilst  the  fifth 
plea  justifies  the  command  to  the  slave  to  interpose,  to  pre-^ 
vent  a  thieatened  injury.  It  is  obvious  that  these  pleas  are 
entirely  dissimilar,  and  that  the  testimony  pertinent  under 
one,  would  not  sustain  the  other. 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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1.  Two  writings,  connected  by  a  reference  of  one  to  the  other,  or  simulta- 
neously made  in  respect  to  the  same  subject  matter,  and  proved  to  be 
parts  of  an  entire  transaction,  may  be  considered  and  constraed  as  consti- 
tuting but  a  single  contract,  in  the  same  manner,  as  if  embodied  in  one  in* 
fltroment. 

2.  S.  executed  to  H.  a  bill  of  sale  for  a  negro  man,  at  the  price  of  two  bxa^ 
dred  and  fifty  dollars  in  hand  paid :  it  was  agreed  at  the  same  time  by  the 
vendee,  in  writing,  that  in  consideration  of  such  sale,  he  would  M  to  the 
vendor  the  sUive  in  question  at  the  price  stated  in  the  bill,  *  if  applied  for 
on  the  first  day  of  January  next"  tliereafler :  Held,  that  these  several  writ- 
ings did  not  constitute  a  mortgage,  nor  could  it  be  intended  that  the  latter 
was  a  mere  undertaking  by  the  vendee  to  stipulate  with  ^e  vendor  for  a 
re-sale  on  the  day  designated,  but  in  itself  it  provided  fbr  a  re-sale,  and 
left  nothing  open  for  future  adjustment 

3.  SembU :  There  is  no  difibrence,  in  point  of  law,  between  a  sale  for  a  price 
paid,  or  to  be  paid,  which  is  to  become  absolute  on  a  particular  event,  and 
a  purchase  accompanied  by  an  agreement  to  re-sell  upon  certain  agreed 
terms.  In  both  cases  the  sale  is  to  be  regarded  as  conditional ;  and  if  the 
condition  which  is  to  defeat  it,  is  promptly  performed,  in  the  one  case  the 
title  will  not  vest  in  the  vendee,  and  in  the  other  it  will  be  divested. 

Writ  of  Error  to  the  Circuit  Court  of  Mobile. 

This  was  an  action  of  detinue,  at  the  suit  of  the  defendant 
in  error,  ;to  recover  a  slave  named  Tom.  The  cause  was  tri- 
ed upon  the  general  isstie,  a  verdict  retiumed  for  the  plaintiff, 
which  assessed  the  value  of  the  slave  and  damages  for  his 
detention,  on  which  judgment  was  accordingly  rendered. 

On  the  trial,  a  bill  of  exceptions  was  sealed  at  the  instance 
of  the  defendemt.  To  make  out  his  case,  the  plaintiff  o'ffered 
in  evidence  a  writing  of  the  following  tenor,  viz :  ^^  Received, 
Mobile,  5th  July,  1841,  of  George  G.  Henry^  two  Hundred 
and  fifty  dollars,  in  full  for  a  negro  man  named  Tom,  aged 
about  twenty-four  years,  which  negro  I  warrant  a  slave  for 
life — ^the  title  to  defend  against  the  claim  of  all  persons,  and 
I  believe  free  from  any  disease.  Eiah  B.  Srwall."  "Wit- 
ness, J.  A.  Roberts."     Roberts,  the  subscribing  witness,  was 
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then  introduced,  and  testified,  that  the  slave  in  question  was 
delivered  to  the  plaintiff,  and  remained  in  his  possession  un- 
til he  iras  hired  on  a  steamboat,  when  he  runaway.  Wit- 
ness considered  the  sum  expressed  in  the  bill  of  sale  a  fair 
price  for  the  slave,  though  he  was  hired  on  the  steamboat 
^tar  thirty  doUars  a  month,  and  would  probaUy  bring  fifteeiF 
dollars  a  month."  That  the  consideration  moving  from  the 
plaintiff  to  the  defendant  was  made  up  by  a  note  of  one  hun* 
dredlEuid  fifty  d<Alar8,  dtae  by  one  Gager  to  the  pjaintiff,  and 
the  payment  of  one  hundred  dollars  in  cash ;  the  plaintiff  had. 
no  demand  against  the  defendant,  due  by  account,  note  .or 
otherwise,  nor  was  there  any  agreement  of  the  parties,  wh0 
abonld  bear  the  loss  if  the  slave  should  die. 

The  defendant  adduced  the  following  paper,  vis :  <<  Mobile, 
July  fi,  1841, 1  have  this  day  witneased  an  agreement  be- 
tween Mr.  K.  B.  Bewail,  and  Mr.  George  G.  Henry,  in  whieb 
it  is  understood  that  the  latter  will  isell  to  the  former  a  man 
named  Tom,  aged  about  twenty-four  years,  for  two  hundred 
and  fifty^dollars,  if  applied  for  on  the  first  day  of  January 
next  J.  A.  Roberts."  It  was  proved  by  Roberts,  th|t  this 
writing,  as  well  as  the  bill  of  sale,  were  in  the  hand-writing 
of  the  plaintiff,  and  at  his  request  were  attested  by  the  wit^ 
ness,  both  at  the  same  time,  and  as  parts  of  an  entir#  trans- 
action. Witness  was  the  principal  clerk  of  the  plaintiff,  sel- 
lii^  goods,  collecting  his  debts  and  taking  care  of  his  proper- 
ty ;  and  during  his  absence  from  the  State,  or  Mobile,  was 
bis  8<He  agent  in  the  city,  and  so  continued  until  after  the 
commencement  of  this  suit  Further,  that  defendant  ten* 
dered  him  two  hundred  and  fifty  dollars,  in  the  presence  of 
Sydney  T.  Douglass,  on  account  of  the  contract  evidenced 
by  the  writings  above  set  forth,  on  the  first  day  of  January, 
1842 — the  plaintiff  being  absent  from  the  city  at  that  time. 
Witness  requested  that  the  money  might  remain  in  the  hands 
of  Douglass  until  plaintiff's  return,  and  upon  plaintiff's  re^ 
tran,  he  informed  him  that  the  money  was  ready  for  him. 

Douglass  was  also  introduced  as  a  witness,  and  proved  the 
tender,  aabstentiidly  as  stated  by  Roberts,  and  the  retention 
of  the  money  until  the  plaintiff's  return  to  Mobile,  when,  on 
behalf  of  the  defendant,  he  offered  to  pay  it  to  him ;  but  the 
plaintiff  refused  to  accept  it. 
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The  plaintiff  was  absent  at  the  north  during  the  latter  p^ 
of  the  summer  of  1841 ;  defendant  spoke  to  Roberts  about 
the  money/previous  to  January,  1842,  but  the  latter  not 
knowing  whether  he  ought  to  receive  it  before  that  time, 
wrote  to  the  plaintiff,  and  received  an  answer  authorizing  him 
to  receive  the  money,  or  to  make  arrangements  for  its  recep- 
tion at  any  time.  After  this,  Roberts  spoke  of  the  slave  to 
another  person — expressed  the  opinion  that  he  could  be 
purchased  cheap,  and  said  the  defendant  had  the  control  of 
him. 

Another  witness  testified  that  Roberts  showed  him  a  slave 

.  named  Tom,  in  the  smnmer  of  1641,  at  the  store  of  the 
plaintiff,  while  the  latter  was  absent — ^remarking  that  he  was 
mortgaged  to  the  plaintiff,  to  secure  two  hundred  and  fifty 
dollars,  on  the  first  day  of  January  following ;  but,  until  that 
time,  the  defendant  had  the  control  of  him,  and  he  thought  he 
might  be  purchased  cheap.  That  if  the  money  was  not  paid 
on  the  day  stated,  the  slave  would  become  the  property  of  the 
plaintiff,  but  the  plaintiff  would  not  object  to  a^sale  by  ihe 
defendant  previously. 

Another  witness,  who  had  formerly  owned  the  slave  in 
question,  stated,  that  in  the  summer  of  1841,  he  was  worth 
^400  of  $460. 

The  Court  charged  the  jury,  that  the  question  to  be  decid- 
ed was,  whether  the  transaction  between  the  parties  was  a 
mortgage,  or  an  absolute  sale,  or  a  sale  with  such  condition 
annexed  to  it,  as  did  not  amount  to  a  mortgage.  If  it. was  a 
mortgage,  the  defendant  had  the  right  to  redeem,  and  a  tender 
and  refusal  of  the  amount  due  on  the  first  day  of  Jantiary, 
1842,  was  a  compliance  with  the  condition,  and  dischai^d 

^  the  mortgage.  But  if  it  was  not  a  mortgage,  )mt  an  abso- 
lute sale,  or  a  sale  with  a  condition,  which  'was  simply  a 
distinct  collateral  promise  or  agreement,  to  resell  to  the  de- 
fendant, the  slave  at  a  future  time,  which  agreement  was  en- 
tered into  without  the  consideration  of  any  debt  due  firom 
the  defendant  to  the  plaintiff,  then,  although  the  defendant 
did  tender  the  amount  m^itioned  in  said  agreement,  at  .the 
time  therein  mentioned,  the  plaintiff  was  entitled  to '  recover 
in  this  action,  and  the  defendant's  remedy  was  on  the  agree- 
ment. 
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Further,  that  upon  the  face  of  the  papers,  the  transaction  was 
not  a  mortgage ;  Sut  the  jury  might  determine  from  the  evi- 
dence, whether  it  was  intended  by  the  parties  to  be  such ; 
that  the  best  criterion  of  a  mortgage  was  a  debt  from  the 
mortgagor  to  the  mortgagee.  They  might  also  consider  the 
ralue  of  the  slave,  as  compared  with  the  price  paid  for  him 
by  the  plaintiff,  to  enable  them  to  form  a  correct  conclusion  as 
to  the  intention  of  the  parties. 

The  defendant's  counsel  prayed  the  Court  to  charge  the 
jury,  that  as  the  two  papers  were  made  at  the  same  time,  and 
related  to  the  same  subject,  they  were  to  be  construed  to- 
gether, and  that  the  jury  might  infer  that  the  paper  executed 
by  the  defendant,  was  the  consideration  for  that  executed  by 
the  plaintiff.  But  this  prayer  was  refused,  and  the  Court  in^ 
strocted  the  jury  that  the  two  papers  were  to  be  construed  to- 
gether, yet  they  were  not  to  infer  from  them  such  a  contract 
as  would  in  itself  make  the  transaction  a  mortgage. 

The  jury  were  also  charged,  that  if,  at  the  time  of  the 
making  the  i^ontract  between  the  parties,  there  was  a  re-salo 
of  the  property  to  the  defendant,  and  the  agreement  on  the 
part  of  the  plaintiff,  was  merely  intended  to  give  time  to  the 
defendant  to  pay  the  price,  then,  if  at  the  expiration  of  that 
time,  the  money  was  tendered  to  the  plaintiff,  the  right  of 
property  vested  in  the  defendant.  But  if  the  agreement  was 
intended  merely  as  an  undertaking  to  re-sell,  at  a  future  day, 
then  the  title  to  the  slave  did  not  revest  in  the  defendant, 
though  the  money  was  tendered,  unless  a  re-sale  was  made  ; 
and  in  such  case,  defendant's  remedy  would  be  on  the  agree- 
ment. 

The  defendant's  counsel  further  prayed  the  Court  to  charge  . 
the  jury,  that  if,  from  the  evidence,  they  believed  the  trans- 
action betiTveen  the  parties  was  a  conditional  sale,  and  that 
there  was  a  legal  tender  of  the  sum  specified  in  the  condi- 
tion, on  the  day  limited  for 'its  payment,  which  the  defendant 
refased  to  accept,  such  a  tender  and  refusal  was  a  compliance 
with  the  condition  on  the  part  of  the  defendant,  and  rein* 
vested  him  with  the  title  to  the  slave  in  question,  and  the 
plaintiff  could  not  recover ;  which  charge  was  refused. 

K.  B.  Sewall,  in  propria  persona,  made  the  following 
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points  for  the  plaintiff  in  error :  1.  The  two  writings  offer- 
ed in  evidence,  sire  to  be  considered  as  parts  of  an  entife 
transaction,  and  both  taken  together  constitute  a  mortgage. 
[3  Phil.  Ev.  C.  &  H.'s  notes,  1420;  2  Bibb's  Rep.  610 ;  7 
Monr.  Rep.  344-7 ;  5  Pick.  Rep.  396 ;  7  Wend.  Rep.  248 ; 
2  Fairf.  Rep.  434;  3  Id.  346-9;  2  Sumn.  Rep.  631,  541.] 
The  form  in  which  the  contract  of  the  parties  is  expressed  is 
immaterial,  we  must  look  to  the  substance  of  the  thing,  and 
endeavor  to  ascertain  the  intention  of  the  parties.  [2  Sumn. 
Rep.  533-4;  5  Binn.  Rep.  499;  8  Johns.  Rep.  95;  4  Pick. 
Rep.  349 ;  7  Id.  157 ;  10  Sim.  Rep.  386 ;  19  Yes.  Rep.  413 ; 
7  Id.  406.1 

2.  If  the  transaction  is  not  a  mortgage,  it  is  a  conditional 
sale,  to  be  defeated  by  the  payment  of  the  sum  stipulated,  by 
the  defendant,  on  a  day  certain.  But  whether  it  be  a  mort- 
gage, or  a  conditional  sale,  the  defendant  became  reinyested 
with  the  right  of  property  in  the  slave,  by  the  tender  of  the 
money.  [5  Stew.  &  P.  91 ;  1  Porter's  Rep.  421 ;  6  N.  H. 
Rep.  12 ;  8  Id.  359 ;  2  Pick.  Rep.  210 ;  12  Wepd.  Rep.  61 ; 
10  Id.  374;  4  Greenl.  Rep.  495 ;  1  Cranoh's  Rep.  321;  16 
Johns.  Rep.  110;  6  Yerger's  Rep.  99 ;  10  Id.  142;  7  Conn. 
Rep.  143,409;  2  Edwards'  Oh.  Rep.  138,  142;  10  Pick. 
Rep.  228.J 

3.  In  addition  to  the  import  of  the  writings,  the  testinuxiy 
of  the  witnesses  shows  that  there  was  not  an  absolute  sale  of 
the  slaves — ^the  disparity  between  the  amount  paid  by  the 
plaintiff,  and  the  true  vahtc  of  the  slave,  if  it  were  a  matter 
of  doubt,  would  be  decisive.  [Co.  Lit.  204,  b.  note  1 ;  7 
Cranch's  Rep.  241  ;  5  Ala.  Rep.  698.] 

4.  It  is  apparent  from  the  position  stated,  that  the  rulings 
of  the  Circuit  Coiut  are  erroneous,  in  respect  to  the  character 
of  the  transaction,  and  the  effect  of  a  tender  of  the  money. 
[2  Mass.  Rep.  403.]  Besides  this,  the  Court  should  have  ex- 
pounded to  the  jury,  the  legal  effect  of  the  writings.  [1  Ala. 
R.  N.  S.  609.]  It  isequaHy  clear  that  the  jury  nmst  have  been 
misled,  even  where  the  court  did  not  palpably  mistake  tb« 
lair.  [lAla.  Rep.  N.  S.  423.] 

J.  A.  Campbell,  for  the  defendant  in  error.  The  papers 
before  the  jury,  diow  that  there  wa$  no  debt  owing  by  the 
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defendant  to  the  plaintiff,  and  consequently  they  do  not 
wnount  to  a  mortgage.  This  being  the  case,  the  defendant ' 
had  no  equity  of  redemption  convertible  into  a  legal  title, 
[1  Powell  on  Mort.  138;  1  Vern.  Rep.  213 ;  IP.  Wm.  Rep* 
268;  2  Atk.Rep.  494;  1  Bro.P.  C.  149;  1  Ball  &  B.  Rep. 
274 ;  1  R.  &  M.  Rep.  506 ;  1  Call's  Rep.  280 ;  5  Leigh's  R. 
434;  TCranch'sRep.  237;  2  Bibb's  Rep.  224 ;  14  Pick.  R. 
467.]  The  contract  to  re*sell  on  a  certain  day,  did  not  give 
to  the  defendant  jtfA  in  re^  but  his  remedy  for  a  breach  of 
contract  must  be  asserted  by  an  action  sounding  in  damages ; 
he  could  not,  if  out  of  possession,  maintain  detinue^  and  con- 
sequently, if  in  possession^  cannot  defend  himself  against  it, 
when  brought  by  one  ^ho  has  jus  cul  rem,  [Poth.  on  Ob. 
151 ;  1 N.  Hamp.  Rep.  295;  4  Mass.  Repr  474  :  3  Pick.  R. 
38 ;  5  Greenl.  Rep.  277.]  The  title  to  property  cannot  be 
changed  without  the  consent  of  both  parties.  [22  £ng.  Com. 
L.  Rep.  122;  12  Wheat.  R.  192.] 

It  was  plainly  submitted  to  the  jury  to  inquire,  whether  thi^e 
was  a  mortgage,  or  a  conditional  sale,  by  the  defendant  to 
the  plaintiff,  and  by  their  verdict  they  have  affirmed  there 
was  neither.  The  transaction  was  a  sale  by  the  defendant 
to  the  plaintiff,  with  an  undertaking  by  the  latter  to  re« 
sell  to  the  former  at  the  same  price,  on  the  first  day  of  Janu- 
ary^  1842.  By  the  sale,  the  title  to  the  property  vested  in 
the  plaintiff,  and  could  not  be  divested  withoui  his  assent-*^ 
his  engagement  to  resell,  was  a  substantive  and  independent 
stipulation,  and  to  confer  fus  in  re,  it  is  necessary  that  the 
plaintiff  should  have  voluntarily  parted  with  the  property. 

It  was  conceded  by  the  Court,  that  it  was  allowable  for 
the  defendant  to  shew  by  extrinsic  proof,  that  the  engagement 
by  the  plaintiff  to  re«-seU,  operated  as  a  re-sale,  with  the  right 
in  the  latter,  if  the  money  was  not  paid  or  tendered  at  the 
day  appointed,  to  say  thai  the  defendant  should  not  claim  taaj 
benefit  from  the  contract.  Evidence  was  also  permitted  to 
show  that  the  transaction  was  a  mortgage,  and  at  whose  ride 
the  property  remained  up  to  the  first  January,  1842.  Taking 
the  charge  to  the  jury,  and  the  refusal  to  instruct  them  aa 
pcayed,  and  it  will  be  seen  that  the  law  was  not  incorrectly 
ruled ;  nor  could  the  jiuy  have  been  misled  by  it. 

The  verdict  affirms,  that  the  plaintiff's  agreement  was  to 


30  ALABAMA. 


Sewall  v^  Henry. 


re-sell,  if  the  defendant  applied  on  a  given  day,  and  that  the 
latter  did  not  by  that  agreement  acquire  a  right  of  property  in 
the  thing.  In  the  Congregational  Church  at  Mobile  t.  Mor- 
ris, 8  Ala.  Rep.  182,  this  Court  declined  to  consider  a  charge 
based  upon  an  assumption  of  fact,  the  existence  of  which 
was  negatived  by  the  jury.  The  construction  of  the  papers 
in  the  present  case,  is  an  unimportant  matter,  as  the  jury  have 
found  upon  a  view  of  all  the  evidence,  that  they  do  not  con- 
stitute a  mortgage,  or  a  sale  in  praesenti,  to  be  consummated 
at  a  future  time. 

COLLIER,  C.  J. — Two  writings,  connected  by  a  refer- 
ence of  one  to  the  other,  may  be  considered  and  construed 
as  parts  of  an  entire  transaction,  and  as  if  they  were  embodi- 
ed in  one  instrument.  [18  Johns.  Rep.  107 ;  4  Wend.  Rep. 
374  ;  5  Pick.  Rep.  395  ;  1  J.  J.  Marsh.  Rep.  200 ;  Bates  & 
Hines  v.  The  Bank  of  Alabama,  2  Ala.  Rep.  275 ;  17  Johns. 
Rep.  29;  2  Bibb»s  R.  610;  3  Fairf;  R.  346;  3  Pick.  Rep. 
38.] 

In  Dillingham  v.  Estill,  3  Dana's  Rep.  21,  it  appears,  that 
an  action  was  brought  by  the  latter  against  the  former  for  the 
breach  of  a  warranty  of  soundness  contained  in  a  bill  of  sale 
of  two  slaves,  to  which  it  was  pleaded  that  the  fol- 
lowing writing,  viz  :  "  I,  Benjamin  Estill,  release  said  Dil- 
lingham from  any  responsibility  of  said  negroes,  as  witness 
my  hand, — ^Benjamin  Estill," — ^was  executed  simultaneous- 
ly with  the  bill  of  sale,  and  was  an  integral  part  of  the  con- 
tract of  sale,  intended  to  operate  as  a  defeasance  of  the  war- 
ranty. It  was  objected,  that  the  writing  pleaded  could  not 
be  connected  with  the  bill  of  sale  by  parol  testimony,  or  by 
averment  merely.  The  Court  said,  **  it  has  been  decided 
that  one  writing  cannot  be  connected  with  another,  unless  it 
in  some  way  refers  to  it.  But  if  that  here  relied  on  was  con- 
temporaneous with  the  bill  of  sale,  it  can  be  understood  as 
ceferring  to  it  without  any  parol  proof.  For  surely,  if  a  ven- 
dbr  of  slaves  makes  a  bill  of  sale  with  warranty,  and  €U  the 
sameJimey  the  vendee  delivered  to  him  a  writing,  stipulatii^ 
that  he  diall  not  be  responsible  for  <<the  said  negroesy^'  the 
latter  agreement  might,  without  any  extraneous  jMx>of,  be  un- 
derstood to  refer  to  the  former,  and  to  mean  that  the  vendor 
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sbaU  not  be  responsible  on  his  fonnal  warranty.  It  would 
not  be  inconsistent  with  either  of  the  writings,  or  with  any 
rule  of  evidence,  to  prove  that  they  were  given  at  the  same 
time ;  and,  indeed,  as  that  given  by  the  appellee,  has  notdate, 
the  &ct  of  identity  as  to  date,  is  far  from  being  intrinsically 
improbable.  Then,  the  fdct  being  sufficiently  averred  in  the 
plea,  is  admitted  by  the  demurrer." 

Heywood  v.  Perrin,  10  Pick.  Rep.  228,  was  an  action  of 
assumpsit  on  a  promissory  note,  payable  on  demand,  at  the 
loot  of  which  was  a  memorandum,  as  follows:  ^^  One  half 
payable  in  12  months,  the  balance'  in  24  months."  Heldy 
that  it  was  competent  for  either  party  to  the  note  to  prove 
by  parol  evidence,  the  time  when,  by  whom,  and  the  circum- 
stances imder  which  the  memorandum  was  made.  It  was 
thereupon  proved  to  have  been  affixed  to  the  note  before  it 
was  delivered  to  the  payee ;  and  the  Court  held,  that  it  was 
apart  of  the  contrcLcty  and  could  not  be  contradicted  by  parol 
evidence.  So  it  has  been  decided^  that  where  a  deed  and 
separate  agreement  were  construed  an  absolute  sale,  parol  ev- 
idence, to  show  that  a  mortgage  was  intended,  could  not  be 
received.  [8  Conn.  Rep.  177.]  And  where  they  import  a 
mortgage,  parol  evidence  is  inadmissible  to  show  that  an  ab- 
solute sale  was  intended.  [7  Wend.  Rep.  248 ;  5  Binn.  R. 
499.] 

It  is  said  to  be  generally  the  province  of  the  Court  to  con- 
strue instruments,  where  the  meaning  is  to  be  collected  from 
the  writing,  without  the  aid  of  extrinsic  proof,  yet  where  the 
meaning  is  to  be  ascertained  by  facts  aliunde^  in  connection 
with  the  written  language,  very  much  must  be  left  to  the 
jury.  In  such  eases  it  has  been  laid  down,  that  the  construc- 
tion is  ^'  usually  matter  of  fact  for  the  jury ;''  again,  that  <<  an 
admixture  of 'parol  with  written  evidence  draws  the  whole 
to  the  jury."  In  Etting  v.  The  Bank  of  the  United  States, 
U  Wheat.  Rep.  69,  it  was  held,  that  although  it  may  be  the 
province  of  the  Court  to  construe  written  instruments,  yet 
'  where  the  effect  of  such  instruments  depends,  not  merely  on 
the  construction  and  meaning  of  the  instrument,  but  upon 
collateral  facts  mjt?afs,  and  extrinsic  circumstancesf  the  in- 
ferences^ of  fact  to  be  drawn  from  them,  are  to  be  left  to  the 
jury.     See  further,  3  Phil.  Ev.  C.  &  H.'s  notes,  1420.] 
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In  the  case  at  bar,  the  bill  of  sale  made  by  the  defendant  to 
the  {daintier,  and  the  stipulation  to  m^sell  the  slave  by  the 
latter  to  his  vendor,  if  demanded  on  a  day  designated,  were 
madron  the  same  day,  and  relate  to  the  same  subject  matter. 
This  perhaps  is  quite  sufficient  to  simw,  that  both  instruments 
evidence  but  a  single  contract.  But  they  describe  a  slave  of 
tha  same  name  and  age,  and  express  the  same  sum  as  a  con- 
sideration for  the  sale ;  aad  in  addition,  it  was  proved^  that 
they  were  written  by  the  plaintiff,  and  at  his  request- were 
attested  by  an  individual^  who  was  his  principal  clerk,  and. 
sole  agent  when  he  was  absent  from  Mobile — ^in  fact,  that 
they  were  both  comirfeted  at  the  same  time,  and  as  parts  of 
an  entire  Irawsaction.  We  must  then  consider  them*  as  if 
they  were  written  on  the  same  sheet,  or  expressly  referred 
to  each  other* 

The  contract  may  be  thus  briefly  stated ;  the  defendant 
sold  to  the  plaintiff  the  slave,  for  two  hundred  and  fifty  dol- 
lars, which  sum  was  paid :  in  consideration  of  such  sale,  the 
plaintiff-  agreed  that  the  right  of  property  and  possession 
should  revest  in  the  defendant,  if  he  would  pay  him  a  sum 
of  money  equal  to  what  is  expressed  in  the  bill  of  sale,  upon 
an  appointed  day.  It  cannot  be  inferred  from  the  terms  em- 
ployed in  the  writing,  which  may  perha7)s  with  propriety  be 
called  a  defeasance,  that  the  plaintiff  would,  on  the  day  de- 
signated, stipulate  with  the  defendant  for  a  sale  of  the  slave. 
The  parties  intended,  at  the  time  the  bill  of  sale  was  execut* 
ed,  to  provide  for  a  resale  to  the  defendant,  and  leave  nothing 
open  for  a  future  agreement.  Every  thing  that  was  necessary 
to  consummate  it,  was  doubtless  supposed  to  be  done,  with 
the  exception  of  the  tender  of  the  money,  by  the  defendant 
at  the  appointed  day,  and  the  delivery  of  the  slave.  This 
'  being  the  obvious  intention,  as  indicated  by  the  writings, 
without  the  aid  of  extrinsic  proof,  it  must  be  upheld.  But 
if  the  words  employed,  when  literally  interpreted,  warranted 
a  different  conclusion,  it  would  be  proper  to  sacrifice  thelet* 
ter,  in  order  to  subserve  the  intention.  [Bates  &  Hines  v.  " 
The  Bank  of  Ala.,  2  Ala.  Rep.  275;  Whitsett  v.  Womack, 
use,  &€?  8  Ala.  Rep.  .] 
<j  The  cases  of  conditional  sales,  or  defeasable  purchases,  ara 
I  distinguishable   from   mortgages.     They  are  to   be   taken 
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Strictly  as  independent  dealings  between  strangers ;  and  the  c 
time  limited  for  the  re-purchase  must  be  precisely  observed, 
or  the  vendor's  right  to  reclaim  his  property  will  be  lost,  [4 
Kent's  Com.  4  ed.  144 ;  1  Russ.  &>  M.  Rep.  506.]  Where  it 
is  doubtful  whether  the  parties  intended  a  mortgage,  or  a 
cooditionai  sale,  Courts  of  Equity  incline  to  consider  the 
transaction  a  mortgage,  because  it  is  more  benign  in  its  ope- 
ration. "  The  difference  between  them  is,  that  the  former  is 
a  security  for  a  debt ;  and  the  latter  is  a  purchase  for  a  prioe 
paid,  or  to  be  paid,  to  become  absolute  on  a  particular  event ; 
or  a  purchase  accompanied  by  an  agreement  to  re-sell  upon 
particular  terms.  It  is  the  latter  kind  that  runs  so  nearly  in- 
to a  mortgage."  Again :  <<  But  there  is  no  rule  of  law,  that 
a  sale  shall  not  be  made  conditionally.  In  each  case,  the 
only  difficulty  is  te  ascertain  the  character  of  the  transaction." 
The  usual  badges  of  a  mortgage  are  a  previous  debt,  or  a 
present  advance  of  money  upon  loan ;  for  which  some  evi- 
dence is  taken,  obliging  the  borrower  personally  to  the  abso- 
lute payment.  [1  Dev.  Eq.  Rep.  373.]  But  if  the  debt  be 
extinguished  by  the  agreement  of  the  parties,  or  the  money 
advanced  is  not  by  way  of  loan,  and  the  vendor  has  the  pri- 
vilege of  refunding,  if  he  pleases,  by  a  given  time,  and  there- 
by entitle  himself  to  a  re-conveyance,  it  is  a  conditional  sale. 
[2  Ball  &  B.  Rep.  274;  7  Cranch's  Rep.  237;  1  Paige's  R. 
56;  2  Edwards'  Rep.  138 ;  14  Pick.  Rep.  .467;  2  Sumn.  R. 
534.] 

In  the  case  cited  from  7  Cranch,  Chief  Justice  Marshall 
said,  "  To  deny  the  power  of  two  individuals  capable  of  act-, 
ing  for  themselves,  to  make  a  contract  for  the  purchase  or 
sale  of  lands,  defeasible  by'  the  payment  of  money  at  a  fu- 
ture day,  or,  in  other  words,  to  make  a  sale  with  a  reserva- 
tion to  the  vendor  of  the  right  to  repurchase  the  same  land  at 
a  fixed  price,  and  at  a  specified  time,  would  be  to  transfer  to 
the  Court  of  Chancery,  in  a  considerable  degree,  the  guar- 
dianship of  adults,  as  well  as  infants.  Such  contracts  are 
certainly  not  prohibited  by  the  letter  or  policy  of  the  law." 
Further  J  "  The  want  of  a  covenant  to  repay  the  money,  is 
not  complete  evidence  that  a  conditional  sale  was  intended, 
but  is  a  circumstance  of  no  inconsiderable  importance.  If 
the  vendee  must  be  restrained  to  his  principal  and  interest, 
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that  |»rincipal  and  interest  ought  to  be  secure.  It  is  therefore 
a  necessary  ingredient  in  a  mortgage,  that  the  mortgagee 
should  have  a  remedy  against  the  person  of  the  debtor.  If 
this  remedy  really  exist,  its  not  being  reserved  in  terms  will 
not  affect  the  case.  But  it  must  exist  in  order  to  justify  a 
construction  vhich  overrules  the  express  words  of  the  instru- 
ment," which  are  a  formal  stipulation  to  re*sell.  See,  also, 
8  Conn.  Rep.  143;  9  Yei^.  Rep.  172;  Hilliard  on  Sales, 
18, 19. 

In  Eiland,  adm'r,  v.  Radford,  7  Ala.  Rep.  724,  the  intes- 
tate of  the  plaintiff  made  an  absolute  bill  of  sale  of  a  slave, 
to  the  defendant ;  afterwards  the  latter  executed  a  defeasance, 
by  which  he  stipulated .  to  deliver  to  the  vendor  the  same  • 
slave,  provided  he  repaid  him,  on  a  day  therein  designated,  a 
sum  equal  to  that  expressed  in  the  bill  of  sale.  We  were  of 
opinion  that  the  two  writings  imported  a  conditional  sale ; 
that  although  it  was  sometimes  difficult  to  distinguish  such 
contracts  from  mortgages,  yet  there  are  certain  tests  which 
may  be  successfully  applied  in  doubtful  cases.  Among 
which  the  following  were  enumerated,  viz :  Did  the  relation 
of  debtor  and  creditor  subsist  before  the  alledged  sale  ?  Did 
the  transaction  commence  by  a  proposition  to  lend  or  borrow 
money  ?  Was  there  a  great  disparity  between  the  value  of 
the  property,  and  the  price  agreed  to  be  given  for  it  ?  Did 
the  vendor  continue  bound  for  the  debt  ?  If  either  of  these 
facts  exist,  it  was  supposed  that  they  indicated  the  transac- 
tion to  be  a  mortgage,  unless  the  effect  was  paralyzed  by  some 
other  opposing  feature  in  the  case. 

The  citations  we  have  made,  very  clearly  show,  that  there 
is  no  difference  in  point  of  law,  between  a  sale  for  a  price 
paid,  or  to  be  paid,  which  is  to  become  absolute  on  a  particu- 
lar event,  and  a  purchase  accompanied  by  an  agreement  to 
resell  upon  certain  agreed  terms.  In  both  cases,  the  sale  is 
to  be  regarded  as  conditional,  and  if  the  condition  which  i9 
to  defeat  it,  is  promptly  performed,  in  the  one  case  the  title- 
will  not  vest  in  the  viendee,  and  in  the  other  it  will  be  divest- 
ed. If  the  condition  be  performed,  or  an  offer  made  to  per- 
form it,  at  the  time  stipulated,  not  oiHj  jus  ad  rem,  but  jus 
in  re  will  vest  in  the  party  who  the  contract  provides  shall' 
become  the  proprietor  of  the  thing.. 
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We  do  not  understand  that  the  sufficiency  of  the  tender 
has  been  questioned  ;'nor  are  we  warranted  by  the  record  in 
indulging  an  inference  against  it.  [6  Ala.  Rep.  226.]  As- 
suming then,  that  the  amount  stipulated  was  duly  tendered, 
(or dispensed  with,)  by  the  defendant  to  the  plaintiff,  or  his 
agent,  on  the  day  agreed  on,  and  we  think  there  can  be  no 
doabt  that  the  right  to  the'  possession  of  the  slave  vested  in 
the  defendant,  the  vendor,  and  that  he  might  maintain  an 
action  of  c^eAnue,  or  if  in  possession,  might  successfully  de- 
fend himself  against  the  vendee. 

It  is  not  necessary  to  give  to  the  ruling  of  the  Circuit  Court 
a  minute  and  critical  examination ,-  for  it  is  clear  that  its 
judgment  cannot  be  supported.  The  jury  should  have  been 
informed,  that  if  the  writings  in  respect  to  the  sale,  and  re- 
sale, of  the  slave  in  question,  were  made  at  the  same  time, 
and  the  defeasance  was  assented  to  by  the  plaintiff,  then  they 
evidenced  an  entire  transaction ;  that  the  contract  was  not  ^ 
mortgage,  but  operated  as  a  conditional  sale,  and  if  a  tender 
of  the  amount,  and  at  the  timfe  contemplated  by  the  contract, 
was  made  by  the  plaintiff,  to  the  vendee,  or  his  agent,  or  such 
tender  was  dispensed  with  or  waived,  then  the  right  to'  the 
possession  of  the  slave  revested  in  the  defendant,  the  ven- 
dor, and  a  verdict  should  be  returned  in  his  favor. 

The  interpretation  of  the  writmgs,  (their  connection  being 
shown,  or  perhaps  inferred,)  devolved  upon  the  Court,  and 
it  should  not  have  Jbeen  referred  to  the  jury  to  determine 
their  meaning.  Other  views  prevailed,  and  we  think,  that 
that  in  charging  the  jury,  and  in  refusing  to  instruct  them  as 
prayed,  they  were  not  only  misled,  but  the  law  waa  misap- 
prehended. The  judgment  is  consequently  reversed,  and 
the  cause  remanded. 
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1.  It  is  irregular  to  ask  a  wlbiess  what  was  the  estimated  cash  value  pat  on 
lands  by  the  neighboriiood  generally.  At  least  this  is  bat  hearsay,  ^nd 
those  forming  the  opinions  coald  themselves  be  called  as  witnesses. 

2.  It  is  the  duty  of  the  sheriff  so  to  provide,'  that  the  property  levied  on  by 
him  will  probably  be  sufficient  to  satisfy  the  executions  in  his  hands ;  but 
if  he  levies  on  lands  which  ought,  in  the  estimation  of  prudent  individuals, 
to  produce  sufficient,  but  does  not,  this  furnishes  no  reason  to  charge  the 
sheriff,  unless  actual  injury  has  resulted  to  other  parties  from  his  mistake, 
and  he  exercises  all  the  diligence  required  by  law  of  him,  when,  aJler  an 
unproductive  sale  of  land  so  levied  qn,  he  makes  an  immediate  levy  on 
other  property,  of  value  sufficient  to  satisfy  the  execution,  although  that 
cannot  be  sold  until  after  the  return  day  and  is  in  fact  replevied. 

3.  A  sheriff  is  not  bound  to  levy  on  personal  property,  when  a  sufficient  levy 
can  be  made,  and  is  made,  on  land. 

4.  Nor  is  the  sheriff  required  to  sell  at  the  first  sale's  day  after  the  execution 
is  in  his  hands.  He  has  the  discretionary  power  to  sell  on  any  of  the  sale 
dajrs  previous  to  the  return  day  of  the  execution  to  be  satisfied. 

Writ  of  Error  to  the  Circuit  Court  of  Coosa. 

Action  of  debt  upon  a  sheriff's  bond,  at  the  relation  of 
Patterson,  against  Powell  and  others,  as  the  sureties  of  one 
Campbell.  The  breach  assigned  in  the*  declaration  is,  that 
the  said  Campbell  wholly  neglected  and  refused  to  levy  and 
satisfy  a  writ  o{fi.  fa.  in  his  hands,  as  sheriff,  at  the  suit  of 
the  plaintiff,  against  the  goods,  &c.  of  one  Hobdy,  for 
^234  21. 

At  the  trial,  the  plaintiff  produced  and  read  in  evidence  the 
writ  oiji,  fa,  which  issued  the  6th  of  October,  1841,  and  was 
retiuTiable  on  the  4th  Monday  in  March,  1842.  On  it  was 
indorsed,  that  it  came  to  the  sheriff's  hands  on  the  15th  Oc- 
tober, 1841,  and  a  levy  on  the  1st  of  November  of  the  ssone 
year,  upon  certain  lands.  Also,  that  these  lands  weie  sold 
on  the  first  Monday  of  March,  1842,  and  the  proceeds  appli- 
ed to  older^.  fd^s.  Also,  a  levy  on  four  slaves,  for  which  a 
forthcoming  bond  was  taken,  8th  March,  1842. 

•^he  plaintiff  then  offered  in  evidence  other  executions 
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against  Hobdy,  which  were  in  the  sheriff's  hands  at  the 
same  time,  to  prore  the  extent  ot  the  liens  then  against  his 
lands.  One  of  these  was  for  $1000,  and  another  for  $127. 
The  defendant  objected  to  this  evidence,  but  the  Court  ad- 
mitted it.  The  plaintiff  next  offered  the  execution  docket 
of  the  clerk  of  Coosa  Circuit  Court,  to  show,  that  an  execu- 
tion therein  described  was  delivered  to  the  said  sheriff,  and  re- 
turned by  him,  and  proved  that  it  had  been  searched  for,  but 
not  found  in  the  files,  and  that  the  entry  on  the  docket  was 
in  the  writing  of  a  former  clerk  of  the  court,  who,  at  the  time 
of  the  trial,  resided  in  Mississippi.  This  was  allowed  against 
the  objection  of  the  defendant.  The  entry  is  thus — *^  Issu- 
ed and  delivered  to  W.  J.  Campbell,  sheriff,  on  the  16th  Oc- 
tober, 1841,  levied  on  land  1st  November,  1841,  and  sold  7th 
March,  1842  ;  proceeds- applied  to  former^. /a'«. 

In  order  to  prove  the  value  of  the  lands  described  in  the 
levy,  the  counsel  for  the  defendant  proposed  to  ask  a  wit- 
ness, <<  what  was  the  estimated  cash  value  put  on  the  Isinds 
levied,  by  the  neighborhood  generally."  The  Court  exclud- 
ed the  question  in  this  form,  but  allowed  the  party  to  ask  the 
witness,  what  was  his  own  estimate  of  the  value. 

The  plaintiff  offered  evidence  conducing  to  prove,  that 
when  the  sheriff  levied  on  the  land,  Hobdy  had  slaves  and 
other  personal  property,  more  than  sufficient  to  satisfy  all  the 
executions  then  in  the  sheriff's  hands.  Campbell,  the  sheriff, 
died  during  the  spring  Court  of  the  year  1842. 

The  defendant  offered  evidence  conducing  to  prove  that 
the  lands  levied  on,  at  the  time  of  the  levy,  were  then  of  the 
cash  value,  at  public  sale,  of  $1600  or  $1800. 

Upon  this  evidence,  the  defendant  requested  the  Court  to 
instruct  the  jury,  that  if  the  sheriff  levied  on  lands  sufficient 
in  value,  when  estimated  at  what  the  same  would  sell  for  at 
public  sale,  for  cash,  to  satisfy  the  executions  in  his  hands, 
and  that  he  sold  it  in  time  to  make  return  thereon  of  the 
sales  of  the  same,  to  the  term  of  the  Court  to  which  the  exe- 
cutions were  returnable  ;  and  that  if,  as  soon  as  he  found  the 
lands  did  not  sell  for  enough  to  satisfy  the  executions  in 
hand,  he  forthwith  levied  on  all  the  property  of  the  defend- 
ant which  he  could  find,  and  died  before  the  next  sale  day, 
this  was  due  diligence,  and  they  ought  to  find  for  the  de- 
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fendant.  This  was  refused,  and  the  jury  was  charged,  that 
if  they  found  the  sheriff  levied  the  execution  as  set  forth  in 
his  return,  on  the  1st  of  November,  on  the  lands  therein  de- 
scribed, and  that  the  lands  were  not  sold  until  the  first  Mon- 
day of  March  thereafter,  and  that  the  proceeds  went  to  sat- 
isfy older  executions  and  levies  on  the  same,  and  that  the 
defendant  in  execution  then  had  slaves  and  other  personal 
property,  suflEicient  to  satisfy  said  execution,  and  other  exe- 
cutions in  his  hands,  and  that  he  levied  on  the  slaves  on  the 
8th  of  March,  1842,  as  stated  in  his  return,*  and  then  took  a 
forthcoming  bond  for  their  delivery  on  the  first  Monday  of 
April,  1842,  a  sale  day  subsequent  to  the  return  day  of  the 
execution,  then  the  sheriff  had  not  used  due  diligence,  and 
they  ought  to  find  for  the  plaintiff. 

The  defendants  excepted  to  these  several  rulings  of  the 
Court,  and  they  are  now  assigned  as  error. 

L.  E.  Parsons,  for  the  plaintiffs  in  error,  submitted  the 
following  points : 

1.  The  action  is  for  not  using  due  diligence  in  making  the 
money ;  therefore,  any  evidence  to  prove  that  such  diligence 
was  used,  was  proper.  The  estimated  value  of  lands  in  the 
neighborhood  where  they  were  situate,  is  the  fact  which  will 
excuse  or  fix  the  liability  of  the  sheriff,  and  therefore  the 
question  asked  was  proper. 

2.  The  charge  asked  for  was  proper,  because  it  is  the  con- 
iclusion  which  the  law  draws  from  the  facts  in  evidence. 
The  sheriff  is  not  bound  to  make  a  levy  which,  under  all  cir- 
<;umstances,  must  produce  the  sum  to  be  raised.  Indeed,  he 
would  be  liable  for  an  excessive  levy,  if  he  seized  more  than 
was  probably  suflSicient  for  this  purpose. 

3.  If  the  charge  asked  for  is  objectionable,  as  asking  a 
conclusion  upon  the  facts,  that  given  is  equally  so,  for  it 
takes  all  discretion  from  the  jury,  and  pronounces  that  the 
facts  disclosed  amoimt  to  no  defence. 

No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAITE,  J.— 1.  The  Court  below  wasconwt  in 
refusing  to  allow  the  defendant's  witness  to  answer  what  was 
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the  estimated  cash  valu^  put  on  the  lands  by  the  neighbor- 
hood generally,  because  the  question  was  calculated  to  elicit 
nothing  more,  than  a  second-hand  notion  of  the  opinions  of 
others,  who  could  themselves  furnish  the  best  evidence  of 
their  own  opinions,  and  might  have  been  called  as  witnesses. 
[P.  &  M.  Bank  v.  Borland,  5  Ala.  Rep.  531.] 

2.  The  matters  of  law  arising  out  of  the  charge,  and  refu- 
sal to  charge,  are  of  considerable  importance  in  connection 
with  the  duties  of  sheriffs,  and  therefore  require  a  more  ex- 
tended examination.  It  will  be  seen  that  the  entire  amount 
of  the  executions  having  a  preference  over  the  one  which  is 
the  cause  of  this  suit,  is  $1127,  and  that  these  together  make 
the  aggregate  of  $1361,  excluding  all  mention  of  another, 
junior  in  date  to  all  of  them,  the  amount  of  which  is  not 
mentioned',  and  is,  for  the  reason  just  recited,  entirely  im- 
material. The  estimated  cash  value  of  the  lands  at  public 
sale,  is  from  1600  to  $1800,  and  the  question  is,  whether  a 
levy  upon  lands  of  this  value,  is  a  sufficient  exercise  of  dili- 
gence, by  the  sheriff,  to  excuse  him  from  an  action,  when 
the  land  is  afterwards  sold  for  such  a  sum  as  is  insufficient 
to  satisfy  the  older  executions.  It  is  the  duty  of  the  sheriff,, 
in  executing  the  powers  attached  to  his  office,  so  to  provide, 
that  the  property  levied  on  by  him,  will  probably  be  suffi- 
cient to  satisfy  the  executions  which  he  levys ;  but  he  is  not 
bound,  nor,  indeed,  will  he  be  justified  in  making  an  exces- 
sive levy.  What  will  constitute  either  an  excessive,  or  in-^ 
sufficient  levy,  must  necessarily,  to  some  extent,  depend  up- 
on the  estimated  value  of  property  by  individuals ;  and  if 
the  sheriff  is  mistaken  in  that  which  he  puts  upon  it,  this 
will  furnish  no  reason  to  charge  him,  unless  actual  injury 
has  resulted  to  other  parties  from  his  mistake.  Although, 
sheriffs  are  held,  in  general,  to  a  very  strict  accountabiMty,. 
yet  when  they  proceed  banafide^  they  will  be  protected  by 
the  courts.  Thus,  whenever  real  doubt  exists  with  respect 
to  the  title  of  property  which  they  are  required  to  seize,  the? 
time  of  return  will  be  enlarged  at  their  instance,  until  a  pro^ 
per  indemnity  is  offered.  [Watson  on  Sheriffs,  195.]  A 
sheriff  is  not  required  to  sacrifice  the  property  of  the  exeAi- 
tion  debtor,  at  all  hazards,  nor,  indeed,  will  the  court  always 
protect  him  if  he  does  so.   In  Keightly  v.^  Bush,  3  Camp.  521^ 
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Lord  Elienborough  said,  if  the  goods  taken  in  execution  re- 
atiy  were  worth  £300  or  £400,  he  thought  the  sheriff  was 
liable  for  selling  them  for  £72.  The  return  ought  to  have 
been,  that  he  had  taken  goods,  which  remained  in  his  hands 
for  want  of  buyers.  If  a  chattel  worth  £1000  is  put  up  to 
sale,  and  only  £5  is  bid  for  it,  the  sheriff  ought  not  to  part 
with  it  for  that  sum,  and  he  may  fairly  say  it  remains  in  his 
hands  for  want  of  a  buyer.  He  ought  to  wait  for  a  vendi^ 
Hani  exponas^  the  meaning  of  which  is,  ^^sell  for  the  best 
price  you  can  obtain."  See  also,  Watson  on  sheriffs,  199. 
But,  although  it  is  thus  held,  that  a  sheriff  is  not  obliged  to 
sacrifice  the  property  of  a  debtor  at  a  greatly  under-price,-he 
will  not  be  justified  in  capriciously  returning  that  the  goods 
remain  unsold,  when  he  has  not  taken  the  necessary  and  pro- 
per means  to  expose  them  to  a  fair  sale.  [Barnard  v.  Leigh, 
1  Stark.  N.  P.  C.  41.]  In  the  present  case,  we  are  not  infomot- 
ed  what  the  lands  produced,  but  it  appears,  that  immediate- 
ly after  the  sale,  the  sheriff  effected  an  additional  levy  on 
slaves,  amply  sufficient  to  discharge  the  executions,  which 
were  released,  as  they  lawfully  could  be,  upon  a  forth- 
coming bond.  This,  we  think,  was  the  exercise  of  all 
the  diligence  which  the  law  requires  of  the  officer,  unless 
there  is  some  statutory  regulation,  which  imperatively  re- 
quires the  sheriff  to  levy  on  slaves  or  other  personal  property 
when  that  can  be  had,  instead  of  land ;  or  unless  he  is  bound 
^o  proceed  and  sell  at  the  first  sale  day  after  the  levy  is  made.  '^ 
We  shall  consider  each  of  these  positions  in  its  order. 

3.  An  act  passed  in  1807,  by  some  of  its  terms,  would 
seem  to  indicate  that  a  levy  should  first  be  made  upon  goods 
and  chattels,  but  it  was  passed  solely  with  reference  to  non- 
resident debtors,  and  made  their  lands  subject  to  levy  and 
sale,  when  those  belonging  to  a  resident  were  exempt.  [Clay's 
Dig.  205,  ^  16.]  This  appears  from  the  general  statute  sub- 
jecting lands,  &c.  to  execution,  having  been  passed  four 
years  afterwards.  [lb.  ^  17.]  In  practice,  there  is  no  rea- 
son why  the  sheriff  should  levy  upon  the  personal  goods  of 
the  debtor  in  preference  to  his  lands,  when  these  are  amply 
sufficient  to  produce  the  necessary  sum.  Indeed,  it  frequent- 
ly would  be  unnecessarily  oppressive,  to  compel  a  perfectly- 
solvent  person,  to  produce  and  replevy  his  slaves  or  other  per- 
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sooal  estate,  when  his  lands  will  affCTd  equal  seeurity.  In 
this  respect,  howBTer,  as  ia  all  others,  the  sheriff  would  not 
be  permitted  to  excuse  himself,  whenever  it  became  obvious 
that  this  mode  of  levy  was  selected,  not  as  the  means  of  ac- 
tually providing  for  the  collecting  of  the  debt,  but  to  give 
ease  and  favor  to  the  debtor.  We  conclude  then,  there  ia 
nothing  in  our  statutes  which  takes  from  the  sheriff  the  dis- 
cretion to  levy  upon  either  description  of  property* 

4.  With  respect  to  the  time  when  the  sheriff  shall  sell — 
this  seems  to  be  left  to  bis  discretion,  at  least  so  far  that  he 
may  do  so  upon  any  of  the  sale  days  which  intervene  be- 
tween the  period  when  the  execution  is  placed  in  his  hands, 
and  the  return  day  of  the  execution.  The  act  of  1818,  in- 
deed, provides,  that  the  sheriff  shall  proceed  to  levy  any  ex- 
ecution in  his  hands,  and  make  sale  of  the  property  levied 
on,  at  such  times  as  by  law  is  directed;  but  the  chief  object 
of  the-statute  seems  to  be,  to  make  the  sheriff  liable  for  not 
paying  over  the  money  when  collected,  instead  of  ascertain- 
ing and  directing  that  it  shall  be  made  forthwith.  [Clay's 
Dig.  205,  ^  21.]  The  act  of  1812,  which  directs  the  sheriff 
to  return  the  property  levied  on  to  the  debtor,  upori  his  en- 
tering into  a  forthcoming  bond,  does  not  indicate  that  the 
bond  *aU  be  for  the  production  of  the  property  at  the  first 
sales  day,  but  seems  to  allow  the  sheriff  to  appoint  the  day, 
according  to  his  discretion.  The  act  of  1826,  which  gives 
the  summary  remedy  by  motion,  evidently  contemplates  that 
the  officer  has  the  whole  time  between  the  issuing  of  the  ex- 
ecution and  its  return  day,  to  make  the  money,  as  it  author- 
izes the  motion  only  when  the  failure  continues  to  the  first 
day  of  the  term.     [lb.  218,  ^  85.] 

When  the  extent  of  the  business  in  some  counties  is  con- 
sidered in  connection  with  this  subject,  it  will  be  seen  how 
onerous  would  be  the  duties  of  this  officer,  if  he  was  bound 
at  his  peril,  to  levy  and  sell  on  the  first  sales  day.  If  such 
were  the  law,  it  would  be  difficult  to  discharge  the  duties  of 
the  office  in  person,  in  most  cases,  or  in  many,  to  exerci^  an 
efficient  supervision  over  the  necessary  deputies.  Indepen- 
dent of  this,  we  think  the  legislative  intention  has  never  yet 
been  evinced,  that  the  sheriff  shall,  under  all  circumstances, 
conclude  the  business  of  executions  as  soon  as  it  was  possi- 
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ble  to  do  80.  If  such  had  been  the  imention,  different  re« 
turn  days  would  have  been  provided.  We  therefore  con- 
clude, that  the  sheriff  has  the  discretionary  authority  to  sell 
upon  any  of  the  sale  days  previous  to  the  return  day  of  the 
execution,  which  he  is  required  to  satisfy.  Upon  the  facts 
in  evidence,  we  think  it  should  have  been  left  to  the  jury  to 
determine,  whether  the  lands  levied  on  were  of  value  suffi- 
cient to  authorize  a  prudent  man  to  suppose  they  would  pro- 
duce, at  public  sale,  a  sufficient  sum  to  satisfy  the  relator's 
execution,  as  well  as  those  which  created  a  prior  lien ;  and 
that  if  they  were  of  such  value,  the  defendant  is  not  liable  to 
this  action,  if  the  sheriff,  within  a  reasonable  period  after  the 
sale,  re-levied  the  execution  upon  other  property  of  value 
sufficient  to  satisfy  it. 

As  the  charge  does  not  conform  to  this  view  of  the  case, 
the  judgment  is  reversed  and  remanded. 

0(3^  Decided  at  iTitne  tenn,  1845,  and  omitted  bj  mistake. 


in  1181  EYANS  AND  ARRINGTON  v.  KEELAND. 

j  too  gOQl 

'        1.  The  undertaking  of  a  surety,  ie  accessoiial  to  thst  of  hia  principal,  and  if 

the  principal  admib  the  contract  to  be  bindingr  on  him,  it  is  also  binding  on 
his  surety,  unless  there  be  a  fraadulent  collusion  between  the  debtor  and 
creditor,  to  charge  the  surety. 

2.  A  surety  may  avoid  his  contract  for  a  fraudulent  concealment,  or  misre- 
presentation of  facts  by  the  creditor,  to  induce  him  to  become  surety,  aj- 
though  the  contract  for  which  he  was  bonnd  as  surety,  is  binding  on  his 
principal. 

8.  A  misrepresentation  which  wiU  have  this  effect,  must  be  the  (Use  aaser 
tioB  of  a  fact,  and  not  the  expression  of  an  opuuon,  of  the  vahie,  or  quat^^ 
of  the  property  sold.  Thus,  a  declaration  by  the  vendor,  that  the  land  ho 
was  selling,  was  as  good,  or  better  than  other  tracts  to  which  he  referred  ; 
that  there  was  a  comfortable  dwelling-house,  ^ood  out-houses,  peach  or- 
chards, &c.  on  the  land — is  the  expression  of  an  opinion,  and  not  the  as- 
sertion of  a  fact,  the  incorrectness,  or  falsehood  of  which,  would  enable  the 
surety  to  avoid  his  contract 
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Error  to  the  Circuit  Court  of  Sumter. 

Debt  oa  Iraiid,  by  the  def^rianty  against  the  plaintiffs  in 
enor.  The  defendant,  Evans,  permitted  judgment  to  go  by 
default,  and  Arrington  pleaded  in  short  by  consent,  fraud,  and 
More  of  consideration. 

Upon  the  trial  of  these  issues,  it  appears  by  a  bill  of  excep- 
tions, that  the  bond  sued  on,  was  the  last  of  four  executed  by 
Evans,  to  one  Boiling,  for  the  purchase  of  a  tract  of  land,  ne* 
groes,  horses,  cattle,  &c.,  and  that  Arrington  was  the  surety 
(tf  Evans.  That  in  a  conversation  which  took  plape  in  the 
house  of  Arrington,  in  the  year  1837,  when  Boiling  and  Ev- 
ans were  bargaining  for  the  property,  one  of  the  parties  called 
ill  Arrington,  to  go  Evans' security  for  the  paj^ment  of  the 
purchase  money,  when  Arrington  remarked,  he  did  not  like  to 
pat  his  name  to  such  papers  unless  he  had  seen  the  land,  and 
knew  more  about  its  quality.  That  Boiling  then  said,  thai 
A^pngton  need  feel  no  apprehension,  in  signing  the  pa|>ers, 
and  that  the  land  was  as  good,  or  better^  than  some  they  had 
been  talking  about,  and  had  seen  the  day  before  belonging 
to  Boiling's  father  and  one  Willis  Crenshaw.  Bolting  also 
stated,  that  there  was  a  fine  garden,  good  peach  orchard,  and 
fine  improvements,  a  comfortable  dwelling-house,  and  good 
smok&rhouse,  stable  and  com  crib,  and  that  one  of  the  ne- 
groes sold  was  a  good  cook,  house  servant,  and  seamstress. 
These  statements  were  made  in  the  presence  of  Evans. 

Evidence  was  then  offered,  tending  to  show,  that  the  land 
was  of  inferior  quality,  and  not  so  good  as  that  of  old  Mr.  Bol* 
ling,  or  Willis  Crenshaw — ^that  the  buildings  and  improve* 
ments  were  inferior  to  what  Boiling  represented  them,  and 
that  the  negro  girl  was  no  seamstress,  but  a  common  field  ' 
hand.  There  was  also  evidence  tending  to  the  conclusion, 
that  two  hundred  acres  of  the  land  mentioned  in  the  bond  for 
title,  was  at  the  time  of  the  sale,  and  still  in  the  possession  of, 
and  belonging  to  other  persons,  and  that  the  title  to  four  hun«- 
died  acres  of  the  land,  was  not  complete  at  the  time  of  the 
sale;  but  has  since  been  obtained  by  Boiling.  That  Boiling 
offenA  to  take  back  the  negro  s6ld  as  a  seamstress,  but  that 
Evana  woidd  not  consent,  unless  he  would  take  back  all  the 
other  property.     That  Evans  offered  to  rescind  the  contract 
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in  the  fall  of  1837,  at  which  time  !ie  had  used,  and  consumed 
all  the  property,  except  the  slaves,  and  abandoned  the  pos-* 
session  in  the  fall  of  1896,  of  which  he  gave  no  notice.  That 
in  the  fall  of  1839,  Evans  charged  Boiling  with  fraud  in  the 
sale — that  Boiling  told  him  to  say  nothing  about  it,  that  spe- 
culation was  high,  and  he  would  help  him  to  get  it  off  on  some 
one  else,  but  denied  the  charge  of  fraud. 

Upon  this  state  of  facts,  the  Court  charged  the  jury,  that 
if  fraud  by  Boiling,  the  vendor,  was  clearly  made  out,  it  vitia- 
ted the  contract  as  to  the  principal  and  security — ^That  pay- 
*  ment  was  resisted  ou  the  ground  of  fraud,  and  defendant 
•   might  avoid  the  contract,  either  by  a  speedy  repudiation  of 
it,  at  an  early  day  after  the  fraud  was  discovered,  and  a  ten* 
der  back  of  the  property  bought ;  or  in  regard  to  personal 
property,  might  insist  upon  a  deduction,  or  might  sue  upon 
his  warranty,  if  he  have  one — That  Evans  did  not  offer  to 
rescind,  and  the  contract  being  executory,  had  no  warranty 
.  to  sue  upon — That  the  surety  seeks  to  avoid  the  contr^t 
entirely,  and  the  question  is,  has  he  made  out  his  case  ? 

From  the  form  of  the  note,  the  contract  is  the  same  on 
Evans,  and  on  Arrington,  yet  if  Arrington  was  induced  by 
the  fraudulent  representations  of  Boiling,  to  sign  the  note, 
that  would  avoid  it  as  to  him.  That  the  case  of  such  fraud 
as  would  avoid  Arrington's  liability,  may  be  illustrated  thus : 
If  Boiling  had  represented  to  him  that  the  note  was  given 
for  land,  and  it  was  in  fact  given  on  a  gaming  consideration, 
this  would  be  such  a  misrepresentation  ;  but  the  vendor  had  a 
right  to  make  any  representation  he  might  see  proper,,  as  to 
the  quality  of  the  property,  and  if  the  security  chose  to  rely 
on  it,  it  would  not  avoid  his  liability,  because  it  was  his  duty 
to  have  examined  into  the  matter  himself :  it  is  expected  that 
all  the  parties  will  look  out  for  themselves — ^sureties  as  well 
as  principals.  Still,  the  law  extends  more  indulgence  to  the 
surety,  than  to  the  principal,  and  if  they  do  not  so  enquire, 
the  misrepresentation  will  not  be  a  fraud.  But  if  the  surety 
could  not  have  ascertained  the  truth  of  the  representations  by 
vigilance,  he  then  might  be  relieved  ;  but  if  by  vigilance  he 
could  have  informed  himself  of  the  truth  of  the  facts,  but 
chose  to  rely  on  the  representations  of  Boiling,  he  cannot. 
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The  defendant's  counsel  moved  for  the  foliowiog  chmrgei 
to  the  jury : 

1.  TbAt  if  they  believed  that  Arrittgton  was  the  surety  of 
Evans,  and  BoUing  knew  the  fact,  and  BoUing  had  no  titia 
to  the  land,  of  which  want  of  title,  both  Evans  and  Arring- 
ton  were  ignorant,  it  constituted  a  fieaud,  of  which  the  sure- 
ty could  take  advantage  at  law,  although  Evans  had  neglect 
ed  to  tender  back  the  property,  and  take  the  steps  necessary 
to  rescind  the  contract ;  which  the  Court  refused,  and  charge 
ed,  that  Arrington.  the  surety,  would  be  bound,  although  ha 
was  ignorant  of  the  want  of  title,  if  Evans  failed  or  neglected  . 
to  tender  back  the  property,  or  offer  to  rescind  the  contract, 
as  soon  as  he  discovered  the  fraud 

2.  That  the  contract  of  suretyship,  imports  entire  confix 
dence,  and  good  faith  between  the  parties,  in  regard  to  the 
whole  transaction^  and  that  any  concealment  of  material 
facts,  or  any  express  or  implied  misrepresentation  of  such 
facts,  or  any  undue  advantage,  information,  or  surprise,  taken 
of  the  surety  by  the  creditor,  will  furnish  sufficient  ground  to 
invalidate  the  contract  ^  which  charge  the  Court  gave  ;  but 
also  charged,  that  if  the  surety  could  have  examined  for  him- 
self, the  property  sold  to  the  jNrincipal,  he  should  not  have 
relied  on  the  representations  of  the  vendor,  who  had  the  right 
to  speak  of  the  qualities  of  the  property,  as  he  thought  pro^ 
per,  as  matter  of  opinion. 

3.  That  the  surety  was  not  bound  to  examine  the  property 
sold,  but  might  rely  on  the  representations,  of  the  vendor 
made  to  him,  respecting  the  same,  and  if  the  vendor  made 
representations,  that  induced  Arrington  to  undertake  a  great- 
er, or  other  liability,  than  he  supposed  he  was  entering  into, 
he  might,  by  reason  thereof,  avoid  his  undertaking  ;  Xvhkh 
the  Court  refused  ;  and  charged,  that  it  was  the  duty  of  Ap> 
ringtonOo  examine  for  himself,  and  that  no  representation 
made  by  the  vendor,  to  Arrington,  to  induce  him  to  become 
surety,  would  constitute  a  fraud  of  which  he  could  take  ad- 
vantage, if  these  misrepresentations  could  have  been  disco- 
vered by  him,  by  diligent  enquiry,  and  examination,  to  have 
been  false. 

It  was  m  proof,  that  the  land  was  situate  within  six  miles 
of  the  residence  of  Arrington — ^that  Evans  was  his  sptt-iib- 
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law,  and  that  they  had  both  removed  to^  this  State  from 
North-Carolina,  a  few  months  previous  to  the  contract. 

To  the  charges  given^  and  to  those  refused,  the  defendant, 
Arrington,  excepted,  and  now  assigns  for  error. 

TuoBxrros,  with  whom  was'R.  H.  Smith,  for  plaintiff  in 
error. — To  show  that  the  charge  given  was  erroneous,  they 
cited  1  Story's  Equity,  222-3  ;  4  id.  320 ;  Chitty  on  Con. 
226-7 — ^which  authorities,  they  insisted,  applied  to  all  the 
chaises  which  the  Court  refused,  except  the  first ;  as  to  which 
th^y  cited  1  Story's  Eq.  ^  208  f  9  Porter,  678.;  1  Ves.  sr.  95. 

J.  B.  Clark  and  Murpht,  contm. — The  principal  has  not 
rescinded  the  contract ;  it  is  therefore  binding  on  him,  whe- 
ther fraudulent  or  not.     (5  Ala.  606 ;  1  id.  622  ;  5  id.  551.) 

As  to  the  extent  and  liability  of  a  surety,  they  cited  4  Mnn* 
faxA,  324;  Pirtle's  Dig.  430 ;  Pothier  on  Ob.  203,  top  page. 

There  is  no  firaud  proved.  The  representations  ware  mat- 
ters of  opinion  merely,  as  to  which  the  purchaser  must  judge 
for  himself.     (2  Ala.  635 ;  6  id.  596.J 

ORMOND^  J. — The  contract  of  suretyship  has  been  defin- 
ed to  be,  a  contract  whereby  one  person  engages  to  be  answer- 
aUe  for  the  debt,  default,  or  miscarriage  of  another.  It  is  an 
obligation  accessorial  to  that  of  the  principal  debtor :  the  debt 
is  due  from  the  principal;  and  the  surety  is  merely  a  guarantor 
for  its  payment.  [1  Evans'  Poth.  on  Ob.  art.  5,  228.]  A 
corallary  from  this  definition,  is,  that  it  is  of  the  essence  of 
«ueh  a  contract,  that  there  be  a  valid  obligation  of  the  princi- 
pal debitor.  And  m  upon  a  recovery  by  the  creditor  against 
tibejsureiy,  he  could  re-imburse  himself  by  a  suit  against  his 
pilncipal,  it  also  results  necessarily,  that  the  surety  may,  in 
general,  make  any  defence  which  his  principal  could  make, 
fio,  on  the  other  hand,  it  necessarily  follows,  that  a  defence 
which  the  principal  could  not  make,  or  which,  by  his  conduct, 
he  had  |»recluded  himself  from  making,  or  had  waived,  caa 
not  be  made  by  the  surety. 

A  moment 'b  reflection  will  show  the  propriety  of  thiscon- 
duoon.  If  the  principal  could  abide  by  the  eontract,  mad  the 
^nirety  repudiftte  it,  the  strange  result  would  be  produced^  that 
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thepriQcipal  woul4  retain  the  friiits  of  the  contract,  whilst  thei 
surety  would  avoid  the  performance  of  his  obligation,  on  the 
groand  of  its  invalidity,  in  direct  opposition  to  the  acts  of  his 
principal,  admitting  that  the  contract  was  valid.  This  would 
be  to  destroy  the  accessorial  character  of  the  contract  of  sure- 
tyship, without  imposing  on  the  surety  the  obligations  of  a 
principal  debtor. 

This  precise  point,  was  decided  by  the  Court  of  Appeals  of 
Virginia,  in  Ross  v.  WoodTille;  4  Mun.  324,  where  it  was  held, 
that  when  a  purchaser  of  land  had  given  bond  and  securitjr 
for  the  purchase  money,  and  failed  to  obtain  a  good  title,  the 
surety,  when  sued,  could  not  set  set  up  the  failure  to  make  tit- 
tle, his  principal  having  waived  it 

In  accordance  with  this  rule,  are  those  cases  in  which  the 
surety  is  held  to  be  concluded  by  the  act  of  hu  prineipaL 
Townsend  &  Gordon  v.  Everett,  4  Ala.  611,  is  one  in  which 
this  principle  is  enforced,  and  illustrated,  and  many  other  si*- 
milar  cases  are  to  be  found  in  our  books  of  Reports. 

To  apply  these  principles  to  this  case.  It  doei^  not  appear 
from  the  record,  that  Evans,  the  principal,  denies  the  validity 
of  the  contract  for  the  land  and  slaves,  &c.,  and  so  fiir  as  we 
are  informed  by  the  record,  the  contract',  as  to  him,  is  vaUd. 
Indeed,  the  judgment  by  default,  is  an  admission,  of  record, 
of  his  liability  ;  such  being  the  case,  the  surety  cannot  ion- 
peach  it.  No  matter  how  fraudulent  it  may  have  been,  as  the 
principal  has  acquiesced  in  it,  it  is  binding  on  him,  and  is 
therefore  binding  on  the  surety.  Doubtless,  if  the  principali 
debtor,  and  the  creditor  were  to  collude,  to  fix  a  liability  on. . 
the  surety,  he  could  obtain  relief  against  the  fraud  ;  but  that- 
is  not  pretended,  and  it  is  simply  upon  this  point  of  the  case, 
an  effort  of  a  surety,  to  invalidate  a  contract  for  fraud,  wkkh 
his  principal  has^aqquieseed  in,  and  admits  to  be  binding  on 
him.  Upon  this  point  of  the  case,  the  Court  correctly  charged 
the  jury,  and  also  correctly  refused  the  first  charge  moved  fyf 
by  the  defendant's  counsel,  which  a^mes  that  the  princir 
pai  debtor  might  abide  by  the  contract,  and  yet  the  eneetir 
repudiate  it. 

The  other  question  {Hfeaanted  upon  the  reeoni,  is  one  of 
more  dificulty.  We  have  seen  tbat  elthottglt  a  contract  niaf^ 
be  voidable  by  the  principel  dsblor,  fet  if  he  deelines  t^ 
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aroid  it,  and  submits  to  perfonn  it  as  a  valid  contract,  the 
surety  is  bound  by  his  act.  There  may,  however,  be  a  fraud 
upon  the  surety,  as  such,  which  will  avoid  the  contract  as  to 
him,  though  it  be  binding  on  his  principal.  Mr.  Justice  Sto- 
ry, in  the  1st  vol.  of  his  Com.  on  Equity,  ^  324,  and  which 
is  mainly  relied  on  by  the  defendant's  counsel,  thus  states  the 

N doctrine  :  **  The  contract  of  suretyship  imports  entire  good 

faith,  and  confidence,  between  the  parties  in  regard  to  the 
whole  transaction.  Any  concealment  of  material  facts,  or 
any  express  or  implied  misrepresentation  of  such  facts,  or  any 
undue  advantage  taken  of  the  surety  by  the  creditor,  either 
by  surprise,  or  by  withholding  proper  information,  will  un- 
doubtedly furnish  a  sufficient  ground  to  invalidate  the  con- 
tract." As  to  the  nature  of  the  facts,  the  concealment  of 
which  would  amount  to  a  fraud,  the  same  author  is  more  ex- 
plicit in  a  previous  part  of  the  same  work,  <^  215.  It  must, 
to  constitute  a  fraud,  be  the  concealment  of  a  fact,  which  the 
creditor  is  bound  to  disclose.  Thus,  he  puts  the  case  of  a 
merchant  cheated  by  his  clerk,  whom  he  retains  in  his  em- 
ploy as  if  he  were  trust-worthy,  and  permits  one,  acting  un- 
'der  this  natural  presumption,  to  become  a  surety  for  the  good 
behavior  of  the  clerk.  The  case  of  insurance,  and  the  neces- 
sity for  disclosing  to  the  imderwriter  all  material  facts,  affords 
another  illustration.  These  are  cases  of  fraudulent  conceal- 
ment, because  there  was  an  implied  obligation  on  the  credi- 
tor to  disclose  the  facts,  which  so  greatly  increased  the  risk  of 
the  surety.  •  But  certainly  no  such  transcendental  principle 
has  ever  obtained  in  courts  of  justice,  that  a  vendor  about  to 
sell  an  estate,  was  bouild  to  expostulate  with  the  proffered 
surety,  and  expose  to  him 'the  risk  he  was  about  to  run, 
from  the  fieust.  that  he  was  about  to  become  surety  for  a  man 
of  doubtful  credit,  or  that  the  vendee  was  about  to  give  more 
fbr  the  property,  than  it  would  probably  again  sell  for! 
However  desirable  it  mav  be,  that  such  a  sublimated  morali- 
K  ty  should  pervade  all  cAmtQcts,  it  is  too  ethehal  tocome  with« 
in  the  grasp  of  the  law.  In  Van  Arsdale  &  Co.  v.  Howard, 
[5  Ala.  Rep.  600,]  this  question  was  considered,  and  there 
held,  that  the  omission  of  an  agent  of  the  creditor,  to  disclose 
to  a  surety,  that  he,  the  agent,  had  obtained  a  mortgage  on 
thfe  goods  of  the  debtev,  was  not  ^frandnlent  concealment. 
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'  It  appears  then,  we  think  very  conclusively,  that  there  ^ 
DO  fraudulent  concealment  by  the  vendor,  of  any  fact  which 
be  was  bound  to  disclose*  Was  there  any  reqresentation  of 
facts  by  the  vendor,  which  being  ftdse,  would  be  a  fraud 
upon  the  surety  ? 
,  It  appears  that  the  vendor,  and  vendee,  having  bargained 
for  the  land,  are  found  at  the  house  of  Arrington,  the  father- 
inrlaw  of  the  vendee,  to  consummate  the  contract  by  execut- 
ing the  necessary  writings.  The  fathcMn-law  being  called 
on  to  sign  the  notes  as  surety,  remarked,  *'  that  he  did  not 
like  to  put  his  name  to  such  papers,  unless  he  had  seea  the 
land,  and  knew  more  about  its  quality."  To  this  the  vendot 
replied,  that  he  need  feel  no  apprehension  in  signing  the  pa- 
pers, and  that  the  land  was  as  good,  or  better  than  two  other 
tracts  which  were  designated,  and  with  which  the  parties 
were  acquainted.  He  further  added,  that  there  was  a  com- 
fortable dwelling-house,  good  smoke-house,  d&c,  &c. 

To  make  these  representations,  conce<&ng  them  to  be  false, 
a  fraud  which  would  avoid  the  contract  of  the  surety,  they 
must  be  such,  as  that  fraud  may  be  {predicated  of  them.  And 
further,  must  have  been  made  with  the  intention  of  inducing 
the  person,  to  whom  they  were  addressed,  to  becomesurely. 

The  representations  here  made,  are  not,  in  any  just  sense, 
facts,  but  in  whatever  form  expressed,  are  really  opinions, 
which  the  person  uttering  them  professes  to  entertain.  Hi» 
declaration,  that  the  land  was  as  good,  or  better,  than  that  of 
the  other  persons  menticmed,  is  nothing  more  than  the  insti- 
tution of  a  comparison  between  the  two.  He  may  have  ho- 
nestly entertained  this  opinion,  though  incorrect ;  the  estab- 
lishment of  the  fact,  therefore,  that  his  judgment  was  errone- 
ous, does  not  prove  that  he  intended  to  deceive.  ■  The  same 
remarks  apply  to  the  <' comfortable  dwelling-house,  good  or- 
chard, fee",  which  it  is  now  supposed,  existed  only  in  his 
imagination.  These  are  relative  terms,  having  no  fixed,  or 
ascertained  meaning,  but  regulated  by  some  standard,  which 
the  speaker  has  erected  in  his  own  mind,  and  having  no  tan- 
gible existence,  with  which  it  can  be  compared,  and  its  truth 
or  falsehood  demonstrated,  such  replresentations  are  not  of 
matters  of  fact,  but  are  opinions  merriy,  and  anft  so  considered 
by  every  one,  in  the  ordinary  transactions  of  life.  There  may 
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be  exceptions  to  this  rule,  in  cases  where  the  property  is  re- 
mote, and  there  being  no  means  of  access,  or  examination, 
such  representations  though  in  the  form  of  opinions,  would  be 
in  effect  a  warranty.  Such  is  not  the  case  here.  The  pro- 
perty was  situated  in  the  same  neighborhood,  and  as  the  con- 
trary*is  not  shewn,  it  is  fair  to  presume  the  vendee  had  seen 
it,  and  was  satisfied  with  it ;  but  whether  he  had,  or  had  not, 
it  could  make  no  difference  as  to  him,  as  was  held  by  this  ' 
Court,  when  this  cas^  was  here  between  the  vendor  and  ven- 
dee.    [5  Ala.  Rep.  561.] 

Nor,  in  our  opinion,  is  this  such  a  misrepresentation,  as 
will  avoid  the  contract  as  to  the  surety.  A  representation  to 
have  that  effect,  must  be  a  false  assertion  of  a  fact,  calcul  ated 
to  ihislead  him — ^the  knowledge  of  the  truth  of  which,  would 
have  prevented  his  being  surety.  This  results  necessarily 
from  the  nature  of  his  undertaking,  which  is  accessorial  to 
the  direct  obligation  of  the  principal.  The  surety  in  this 
case,  is  not  the  purchaser  of  the  land,  nor  invested  with  the 
rigdts  of  one ;  he  is  merely  a  guarantor,  that  the  vendee 
will  perform  his  contract  with  the  vendor,  and  a  false  asser- 
tion, which  would  authorize  the  vendee  to  avoid  the  con- 
tract, would  not  necessarily  be  available  to  the  surety,  and 
certainly  could  not  be  taken  advantage  of  by.  him,  if  the 
principal  affirmed  the  contract.  This  is  shown  by  the  C€ise 
cited  from  4th  Munford,  324,  and  those  determined  by  this 
Court. 

It  is,  therefore,  very  clear,  that  the  representation  to  avoid 
the  contract  as  to  the  surety,  must  be  a  fraud  on  him  as  such, 
and  in  that  character.  For  example,  if  the  creditor  should 
falsely  jepresent  the  debtor  as  solvent,  when  he  was  not  so, 
and  thus  by  inducing  the  surety  to  believe  there  was  but  lit- 
tle if  any  risk,  procure  his  signature,  it  would  be  a  fraud  upon 
him  as  surety.  So  also,  it  may  be,  that  a  false  assertion,  that 
the  property  sold,  would  command  the  price  given  for  it, 
made  with  the  view  of  inducing  one  to  become  surety  for  the 
purchase  money,  would  also  be  a  fraud  which  would  avoid 
the  contract ;  but  ta  have  that  effect,  it  must  at  least  be  an 
assertion  of  the  fact,  and  not  an  expression  of  an  opinio  n^ 
that  such  wouid  be  the  result,  as  that  would  at  once  put  the 
party  on  his  guard,  if  he  relied  on  the  property  as  a  means  of 
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reimbursement.  The  cases  put  by  Judge  Story,  to  illitttrate 
the  doctrine  of  fraudulent  concealment,  are  all  of  this  class. 
Indeed,  the  whole  difficulty  in  this  case  has  arisen,  from  not 
considering  the  legal  effect  of  the  contract  of  suretyship,  and 
confounding  it  with  the  contract  of  his  principal,  to  which 
his  is  a  mere  accessory. 

It  would  be  a  strange  anomaly,  if  9,  representation  of  the 
quality  of  the  property  sold,  which  the  veridee  could  not  avail 
himself  of,  should  be  sufficient  to  enable  his  surety  to  defeat 
the  contract.  If  a  fraud  is  committed  on  the  vendee,  he  must 
place  the  vendor  in  statu  quo,  by  returning  the  property,  or 
he  will  not  be  permitted  to  take  advantage  of  it.  Not  so  when 
a  fraud  is  practiced  on  one,  to  induce  him  to  become  surety. 
His  rights  as  surety,  are  distinct  from  the  contract  of  sale, 
and  as  he  has  not  the  rights  of  a  vendee,  neither  has  he  the 
disability.  This  is,  in  our  opinion,  conclusive  to  show,  that  an 
opinion  of  the  value,  or  quality  of  the  article  sold,  expressed 
by  the  vdndor,  canrlot  be  a  fraud  upon  the  surety,  as  such. 
It  is,  therefore,  unnecessary  to  enquire  into  the  intent,  with 
with  which  these  representations  were  made. 

Comparing  this  exposition  of  ^he  law,  with  the  charge  gi- 
ven, and  the  charges  refused,  it  will  be  seen  that  there  19  no 
error,  of  which  the  surety  can  complain.  Indeed,  in  one  re- 
spect, the  charge  is  too  favorable  to  him,  as  it  proceeds  upon, 
the  hypothesis,  that  the  surety  was  invested  with  the  rights 
of  a  vendee.  Some  portions  of  the  charge  are,  doubtless, 
open  to  criticism  ;  as  where  it  is  said  *'  that  the  vendor  had 
a  right  to  make  any  representations  he  might  see  proper  as 
to  the  quality  of  the  property,  and  if  the  surety  chose  to  rely 
on  them,  it  would  not  avoid  his  liability,  because  it  was  his 
duty  to  have  examined,"  &c.  Again:  "that  if  the  surety 
could  have  examined  for  himself  the  property  sold  to  his 
principal,  he  should  not  have  relied  on  the  representations  of 
the  vendor,  who  had  a  right  to  speak  of  the  quality  of  the 
property  as  he  thought  proper,  as^ matter  of  opinion."  Fur- 
ther, "  that  it  was  the  duty  of  Arrington  to  examine  for  him- 
self, and  that  no  representation  made  by  the  vendor  to  him,  to 
induce  him  to  sign  as  surety,  would  constitute  a  fraud  of 
which  he  could  take  advantage,  if  these  representations  coukf, 
by  diligent  enquiry ,  have  been  discovered  to  be  false." 
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These  charges  are  evidently  framed  upon  the  sapposition, 
that  the  surety  had  the  same  rights  as  the  vendee,  and  it 
must  be  conceded,  are  incautiously  worded,  although  in  the 
commencement  of  the  charge,  the  Court  had  drawn  the  dis- 
tinction between  a  fraud  which  would  vacate  the  contract  of 
sale,  and  one  which  avoided  the  contract  of  the  surety,  though 
the  sale  was  binding  on  the  vendee.  But  conceding  that, 
the  charges  mentioned  are  too  broad,  and  indefensible  as  ab- 
stract legal  principles,  it  is  impossible  the  surety  could  have 
been  injured,  as  the  Ck>urt  would  have  been  justified  in  go* 
ing  far  beyond  them,  and  to  have  instructed  the  jury,  that 
such  representations  were  not  not,  in  law,  a  fraud  upon  the 
surety.  It  therefore  appears,  that  there  is  no  error  in  the  re- 
cord prejudicial  to  the  plaintiff  in  error,  and  the  Judgment 
must  be  affirmed. 

COLLIER,  C.  J. — Where  the  vendor  of  property  inten- 
tionally conceals  facts  which  he  ought  to  disclose,  pr  falsely 
represent  them  to  a  third  person,  for  the  purpose  of  inducing 
him  to  become  the  surety  of  the  purchaser,  he  is  guilty  of  a 
fraud  ;  and  if  a  party  thus  ckceived  as  to  the  real  state  of  the 
facts,  enter  into  the  contract  of  suretyship,  no  obligation  will 
arise  therefrom,  but  the  engagement  is  a  nullity.  [Theobald 
on  Princ.  and  Surety,  147  ;  1  Story's  Eq.  222.] 

In  Pitts  V.  Cottingham,  [9  Porter's  Rep.  675,]  we  said,  "  It 
is  not  true,  however,  that  equity  will  deny  relief  against 
false  representations,  though  made  with  respect  to  mere  va- 
lue ;  and  the  cases  are  numerous  in  which  damages  at  law- 
have  been  recovered,  and  contracts  rescinded  in  courts  of 
equity,  on  this  ground  alone.  [Burton  v.  Cooper,  3  Atk.  R. 
383 ;  Duke  of  Norfolk  v.  Worthy,  1  Camp.  Rep.  337 ;  Fen- 
ton  V.  Brown,  14  Ves.  Rep.  144.]  There  is  some  difficulty 
in  defining  with  exactness  any  rule  which  will  embrace  all 
the  cases  in  which  a  false  representation  of  value  will  entitle 
the  purchaser  to  relief ;  but  it  seems  clear,  that  it  will  not  be 
denied,  where  there  is  a  positive  representation,  essentiaU^ 
material  to  the  subject  in  question,  and  which  at  the  satnc 
time,  is  false  in  fact ;  provided  the  application  for  relief  is 
made  with  due  diligence.  [Lowndes  v.  Lane,  2  Cox  Rep. 
363  ;  Sherwood  v.  Salmon,  5  Day's  Rep.  439.]"     In  the  case 
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cited,  we  supposed  that  the  false  representation  as  to  value^ 
furnished  a  sufficient  ground  to  relieve  the  purchaser,  and 
was  strengthened  by  the  fact  that  he  placed  entire  and  im- 
plicit reliance  on 'the  assertions  of  the  vendor — ^having  no 
means  of  ascertaining  their  falsity  by  an  inspection  of  the  pro- 
perty before  the  sale. 

In  Camp  v.  Camp,  [2  Ala.  Rep.  632,]  it  was  contended, 
that  the  law  will  not  assist  a  purchaser  who  supinely  rests 
on  the  ojMnions  of  those  with  whom  he  is  dealing ;  but  this 
Court  said,  ^<  The  true  meaning  of  this  rule  is,  that  the  pur* 
chaser  must  judge  for  himself,  as  to  all  those  matters  which 
lie  in  opinion  merely ;  as  for  example  as  to  tha  value,  &c. ; 
assertions  upon  these  matters  by  the  vendor  should  pass  for 
nothing,"  &c.  Further,  we  said,'  that  *•  the  law  is  not^o*^ 
destitute 4>f  morality"  as  "not  to  forbid  any  intentional  con- 
cealment, or  silppression  of  the  material  facts  necessary  to  be  * 
known,  and  to  which  the  other  has  not  equal  access  or  means 
of  ascertaining."  That  although  the  law  requires  ordinary 
caie  and  diligence  on  the  part  of  the  purchaser,  to  ascertain 
the  quality  of  the  article  he  is  about  to  buy,  "it  does  not  exact 
extraordinary  diligence,  but  as  to  those  facts  which  by  ordi- 
nary diligence  could  not  be  ascertained,  it  permits  a  reliance  on 
the  assertions  of  the  party,  who  from  his  opportunities,  has 
the  means  of  knowledge."  While  this*  decision  maintains 
that  the  vendee  cannot  be  relieved  from  his  purchase  for  any 
mistaken  opinioA  expressed  by  the  vendor  as  to  the  value  or 
quaUty  of  the  property,  it  holds  that  there  are  assertions  of 
the  seller,  in  which  the  purcha^r  may  confide,  and  if  false, 
may  claim  a  rescission  of  the  contract.  But  does  the  law 
make  the  same  requisition  of  the  surety  as  to  diligence,  as  it 
does  of  his  principal,  the  vendee  ?  May  he  not  repose  a  more 
enlarged  confidence  in  the  representations  of  the  vendor  ? 

The  facts  of  the  present  case,  so  far  as  I  deem  it  material 
to  notice  them,  are  substantially  these  :  The  lands  sold  by 
Boiling  to  Evans,  were  situate  six  miles  from  Arrington's  re- 
sidence ;  Evans  was  the  son-in-law*  of  Arrington,  and  both  of 
them  had  removed  from  North-Carolina  in  January  preceding 
the  sale.  The  V)ntract  was  entered  into  at  Arrington's  house,  r 
and  he  was  called  in,  either  by  the  vendor  or  vendee,  "  to 
go  security  for  the  purchase  money  ;"  whereupon  he  remark* 
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ed  that  "  he  did  not  like  to  put  his  name  to  such  papers,  un- 
less he  had  seen  the  land  and  knew  more  about  its  quality." 
The  vendor  then  said,  "  Arrington  need  feel  no  apprehen- 
sions in  signing  the  papers,  and  that  the  land  was  as  good 
or  better"  than  a  tract  they  had  seen  the  day  before  :  fur- 
ther^ that  there  was  "  a  fine  garden,  good  peach  orchard,  ^d 
fine  improvements,  a  comfortable  dwelling-house,"  &c.  ; 
and  also,  that  one  of  the  slaves  sold  with  the  land,  was  a 
good  seamstress.  The  tnith  of  the  case  was,  that  the  land 
purchased  by  Evans  was  inferior  in  quality  and  value  to  the 
land  to  which  Boiling  compared  it,  and  was  itself  of  an  infe- 
rior quality  f  further^  the  orchard,  buildings  and  improve- 
ments did  not  at  all  oqual  the  representations  of  the  vendor, 
to,  Arrington,  but  were  tnuch  less  valuable  than  he  stated 
them  to  be  :  besides^  the  slave,  instead  of  being  ago^d  seams- 
tress, knew  nothing  about  sewing.  * 

Now,  it  will  be  remarked,  that  it  does  not  appear  whether 
the  vendor  or  vendee  called  upon  Arrington  to  become  the 
surety  of  the  latter,  and  in  a  prayer  for  instructions  as  to  the 
effect  of  the  misrepresentations  of  the  vendor,  it  may  be  sup- 
posed to  be  either  the  one  or  the  other.  Let  it  be  assumed 
then,  that  Arrington  was  called  by  the  vendor  to  become  the 
surety  of  the  purchaser,  that  he  objected,  oi^if  you  please  he- 
sitated, and  to  induce  him  to  sign  the  notes  by  removing  his 
objections,  the  vendor  made  the  statements  which  are  set 
forth  above,  if  they  are  false,  did  the  surety  become  boimd  by 
lending  his  name.  It  was  clearly  competent  for  the  surety, 
under  the  circumstances  of  the  present  case,  to  have  appeal - 
fed  to  the  vendor,  for  information  as  to  the  value  of  the  land, 
&c.,  its  improvements,  locality,  &c. ;  and  if  the  latter  under- 
took to  impart  it,  he  should  have  acted  with  all  honesty  and 
faithfulness  ;  if  he  did  not  thus  act,  but  influenced  the  surety 
by  a  representation  that  was  essentially  false,  the*  liability  of 
the  latter  never  attached,  and  he  might  defend  himself  at  law. 
I  do  not  pretend  to  say  that  the  law  would  not  be  the  same 
if  ihe^  purchaser  had  called  upon  Arrington  to  sign  his  notes,  - 
but  I  choose  to  consider  the  case  upon  the  other  hypothesis, 
because  such  a  view  is  entirely  consistent  with  the  facts  ; 
and  presents  the  injustice  of  denying  the  defence  in  a  stronger 
point  of  view. 
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It  is  not  necessary  that  I  should  controvert  any  thing  that 
was  said  in  Pitts  v/Cottingham,  and  Camp  v.  Camp :  it  may 
be  admitted  that  these  decisions  are  just  exponents  of  the  law 
as  applied  to  vendor  and  vendee.  In  such  contracts  it  may 
be  conceded  that  the  vendor  may  make  such  representations 
as  |o  the  value  of  the  land  he  is  selling,  or  express  such  an 
opinion  as  to  its  quality  as  he  may  be  inclined,  and  if  the  ven- 
dee has  an  opportunity  of  examining  the  land  himself  he 
shall  not  be  allowed  to  set  up  the  falsity  of.the  statements  as 
a  ground  for  the  rescission  of  the  contract.  But  the  case  at 
bar,^s  in  my  judgment,  entirely  dissimilar,  both  in  fact  and 
principle,  from  that  supposed.  Here  it  was  a  matter- for  the 
consideration  of  the  jury,  whether  Arrington  was  not  called 
on  by  the  vendor  to  be  the  vendee's  surety,  and  whether  he 
was  not  induced  by  the  representations  of  the  vendor,  to  sign 
the  notes.  If  he  was  thus  induced,  and  these  representations 
were  made  with  the  knowledge  or  belief  that  they  were  un- 
true, or  without  caring  or  stopping  to  inquire  whether  they 
were  true  or  not,  then  the  jury  might  very  well,have  inferred 
that  they  were  made  with  the  intention  to  defraud ;  and  un- 
der these  circumstances,  I  cannot  doubt,  that  no  obligation 
would  have  attached  to  the  undertaking  of  Arrington.  Whe- 
ther the  statements  of  Boiling  were  matters  of  opinion  or  af* 
firmations,  if  intended  to  deceive,  and  unfounded*  in  them- 
selves,  is  wholly  immaterial. 

The  law  should  have  been  stated  to  the  jury  as  I  have 
shown  the  facts  required,  instead  of  saying  that  "  the  vendor 
had  a  right  to  make  any  representations  he  might  see  pro|)er 
as  to  the  quality  of  the  property,  and  if  the  security  chose  to 
rely  on  them,  it  would  not  avoid  his  liability,  because  it  was 
Arrington's  duty  to  have  examined  into  the  matter  himself," 
Further,  "  that  no  representation  made  by  the  vendor  to  Ar- 
ringtpn,  to  induce  him  to  sign  as  security,  would  constitute  a 
fraud  of  which  he  could  take  advantage,  if  those  misrepresen- 
Utions  could  have  been  discovered  by  Arrington  by  diligent 
inquiry  and  examination  to  have  been  false. 

The  result  of  this  view  is,  that  the  judgment  should  be  re- 
versed, and  the  cause  remanded.  In  the  legal  principles  sta^ 
ted  in  the  opinion  of  my  brethren,  so  far  as  they  are  not  op- 
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posed  to  what  I  have  said,  I  in  general  concur  j  perhaps  ap-  • 
prove  them  in  ioto. 

ORMOND,  J. — This  cause  has  been  again  argued,  and  we 
have  given  to  it  the  fullest  consideration.  The  effect  of  this 
has  been  to  confirm  us  the  more  fully  in  the  judgment  here- 
tofore pronounced,  as  to  the  effect  in  law,  of  the  declarations 
imputed  to  Boiling,  the  vendor.  The  only  matter  about 
which  we  entertained  a  doubt,  was,  whether  as  the  chaj^e 
was  wrong  abstractly  considered,  the  defendant  may  not  have 
been  prejudiced  by  it,  as  the  bill  of  exceptions  does  not  pre- 
fer to  set  out  all  the  facts.  Such  could  not  however  be  the 
case,  as  the  charges  of  the  Court  are  predicated  upon  the  tes- 
timony set  out  in  the  bill  of  exceptions.  The  language  of 
the  bill  of  exceptions,  is,  "  upon  this  state  of  facts  the  Court 
charged  the  jury,"  and  if  other  testimony  existed,  requiring 
the  law  to  be  charged  differently,  it  should  have  been  set  out, 
and  a  charge  asked  upon  it. 

It  is  the  established  law  of  this  Court,  settled  by  numerous 
adjudications,  that  a  cause  will  not  be  reversed,  though  the 
Court  may  have  committed  an  error  in  its  charge,  if  it  could 
not  prejudice  the  party  against  whom  it  was  pronounced, 
[Porter  v.  Nash,  1  Ala.  452 ;  Randolph  v.  Carlton,  8  Ala, 
607 ;  McBride  and  Wife  v.  Thompson,  ib.  650.] 

The  case  of  Peden  v.  Moore,  1  S.  &  P.  81,  settles  the  prin- 
ciple, that  when  the  Court  gives  a  wrong  charge  to  the  jury, 
this  Court  will  reverse,  although  the  evidence  is  not  set  out, 
80  as  to  show  that  it  is  not  abstract.  This  case  does  not 
come  within  the  influence  of  that  rule,  because,  here  the  testi- 
mony is  set  out,  and  the  charge  is  predicated  upon  it,  so  as  to 
enable  .this  Court  to  say  precisely,  what  influence  it  was  cal- 
<5ulated  to  exert  upon  the  jury.  When  the  Court  said,  that 
*<  the  vendor  had  a  right  to  make  any  representations  he 
might  see  proper,  as  to  the  quality  of  the  property,  and  if  the 
surety  chose  to  rely  upon  them,  it  would  jiot  avoid  his  lia- 
bility, because  he  ought  to  have  examined,"  &c.,  it  is  evi- 
dent the  Court  is'  confounding  the  case  of  the  vendee,  with 
that  of  his  surety ;  and  even  as  to  the  former,  it  must  be  ad- 
mitted the  law  is  laid  down  too  broadly.  But  how  could  this 
prejudice  the  party  complaining  of  it.  The  Court  might  have 
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told  the  jury,  that  these  representations  were  matters  of  opin- 
ion, and  whether  correct  or  incorrect,  could  have  no  influence 
on  their  verdict.  Such  being  the  case,  it  is  self-evident, 
that  the  charge  could  not  have  prejudiced  the  surety. 

Again — When  the  Court  say  to  the  jury,  that  no  represen- 
tations n;iade  by  the  vendor  to  the  surety,  to  induce  him  tq 
sign  as  surety,  would  constitute  a  fraud  of  which  he  could 
take  advantage,  if  such  rejveseutations  could,  by  dili- 
gent enquiry,  have  been  ascertained  to  be  false,  he  is  again 
confounding  the  surety  with  the  vendee,  and  even  as  to  the 
latter,  charging  the  law  incorrectly.  But  when  the  Court  say 
the  vendor  could  inake  no  representation  of  which  the  sure- 
ty could  take  advantage,  it  must  be  understood  in  reference  to 
the  testimony  before  the  jury,  or  there'  wa^  no  testimony, 
and  it  was  abstract.  In  neither,  aspect,  could  it  possibly 
prejudice  the  surety.  In  truth,  the  charge  as  given,  was 
more  favorable  to  the  surety  in  one  aspect,  than  the  defend- 
ant could  have  asked  for,  as  it  authorized  the  jury  to  find 
for  him,  if  by  diligent  enquiry  he  could  not  have  ascertained 
the  repre^ntations  to  be  false. 

This  may  be  a  hard  case  upon  the  3U^ety,  \^\it  wb  cannot 
bend  the  law  to  suit  particular  casp^ ;  and  in  pur  4^Ubecfilf 
ju<^gmenjt^  if  ;such  opinio^a  as  .are  h^e  e^^epsed,  could  h^ 
left  to  die  jury,  a«  ^videnc^  fkom  which  4hey  might  infor  a 
fimuiu)e&t  intmt,  450  as  to  absolve  the  surety,  when  the  sBme 
opiiiioo8,'expre98ed  in  the  fame  maimer,  would  not  vaca(;e  the 
eontoct  of  his  principal,  it  woidd  virtually  put  an  end  to  the 
contract  of  suretyship. 

The  judgment  heretofore  pronotinced  by  the  majority  of 
the  Court,  must  remain  as  the  judgment  of  the  Court. 

CCttiLIER,  C.  J. — ^I  cannot  seriously  doubt  that  the  law 
in  this  case  has  been  incorrectly  ruled,  and  upon  points  not 
abetiaot ;  consequently,  I  adhere  to  the  dissenting  opinion 
heretofore  pronounced  by  me. 
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BROWDER  V.  THE  STATE. 

1.  An  irregular  judgment  nin  upon  a  recognizance  may  be  vacated  and  set 
aside,  even  after  a  scire  faeiaa  has  been  issued  thereon,  and  the  appropri- 
ate judgment  may  be  entered  nunc  pro  tunc 

2,  An  undertaking  to  answer  to  a  charge  for  **  resisting  process,'*  is  suffi- 
ciently significant  in  a  recognizance  to  indicate  the  offence  intended  to  be 
charged,  although  the  statute  makes  the  offence  consist  in  "  knowingly 
and  wilfully  resisting  or  opposing  any  officer  of  this  State  in  serving  or  atr 
tempting  to  serve,  or  execute,  any  legal  writ  or  process  whatsoever.** 

Writ  of  Error  to  the  Circuit  Court  of  Barbour. 

This  was  a  proceeding  by  a  scire  facias  upon  a  recogni- 
zance to  appear  and  answer  to  a  criminal  charge.     At  the 
spring  term  of  the  Circuit  Court,  holden  in  1843,  the  recog- 
nizance was  forfeited,  a  judgment  nisi  rendered  against  the 
recognizors,  and  a  scire  facias  issued  thereon  was  returned 
<^ executed."     Without  any  proceedings  thereon,  the  case  of 
the  indictment  was  continued  at  the  fall  term  of  1843.     At 
the  next  term  a  second  judgment  nisi  was  rendered,  and  a 
scire  facias  issued  thereon  was  executed.     To  this  sci.fa. 
the  defendant  pleaded  the  first  judgment  in  bar,  baring  first 
demurred  thereto  without  success.     The  State  demurred  to 
this  plea,  and  the  demurrer  being  overruled,  an  issue  was 
joined  and  submitted  to  the  Court,  by  which  it  was  a4jucLg- 
ed  that  the  second  judgment  be  vacated  and  the  sci.  fa.  issu- 
ed thereon  be  quashed. 

On  motion  of  the  solicitor,  a  judgment  nunc  pro  tunc  was 
rendered  against  the  recognizors  in  lieu  of  the  judgment  nisi 
entered  at  the  spring  term  of  1843.  '  A  scire  facias  was  issu- 
ed upon  the  amended  judgment,  to  which  the  defendant  de- 
murred, and  his  demurrer  being  overruled,  he  pleaded  ttt^l 
Hel  record;  whereupon  judgment  final  was  rendered  for  tbe 
State.  .        **  . 

In  the  recognizance  found  in  the  record,  the  recognitors 
"  severally"  acknowledge  "  themselves  to  owe,  and  be    in^ 
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debted,  to  the  State  of  Alabama,  in  the  sum  of  five  hmidred 
dollars,"  conditioned,  that  <<  William  B.  Deloach,  jr.,  person- 
ally appear,"  &c.  ^<and  answer  to  a  charge  of  the  State 
against  him  for  resisting  process,"  &c.  The  judgment  niri 
is  several,  viz :  that  the  State  recover  of  Deloach  and  tfie 
plaintiff  in  error,  each,  the  sunS  of  $600. 

J.  BuFOBD,  for  the  plaintiff  in  error,  made  the  following 
points:-  1.  A  sci.fa.  against  bail  is  a  civil  action,  [4  Ala. 
Rep.  673,]  and  the  recognizance  may  be  looked  to  as  a  part 
of  the  record.  [1  Ala.  Rep.  114;  4  Id.  673;  6  Id.  26.] 
Robinson  v.  The  State,  6  Ala.  Rep.  706,  was  a  case  of  a 
judgment  by  default.  2.  The  recognizors  acknowledged 
themselves  "  severally"  to  owe,  that  is,  each  of  them  owed ; 
this  makes  the  recognizance  joint,  and  the  statute  does  not 
make  it  otherwise.  [Clay's  Dig.  233,  <$»  61.]  If  this  be  so^ 
the  judgment  on  it  should  be  joint  also.  [1  Ala.  Rep.  114^ 
4  Ala.  Rep.  671.]  3.  A  misrecital  of  the  recognizance  in  the 
*sa.  fa.  is  fatal.  [6  Ala.  Rep.  26.]  4.  The  judgment  nm  and 
sd,  fa.  thereon,  are  the  substitute  for  a  declaration,  and  should 
describe  the  offence  to  be  answered  to,  with  as  much  precis* 
ion  as  an  indictment.  [7  Porter's  Rep.  10 ;  1  Ala.  Rep.  31, 
119;  6  Id.  26;  8  Porter's  Rep.  472;  Clay's  Dig.  430,^20; 
2  Stew,  ic  P.  Rep.  220 ;  4  Porter's  Rep.  428.]  Although 
the  principal  in  the  recognizance  may  have  resisted  process^ 
yet  it  may  have  been  under  circumstances  entirely  consistent 
with  his  innocence— these  words  do  not  in  themselves  im* 
port  a  criminal  charge.  6.  If  only  the  sci.  fa.  upon  the  judg- 
ment nunc  pro  tunc  is  to  be  regarded,  then  it  is  insisted  that 
the  demurrer  should  have  been  sustained,  because  the  sci.  fa. 
does  not  show  a  sufficient  warrant  for  thus  rendering  the 
judgment — ^it  sets  out  nothing  but  the  judgment  itself,  with- 
out disclosing  the  motion,  and  memoranda  of  record,  to  au» 
thorize  it  to  be  perfected. 

Attornet  General,  for  the  State.  The  vacation  of  the 
judgment  first  entered,  and  the  quashing  of  the  sci,  fa-  there- 
on, was  certainly  proper ;  if  not,  it  was  not  prejudicial  to  the 
plaintiff;  and  even  if  that  question  could  now  be  raised,  he 
cannot  complain  of  it. 
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The  differeii<;e  between  th^  first  judgment  and  that  render- 
ed nunc  pro  tnhCy  i«,  that  the  one  was  joint  «nd  the  other 
several,  sd  as  to  conform  to  the  recognizance — the  fnemaran- 
da  of  record  furnished  a  warrant  for  thus  rendering  it.  [Gov-  , 
etttor,  use,  &C;  v.  Knight,  at  last  term.]  No  objection  ap- 
pears on  the  face  of  the  last  sci,  fa.;  the  demurrer  to  it  wad 
therefore  properly  overruled. 

As  the  judgment,  set.  fa.  and  recognizance  are  consistent 
with  each  other,  the  judgment  on  the  plea  of  nul  tielrecordy 
was  proper.  But  if  it  w^re  otherwise,  the  recognizance  could 
Adt  be  looked  to,  to  show  a  variance.  [4  Dev.  Rep.  476 ;  % 
DeV.  &  Bat.  Rep.  53.] 

The  description  of  the  oflFence  in  the  recogni2an<*e,  need 
hot  be  as  precise  and  technical  as  in  the  indictment — :in  de- 
signating the  offence  its  character  is  apparent — this  is  fully 
'done  in  the  present  case,  and  it  would  not  be  consistent  with 
our  laws  to  require  the  strictness  contended  for  by  the  plain- 
tiff in  error.  [Clay's  Dig.  481,  i^  20,  30;  430,  'ji  99.]  U.; 
fetates  V.  Baehelder,  8  Gall.  Rep.  16.]  It  is  believed  that 
there  can  be  no  doubt,  but  the  recognizance  is  several,  and 
the  judgment  against  each  recognizor  therefore  correct. 

COLLIER,  C.  J. — The  judgment  rendered  upon  the  pleA 
fcrf  the  defendant  below,  to  the  scire  facias  issued  upon  the 
second  judgment  nisi,  whether  correct  in  point  of  form 
bi  not,  certainly  concedes  to  him  all  he  askedj  and  quite  aiS 
r^tich  as  he  was  entitled  to.  It  annuls  that  judgment,  and 
quashes  the  scire  facias  ;  thus  an  end  was  put  not  only  to  the 
proceeding  then  before  the  court,  but  the  judgment  being 
set  aside,  of  course  no  process  could  be  issued  upon  it  in 
ftitufe. 

The  order  fbr  the  jitdgment  nunc  pro  tufic  recites,  that  it 
appeared  to  the  court,  ^' from  an  inspection  of  the  recogni- 
zance, the  judgment  nisi,  rendered  at  the  spring  term,  184^, 
and  the  entry  on  the  Judge's  docket,  made  in  the  hand- 
^prrithig  of  the  Judge  presiding  at  that  term,  that  said  judg- 
iftetlt  n^df  should  have  been  eritered  in  the  foUoiving,  ihsteiBui 
^  tW  forth  then  emjfloyfed."  Then  follows  a  several  jtidg- 
merit  against  each  6f  the  recogttizors,  for  five  huhdred  dol* 
lars,  unless  they  show  cause  upon  a  scite  facias,  to  the  co^-. 
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trary.  The  case  upon  the  indictment,  for  any  thing  appear- 
ing to  the  contrary,  was  still  pending  and  undetermined ;  but 
if  diis  has  been  disposed  of,  the  proceedings  Upon  the  recog- 
nizance were  in  fieri,  and  it  was  clearly  competent  for  the 
court  to  have  amended  or  vacated  an  interlocutory  judgment. 
This  is  all  that  was  attempted,  and  if  any  mem&randa  of  re^ 
eord  was  necessary  to  sustain  the  action  of  the  court,  it 
eaoiiot  be  assumed,  in  opposition  Co  the  recital,  that  it  did 
not  exi^. 

Id  the  description  of  the  recognizance,  there  is  no  discre- 
pancy between  the  recognizance  itself,  the  judgment  nisi^ 
and  sdrefficias.     They  each  affirm  that  the  recognitors  sev^ 
erally  acknowledged  themselves  to  be  indebted  in  the  sum 
of  five^hundred  dollars.     This  we  think  very  satisfactorily 
sho^ws,  that  they  were  each  liable  to  a  judgment  for  that 
amount,  and  that  the  court  did  not  incorrectly  rule  the  laW) 
if  the  recognizance  describes  the  offence  charged  with  suffi- 
cient precision*     In  Howie  <fc  Morrison  v.  The  State,  1  jfta. 
Rep.  113,  it  was  said,  that  the  judgment  nisi  i^hould  sho'W 
that  the  accused  was  required  to  answer  the  charge  which 
his  recognizors  had  stipulated  he  should  answer ;  this  was 
supposed  to  be  necessary  to  show  a  breach  of  the  recogni- 
zance^ without  which  it  could  not  be  forfeited.     It  was  ac* 
eordingly  held,  that  where  the  judgment  nisi  affirmed  that 
the  accused  was  called  to  answer  an-  indictment  for  forgery, 
it  was  not  supported  by  a  recognizance  which  undertook 
that  he  should  answer  a  charge  '<  for  counterfeiting  a  cer- 
tain draft,"  particularly  described  by  date,  amount,  and  par* 
ties  names.     So  in  Badger  and  Clayton  v.  The  State,  6  Ala. 
Rep.  21,  the  undert€dcing  was,  that  the  principal  should  ap- 
pearand answer  a  charge  of  the  State  exhibited  against  him 
"  for  exhibiting  a  circus  for  pay,  without  first  obtaining  a  li- 
cense from  the  clerk  of  the  County  Court,"  &c.;  the  judg- 
ment nist  recited  that  he  was  called  to  come  into  court  to  an- 
swer a  charge  of  the  State  "  for  exhibiting  a  circus,  without 
first  obtaining  a  license  according  to  law."     It  was  Held, 
that  the  judgment  did  not  conform  to  the  undertaking  of  the 
recognizors — and  a  dictum  is  added,  that  the  judgment  was 
defective  in  itself,  in  not  describing  a  legal  charge — ^the  cor- 
rectness of  which  we  need  not  now  consider.     Both  these 
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are  cases  in  which  there  is  an  obvious  discrepancy  between 
the  recognizance  and  the  judgpient. 

In  the  case  at  bar,  the  statute  on  which  the  charge  was 
founded,  is  doubtless  the  following,  viz  :  "  If  any  per^n  or 
persons  shall,  knowingly  and  Wilfully,  resist  or  oppose  any 
officer  of  this  State,  in  serving  or  at.tempting  to  serve,  or  ex- 
ecute any  legal  writ  or  process  whatsoever,  he  sha^l,  on  con- 
viction thereof,  be  fined  not  less  than  fifty,  and  not  exceed- 
ing one  thousand  dollars."  [Clay's  Dig.  430,  §  20.]  We 
think  the  terms  "  resisting  process,"  arfe  sufficiently  ^gnifi- 
cant  in  a  recognizance,  to  indicate  the  ofience  intended  to  be 
charged.  In  the  case  cited  from  5  Alabama  Reports,  the 
judgment  professed  to  recite  the  charge,  but  failed  in  des- 
cribing it,  as  it  was  expressed,  both  in  the  statute  and  recog- 
nizance. Herfe  the  ofience  is  merely  designated  in  the  re- 
cognizance, the  terms  of  which  are  adopted  by  the  judgment. 
This  we  think  quite  sufficient ;  it  cannot  be  admitted  that 
thfi  same  precision,  in  this  respect,  is  required  in  a  recogni- 
zance, as  in  an  indictment. 

The  scire  facias  begins  by  stating,  that  at  the  spring  term, 
1845,  a  judgment  nisi  was  rendered  as  of  the  spring  term, 
1843,  of  the  Circuit  Court,  then  sets  out  the  judgment  in  ex- 
tensoj  merely  omitting  the  preamble  which  was  recited  in 
the  record,  as  a  warrant  for  its  rendition.  If  the  sei,  fa.  were 
defective,  without  the  aid  of  a  statute,  we  are  entirely  satis- 
fied that  its  defects  would  be  cured  by  the  act  of  1833,  "  to 
simplify  scire  facia^s^s,  in  criminal  cases,  and  for  other  pur- 
poses." [Clay's  Dig.  481.]  See  Ellison  v.  The  State,  8 
Ala.  Rep.  273.] 

It  follows,  from  what  has  been  said,  that  there  is  no  error 
in  the  record;  the  judgment  of  the  Circuit  Court  is  consequent- 
ly affirmed. 
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^  RHODES  V.  SHERROD. 

1.  The  agent  of  a  corporation,  who  accepts  bills  drawn  on  him  by  a  stock- 
holder, for  the  accommodation  of  the  corporation,  is  a  competent  witness 
against  the  drawer  or  indorsers,  when  sued  on  the  bills,  and  also  if  the 
action  is  for  money  paid,  &c.,  by  one  party  to  the  bill  against  another. 

2.  Although  hills  are  drawn  and  indorsed  for  the  accommodation  of  a  corpo- 
ration,  it  is  competent  for  one  party,  when  sued  for  money  paid,  d&c.  to 
show  by  parol,  that  the  agreement  was  to  contribute  jointly  in  case  of  loss; 
and  this,  although  the  names,  as  indorsed  on  the  bills,  indicate' a  different 
liability.  * 

3.  Although  the  evidence  stated  in  the  bill  of  exceptions  may  not  seem  to 
warrant  the  verdict,  yet  an  appellate  court  will  not  reverse  where  no  ques- 
tion was  made  to  the  jury,  on  the  efi^t  of  the  evidence. 

4.  When  a  charge  is  not  full,  upon  the  evidence  before  the  jury,  or  is  even 
ambiguoas,  this  is  no  cause  for  reversal,  when  no  instructions  beyond 
those  given  are  asked  for. 

5u  The  circumstance  that  a  party  to  a  bill,  sued  by  another  party  to  the  same 
bill,  stands  upon  it  as  the  last  indorser,  is  not  conclusive  that  he  is  not  li- 
able to  contribute  otherwise,  when  there  is  evidence  before  the  jury  of  a 
collateral  agreement. 

6.  This  Court  will  not  reverse  on  the  ground  that  too  much  damages  are 
given,  assuming  the  evidence  stated  in  the  bill  of  exceptions  as  furnishing 
the  rale,  when  no  specific  instructions  are  asked  to  the  jury  on  the  mea- 
sure of  damages. 

Writ  of  Error  to  the  Circuit  Court  of  Tuscaloosa  county. 

The  suit  is  by  Sherrod,  against  Rhodes,  and  the  declara- 
tion contains  counts  on  three  bills  of  exchange,  as  well  as 
the  common  counts.  The  bills  are  described  as  having  the 
following  parties,  to  wit :  the  first,  Rhodes  as  drawer,  A.  S. 
Christian  as  first  indorser,  for  $6,034  67.  The  second',  drawn 
by  A.  S.  Christian ;  James  T.  Sykes  as  first,  and  Rhodes  as 
second  indorser;  for  $6,034  66.  The  third,  drawn  by  Jas. 
T.  Sykes,  with  Rhodes  as  first  indorser,  for  $6,034  67.  -  All 
of  these  bills  were  likewise  indorsed  by  Sherrod,  and  accept- 
ed by  David  Deshler,  as  treasurer  of  the  Tuscumbia  and 
Courtland  Rail  Road  Company.  At  the  trial,  the  bills  were 
produced,  and  read  to  the  jury,  without  Qxception. 


-J 


64   ALABAMA. 

Rhodes  v.  Sheirod. 


The  plaintiflF  then  offered  David  Deshler  as  a  witness, 
whereupon  he  was  asked  by  the  defendant,  whether  he  was 
a  stockholder  in  the  Courtland.and  Tuscumbia  Rail  Road 
Company,  and  answering  that  he  was,  the  defendaul  ^^ 
jected  to  his  competency  as  a  witness.  The  Court  overruled 
the  objection. 

The  witness  stated  he  was,  when  the  bills  were  accepted, 
and  for  a  long  time  before  had  been,  the  treasurer  of  said 
company,  and  that  he  accepted  them  as  treasurer,  by  dir^c* 
tion  of  the  board  of  direetars.  He  also  stated,  that  the  coia- 
pany  had  been  engaged  in  a  system  of  financiering,  for  the 
purpose  <y(  raising  funds,  from  the  year  1833,  and  this  was 
continued  up  to  the  date  of  the  bills.  The  mode  of  doing 
this  was,  for  members  of  the  company  to  draw  bills  upon  their 
treasurer,  and  let  him  accept  them ;  these  bills  were  indors- 
ed by  other  members  of  the  company,  and  when  due,  the 
treasurer,  if  he  had  funds  of  the  company,  appropriated  them 
to  their  payment,  and  if  he  had  none,  he  procured  other  bills 
to  be  made  in  the  same  way,  to  take  up  the  old  ones.  The 
plaintiff's  name  was  always  on  nearly  all  of  the  bills  of  the 
company,  made  as  before  described.  In  1836,  the  plaintiff 
wished  to  withdraw  his  name  from  the  paper  of  the  compa- 
ny, but  the  directors  would  not  consent  for  him  to  do  so,  as 
it  would  injinre  the  credit  of  the  company,  and  it  was  finally 
agreed,  the  plaintiff  would  indorse  any  paper  which  any  of  the 
directors  might  make  in  this  way,  if  they  would  let  him  be 
the  last  indorser,  inasmuch  as  he  was  very  wealthy^  and  his 
name  a  weighty  one.  That  the  witness  understood  this  was 
for  Sherrod's  protection.  When  the  witness  wanted  bills 
made  in  this  way,  he  usually  called  on  any  of  the  directors 
he  first  met  to  draw  and  indorse  the  bills,  but  as  the  piaintiff 
was  to  indorse  all  the  paper,  they  were  carried  to  him  last. 
The  bills  in  this  case  were  made  in  the  usual  way,  before 
stated^  and  were  negotiated  for  the  joint  benefit  of  the  .coia- 
pany.  It  was  the  understanding,  and  there  were  resolutiojia 
of  the  company  to  that  effect,  that  the  parties  on  the  bills 
wece  not  to  pay  them,  but  they  were  to  be  paid  by  the  com- 
pany. The  bills  in  this  cfu^e  wet^  not  paid  hy  the  company , 
but  by  the  plfiintiff,  with  the  exception  of  the  credits  indora.- 
ed  on  one  of  them. 
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Another  witness  was  introduced  on  behalf  of  the  defend*  • 
ant;  who  testified  substantially  to  the  same  facts  as  Deshier. 
Also,  that  he  had  been  on  some  of  the  same  kind  of  paper, 
when  he  was  a  director.  He  did  not  suppose  the  directors 
were  lawyers  enough  to  know  what  was  meant  by  contribu-^ 
tion, but  he  supposed  they  were  liable  as  they  stood  on  the* 
bills.  In  1836,  the  affairs  of  the  company  were  becoming 
critical.  The  plaintiff  never  afterwards,  so  far  as  the  wit- 
ness knew,  indorsed  any  paper,  except  as  second  or  third  in-- 
dorser.  The  plaintiff  told  the  witness  that  he  held  the  bills 
sued  against  Rhodes. 

The  defendant  objected  to  the  testimony  of  Deshier,  be- 
cause it  conflicted  with  the  statute  of  frauds,  and  could  not 
be  proved  by  parol,  there  being  no  note,  or  memorandum  in 
writing,  of  an  agreement  to  contribute  as  co-sureties,  and  that- 
the  contract  of  indorsement  could  not  be  altered  by  psirol. 
This  objection  weub  overruled. 

The  plaintiff,  in  the  opening  of  the  case,  stated  that  he 
did  not  seek  to  charge  the  defendant  on  the  bills,  but  only 
on  the  money  counts ;  that  no  such  notice  had  been  given  of 
the  dishonor  of  the  bills,  as  was  essential  to  charge  the  de- 
fendant as  drawer  or  indorser. 

It  was  proved  that  the  plaintiff  and  defendant  were  the- 
only  persons  on  the  bills  who  were  not  insolvent. 

The  court  charged  the  jury  as  follows : 

1.  After  explaining  the  character  of  the  bills,  the  liability 
of  aU  the  parties,  the  order  of  that  liability — ^that  after  the 
acceptor  and  drawer,  the  first  indorser  was  liable — about' 
which  there  was  no  difference  of  opinion  between  the  par- 
ties conceFned,  the  court  then  proceeded  to  charge  the  jury,' 
that  the  liability  of  the  parties  in  this  case,  was  the  same  as* 
in  an  other  cases  of  bills  of  exchange,  and  they  would  be  li- 
Mt  in  the  same  manner,  unless  the  jury  was  satisfied,  from 
the  testimony,  that  in  this  case  there  was  an  agreement,  c^ 
facets  and  cirftumstakces  from  whieh  an  agreement  could'  be 
reasonably  inferred,  that  the  parties  were  to  be  mutually  li* 
able. 

&  That  in  the  absence  of  sucli  an  agreement,  the  plaintiff 
cooM  not  recover. 

The  defendant  asked  the  Court  to  instruct  th*  jury,  thiit 
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the  faet  of  the  plaintiff  being  the  last  indorser,  was  conclu- 
sive against  any  inference  of  such  an  agreement.  The  court 
riefused  to  give  this  charge,  in  the  language  asked,  but  charg- 
ed the  jury,  that  the  fact  was  not  conclusive  of  the  non-ezis-  . 
tence  of  such  an  agreement,  yet  it  was  a  circumstance  to 
.which  they  might  give  whatever  weight  they  thought  pro- 
per, in  coming  to  a  conclusion  as  to  the  existence  or  non-ex< 
istence  of  such  a  contract  or  agreement.  The  defendant  ex- 
cepted to  the  several  rulings  of  the  court  against  him,  and 
here  assigns  the  same  as  error. 

Hopkins,  Huntington  and  W.  Cochran,  for  the  plaintiff 
in  error,  made  the  following  points  : 

1.  Deshler  was  incompetent  to  prove  any  matter  that  could 
change  the  legal  effect  of  the  contract  of  drawing,  indorsing, 
or  accepting  the  bills.  As  the  acceptor,  he  is  liable  to  all  the 
other  parties,  yet  he  was  permitted  to  prove  that  he  was  not 
liable,  and  that  he  accepted  the  bills  by  order  of  the  direc- 
tors. The  effect  of  this  is,  that  he  discharged  himself  from 
the  party  who  paid  the  bills,  and  leaves  him  liable  as  one  of 
four  sureties. 

2.  His  evidence  has  no  tendency  whatever,  to  establish  an 
agreement  between  the  drawers  and  indorserspf  the  bills  for 
contribution.  The  only  understanding  was,  that  the  compar 
ny  should  pay  the  bills.  The  contract  implied  from  his  tes- 
timony, is  between  the  parties  to  the  bills  and  the  Rail  Road 
Company,  and  does  not  touch  any  matter  between  the  par- 
ties. If,  however,  the  directors  were  liable  to  contribute,  it 
is  not  shown  that  Rhodes  was  one,  and  as  a  memb^^  of 
the  company,  he  would  not  be  liable,  except  in  a  court  c^ 
equity. 

3.  But  if  Deshler  was  a  competent  witness,  his  testimony 
cannot  vary  the  contract,  as  shown  upon  the  bills,  between 
the  parties.  [Minor,  251,  357 ;  4  En.  C.  L  31 ;  22  lb.  313 ; 
2  B.  4fc  P.  565 ;  3  Stewart,  271  ,*  2  Ala.  Rep.  283  ^  11  Mass. 
27;  2Wm.  Black.  1249.] 

4.  The  charge  to  the  jury  is  indecisive  and  contradictory. 
it^assumes,  against  the  admission  of  the  plaintiff,  that  the  par- 
ties to  these  bills  were  liable,  in  the  same  manner  a3  parlies 
IQ  all  other  bills,  unless  an  agreement  for  o<mtnbution  be- 


JANUARY  TBRM,  1846. OT 

Rhodes  V.  Sherrod. 
tween  them  could  be  inferred.  This  would  leave  Rhodes 
liable,  for  there  was  no  evidence  of  such  an'agreement.  Tbe 
sabseqnent  charge,  that  without  such  an  agreement  he  vronid 
not  be  liable,  contradicted  the  first  charge,  aiid  was  well  cal- 
culated to  mislead  the  jmy,  for  that  reason.  A  charge  wfaidi 
may  mislead  a  jury;  is  a  good  ground  for  reversing  a  judg- 
ment.    [1  Ala.  Rep.  423  ;  2  lb.  359 ;  5  lb.  692.] 

5.  The  charge  also  assumes,  that  the  parties  to  the  suit 
were  liable  on  the  bills,  unless  an  agreement  was  proved,  that 
the  parties  were  to  be  mutually  liable.  Now  if  the  evidence 
tended  to  show  any  agreement,  all  the  parties  to  the  bills  were, 
and  not  Sherrod  and  Rhodes  to  each  other,  mutually.  This 
agreement,  conceding  it  to  have  been  shown,  would  mate 
Rhodes  liable  for  one  fourth  only,  and  the  verdict  is  for  one 
half  of  the  bills.  No  charge  was  given  as  to  the  operation  of 
the  insolvency  of  the  two  other  parties  to  the  bills,  nor  was 
it  brought  to  the  notice  of  the  jury,  except  by  the  proof. 

6.  When  the  court  undertooK  to  instruct  the  jury  as  to  the 
law  of  the  case,  it  ought  to  have  instructed  what  was  the  le- 
gal effect  of  the  evidence  before  the  jury.  No  agreement  fof 
contribution  was  proved,  nor  any  facts  or  circumstances  ftom 
which  such  an  agreement  could  be  inferred.  Under  the  facts 
in  evidence,  Sherrod  was  entitled  to  recover  nothing  from 
Rhodes,  as  he  was  neither  liable  for  contribution  as  a  direc- 
tor, or  as  a  stockholder.  [3  Porter,  474.]  And  the  court 
Aould  so  have  instructed  the  jury. 

7.  The  charge  asked  for  by  the  defendant,  should  have 
been  given,  as,  in  the  absence  of  proof  of  an  agreement,  or  of 
facts  and  circumstances  ftom  which  one  could  be  inferred, 
the  indorsement  of  Sherrod,  subsequent  to  Rhodes,  was  don- 
diisive  of  the  liability.  To  remove  the  effect  of  this  relation 
of  the  parties,  there  should  have'been  some  evidence  tending 
to  Aow  a  contrary  agreement.  There  wa»none  ;  but  on  the 
contrary,  the  understanding  spoken  of  by  Deshler,  shows 
that  Sherrod  assumed  the  position  of  last  indorser  to  protect 
Imnself. 

8.  In  the  charge  substituted  for  the  one  requested,  the 
court  left  the  effect  of  this  fact  to  the  jury,  to 'give  such 
weight  as  they  thought  proper.  Every  particle  of  evidence 
has,  or  is  presumed  to  have,  some  legal  effect,  and  it  is  th« 
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duty  of  the  court  to  charge  what  it  is.  Here,  if  this  cireum*' 
stance  was  not  conclusive,  it  certainly  was  of  a  controUiag 
ehaiacter,  when  taken  in  connection  with  the  other  evidence^ 
and  if  its  effect  had  been  explained,  the  result  would  proba* 
Uy  have  been  different.  No  one  caii  come  to  the  oonclu* 
sion,  that  the  jury  was  not  misled,  and  therefore  the  judg- 
ment should  be  reversed.  [1  Ala.  Rep.  423  ;  2  lb.  3S9  ]  6 
lb.  693.] 

9.  If  an  agreement  for  contribution  was  established,  as 
between  the  parties  to  the  bills,  Rhodes  would  be  liable  at 
law,  in  this  form  of  action,  for  one  fourth  of  the  amofont. 
The.  statute  which  provides  a  different  rule,  when  the  pro* 
eeeding  is  by  moHonj  does  so  only  when  a  suit  is  penduig 
against  the  surety,  who  makes  the  motion,  and  is  for  his  relief 
against  that  suit.  [Clay's  Dig.  533,  <^  12.]  It  does  notieaoh 
the  case  of  a  voluntary  payment,  and  applies  only  when  the 
adverse  suit  is  pending. 

PsCK  and  L.  Clark,  contra,  insisted  that  all  the  questiooa 
raised  here,  are  covered  by  the  opinion  delivered  when  the 
cause  was  here  before,  [5  Ala.  Rep.  683,]  so  far  as  the  meiita 
of  the  case  are  concerned.  As  to  the  charge,  there  is  no  un- 
certainty or  evasiveness,  and  whether  the  evidence  wa$  suf- 
ficient to  make  oat  the  agreement  for  contribution^  that  w^ 
a  question  for  the  jury,  and  no  instructions  were  asked  as  to 
the  effect  of  the  testimony, 

GOLDTH WAITE,  J.~l.  The  competency  of  Mr;  DeA- 
l^r  as  a  witness,  is  the  same,  whether  he  or  the  Rail  Rood 
Company  is  considered  as  the  acceptor  of  the  bills  of  ex-^ 
olMige,  as  the  general  rule,  when  the  action  is  directly  iqMn 
the  bill  or  note,  is,  that  the  acceptor  or  maker  is  a  cosape* 
t«nt  witness  for  or  against  any  other  party.  [Cowan  ^HiiFa 
Notes,  132 ;  Griffing  v.  Harris,  9  Porter,  225.]  And  it  seienia 
to  foUow,  that  he  is  so  when  the  suit  is  acoUateral-one.  Olae 
exception  is,  when  the  acceptor  or  maker  will  be  respeiMaUe, 
aa  well  for  the  costs  of  the  suit  in  which  he  is  called  as  a 
icrilnesa,  as  for  the  amoimt  of  the  note  or  bill ;  this  iatersst 
wiil  disqualify  him  from  ^ving  evidence  in  favor  of  thus  par^ 
if  to  wiiom  he  is  thus  responsible.     [Conuaercial  Bask  tvi 
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Wltitebead,  4  Ala.  Rep.  637.]  Here,  if  Deahler  is  the  ac- 
ceptor, it  cannot  be  said  that  he  is  so  for  the  accommodation 
of  the  other  parties,  nor  wt>uld  the  verdict  in  this  suit  beer-' 
idenee  for  or  against  him,  when  sued  upon  the  bills.  We 
think  the  objection  to  his  competency  was  properly  oves* 
ruled. 

2.  It  is  also  urged;  that  the  contract  imported  by  the  draw^ 

ing  and  indorsing  of  the  bills,  is  not  susceptible  of  modifieatios 

or  explanatum,  so  as  to  let  in  parol  evidence,  to  show  an  agree** 

ment  between  the  parties,  to  contribute  equally  in  ease  the 

bills  were  not  paid  by  the  company.     If  this  proposition  ia 

eorrect,  k  will  be  difficult  to  account  for  the  use  of  the  tenn 

accommodatioin  acceptor,  or  indorser,  as  applied  to  ditferent 

parties  on  the  same  bill.     In  the  English  courts,  if  the  acebm-* 

modated  person  sues  his  accommodation  indorser,  or  acceptor, 

the  defence  is  put  on  the  ground  of  a  failure  of  oonsiderationy 

and  the  party  cannot  recover,  though  a  third  person  giving 

value  for  the  bill  or  note,  previous  to  its  maturity  may.  [Ghit^ 

ty.  on  Bills,  79  to  82.]    In  this  view,  the  question  as  to  the 

adoiissibility  of  parol  evidence,  to  explain  the  writing,  doe» 

not  arise,  as  the.  matter  of  ccmsideration  is  always  open. to 

evidence,  notwithstanding  the  character  of  the  instrumebty 

er  the  insertion  of  the  usual  words  of  value  received.    [Cow** 

an  dt  Hill's  Notes,  1458,  and  cases  there  cit^d.]     If  then,  the: 

suit  was  directly  upon  the  bills,  it  would  be  proper  for  the 

defendant  to  show,  that  as  between  the  plaintiff  and  himself 

the  contract  was  supported  by  no  sufficient  consideration,  or 

by  one  only  reaching  to  a  pert  of  the  sum  sued  for,  and  the 

pisintiff  could  only  recover  the  sum  actually  advanced  for  tbo 

deilBiidaat.     [Ohitty  on  Balls,  81,  and  cases  there^^ited.]     If 

the  defendant  could  thus  have  the  benefit  of  the  agveemenl;/ 

which,  as  betwe^i  him  and  the  plaintiff,  attaches  itself  to  the 

eonsideration  of  the  bills,  there  is  no  reason  why  the  plains 

tiff,  when  suing  on  the  money  coimts,  should  not  have  the 

same  benefit.     Indeed,  all  these  questions,  as  betwe^i  snne^ 

ties,  oe  entirely  independent  of  the.fonn  of  the  instrusnesil^f 

and  inespeotive  of  the  manner  in  which  the  names  appear  7 

and  the  trae  relation  between  the  parties  tnay  be  shown  by 

patol  evidence.     [Cowan  6c  Hill's  No^ee,  1466^  and  eme^ 

there  cited.] 
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.  It  is  supposed  by  the  counsel  for  the  plaintiff  in  enror, 
that  the  position  assumed  by  them  is  sustained  by  the  leeent 
decision  of  Tankersley  v.  Graham,  (8  Alabama  Rep.  247.) 
There,  howerer,  the  attempt  was  to  show  that  the  contract 
implied  by  the  blank  indorsement  of  a  note  was  secured  by  a 
parol  understanding,  by  which  a  different  liability  would  have 
been  created.  It  was,  in  effect,  precisely  the  same  principle 
as  held  in  Free  v.  Hawkins,  [8  Taunt.  92,]  cited  by  the  plain- 
tiffs ;  but  the  distinction  between  those  cases  dnd  this^  is, 
that  in  them,  the  attempt  was  to  modify  the  contract,  while 
here,  it  is  to  shew,  as  between  these  parties,  the  drawing  and 
indorsing,  was  invalid  for  the  want  of  any  consideration,  and 
the  recovery  is  sought,  on  a  distinct  and  different  contract  for 
contribution.  It  is  scarcely  necessary  to  add,  that  our  con- 
clusion on  this  point  is,  that  the  effort  to  prove  a  contract  to 
contribute  rateably,  is  not  obnoxious  to  the  objection,  that  pa- 
rol evidence  was  let  in  to  explain  or  modify  a  written  con- 
tract. 

3.  On  the  next  position  assumed,  if  it  was  material  to  cqn- 
nder  the  case  in  that  aspect,  it  may  be  that  we  should  concur 
with  the  counsel,  that  there  is  nothing  in  the  evidence  set 
out  in  the  bill  of  exceptions,  showing,  or  even  tending  to  show 
an  agreement,  between  these  parties,  or  between  the  parties 
to  these  bills,  or  to  those  which  previously  had  been  drawn 
in  a  similar  course  of  business,  that  all  should  contribute  alike 
in  case  of  a  loss  :  but  there  was  no  question  made  to  the  Court 
below,  as  to  the  effect  of  the  evidence  ;  or  if  a  question  vrma 
so  made,  it  does  not  appear  from  the  bill  of  exceptions.  We 
eannot  say  that  the  cause  was  not  put  properly  to  the  jury  up- 
on the  evidence,  because  it  is  certain  there  was  other  testi- 
mony than  is  set  out.  The  statement  in  the  bill  is  ^^  this 
was  all  the  evidence  deemed  necessary  to  be  stated."  Why 
was  no  more  deemed  necessary,  unless  that  which  was  stated 
was  considered  as  sufficient  to  show  the  error  in  the  points 
excepted  to  ?  It  would  be  unreasonable,  as  well  as  unwar- 
ranted, to  set  aside  the  verdict,  not  because  there  was  eiror 
in.  the  charge,  or  refusal  to  charge,  but  because  we  deem  the 
evidence  insufficient,  when  we  have  no  means  to  know  wbMt 
it  was,  or  how  it  controlled  the  case ;  and  that  too,  after  the 
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Circuit  Court  had  refused  a  motion  for  a  new  trial,  based  on 
the  ground  that  the  verdict  was  against  the  evidence. 

4  Most  of  the  other  positions  assail  th6  charge  as  being  in-r 
decisive,  contradictory,  and  calculated  to  mislead  the  jury* 
When  a  ch^ffge  is  argumentative  and  evasive,  this  furnishes 
aground  of  reversal,  if  it  is  also  calculated  to  mislead  the  ju- 
ry. [Cochran  v.  Moore,  1  Ala.  Rep.  424 ;  Smith  v.  Thomp- 
son, 2  S.  &  R.  49 ;  Powers  v.  McFarrer,  ib.  44  ;]  but  if  it 
is  merely  ambiguous,  and  on  that  ground  liable  to  mislead,  it 
is  the  duty  of  the  party,  at  the  time,  to  require  the  necessary 
explanation ;  and  if  he  omits  to  do  so,  it  is  no  cause  for  rever- 
sal. [Cowen  &  HilPs  Notes,  794 ;  per  Patterson,  J.,  in  Tay- 
lor V.  Williams,  2  B.  &  Adolp.  845 ;  Carver  v.  Jackson,  4  Pe^ 
ters',  81.] 

In  Toulmin  v.  Lesesne,  [2  Ala.  Rep.  359,]  an  objection 
was  taken  that  the  charge  of  the  Court,  though  correct,  was 
inapplicable  to  the  case,  without  a  further  explanation ;  but 
no  decision  was  made  upon  it;  and  Sherrod  v.  Rhodes,  (5 
Ala.  Rep.  683,)  turned  on  the  ground  that  the  Court  attempt- 
ed to  impose  terms,  as  a  condition  upon  which  it  would  give 
a  particular  charge.  The  judgment  was  reversed,  on  the 
ground  that  the  Court  was  bound  to  give  or  refuse  the  charge, 
without  imposing  terms,  though  we  considered  it  might  pro- 
perly have  refused  the  charge. 

We  tiiiink  it  would  be  extending  the  rule  greatly  too  fax  to 
say,  that  the  omission  to  charge  fully  upon  the  case,  was  a  rea-^ 
son  for  reversal,  when  no  chaise  beyond  the  one  given,  was 
asked  for.  Every  charge  must  be  construed  with  reference 
to  the  subject  matter,  and  the  cause  before  the  Court.  If  this 
just  rule  is  applied  here,  there  is  no  ground  for  the  objections 
urged.  The  plaintiff  had  declared  that  be  could  not  recover 
upon  the  bills,  but  went  alone  on  the  common  coimts ;  an4 
it  is  apparent  that  he  sought  a  recovery  upon  the  ground  of  a 
contract  for  contribution.  Under  these  circumstances,  the 
Court  undertook  to  explain  in  what  manner  the  parties  would 
be  liable  on  the  bills,  as  drawers,  endorsers,  &c. ;  but  that 
here  there  could  be  no  recovery,  unless  a  contract  for  contri- 
botion  was  made  out,  or  facts  and  circumstances  shown,  from 
which  such  a  contract  could  be  inferred ;  and  afterwards 
charged  that  without  such,  there  could  be  no  recovery  in  this 
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<«U5e.  We  can  see  nothing  here  which  was  calculated  to  mis- 
lead the  jury,  by  reason  of  the  charge  being  aignmentative  op 
erjasire.  If,  as  supposed  by  the  counsel,  it  is  limbiguous,  it 
was  the  duty  of  the  party  to  have  asked  the  necessary  expla- 
nation at  the  trial.  We  have  already  said,  that  if  the  evidence 
set  out  in  the  bill  is  all  that  was  before  the  jury,  in  relation  t^ 
a  contract  for  contribution,  that  it  was  clearly  insufficient ; 
but  there  is  no  doubt  of  the  meaning  of  the  Judge,  when  he 
said  to  the  jury,  that  the  parties  in  the  case  were  liable  in  the 
same  manner  as  all  other  parties  to  bills  of  exchange,  unless 
there  was  some  contract  for  contributioYi.  He  did  not  mean, 
nor  could  the  jury  have  so  understood  him,  that  they  were 
liable  without  the  necessary  means  taken  to  charge  them, 
but  he  intended  to  put  it  upon  aground  which  they  could  not 
mistake,  to-wit,  that  they  were  liable  only,  if  there  was  an 
agreement  between  the  parties  to  the  bills,  to  contribute  mu- 
tually. 

'  It  is  also  urged,  that  When  a  Court  undertakes  to  instmct  a 
jury  upon  the  law  governing  a  cause,  it  should  do  so  fully, 
and  that  its  omission  is  error.  We  have,  in  a  former  part  of 
this  opinion,  adverted  to  this  matter,  and  endeavored  to  shew 
that  wheTu  the  charge  given  by  the  Court  does  not  fully  cover 
the  cause,  it  is  the  province  of  the  counsel  to  ask  the  necessa- 
ry addition  or  explanation. 

'  S.  In  the  aspect  in  which  the  cause  was  presented-  to  the 
jurj-,  the  fact  that  the  plaintiff  appeared  on  the  bills  as 
their  last  indorser,  was  certainly  not  conclusive,  as  we  have 
shown  in  the  consideration  of  another  part  of  the  cause ;  there- 
fore, when  the  jury  was  instructed  they  might  give  this  cir- 
cumstance such  weight  in  favor  of  the  defendant  as  they 
thought  proper,  no  error  against  him  was  committed,  how^ 
ever  objectionable  this  charge  might  be,  if  excepted  to  hf 
the  plaintiff. 

6.  The  amount  of  the  verdict  indicates  that  the  defendant 
has  been  made  liable  for  one-half  of  the  amount  paid  by  Sher- 
rpd,  and  it  is  now  insisted  that  the  verdict  should  have  been 
only  for  one-fourth,  assuming  Deshler's  testimony  as  estab^ 
Hshing  the  agreement  for  contribution,  and  the  fact,  as  estab- 
lished, that  the  plaintiff  and  defendant  only,  of  the  parties  to 
th6  bills,  are  solvent.     It  is  unnecessary  to  examine  whether 
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this  pomt  was  decided  wheon  this  eause  w$ub  h^re  before,  or 
wiietbef  the  statute  Iheu  teiioRed  i^  [Clay's  Dig.  633,  ^  13,] 
gotetius  the  present  Q«se ;  because,  ho^eTer  this  may  bei  no 
qiiieflliion.  whatever  as  to  the  measure  of  damages,  was  mad^ 
in,  the  Court  below,  so  far  as  is  disclosed  by  the  billof  ejccepri 
tions.     It  is  true,  we  may  infer  that  this  was  the  measure 
a^^ted  on  by  the  jury,  but  if  they  did  so  without  the  instruetiou 
of  the  Court,  wd  Were,  not  warranted  to  do  so  by  the  statute^ 
ii  would  be  more  than  questionable  if  the  Ciieuit  Court,  m 
this  ground  only,  would  have  felt  it  to  be  proper  to  set  aside! 
the  verdict,  inasmuch  as  the  equitoMe  right  to  recover  the  half 
would  be  clear,  if  the  oontmot  between  the  parties  indorsing  > 
and  drawing  the  bills,  wae  for  mutual  contribution,  in  case  of 


On  the  whole,  upon  the.  most  deliberate  constd<earation,  we 
can  perceive  no  error  in  the  (fuestions  reserved,  wbich  Will 
warrant  a  reversal. 

Judgment  affirmed. 

■ '  CJ**  Decided  «t  June  term,  1845,  and  omitted  by  mistake. 


HARRISON  V.  HARRISON,  ADIVPR. 

1.  When  an  account  is  made  otit'bjr'the  creditor,  and  receipted  by  him,  the 
-  pfeiutaptioa  atisee  Oiat  it  mm  paid  by  the  debtor.  If  the  creditor  in  the 
Teoeipt,  states,  that  ha  reedved  the  money  flroni  a  thbrd  persc^  it  is  erf^ 
4enos  of  that  fabt  agtumi  the  dsbton  9o  also,  if  at  the  time,  he  had  vei» 
hally  adnuttedy  or  declared,  such  to  be  the  j&ct,  it  would  be  competent  tes* 
.  timoay  against  th^  debtor,  asa  part  of  ther^g«8to  His  suhssqaent  ad* 
missions,  or  declarations,  are  not  evidence  of  the  fact  being  mere  heaisay* 

Error  to  the  Circuit  Court  of  Lowndes. 

Assumpsit  by  the  defendant,  against  the  plaiatifT  in  epror*,. 
10 
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The  plaintiff  then  offered  David  De  shier  as  a  witness, 
whereupon  he  was  asked  by  the  defendant^  whether  he  was 
a  stockholder  in  the  Courtland,and  Tuscumbia  Rail  Road 
Company,  and  answering  that  he  was,  the  defendaig;  ob- 
jected to  his  competency  as  a  witness.  The  Court  overruled 
the  objection. 

The  witness  stated  he  was,  when  the  bills  were  accepted, 
and  for  a  long  time  before  'had  been,  the  treasurer  of  said 
company,  and  that  he  accepted  them  as  treasurer,  hy  direc- 
tion x>f  the  board  of  dir^clofs.  He  also  stated,  that  the  com- 
pany had  been  engaged  in  a  system  of  financiering,  for  the 
purpose  of  raisijng  funds,  from  the  year  1833,  and  this  was 
continued  up  to  the  date  of  the  bills.  The  mode  ©f  doing 
this  was,  for  members  of  the  company  to  draw  bills  upon  their 
treasurer,  and  let  him  accept  them  j  these  bills  were  indors- 
ed by  other  members  of  the  company,  and  when  due,  the 
treasurer,  if  he  had  funds  of  the  company,  appropriated  them 
to  their  payment,  and  if  he  had  none,  he  procured  other  bills 
to  be  made  in  the  same  way,  to  take  up  the  old  ones.  The 
plaintiff's  name  was  always  on  nearly  all  of  the  bills  of  the 
company,  made  as  before  described.  In  1836,  the  plaintiff 
wished  to  withdraw  his  name  from  the  paper  of  the  compa- 
ny, but  the  directors  would  not  consent  for  him  tp  do  so,  as 
it  would  injure  the  credit  of  the  company,  and  it  was  finally 
agreed,  the  plaintiff  would  indorse  any  paper  which  any  of  the 
directors  might  make  in  this  way,  if  they  would  let  him  be 
the  last  indorser,  inasmuch  as  he  was  very  wealthy,  and  his 
name  a  weighty  one.  That  the  witness  understood  this  was 
for  Sherrod's  protection.  When  the  witness  wimted  bills 
made  in  this  way,  ho  usually  called  on  any  of  the  directprs 
he  first  met  to  draw  and  indorse  the  bills,  but  as  the  plaintiff 
was  to  indorse  all  the  p^per,  they  were  carried  to  him  last. 
Th^  bills  in  this  case  were  made  in  the  usual  way,  before 
stftted;  and  were  negotiated  for  l^e  joint  benefit  of  the  .com- 
pany. It  was  the  understanding,  and  there  were  reaolutioxw 
of  the  company  to  thfit  effect,  that  the  parties  on  the  bills 
wece  utot  to  pay  them,  but  they  were  to  be  paid  by  the  com- 
pany. The  bills  in  this  cfuie  were  not  paid  by  the  company, 
b^t  by  the  plaixuiff,  with  the  exception  of  the  credits  indoifr* 
cd  on  one  of  them. 
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Anothef  witness  was  introduced  on  behalf  of  the  defend* 
anty  who  testified  substantially  to  the  same  facts  as  Deshler. 
Abo,  that  he  had  been  on  some  of  the  same  kind  of  paper, 
trhen  he  was  a  director.  He  did  not  suppose  iSie  directors 
were  lawyers  enough  to  know  what  was  meant  by  contribu*^ 
tion,  but  he  supposed  they  were  liable  as  they  stood  on  the  « 
bills.  In  1836,  the  affairs  of  the  company  were  becoming 
critical.  The  plaintiff  never  afterwards,  so  far  as  the  wit^ 
ness  knew,  indorsed  any  paper,  except  as  second  or  third  in-* 
dorser.  The  plaintiff  told  the  witness  that  he  held  the  bills 
saed  against  Rhodes. 

The  defendant  objected  to  the  testimony  of  Deshler,  be- 
cause it  conflicted  with  the  statute  of  frauds,  and  could  not' 
be  proved  by  parol,  there  being  no  note,  or  memorandum  in 
writing,  of  an  agreement  to  contribute  as  co-sureties,  and  that' 
the  contract  of  indorsement  could  not  be  altered  by  ptirol. 
This  objection  was  overruled. 

The  plaintiff,  in  the  opening  of  the  case,  stated  that  he 
did  not  seek  to  charge  the  defendant  on  the  bills,  but  only 
on  the  money  counts ;  that  no  such  notice  had  been  given  of 
the  dishonor  of  the  bills,  as  was  essential  to  charge  the  de- 
fendant as  drawer  or  indorser. 

It  was  proved  that  the  plaintiff  and  defendant  were  the* 
only  persons  on  the  bills  who  were  not  insolvent. 

The  cotnrt  charged  the  jury  as  follows : 

1.  After  explaining  the  character  of  the  bills,  the  liability 
of  all  the  parties,  the  order  of  that  liability — ^that  after  the 
acceptor  and  drawer,  the  first  indorser  was  liable — about! 
which  there  was  no  difference  of  opinion  between  the  par- 
ties cofnceraed,  the  court  then  proceeded  to  charge  the  jury,' 
that  the  liability  of  the  parties  in  this  case,  was  the  same  as* 
hi  aD  other  cases  of  bills  of  exchange,  and  they  would  be  li- 
able in  the  same  manner,  unless  the  jury  was  satisfied,  from 
the  testimony,  that  in  this  case  there  was  an  agreement,  or 
facets  and  oireumataaces  from  which  an  agreement  could'  be 
reasonably  inferred,  that  the  parties  were  to  be  mutually  Ii» 
aMe. 

%  That  in  the  absence  of  such  an  agreement,  the  plaintiff 
cotM  not  recover. 

Hie  defendant  asked  the  Court  to  instruct  th^  jury,  thki 
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THE  vSTATE  v.  DUNHAM. 

I.  The  llthaectionof  tbedthdwpter  of  the  '' Peii«l  Code,"  which  authcms- 
Mthe  entiy  of  k  milk  proatqui  vheie  the  accused  wiU  not  ftssent  to  the 
ajnendment  of  the  indictment^  and  the  variance  between  the  allegations 
and  the  proof  adduced,  is  such  as  will  authorize  his  acquittal,  cannot  be 
extended  by  construction,  so  as  to  permit  a  noflie  prosequi  to  be  entered, 
and  a  new  indictment,  with  allegations  materially  dissimflar,  to  be  pre- 
ferred. Such  fiecond  indictment  will  not  come  within  the  saving  of  the 
«6ctiOQ  in  respect  to  the  statute  of  limitations. 

On  points  refewed  from  the  Circuit  Court  of  Greene. 

The. defendant  was  indicted  at  the  fall  term  of  the  Circuit 
Court  of  Greeoie  for  selling  goods  without  license,  as  a  ped^ 
lar.  The  indictment  charged,  that  he  <<  did  sell,  absolutely, 
to  one  Henry  Williams,  goods,  to  wit :  one  botmet  and  one 
pair  of  shoes,  not  manufactured  in  the  State  of  Alabama,** 
d&c.  To  this  indictment,  the  defendant  pieced  f '  not  guilty, 
and  the  statute  of  limitations."  The;  cause  was  submitted 
t<i  a  jury,  who  returned  a  verdict,  and  assessed  a  fina  of  .two 
kundred  dollars ;  and  a  judgment  was  rendered  accordingly. 

It  was  proved  at  the  ttial,  that  the  defendant  sold  to  Henry 
Williams  the  articles  mentioned  in  the  indictment  in  the  ^)ring 
of  1842*— *there  was  no  proof  that  he  had  sold  any  thing  as  a 
pedlai  since  that  time.  To  counteract  the  operation  of  the  stUf- 
tate  of  limitations,  the  Attorney  General  introduced  an  indiet* 
raent*  found  at  the.  fall  term  of  the  Circuit  Court,  holden  ia 
1842,  which  charged  tho  defendant  with  having  sold,  on  the 
6th  day  of  September,  1842,  as  e  p^lar,  to  JoshiUa  A.  Lowe, 
*^  one  hair  comb,  without  having  first  taken  out  a  license, 
agreeably  to  law."  He  then  showed  by  the  minutes  of  the 
same  court,  holden  in  the  spring  of  1846,  that  he  entered  a 
nolle  prosequi  upon  this  indictment,  in  consequence  of  a  ma- 
terial variance  between  the  allegation  and  the  proof  then  ad- 
duced ;  the  defendant  refused  his  assent  to  the  amendment 
of  the  indictment,  and  was  thereupon  recognized  to  answer 
another,  to  be  preferred  against  him. 
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The  defendant  then  prored  that  Jo^na  A.  Lowe  wbs  not 
fffesent  when  he  sold  the  articles  specified  in  the  indictment^ 
in  the  present  case.  Upon  this  proof,  it  was  decided  that  the 
tint  indictment,  nolle  prosequi  thereon,  and  subsequent  pn>- 
ceedings,  prevented  the  statute  of  limitations  from  operating  a 
bar ;  although  the  defendant  prayed  the  court  to  charge  the 
jury,  that  if  he  was  not  recognized  to  answer,  or  indicted  for, 
theoflFence  alledged,  within  twelve  months  after  its  commis- 
sion, the  statute  operated  a  bar.  The  questions  of  law  aris- 
ing upon  the  ruling  of  the  Circuit  Court,  have  been  referred 
as  novel  and  difficult. 

Attorney  General,  for  the  State. 

J.  B.  Clarke,  for  the  defendant,  cited  Clay's  Dig.  439,  ^  li:,- 
§27;  Archb.  Cr.  L.  irO,a. 


COLLIER,  O.  J. — ^The  point  referred  to  this  Court,  pre- 
sents but  a  single  inquiry,  viz :  does  the  entry  of  nolle  prose^ 
qui  upon  the  first  indictment,  and  the  consequent  proceed- 
ings, bring  the  case  within  the  11th  section  of  the  8th  chap^ 
ter  of  the  Penal  Code,  so  as  to  prevent  the  operation  of  the 
act  which  limits  the  prosecution  of  misdemeanors  to  one  year 
after  the  conunission  of  the  offence.  [Clay's  Dig.  444,  §  38.] 
The  provision  of  the  Penal  Code  referred  to,  is  as  follows : 
'*  Whenever,  in  the  progress  of  a  criminal  trial,  it  shall  be 
fbtmd  that  there  is  such  a  material  variance  between  the  al- 
legations of  the  indictment  and  the  proof  adduced,  as  will, 
foT  that  cause,  authorize  the  acquittal  of  the  accused^  and  he 
shall  not  assent  to  the  amendment  of  the  indictment,  so  as  16 
correspond  with  the  proof,  it  shall  be  lawful  for  the  solicitor 
with  the  leave  of  the  court,  to  enter  a  nolle  prosequi,  at  any 
time  before  the  jury  shall  retire,  and  prefer  another  indict*- 
ment  at  the  same,  or  any  subsequent  term  of  the  court,  and 
the  period  of  time  elapsing  between  the  preferring  of  the  first 
indictment  and  the  second,  or  other  subsequent  indictment, 
shall  be  deducted  from  any  term  limited  for  the  prosecution 
of  the  offence,  for  which  the  accused  is  indicted."  [Clay's 
Dig.  439,  §11.] 

The  offences  charged  in  the  first  and  last  indictment  are 
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unquestionably  of  the  same  description,  yet  they  are  entire- 
ly dissimilar  in  their  material  allegations.  True,  they  each 
of  them  charge  the  defendant  as  the  offender  againsft  the  law; 
but  there  is  nothing  to  indicate  that  they  were  each  intended 
to  punish  the  same  offence.  The  first  charges  the  selling  of 
one  hair  comb  to  Joshua  A.  Lowe ;  while  the  latter  charges 
the  sale  of  one  bonnet  and  one  pair  of  shoes  to  Henry  WiU 
Hams. 

We  cannot  think  that  the  enactment  under  consideration, 
contemplated  an  amendment  of  every  constituent  of  the  of- 
fence, and  upon  the  refusal  of  the  defendant  to  assent  to  it, 
that  the  State's  counsel  might  enter  a  nolle  prosequi^  and  in- 
dict the  defendant  anew,  without  prejudice  as  it  respects  the 
statute  of  limitations.  In  an  indictment  for  a  horse,  hog,  d^c. 
it  would  doubtless  be  permissible  to  force  the  defendant  to 
consent  to  an  amendment  as  to  the  color  or  sex  of  the  ani- 
mal, or  else  submit  to  another  indictment  without  prejudice. 
But  the  statute  cannot  be  carried  so  far  as  to  shield  from  the 
operation  of  the  act  of  limitations  a  second  indictment  for 
stealing  a  cow,  where  the  first  charged  the  larceny  of  a  hog, 
or  a  horse.  So  the  vending  by  a  pedlar  of  a  piece  of  cotton 
cloth,  where  the  proof  showed  the  fabric  to  be  h^np  or  flax, 
would  be  such  a  variance  as  the  framers  of  the  statute  had 
in  view. 

Notwithstanding  the  great  liberality  with  which  amend- 
ments are  tolerated  in  civil  proceedings,  we  have  repeatedly 
held,  that  the  plaintiff  shall  not,  in  his. declaration,  be  per- 
mitted to  make  a  radical  departure  from  the  cause  of  action 
indicated  by  his  writ.  Thus  where  the  sole  ground  of  ac- 
tion indorsed,  was  a  note  for  the  payment  of  a  certain  num- 
ber of  horses  to  A,  the  plaintiff  should  not  be  allowed  to  de- 
clare upon  a  note  for  the  payment  of  cows  to  B.  If  this  be 
the  law  in  respect  to  civil  actions,  is  greater  latitude  permis- 
sible in  criminal  proceedings  ?  Upon  principles  oi  analogy, 
we  think  not. 

In  the  case  at  bar,  the  defendant  was  charged  in  the  fiurst 
indictment,  with  selling  a  hair  comb  to  Joshua  A.  Lowe,  and 
in  the  second,  one  bonnet  and  one  pair  of  shoes  to  Henry  Wil- 
liams. The  cases  are  essentially  different,  as  it  respects  the 
jproof  by  which  they  are  to  be  made  out,  though  the  law  may 
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award  to  each  the  same  meaaure  of  punishment.     The  last 
indictment  makes  a  new  case,  is  an  entire  departure  £rom  the 
first,  and  caxmot  claim  the  sanatory  influence  of  the  statute, 
which  the  Circuit  Court  applied. 
The  judgment  is  consequently  reversed. 


THE  STATE  v.  BLACKWELL. 

1.  A  discharge  from  a'  former  indictment,  upon  piqrment  of  costs,  in  conse- 
quence of  the  refusal  of  the  prosecutor  to  prosecute  furtiier,  is  no  bar  to  a 
SQbsequent  indictment. 

2.  When  the  evidence  disclosed  that  thed  efendant  presented  a  gun  wHbm  . 
shooting  distaiice  of^  and  against  the  prosecntcnr,  who  was  then  amed  with 
almife,  and  about  to  attack  the  defendant,  this  is  no  assault,  if  there  was 
no  attempt  to  nse  the  gun,  or  intention  to  use  it,  unless  first  assailed  with 
the  knife. 

3.  When  a  jury  disagree  with  regard  to  the  evidence,  and  return  to  the 
Coaitfor  further  instructions,  it  is  noerror  for  the  Judge  to  remark,  that  it 
was  more  probahle  the  recollection  of  a  majority  of  the  jury  was' correct, 
than  that  of  the  minority,  as  there  was  nothing  to  show  it  was  intended  to 
instroct  the  minority  to  yM.d  their  opinion. 

On  questions  reserved  as  novel  and  difficult  by  the  Judge 
presiding  in  the  Circuit  Court  of  Talladega^ 

Blackwell  vnuB  indicted  at  the  spring  term  of  the  Circuit 
Court  of  Talladega,' for  the.  year  18^,  for  an  assault,  with  in^ 
tent  to  commit  a  murder,  on  one  Morgan ;  and  also,  for  an  or« 
dinary  assault  and  battery.  He  pleaded — 1.  Not  guilty.  2, 
A  former  acquittal ;  and  3.  A  former  discharge.  These  plea& 
are  pleaded  in  short,  by  consent,  and  the  replications  axe  in 
the  same  manner.  A%  the  spring  term,  1845,  he  was  tried  up- 
on the  indictment,  convicted  upon  the  count  for  the ,  assault 
and  batt^y,  and  s^iteneed  to  sixty  days  imprisonment  in  the 
ooioamon  jail,  in  addition  to  the  fine  assessed  pj  the  jury. 
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At  the  trial,  the  defendant  read  in  evidence  the  record  of  a 
cause  entitled  The  State  y.  Blackwell,  and  proved  himaelf  to 
be  the  same  person  therein  named.  From  this  it  appeared^ 
that  an  indictment  was  returned  a  true  bill  at  the  fall  term, 
1841,  against  him,  for  an  assault  and  batterer  upon  one  An- 
thony Morgan,  on  the  10th  day  of  November,  1841.^  The 
judgment  entry  sets  out,  that  the  defendant  came  in  his  own 
proper  person,  and  the  prosecutor  refusing  to  prosecute  fur- 
ther, it  was  considered  by  the  court,  that  the  defendant  be 
discharged  on  the  payment  of  costs.  It  further  appeared, 
that  at  the  spring  term,  1842,  the  same  indictment  on  which  * 
the  said  judgment  of  discharge  was  entered,  was  quashed, 
and  the  defendant  held  in  custody,  to  answer  a  new  indict- 
ment ;  which  new  indictment  is  the  one  upon  which  the  con- 
viction was  had.        ^ 

There  was  evidence  tending  to  prove  that  there  was  a 
quarrel  between  the  defendant  and  Morgan.  After  seme 
words  had  passed,  Morgan  drew  his  knife  and  rushed  at  the 
defendant  with  the  seeming  intention  of  cutting  and  threat- 
ening to  kill  the  defendant ;  whereupon  the  defendant  re- 
treated, and  in  his  retreat  seized  and  presented  a  gun,  th^n 
telling  Morgan  if  he  rushed  upon  him  he  would  kill  him,  but 
the  defendant  did  not  shoot  or  attempt  to  shoot.  Afterwards 
the  defendant  and  Morgan  fought,  the  gun  not  being  used. 
Morgan,  as  a  witness,  swore  that  the  defendant  and  himaelf 
never  had  but  the  one  fight,  as  disclosed  by  the  facts  before 
stated,  and  that  this  occurred  in  the  month  of  Jime,  1841. 

On  thia  evidence,  the  Court  charged, 

1.  That  the  record  of  the  former  indictment  and  discharge, 
«read  in  evidence,' afforded  no  defence  to  the  defendant. 

2.  That  if  the  defendant  presented  his  gun  within  carrying 
distatice  at  Morgan,  in  a  rude  manneir,  although  Morgan  may 
have  been  advancing  towards  hun  with  a  drawn  kni&,  and 
although  the  defendant  did  not  design  or  att^npt  to  shoot,  or 
to  strike  with  it,  yet  the  defendant,  under  suchastalie  of  factsr, 
was  guilty  of  an  assault,  though  not  of  an  assault  with  intent 
to  murder ;  also,  that  if  Morgan  did  rush  on  the  defendant 
with  a  drawn  knife,  the  latter  ought  to  have  retreated  oat  of 
Morgan's  way,  if  with  safety  he  could  have  done  80« 

The  defendant  then  asked  the  following  instrlictioi^)  the 
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proof  being  such  as  to  :«irarrant  the  taking  the  several  posi- 
tions before  the  jury. 

1.  That  if  they  believed  an  indictment  for  an  assault  and 
battery  upon  Morgan,  was  found  at  the  Fall  term,  1841,  and 
then  disposed  of  by  the  discharge  of  the  defendant  therefrom, 
and  after  the  discharge  the  same  indictment  was  quashed  ai 
the  next  term,  for  the  omission  of  the  Solicitor's  name  to 
the  indictment,  it  was  a  discharge  of  the  subsequent  prose*- 
cution,  although  the  defendant  was  then  ordered  to  be  re*- 

'  tained  in  custody  until  a  new  indictment  was  found. 

2.  'That  if  the  jury  should  believe  the  facts  were  as  above 
stated,  the  former  discharge,  if  for  the  same  assault  and  bat** 
tery,  was  adischaige  of  this  indictment. 

3.  That  if  the  facts  Were  as  stated  in  the  first  charge  asked^ 
then  the  discharge  upon  the  first  indictment)  is  it  botnplete 
discharge  to  the  second  count  of  this  indictment,  if  the  jury 
riiould  find  that  there  was  but  one  assault  and  battery. 

4  That  if  the  jury  believed  Morgan  drew  his  knife  and 
rudied  at  the  defendant,  threatening  to  kill  him,  and  the  de^ 
feodant  th^n  presented  his  gun,  saying  he  would  shoot  if 
Morgan  rushed  on  him,  and  the  jury  believed  he  AiA  not  do* 
'sign  to  shoot  unless  rudsed'on  by  Morgan ;  then  he  was  not 
guilty  of  an  assault. 

5.  After  the  jury  had  deliberated  for  twenty-four  hours, 
they  returned  into  Court  for  further  instructions,  stating  that 
they  disagreed,  merely,  as  to  the  evidence.  On  this  subject^ 
the  CSourt  said  to  the  jury,  they  should  counsel  together,  Imd 
try  to  find  a  verdict ;  that  if  there  was  a  disagreement  as  to 
the  evidence,  it  was  more  probable  that  the  recollection,  as 
to  the  facts,  of  a  majority  of  the  jury  was  right,  thah  that  of 
the  minority* 

The  defendant  objected  to  these  severdi  rulings  of  the 
Ck>urt,  and  on  his  motion^  the  pitesiding  Judge  reserved  the 
questioiK  of  law  arising  on  them,  as  novel  and  difficult,  foi^ 
the  revisicHKKf  this  Court 

BowDoir,  for  the  defendant. 

ATtoBii£T^KiTEBAi«,  foT  the  State. 

11  v! 


,82 ALABAMA. 

The  State  ¥.Blaekwel]7 


aOLDTHWAITE,  J. — 1.  It  is  by  no  means  a  clear  pro- 
position, that  a  judgment  may  be  explained,  or  eTen  in  any 
way  modified,  by  evidence  aliunde  ;  but  conceding  the  ut- 
most effect  to  all  the  evidence  touching  the  discharge  of  the 
defendant  npon  the  former  indictment,  vre  think  it  comes  to 
nothing  more  than  is  shewn  by  the  firat  entry,  which  is  that 
he  was  discharged  without  any  trial  or  attempt  at  trial,  for 
the  reason  that  the  prosecutor  refused  to  proceed  further  with 
the  prosecution.  This  is,  in  legal  effect,  the  same  thing  as  a 
discontinuance,  or  a  nolle  prosequi  ;  which,  so  far  as  we  ars 
advised,  has  no  where  been  considered  as  entitling  the  pri- 
soner to  his  discharge.  There  can  be  no  pretence  that  any 
discharge  operates  as  a  bar  to  a  future  prosecution,  when  a  ju^ 
ry  is  not  sworn  and  charged  with  the  prisoner.  [The  State 
V.  Ned,  7  Porter.  187.]  There  is,  therefore,  no  error  in  the 
first  charge  given  by  the  Court. 

2.  But  in  giving  the  second  charge,  we  think  the  Circuit 
Court  misapprehended  the  law  with  reference  to  assaults. 
An  assault  is  defined  by  Blackstone,  to  be  an  attempt  or  offer 
to  beat  another  without  beating  him  :  [3  Com.  120.]  and  it 
seems  entirely  clear,  that  when  there  is  no  attempt  to  inflict 
personal  violence  on  another,  there  can  be  no  assault.  It  is 
laid  down  that  an  act,  which  prima  facie,  would  indicate  an 
assault,  may  be  explained  by  words  spoken  at  the  time,  as 
when  one,  during  assize  time,  in  a  threatening  posture  half 
drew  his  sword  from  its  scabbard,  and  said,  if  it  were  not 
that  it  is  assize  time  I  would  nin  you  through  the  body« 
This  was  held  to  be  no  assault — ^the  words  explaining  that 
the  party  did  not  mean  immediate  injury.  [Vin.  Ab.,  Tres- 
pass, a,  2.]  So,  here ;  although  the  gun  was  held  in  a  threat* 
ening  position,  yet  if  there  was  neither  the  attempt  to  use  or 
the  intention  to  do  so,  unless  assaulted  by  his  adversary,  the 
defendant  can  in  no  manner  be  said  to  be  guilty  of  an  assault 
It  appears  that  a  fight  afterwards  ensued,  but  we  are  not  in- 
formed which  was  the  assailant,  nor  can  we  tuidertake  to  de- 
termine that  the  charge  we  have  just  ascertained  is  erro- 
neous, may  not  have  produced  the  conviction.  As  to  the 
other  portion  of  the  charge  in  this  connexion,  it  is  unnecessary 
to  be  examined,  because  so  far  as  the  case  goes,  it  is  not  shown 
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diftt  any  assault  was  then  caaamittcdy  and  thsMfave  we  m^ 
BOt  deteimine  what  citcumstaaoes  will  justify  one. 

3.  The  conclusion  to  which  we  have  already  come  dispo^ 
Ks  of  Che  &aure  ease,  as  preseated,  except  the  lemark  of  the 
Judge  to  the  jury,  when  it  returned  for  further  inatnietions. 
What  was  then  sddd  seems  to  be  nothing  more  than  the  ex- 
piesaum  of  a  truism.  If  intended  to  inAueaoe  the  jury,  and 
adrise  the  minority  that  it  was  proper  to  yield  their  convic- 
tions  of  what  the  evidence  was,  to  the  impressions  of  the  ma«« 
jority,  it  was  erroneous  ;  but  there  is  nothing  stated  fi^Mn 
which  that  intentibn  can  be  inferred,  nor  was  soch  the  ne* 
ceflsary  effect  of  what  was  said. 

For  the  error  we  h&ve  ascertained,  the  judgment  isrerers* 
ed,  and  the  cause  remandod.  The  defendant  to  remain  in 
custody  until  discharged  by  due  course  of  Iiaw. 

O;^  Decided  at  Jnne  Term,  1845,  and  omitted  by  mislate 


GOVERNOR,  FSE,  &c.  v.  POWELL,  et  al. 

1.  It  n  the  duty  of  the  sheriff,  in  good  &ith,  to  levy  i>n  a  safficieney  of  tiie 
property  of  the  defendant,  if  to  be  had,  as  will  in  all  reasonable  probabili- 
ty, yield  at  public  sale,  the  necessary  amoont  of  money. 

3.  ThetBfttobe  applied,  in scaniring  the  oendoct  of  the  shenff;  when  he 
liaa  made  an  insufficient  levy  on  land)  is  not  the  estimated  cash  value  of' 
soch  lands  in  the  neigU>achood,,  hat  the  ^rice  at  which  such  lands  usualljr 
sold  for  at  sheriff's  sale. 

3.  When  the  sheriff  makes  a  levy  on  land,  which  he  afterwards  ascertain^ 
to  be  incumbered  by  a  mortga^,  it  is  his  duty  to  make  a  further  levy,  un- 
lesi  it  is  reasonable  to  expect,  that  the  land  so  incumbered,  will  bring  a 
sum  loffieieDt  io  satisfy  lihe  execution  in  his  hands. 

4  Wfcsdier  it  k  the  dol^  of  the  sheriff  to  examiiie  the  reoeid  Ibr  isoun* . 


Writ  of  ErMT  to  tlie  Circuit  Court  of  Oeosfu 
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Debt,  on  sheriff  ^s  official  bond,  for  the  fiulure  of  the  sheriff 
i(y  make  the  money  on  an  execution  of  the  beneficial  plain^ 
tiff. 

The  parties  went  to  trial  upon  the  general  issue. 

From  a  bill  of  exceptions  found  in  the  record,  it  appears, 
that  on  the  6th  October,  1841,  a  Jieri  facias  issued  from  the 
Circuit  Court  of  Coosa  county,  in  favor  of  Henry  Lee  against 
Stark  Hobdy,  for  $141,  besides  costs — 'Which  came  to  the 
sheriff's  hands,  and  was  levied  on  the  15th  October,  on  cer* 
tain  lands,  and  returned  that  the  land  was  sold  on  the  first 
Monday  of  March,  1842,  and  proceeds  applied  to  older ^.ya'9. 
Also,  a  levy  on  four  slaves,  on  the  8th  of  March  following, 
and  bond  taken.  * 

The  plaintiff  further  proved  that  Hobdy  had  in  his  pos- 
session, from  the  receipt  of  the  execution  by  the  sheriff,  to 
the  time  of  its  return,  slaves  and  other  personal  property  to 
the  amount  of  $2,500. 

The  defendant  proved  the  cash  value  of  the  land  levied  on 
at  the  time  of  the  levy,  and  sale,  to  be  $2,640,  but  did  not 
bring,  at  the  sale,  but '  from  three  to  four  hundred  dollars. 
The  plaintiff  proposed  to  ask  the  witness,  the  cash  value  of 
such  land,  at  public  sale ;  the  court  refused  to  permit  the 
question  to  be  put  in  this  form,  and  the  plaintiff  excepted. 

Defendants  also  proved  that  the  day  of  sale  was  rainy,  the 
creeks  high,  and  not  mwe  than  ten  or  twelve  persons  pre- 
sent, and  not  as  many  as  usually  attend  such  sales,  but  the 
sale  was  fairly  conducted.  The  proceeds  of  the  sale  being 
exhausted  by  elder  executions,  a  new  levy  was  ma4e  on  ne- 
groes, to  the  value  of  $700. 

The  plaintiff  introduced,  and  offered  to  lead  in  evidence, 
a  deed  of  mortgage  upon  the  lands  levied  on,  executed  by 
Hobdy,  the  2d  February,  1838,  to  secure  the  payment  of  up- 
wards of  $1400,  which  was  recorded  in  the  clerk's  office  of 
Coosa  county,  upon  the  following  probate  : 
.  "  I,  W,  D.  Simpson,  Notary  Pi^bUc,  do  hereby  certify,  that 
on  the  3d  February,  1838,  Stark  Hobdy  personally  appear- 
.  ed  before  foe,  and  acknowledged  the  within  instrument  ta 
be  his  free  ax^  and  deed,  given  and  granted  for  the  purposes 
therein  specified.  Given  under  my  hand  and  seal  this  3d 
day  of  February,  1838.  W.  D.  SiMPsciN,  [seal. 


JANUARY  TERM,  1846.  8& 

Qoveroor,  oae,  fee.  y>  PoweM,  et  aL 

The  defendant  objected  to  the  reading  of  the  mortga^e^ 
because  the  probate  was  insuffieient  to  authorize  its  registrar 
tion,  and  because^  if  propeily  recorded,  it  was  not  notice  to 
the  sheriff;  and  the  court  sustained  the  objection.  The 
plaintiff  then  offered  to  prove,  that  the  sheriff  had  actual  no- 
tice of  the  mortgage,  which,  on  motion  of  the  defendant,  the 
court  excluded,  and  the  plaintiff  excepted. 

The  plaintiff  then  read  to  the  jury  six  executions,  against 
Hobdy,  for  $783  47,  besides  costs,  all  of  which  were  in  the 
sheriff 's  hands  at  the  same  time  with  his,  the  five  first  be* 
ing  older  than  his,  and  the  last  of  the  same  date — ^the  pro* 
eeeds  of  the  sale  of  the  land  being  appropriated  to  the  satis* 
faction  of  those  prior  in  date  to  that  of  the  plaintiff.  It  was 
farther  in  proof,  thai  on  the  12th  January,  1842,  an  execu- 
ticm  against  Hobdy,  firom  the  Circuit  Court  of  Montgomery^ 
for  $1,078,  came  to  the  sheriff's  hands,  which  was  levied  on 
one  of  the  slaves  previously  levied  on,  named  Mingo.  A 
witness  proved  the  value  of  the  slaves  so  levied  on  to  be  $750, 
and  that  they  all  belonged  to  him  except  Mingo,  valued  at 
f  100.  That  he  had  hired  them  to  Hobdy,  who  was  his 
scm-in-law,  and  were  levied  on  whilst  in  his  possession.* 
That  he  joined  Hobdy  in  a  forthcoming  bond  for  their  de- 
livery on  the  day  of  sale,  the  first  Monday  in  April,  1842. 
That  on  the  day  of  sale,  the  sheriff  having  died,  no  one  was 
present  to  receive  them,  and  they  were  returned  to  the  de*^ 
fendant,  Hobdy,  who  shortly  after  left  the  State,  carrying 
them  with  him,  and  leaving  no  property  to  satisfy  the  exe^ 
cution.  The  slaves  had  been  in  Hobdy's  possession  two 
years  previous  to  the  levy,  and  the  claim  of  the  witness  to 
the  slaves  was  not  disclosed  by  him  to  the  sheriff.  It.  was 
also  proved,  that  the  sheriff  had  paid  the  attorney  of  the 
plaintiff  $25  on  account  of  the  execution,  and  promised  to 
pay  the  residue  at  court. 

The  plaintiff's  counsel  moved  the  court  to  charge  the  jvh 
ry,  that  if  they  believed  from  the  evidence,  tbftt  the  defend- 
ant in  execution  had  personij  property  in  his  possession,  pf 
value  to  the  amount  of  $2500^  during  the  time  said^.  fa. 
was  in  the  hands  of  the  shepriff,  which  might  have  been  levi- 
ed with  ordinary  diligence,  and  that  it  was  carried  off  by 
the  defendant  in  execution,  out  of  the  State,  a  few  days  af^ 
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ter  the  return  term  of  said  Ji*fa,,  and  that  the  lands  shown 
in  the  levy  of  the  plaintiff's  Ji./a.  were  QiOt  sold  until  the 
first  Monday  in  March,  1842,  and  brought  only  the  sum  of 
three  or  four  hundred  doUars^-^nd  if  the  jury  should  fur* 
ther  believe,  that  in  consequence  of  the  defendant  in  execu- 
tion running  off  his  prop^ty,  the  f^ntiff  has  been  prevent- 
ed from  making  his  money,  then  the  plainti£f  is  entitled  to 
recover  the  amount  of  his  execution.  The  court  refused  to 
give  this  charge,  in  the  terms  asked,  end  oharged,  that  to 
make  the  sheriff  liable,  on  account  of  the  failure  of  the  land 
to  bring  its  estimated  cash  value,  it  must  appear  that  the 
plaintiff  was  damaged  by  that  failure,  but  if  the  sheriff  im- 
mediately after  the  sale  of  the  land,  levied  on  personal  pro? 
perty  in  possession  of  defendant,  to  an  amount  sufficient  lo 
satisfy  plaintiff's  execution,  although  it  might  turn  out  after- 
wards, that  said  property  did  not  belong  to  defendant,  in  coDh 
sequence  of  which  the  plaintiff  was  damaged,  the  sheriff 
could  not  be  made  liable. 

The  plaintiff  further  moved  the  court  to  charge,  that  if 
the  lands  were  worth,  at  the  time  of  the  levy  and  sale,  f  3,640 
in  cash  and  only  three  or  four  hundred  dollars  was  bid  f<Nr 
them,  it  was  his  duty  to  return  the  land  unsold,  for  want  of 
bidders,  and  obtain  the  further  order  of  the  court,  and  thai 
he  was  guilty  of  negligence  in  not  doing  so,  which  cha^e 
die  court  refused,  unless  fraud  in  the  sale  was  pfoved.  To 
all  which  the  plaintiff  excepted,  and  which  he  now  feigns 
as  error. 

MoBSLift,  for  plaintiff  in  error. 
W.  P.  Chilton,  contra. 

ORMOND,  J. — This  case  has  previously  been  before  this 
Court.  The  principal  question  then  presented,  was  whether 
the  sheriff  was  liable  to  the  plaintiff,  if  he  postponed  the 
sale  of  property  to  the  last  sale  day,  before  the  return  term 
of  the  execution,  and  it  should  then  turn  out,  that  the  pro*^ 
perty  levied  on  did  not  sell  for  a  sufficient  sum  to  satisfy  the 
execution.  We  held,  he  was  not  liable,  if  tlmre  was  a  rea- 
sonable expectation  that  the  land  levied  on  would,  at  public 
^e,  bring  a  sum  sufficient  to  satisfy  the  execution^  in  his 
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hands,  and  if  disappointed  in  this,  he  should  in  a  reasonabte 
time  after,  levy  on  other  property,  sufficient  for  that  purpose. 

It  cerfoinly  was  not  our  intention,  by  this  decision,  to ' 
overrule  the  case  of  Hallett  v.  Lee,  3  Ala.  Rep.  88,  where  we 
held,  that  a  plea  by  the  sheriff,  that  he  had  levied  a  shott 
time  before  the  return  day,  and  the  delivery  bond  was  re- 
tamed  forfeited,  too  late  for  a  sale  of  the  property  upon  the 
forfeited  bond,  without  any  sufficient  excuse  for  the  delay, 
was  no  answer  to  the  suggestion,  that  the  money  could  have 
been  made  by  due  diligence.  The  decision  heretofore  made 
in  this  cause,  is  founded  upon  the  hypothesis,  that  there  was 
a  well  founded  expectation,  that  the  money  necessary  to  sat- 
isfy the  plaintiff 's  execution,  and  all  having  a  prior  right, 
would  be  realized  by  a  sale  of  the  land  levied  on. 

The  facts  of  the  case,  as  now  presented,  are  very  differem 
from  the  former.  It  is  beyond  doubt  the  duty  of  the  dieriff, 
to  make  the  money  on  all  the  executions  in  his  hands,  by  the 
return  day  if  practicable ;  and  as  far  as  possible  to  insure  this 
result,  he  should  levy  on  such  an  amount  of  property  as  would 
be  sufficient  to  meet  the  exigency  of  the  writs  in  his  band0, 
according  to  the  usuld  and  customary  prices  obtained  at  such 
sales. 

In  this  case  it  appears,  the  levy  was  made  on  land  encum* 
bered  by  a  mortgage,  and  the  plaintiff  attempted  to  affect  th^ 
sheriff  with  notice  of  it,  by  showing  that  it  was  recordedli 
The  court  ruled  that  the  probate  was  insufficient  to  author*- 
ize  its  registration,  and  also,  that  actual  notice  of  the  exts^' 
tence  of  the  mortgage  was  insufficient.  In  both  respects  the 
court  erred. 

It  is  .very  obvious,  thai  as  the  sheriff  is  answerable  for  aU 
insufficient  levy,  when  he  coiddhave  made  a  levy  on  property 
sufficient  to  satisfy  the  execution,  he  must,  as  already  stated, 
make  an  estimate  of  the  amount  the  property  he  levies  on 
will  probably  bring  at  public  sale,  and  as  land  or  other  pro^ 
perty,  subject  to  an  incumbrance,  must  be  depreciated  in  vv* 
lae,  by  the  amount  for  which  it  is  incumbered,  the  incum> 
brance  must  necessarily  be  deducted  from  the  estimated  vb^ 
lue  of  the  land,  and  without  now  deciding,  whether  theshe^ 
riff  was  bound  to  examine  the  record,  or  affected  by  the  com 
straetive  notice  from  registration,  it  is  clear  he  is  bouhd  by 
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actual  notice  of  its  existence.  After  the  receipt  of  this  no^ 
tice,  it  was  his  duty  to  make  a  further  levy,  unless- it  was 
reasonable  to  expect,  that  the  land  so  incumbered^  would,  at 
sheriff's  sale,  bring  a  sum  sufficient  to  satisfy  the  plaintiff's 
execution,  and  those  having  a  prior  li^n  to  his.  In  this  con- 
nection, if  the  levy  on  the  land,  reduced  in  value  by  the  in- 
cumbrance unsatisfied,  was  insufficient  to  satisfy  the  execu- 
tion of  the  plaintiff,  and  those  prior  to  it,  he  would,  on  the 
authority  of  Hallett  v.  Lee,  previously  cited,  be  guilty  of 
negligence  in  postponing  the  sale  to  so  late  a  period,  that  he 
.could  not  levy  again,  and  sell  before  the  return  day  of  the 
writ. 

The  court  also  erred  in  deciding,  that  the  probate  was  not 
sufficient  to  authorize  the  registry  of  the  mortgage.  The 
probate,  though  informal,  was  sufficient  to  enable  the  mort- 
gagee to  record  it.  See  Bradford  v.  Dawson  tg,  Campbell,  2 
Ala.  Rep.  203,  and  Kissam  &  Co.  v.  Hobson,  8  Ala.  R.  357, 
where  this  question  was  fully  discussed. 

The  court  also  erred  in  the  test  which  it  applied,  to  ascer* 
tain  the  value  of  the  land.  It  has  already  been  stated,  that 
the  sheiriff  must  make  a  comparative  estimate,  of  the  profaar 
ble  amount  the  property  he  levies  on  will  bring,  at  public 
sale.  This  results  necessarily  from  the  fact,  that  he  is  liable 
to  the  defendant  in  execution  for  an  excessive  levy,  and  to 
the  i^aintiff  for  an  insufficient  one.  From  the  nature  of  the 
case,  no  precise  standard  can  be  applied,  to  ascertain  in  ad- 
vance what  any  particular  tract  of  land  will  sell  for.  There 
is  usually  a  value  set  upon  lands  of  the  same  quality  in  each 
neighborhood,  but  we  cannot  close  our  eyes  to  the  fact,  that 
the  estimated  cash  value  of  land  is  much  higher  than  it 
usually  brings  at  a  forced  sale,  arising  from  the  fact,  that  the 
sheriff  must  sell  for  the  best  price  he  can  get,  whilst  at  pri- 
vate sale,  the  vendor  may  wait  until  he  can  find  a  purchaser 
willing  to  give  the  actual  value.  In  order,  therefore,  to  as- 
certain the  bona  fides  of  the  sheriff,  in  making  the  levy,  the 
test  should  have  been,  not  the  actual  talue  of  the  land,  but 
the  price  at  which  such  land  usually  sold  for  at  sheriff's 
sale.  Nor  are  we  to  be  understood  to  say,  that  the  sheriff,  at 
hi^  peril,  must,  ascertain  the  price ,  the  land  will  bring  at 
the  sale ;  circumstances  over  which  he  can  exert  no  contjx)I| 
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may  temporarily  affect  it.  What  is  expected  from  him^  iS| 
that  he  will  in  good  faith  levy  on  so  much  property,  if  to  be 
had,  as  will  in  all  reasonable  probabilit]^,  yield  at  public  sale 
the  necessary  amount  of  money. 

The  remaining  question,  whether  the  sheriff  is  not  liable 
to  the  plaintiff  in  execution,  for  selling  the  land  at  a  grossly 
inadequate  price,  is  one  of  great  moment,  and  which  ait  pre- 
sent we  shall  decline  to  examine,  as  it  is  not  distinctly  shown 
upon  the  record,  what  the  actual  value  of  the  land  was,  as 
encumbered  by  the  mortgage. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Ex  PARTE  RYAN,   XT  AL. 

1.  Where,  in  an  action  npon  a  pronuMory  note,  the  indonement  on  the  wiii 
atata  the  amount  to  be  less  than  it  really  is,  and  a  declaiation  is  filed  con- 
fbnniiig  to  the  indorsenient,  it  is  competent  for  the  Court,  under- the  gene- 
ral powers  conferred  by  statate,  to  permit  an  amended  declaration  to  be 
filed,  describing  the  note  with  accuracy. 

This  is  an  application  for  a  mandamus  to  the  Circuit  Court 
of  Benton. 

It  appears  from  a  transcript  now  produced,  that  John  Kirk- 
patrick,  as  the  assignee  of  John  Kirkpatrick  &  Co.,  commenc- 
ed an  action  against  the  petitioners,  and  indorsed  on  the  writ, 
that  the  suit  was  founSed  on  a  note  made  by  the  petitioners 
on  the  16th  February,  1842,  for  the  payment  of  the  sum  of 
three  thousand  and  twenty  dollars  and  fifty  cents,  to  the  as- 
signees of  the  plaintiff,  three  years  after  date.  On  this  writ 
a  declaration  was  filed  for  the  cause  of  action  indorsed  ,*  at 
the  trial  the  plaintiff  moved  the  Court  to  permit  him  to  file 
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an  amended  declaration,  in  which  the  amount  of  the  note  in 
suit  was  stated  to  be  three  thousand  six  hundred  and  twen- 
ty dollars,  instead  of  Ihe  sum  expressed  upon  the  writ.  The 
petitioners  objected  to  the  motion  ;  but  their  objection  was 
overruled,  and  the  plaintiff  permitted  to  file  his  amended  de- 
claration. The  object  of  the  mandamus  applied  for  is,  to 
strike  the  declaration  from  the  file,  and  disallow  the  amend- 
ment, because  it  discloses  a  cause  of  action  variant  from  the 
indorsement  on  the  writ. 

S.  P.  Rice,  for  the  petitioners,  cited  2  Kinne's  L.  Comp. 
137,  et  post. ;  10  Wend.  Rep.  286  ;  7  Ala.  Rep.  829. 

W.  P.  Chilton,  contra,  cjted  9  Porter's  Rep.  232,  493 ;  6 
Ala.  Rep.  182  ;    1  J.  J.  Marsh.  Rep.  316,  607. 

COLLIER,  C.  J. — ^The  act  of  1807,  after  providing  for 
amendments  where  there  is  anything  in  the  record  by  which 
to  amend,  invests  the  Court  in  which  the  cause  may  be  pend- 
ing, with  authority  "  at  any  time  to  permit  either  of  the  par- 
ties to  amend  any  defect  in  the  process  or  pleadings,  upon 
such  conditions  as  the  said  Courts,  respectively,  shall  in  their 
discretion,  and  by  their  rules  prescribe."     [Clay's  Dig.  321, 
^  60.]     This  provision,  if  it  is  to  be.interpreted,  even  ac- 
cording to  its  letter,  authorizes  amendments  to  be  made  in 
the  writ,  declaration,  or  subsequent  pleadings ;  and  instead 
of  being  restricted  within  narrower  limits,  it  should  rather  be 
*  liberally  expoimded,  as  it  is  a  belieficial  enactment,  and  pro- 
motive of  the  remedy.     It  applies  in  terms  to  "  any  defect 
in  the  process  or  pleading,"  and  submits  it  to  the  discretion 
of  the  Court,  under  such  rules  as  they  may  prescribe,  to  de- 
termine the  conditions  upon  which  the  amendment  may  be 
made.     We  think  it  clear  that  the  yery  general  terms  in 
which  the  authority  is  conferred^  does  not  limit  the  power  to 
allow  amendments,   to  cases  where  there  is  something  by 
which  to  amend,  apparent  upon  the  record. 

Amendments  should  not  be  permitted,  so  as  to  change  the 
form  of  action,  or  to  substitute  a  cause  entirely  variant  from 
that  disclosed  by  the  indorsement  on  the  writ.  Such  was 
the  decision  in  Sexton  v.   Rowe,  7  Ala.  Rep.  829.     In  that 
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catie,  as  well  as  the  previous  one  of  Wharton  y.  Franks,  9 
Porter's  Rep.  232,  this  Court  held  that  a  plea  in  abatement 
was  not  the  proper  remedy  for  the' defendant,  where  there 
was  a  variance  between  the  indorsement  on  the  writ  and  de- 
claration. "  If,  however,  the  plaintiff  should  declare  for  a 
cause  of  action  entirely  different  from  that  indorsed  on  the 
writ,  the  Court  would,  on  motion,  refuse  to  permit  the  decla* 
ration  to  be  filed.  But  where  the  defendant  has  been  appris- 
ed by  the  indorsement  on  the  writ,  of  the  true  character  of  the 
suit,  he  cannot  be  permitted  captiously  to  avail  himself  of  a 
mistake,  which  has  not  misled  him,  and  thereby  pervert  the 
statute  to  a  purpose  never  contemplated  by  the  Legislature  in 
the  passage  of  the  act."  By  "  a  cause  of  action  entirely  dif- 
ferent," was  ndt  meant,  a  difference  in  the  amount,  or  date  of 
a  note,  or  the  addition  in  the  declaration  of  counts  not  speci- 
fically indicated  by  the  writ,  though  of  a  kindred  character 
with' the  cause  indorsed.  It  means,  what  has  been  already 
intimated,  a  total  departure^  a  radical  variance.  The  amend- 
ment permitted  in  the  case  at  bar,  is  not  of  this  character — ^its 
allowance  was  not  only  within  the  competency  of  the  Court, 
but  in  the  absence  of  every  thing  extraneous,  to  show  that  in- 
jury would  result  from  it,  we  should  think  it  was  altogether 
proper. 

It  results  from  what  has  been  said,  that  there  was  no  error 
in  the  proceeding  of  the  Circuit  Court,  and  a  mandamtts  is 
consequently  denied. 


MYATT,  ET  AL.  v.  LOCKHART  &  MASSEY. 

1.  Under  the  attachment  laws,  when  the  answer  of  the  g^amishee  is  contro- 
verted by  the  oath  of  the  plaintiff,  the  cause  is  at  issue  with  the  garnishee, 
and  Ihe  proof,  to  charge  him,  is  entirely  independent  of  the  answer,  and 
whan  that  is  introduced  by  the  plaintiff  it  is  goyemed  by  the  same  nilea 
as  aay  otber  admiwion  by  the  garnishee. 
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3.  The  plaintifrcaiiiiot select  a  part  of  the  answer  on  which  to  take  iaaat: 
the  only  proper  issue  is  one  of  indebtedness,  vd  noru 

3w  Proof  that  the  garnishees,  as  attorneys,  had  received  money  recovered  in 
the  name  of  the  defendant  in  attachment,  for  the  use  of  another,  who  it 
was  proved,  disclaimed  any  interest,  is  sufficient  to  charge  them,  and  it  af- 
terwards rests  with  them  to  show  that  the  money  collected  was  legally  or 
equitably  belonging  to  some  other  person. 

4.  When  the  answer  of  a  garnishee  is  controverted,  and  i&owb^  amongst  (v 
ther  matters,  that  the  interest  in  the  money  gamisheed  is  in  anodier,  this 
fiict,  unless  shown  at  the  trial,  does  not  affect  the  suit,  inasmuch  as  the 
plaintiff  elects  to  controvert  the  answer,  instead  of  admitting  it,  and  calling 
in  the  person  thereby  indicated. 

Writ  of  Error  to  the  County  Court  of  Perry. 

• 

LocKHAKT  &  Massey  wore  summoned  as  garnishees,  in  a 
suit  commenced  by  attachment  by  M.  A.  &  J.  H.  MyatI 
against  Johnson  &  Patton.  At  the  return  of  the  process, 
Lockhart  &  Massey  "appeared  and  answered  on  oath,  that  to 
the  best  of  their  knowledge,  information  and  belief,  they 
were  not  indebted  to  the  defendants  in  attachment ;  that  on 
^  the  23d  day  of  January,  two  notes  were  placed  in  their  hands 

by  William  H.  Deling,  as  his  property,  for  which  they  gave 
their  receipt  to  him  ;  one  of  these  notes  was  payable  to  John- 
N  son  &  Patton,  for  the  sum  of  seventy-eight  dollars,  with  in* 

terest  from  the  1st  January,  1843,  made  by  Gaston  Hill,  on 
the  12th  of  the  same  month  and  year,  due  one  day  after  date; 
the  other,  payable  also  to  Johnson  &  Patton,  for  fifty-six  dol- 
lars, with  interest  from  the  1st  January,  1843,  made  by  T. 
H.  Hill,  on  the  10th  January,  1843,  due  one  day  after  date. 
On  the  8th  day  of  December,  1843,  Bearing  assigned  Lock- 
hart  &  Massey's  receipt  to  G.  P.  Massey,  for  value  received. 
Suits  on  these  notes  were  brought  in  the  name  of  Johnson  & 
Patton,  to  the  use  of  John  Lockhart,  on  the  31st  January, 
1843.  These  suits  were  prosecuted  to  judgment,  the  money 
collected  in  both  cases,  arid  the  remainder  left,  after  the  de- 
duction of  fees  for  the  management  of  the  suits  and  other  pro- 
fessional services,  was  paid  to  George  P.  Massey  &  Co.  The 
money  on  Hill's  note  was  collected  and  paid  to  George  P. 
Massey  previous  to  the  service  of  garnishment. 

The  plaintiffs  filed  an  affidavit,  in  which  one  of  the  firm 
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made  oath,  that  the  answer  of  the  garnishees  was  incorrect, 
and  that  he  had  reason  to  believe,  and  did  believe,  that  the 
notes  so  received  by  the  garnishees  for  collection,  were,  when 
received,  the  property  of  Johnson  &,  Patton,  and  not  the  pro- 
perty of  the  said  William  Dearing,  and  therefore  they  pray- 
ed an  issue  might  be  made  up,  and  the  said  Dearing  notified 
to  appear.  Upon  this  the  Court  ordered  an  issue  to  be  made 
up,  and  Dearing  to  be  notified.  The  cause  was  then  continn* 
ed  to  the  next  term.  At  the  ensuing  "term,  Dearing,  having 
been  summoned,  did  not  appear,  and  the  plaintiffs  then  ten-' 
dered  an  issue,  averring  that  the  money  collected  on  the  notes 
mentioned  in  the  answer  of  the  garnishee,  was,  when  col- 
lected, and  at  the  service  of  the  garnishment,  and  yet  is,  the 
money  of  Johnson  &  Patton,  and  of  this  they  put  themselves 
on  the  country.  The  garnishees  demurred  to  this  allegation; 
and  their  demurrer  being  overruled,  they  joined  issue  upon  it. 
At  the  trial,  the  plaintiffs  offered  Qaston  Hill  as  a  witness, 
and  proved  by  him  the  execution  and  delivery  by  him  of  the 
note  described  in  that  behalf  in  the  answer  of  the  garnishees. 
They  then  introduced  the  writ  and  declaration  in  the  suit 
against  Hill,  showing  it  to  be  for  the  use  of  John  Lockhart, 
and  proved  the  receipt  of  the  money  from  the  sheriff  by  the 
garnishees,  on  the  22d  December,  1843,  as  attorney  for  the 
plaintiffs.  They  also  proved  Lockhart's  admission  a  few 
days  after  Uie  suit,  that  it  was  not  for  his  benefit,  and  the 
money  due  upon  the  note  was  not  coming  to  him. 

The  defendants  introduced  no  evidence,  but  insisted  that 
the  answer  was  evidence  for  them,  and  might  be  looked  to 
to  sustain  the  issue  on  their  part. 

Upon  this  the  plaintiffs  moved  the  Court  to  instruct  the 
jury, 

1.  That  the  affirmative  allegations  made  by  the  garnishees 
in  their  answer,  after  the  affidavit  of  its  incorrectness  was 
filed,  required  proof  to  sustain  them,  over  and  above  the  mat* 
ters  stated  in  the  answer. 

2.  That  the  matters  shewing  an  assignment  of  the  cUitn 
from  Johnson  d&  Patton  to  Dearing,  and  from  him  to  Massey> 
ought  to  be   proved  by  other  evidence  than  the  answer^ 

These  instructions  were  refused,  and  in  their  stead  the 
Court  charged  the  jury, 
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That  under  the  issue,  the  answer  of  the  garnishees  was 
evidence  both  for  and  against  the  plaintiffs,  and  also  for  and 
against  the  defendants :  That  although  its  correctness  was 
denied  by  the  affidavit  of  the  plaintiffs,  the  burden  of  proof 
was  still  upon  them,  and*  with  respect  to  that  part  of  the  an- 
swer about  the  ownership  of  the  note  by  Bearing,  and  its  as- 
signment to  Massey,  it  was  still  evidence  before  the  jury ;  but 
could  notwithstanding  be  contradicted  by  evidence  from  the 
plaintiffs. 

To  the  refusal  to  charge  as  asked,  and  to  the  charge  given, 
the  plaintiffs  excepted,  and  here  assign  the  same  as  error. 

Davis,  for  the  plaintiff  in  error,  cited  Clay's  Dig.  60,  63  ; 
8  Pick.  72. 

A.  Graham,  (of  Perry,)  contra,  insisted, 

1.  That  the  answer  of  the  garnishee  is  made  evidence,  and 
in  the  absence  of  statutory  authority,  would  be  the  sole  evi- 
dence to  charge  or  discharge  the  party.  [4  Mass.  85,  272 ;  8 
Pick.  67.] . 

2.  The  statute  only  permits  the  plaintiff  to  controvert  the 
answer,  [Clay's  Dig.  60,  §  24,] ;  thus  regarding  it  as  evidence 
until  controverted.  Its  nature,  as  evidence,  is  not  changed 
by  permitting  it  to  be  controverted. 

3.  Conceding  the  Court  to  have  mistaken  th«  law  upon 
this  point,  yet  the  judgment,  discharging  the  garnishees,  is 
proper,  because  nothing  was  shown  of  indebtedness  beyond 
the  demand,  which  the  answer  asserts  was  transferred  to  Mas- 
sey. Massey  is  the  transferee  of  the  debt,  and  as  such  should 
have  been  summoned  to  sustain  his  title,  in  accordance  with 
the  40th  section  of  the  attachment  law.  Lockhart  and  Mas- 
sey were  answerable  to  Massey  only,  after  Dearing  had  trcms- 
ferred  their  receipt.  In  equity,  this  is  as  much  the  assign- 
ment of  the  debt  as  the  delivery  of  the  note. 

GOLDTHWAITE,  J.— 1.  The  25th  section  of  the  at- 
tachment act  directs,  that  ^'the  plaintiff  wishing  to  contro- 
vert the  garnishee's  answer,  may  do  so  by  making  oath  that 
he  believes  the  same  to  be  incorrect,  whereupon  an  issue 
shall  be  formed,  and  tried  as  in  other  cases.  [Dig.  60,  ^  25.] 
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It  is  8a}^x)6ed  by  the  garnishees,  that  this  imposes  on  the 
plaintiff  the  onus  of  disproving  the  facts  asserted  by  the  an- 
swer ;  but  it  seems  clear  to  us  that  such  is  not  the  intention 
of  the  act,  because,  instead  of  being  tried  as  other  cases,  this 
issue  would  often  entirely  depend  on  the  garnishee's  oath. 
The  24th  and  40th  sections  jnresent  examples  of  similar  col- 
lateral issues,  and  the  object  of  the  legislature  seems  to  have 
,  been  to  place  the  plaintiff  in  attachment  precisely  in  the 
same  condition  with  respect  to  the  person  he  is  pursuing  as 
gamishee,  as  the  debtor  himself  would  be  if  he  was  the  plain- 
tiff. The  garnishee  is  permitted  in  the  first  instance,  to  state 
his  case  on  oath,  either  generally  or  specially,  if  he  chooses 
to  do  so,  and  this  is  conclusive  until  the  plaintiff  denies  its 
correctness.  The  defendant  in  the  attachment  is  allowed  the 
same  privilege.  When,  however,  this  oath  is  made  by  either 
party,  an  .issue  is  required  to  be  made  up.  In  Graves  v. 
Cooper,  8  Ala.  Rep.  811,  we  considered  what  should  be  the 
form  of  this  issue,  when  the  controversy  is  at  the  instance  of 
the  defendant.  When  it  is  at  the  instance  of  the  plaintiff, 
the  issue  of  necessity  is  confined  to  a  general  allegation,  that 
the  gamishee  is  indebted  to  the  defendant  in  attachment, 
either  generally  or  in  a  larger  sum  than  sidmitted  by  his  an- 
swer. The  proof  to  charge  the  garnishee  is  entirely  inde- 
pendent of  the  answer,  and  if  that  is  introduced  by  the  plain- 
tiff, it  has  the  effect  only  of  an  admission  of  the  party,  and  is 
governed  by  the  same  rules  as  any  other  admission.  [Cowan 
&HilVs Notes,  9&6,  etse.]  But  it  never  can  be  introduced 
as  evidence  by  the  gamishee,  for  the  same  reason  that  -ex- 
cludes all  admissions  a&  evidence  for  the  party  making  thefai. 
If  the  rale  was  otherwise,  it  would  always  be  impossible  to 
controvert  the  answer  of  the  gamishee,  when  he  assetted  a 
payment  to  the  defendant  in  attachment. 

2.  This  conclusion  shows  that  the  court  was  in  error  in 
the  charge  given,  as  well  as  those  refused,  with  reference  to 
the  issue  as  formed.  But  it  will  be  seen,  the  issue  itself  is 
irregular,  in  selecting  a  part  only  of  the  answer,  as  the  mat- 
ter intended  to  be  controverted.  In  our  opinion,  the  only 
proper  issue,  is  one  of  indebtedness,  vel  non. 

3.  The  evidence  introduced  by  the  plaintiff  is  not  subject 
to  th^  same  exception  as  the  issue  tendered,  because  it  at* 
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tempted  to  show  an  actual  indebtedness  in  the  garnishees, 
entirely  independent  of  their  answer.  It,  in  effect,  establish*^ 
^ed  that  the  money  received  by  them  from  the  sheriff,  wwi 
the  money  of  the  defendants  in  attachment ;  after  which  it 
remained  with  them  to  show,  that  it  equitably,  op  legally, 
was  the  money  of  some  other  person.  If»the  evidence  had 
stopped  short  of  the  admission  by  Lockhart,  that  he  was  not 
entitled  to  the  money,  the  record  showing  the  suit  for  his 
.use,  would  possibly  have  discharged  the  garnishees,  as  the 
effect  of  thus  bringing  the  suit,  is  to  give  the  assent  of  the 
nominal  party,  that  the  money  shall  be  so  appropriated. 
[Brown  v.  Foster,  4  Ala.  Rep.  282.]  >But  he  having  repu- 
diated the  use  by  his  own  declaration,  the  money  was  in 
the  hands  of  the  attorneys,  as  that  of  the  defendants  in  the 
attachment. 

4.  It  is  supposed  the  judgment  ought  not  to  be  disturbed, 
inasmuch  as  the  answer  of  Massey  is  entitled  to  be  consider- 
ed as  the  transferee  of  the  debt,  and  as  such  entitled  to  liti- 
gate with  the  plaintiffs  the  validity  of  the  transfer,  under  the 
40th  section  of  the  attachment  law.  This  would  be  entire- 
ly proper,  if  the  evidence  before  the  jury  had  shown  such  a 
transfer ;  but  it  did  not,  and  the  answer  being  controverted, 
no  such  transfer  as  is  there  alledged  to  Dearing,  and  after^ 
wards  by  him  to  Massey,  can  affect  the  cause  as  now  pre- 
sented. We  have  already  said,  if  such  a  fact  had  been  de- 
•clared,  it  would  have  terminated  the  controversy ;  as,  in  that 
event,  *  Massey  would  be  entitled  to  notice  as  transferee. 
Here  he  is  considered  only  as  the  garnishee,  and  in  the  as- 
pect of  a  partner  with  Lockhart.  The  plaintiffs  have  elect- 
ed to  proceed  against  them  as  partners,  and  it  is  quite  prob- 
able they  could  not  be  permitted  to  have  a  several  judg- 
ment against  both,  or  either.  See  Travis  v.  Tartt,  8  Ala. 
Rep.  674 

Judgment  reversed  and  remanded. 

CC/^  Decided  at  Joae  tenn,  1845,  and  omitted  by  miatake^ 
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<^    .  base  a  slave  of  him,  at  the  price  of  $600,  in  Al«^ 

"^f^    <u^  '  one  hundred  down,  the  slave  remaining  in  the 

^-     *'^  rds  tendered  the  amount  in  Greorgia  bank 

^    "^^    "^  ^  ive,  but  told  P  to  take  the  money  and  ex- 

"^     '^  "^  ^«,  and  if  he  could  not  do  bo,  he  would 

^  sued  the  representative  of  li,  for  the 

.4cct,  an  unconditional  rescission  of  the ' 
v/i  P  afterwards  to  tender  the  Alabama  notes,  and 
,  a  proof  of  his  inability  to  make  the  exchange. 

•  *^for  to  the  Circuit  Court  of  Pickens. 

Assumpsit  by  the  defendant,  against  the  plaintiff  in  error. 
^Vn  the  trial,  the  plaintiff  introduced  an  instrument  in 
Siting,  as  follows : 

"Received  of.Tolman  C.  Pickett,  the  sum  of  one  hundred 
dollars,  in  part  for  a  negro  woman  named  Mary,  which  I 
have  this  day  conditionally  sold,  for  the  sum  of  six  hundred 
dollars^  the  remaining  five  hundred  dollars  to  be  paid  to  me, 
on  or  before  the  20th  of  February  next.  It  is  understood 
and  agreed,  between  Mr.  Pickett  and  myself,  that  said  negro 
woman  Mary,  is  to  remain  in  my  possession,  as  my  pr<fperty, 
until  the  payment  of  the  said  five  hundred  dollars,  in  the  bills 
of  the  Bank  of  Alabama  and  its  branches,  and  upon  the  pay- 
ment of  the  said  five  hundred  dollars,  I  do  hereby  bind  my- 
self, my  heirs,  executors,  &c.  to  deliver  possession  of  said  ne- 
gro, to  the  said  Pickett,  as  his  property.     30  Dec'r,  1840. 

William  Halsett." 
Plaintiff  also  proved,  that  in  the  latter  part  of  the  year, 
1841,  or  about  the  first  of  1842,  he  offered  to  pay  him  the 
five  hundred  dollars  in  Georgia  money,  which  Halsett  de- 
clined to  take,  but  told  plaintiff  to  take  the  money,  and  ex-, 
change  it  for  Alabama  notes,  and  if  he  could  not  so  exchange 
it,  he  would  pay  back  the  hundred  dollars  he  had  received, 
as  he  did  not  wish  any  man's  money  for  nothing.  Halsett 
died  not  long  after  the  interview. 
13 
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The  defendant  asked  the  court  to  instruct  the  jury,  that 
plaintiff  could  not  recover  the  money  back,  by  force  of  the 
original  contract,  without  showing  that  he  had  offered  to 
comply  with  the  condition  on  his  part,  of  paying  the  $500, 
unless  Halsett  was  shown  to  have  refused  to  comply  on  his 
part,  by  making  title  when  plaintiff  made  such  offer,  which 
instruction  the  court  gave.  Further,  that  the  plaintiff  could 
not  recover  by  virtue  of  the  testimony  deposed  to,  taken  in 
connection  with  the  original  transaction,  unless  he  proved, 
that  he  made  efforts  to  exchange  the  Georgia  money  for  Ala- 
bama notes,  and  failed  to  effect  it,  which  the  court  refused,  and 
^instructed  the  jury,  that  the  burthen  of  pf oof,  to  show  a  fail- 
ure of  compliance,  must  come  from  the  other  side.  Ta  which 
the  defendant  excepted,  and  which  is  now  assigned  as  error. 

Bliss  &  Baldwin,  for  plaintiff  in  error. 
W.  CocHBAN,  contra. 

ORMOND,  J. — This  case  lies  within  a  narrow  compass. 

.  'The  deceased  agreed  to  rescind  the  contract,  and  return  the 
one  hundred  dollars  he  had  received  upon  it,  if  the  defend- 

*  ant  in  error  was  unable  to  exchange  his  Georgia,  for  Alabama 
notes.     As  the  condition  to  be  performed,  was  one  in  which 

'  the  deceased  had  no  interest,  it  was,  in  effect,  an  uncondi- 
tional rescission  of  the  contract,  and  his  failure  to  tender  the 
Alabaijia  notes,  and  demand  the  slave,  is  proof  of  his  inabili- 
ty to  make  the  exchange. 

This  will  be  evident,  if  we  reverse  the  cose,  and  suppose 
the  plaintiff  to  be  insisting  on  the  contract  as  subsisting,  and 
after  a  tender,  to  bring  this  suit  for  the  slave.  The  conclu- 
sive answer  to  it  would  be,  that  his  omission  to  tender  the 
Alabama  notes,  within  a  reasonable  time,  was  evidence  that 
he  elected  to  consider  the  contract  at  an  end,  and  as  it  could 
not  be  in  force  as  to  one  of  the  parties,  and  rescinded  as  ta 
the  other,- it  must  of  necessity  be  resoiuded  as  to  both. 
Let  the  judgment  be  affirmed* 
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SMITH  V.  REDUS  AND  WIPE. 

1.  Where  the  lamea  of  the  parties  to  the  suit  are  not  ftilly  stated  upon  the 
margin  of  th0  judgment  entry,  the  defect  is  amendable  by  a  reference  to 
the  papers  in  the  cause,  and  may  be  considered  as  amended,  although 
-the  amendment  is  not  in  point  of  fact  made ;  and  for  the  purpose  of  infonc- 
ing  the  court  that  the  judgment  was  intended  to  apply  to  the  particular 
canse,  extrinsic  evidence  is  admissible. 

2.  The  prochien  and  of  an  infant  plaintiff  in  whose  fkvor  a  judgment  is  ren- 
dered, is  not  authorized  to  receive  the  amount  thereof  and  discharge  the 
defendant 

Writ  of  Error  to  the  Circuit  Court  of  Limestone. 

This  was  a  proceeding  by  scire  faciasy  at  the  suit  of  the 
defendants  in  error,  to  revive  a  judgment  in  a  suit  in  which 
Elizabeth  B.  Wood,  an  infant  under  the  age  of  twenty-one 
years,  by  her  next  friend  Sampson  Wood,  was  plaintiff,  and 
plaintiff  in  error  was  defendant ;  upon  an  allegation  that  the 
same  was  in  full  force,  and  unsatisfied,  and  that  Elizabeth  B. 
had  intermarried  with  Alfred  H.  Redus,  with  whom  she  unit- 
ed in  prosecuting  the  $cire/aciasr. 

The  defendant  pleadedr*-l.  Nul  tiel  record.  2«  That  the 
judgment  sought  to  be  revived  had  been  paid  to  Sampson 
Wood,  the  defendant  therein,  before  the  scire  facias.  Issue 
was  joined  upon  the  first  plea,  and  the  plaintiff  in  the  sci.fa. 
demurred  to  the  second.  The  court  sustained  the  demurrer 
and  rendered  judgment  on  the  plea  of  nul  tiel  record  in  favor 
of  the  plaintiflb. 

A  bill  of  exceptions  was  sealed  by  the  presiding  judge, 
from  which  it  appears  that  the  defendant  objected  that  the 
record  did  not  correspond  with  that  described  in  the  scire  for 
daSf  and  was  insufficient  to  sustain  the  same ;  further,  that 
the  clerk  of  the  Circuit  Court  could  not  be  permitted 
to  testify  ''  that  the  record  and  file"  then  produced,  ^'  is 
the  file  and  record  in  this  cause  remaining  in  his  office." 
The  supposed  discrepancy  between  the  record  produced,  and 
that  described  in  the  scire  facias  is,  that  the  statement  of  the 
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cause,  upon  the  margin  of  the  judgment,  is,  "  E.  B.  Wood  v. 
John  N.  Smith,"  instead  of  giving  it  the  title  stated  above. 

L.  P.  Walker,  for  the  plaintiff  in  error,  made  the  follow- 
ing points :  -  1.  The  plea  of  nul  tiel  record  puts  in  issue  the 
existence  of  the  record,  and  oral  testimony  is  not  admissible 
to  explain  or  contradict  it.  He  cited  1  Ala.  Rep.  442 ;  1 
Chitty's  Plead.  521  ]  3  Ala.  Rep.  626 ;  Greenl.  Ev.  §^  501-2; 
1  Phil  Ev.  317;  3  Id.  C.  &  H.'s  Notes,  661 ;  1  Chit.  Plead. 
304 ;  2  Phil.  Ev.  C.  &  H.'s  Notes,  407 ;  4  Wend.  Rep.  207  ; 
6  Id.  276;  3  Wash.  C  C.  Rep.  422;  3  Id.  31  ;  1  Cranch's 
Rep.  282. 

2.  The  prochien  ami  is  the  plaintiflf  of  record,  the  defend- 
ant is  never  to  look  further  to  inquire  if  any  one  else  is  in- 
terested ;  but  may  pay  him  the  amount  of  the  judgment.  If 
the  law  were  not  so,  the  defendant  might  be  compelled  to 
wait  until  the  infant  plaintiff  attained  majority,  and  be  charg- 
ed with  interest  in  the  meantime,  notwithstanding  his  con- 
tinued readiness  and  anxiety  to  satisfy  the  judgment.  To 
this  point  he  cited  Story  on  Promissory  Notes,  §§  375-8 :  2 
Dane's  Ab.  34;  1  Id.  chap.  3  ;   1  Tidd's  Prac.  114. 

W.  Cooper,  for  the  defendant  in  error,  insisted  that  nei- 
ther of  the  points  made  by  the  other  side  are  tenable.  There 
is  no  variance  between  the  record  and  sci.fa.;  the  judgment 
may  be  referred  to  the  writ  and  declaration,  in  which  the 
cause  is  properly  entitled ;  so  that  the  oral  testimony  was  not 
necessary.  But  the  evidence  of  the  cl^k  merely  identified 
—did  not  explain  or  contradict  the  record,  and  was  clearly 
admissible. 

The  plaintiff  in  error  did  not  designate  any  objection  in 
the  Circuit  Court,  and  cannot  now  insist  upon  a  variance. 
[3  How.  U.  S.  Rep.  616 ;  12  Johns.  Rep.  496 ;  13  Id.  676 ; 
14  Id.  627 ;  17  Id.  469  ;  1  Dick.  Rep.  283 ;  2  Sch.  &  Lef. 
Rep.  689,  712;  2  Cow.  Rep,  30,  60  ;  3  Id.  662.] 

To  shew  that  parol  proof  is  admissible  to  identify  a  record, 

•  and  show  the  conformity  and  application  of  the  different  parts 

of  it,  he  cited  6  T.  Rep.  607-8 ;  3  Wend.  Rep.  27 ;  8  Id.  9 ; 

10  Id.  80 ;  6  Id.  243  ;  12  Id.  606 ;  2  Yerger's  Rep.  467  ;   3 

-Cow.  Rep.  120;  6  Cow,  Rep.  262;  8  Pick.   Rep.   113;   5 
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Mass.  Rep.  337;  7  Id.  359;  7  Johns.  Rep.  22;  12  Id.  310. 
A  payment  to  the  prochien  ami  did  not  satisfy  the  judg-^ 
ment  in  favor  of  the  infant.  The  receipt  of  the  money  did 
not  come  within  the  sphere  of  his  power  or  duty.  [6  Porter's 
Rep.  688 ;  10  Peters  Ab.  379,  n.] 

COLLIER,-  C  J.— By  the  act  of  1807,  it  is  enacted  that 
no  summons,  wrii,  declaration,  return,  process,  judgment,  or 
other  proceedings  shall  be  abated,  arrested,  quashed,  or  reversed, 
for  any  defect,  or  want  of  form,  &c.;  and  it  shall  be  competent 
to  amend  "  imperfections,  defects,  and  want  of  form,  (other 
than  those  which  the  party  demurring  shall  express,  &c.,), 
or  any  mistake  of  the  christian  name,  or  surname  of  either 
party,  sum  of  money,  quantity  of  merchandize,  day,  month,  or 
year,  in  the  declaration  or  pleading,  the  name,  sum  or  quantity, 
or  time,  being  right  in  any  part  of  the  record  or  proceedings." 
[Clay's  Dig.  321,  ^  60  ]  Here  is  an  express  authority  for 
amending  the  names  of  parties  to  a  judgment,  so  as  to  make 
the  judgment  conform  to  the  writ  and  declaration.  Now  to 
inform  the  court  that  a  judgment  which  is  variant  in  this  res- 
pect, from  the  preceding  parts  of  the  record,  we  can  conceive 
of  no  objection  to  showing,  by  extrinsic  proof,  that  it  was  in- 
tended to  apply  to  a  particular  case.  If  such  evidence  was 
not  admissible,  the  statute  would  be  a  dead  letter,  where  the 
names  of  the  parties,  and  the  amoimt  for  which  the  judgment 
was  rendered,  varied  from  the  writ  or  pleadings.  The  judg- 
ment then  being  amendable  upon  the  proof  made,  there  was 
no  necessity  to  make  the  amendment  in  fact — it  must'  ac- 
cording to  the  practice  under  the  statutes  of  jeofail,  be  con- 
sidered as  perfected.  [See  Catlin,  Peeples  &  Co.  v.  Gilder's 
Ex'r.  3  Ala.  Rep.  536 ;  Patterson  &  Hinson  v.  Burnett's 
Adm'r,  6  Ala.  Rep.  844.]  This  view  being  decisive  of  the 
first  point  made  for  the  plaintiS  in  error,  we  need  not  consider 
to  what  extent  records  are  conclusive  in  themselves,  or  whe- 
ther, and  under  what  circumstances  parol  proof  may  be  rcr 
ceived  to  explain,  contradict  or  identify  them. 

In  Isaacs,  by  her  next  friend,  v.  Boyd,.et  al.  5  Ala.  Rep. 
388,  it  is  said,  that  a  prochien  ami,  '^  is  not  authorized  to  re- 
ceive the  amount  which  may  be  recovered  by  the  infant,  but 
the  same  should  be  paid  over  to  a  lawful  guardian,  alone,  as 
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it  might  otherwise  be  squandered,  and  the  infant  receive  no 
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].  In  an  infomuition  for  bastardy,  the  recital  in  the  caption  that  the  relator  is 
a  single  woman,  is  sufficient 

%  The  marriage  of  the  relator  after  the  information,  will  not  abate  the  pro- 
ceedings in  a  prosecution  for  bastardy ;  nor  will  a  marriage  in  fact  be  in- 
ferred when  the  relator  is  afterwaids  called  by  another  name,  as  late  of  the 
name  set  out  in  the  information. 

j3.  When  the  imputed  father  pleads  not  guilty  of  being  the  Iktherof  the  bas- 
tund  child,  and  the  verdict  is,  that  he  is  the  real  father  of  the  said  child,  the 
plea  and  verdict  will  be  referred  to  the  coiK4>lainty  and  an  inegular  issue 
oBered  by  the  Court  will  be  disregarded,  although  the  defendants  demur- 
rer was  overruled. 

4.  A  judgment  in  a  bastardy  suit,  by  which  the  defendant  is  condemned  to 
pay  the  sum  of  fifty  dollars  a  year  for  ten  years,  toward  the  maintainance 
and  education  of  the  bastard  child,  and  that  he  enter  into  bond  and  secu- 
rity for  the  due  and 'faithful  payment  of  the  said  sums  of  money,  as  by  sta- 
tute required,  is' regular. 


I 


benefit."     See  also  10  Petersd.  Ab.  679.     No  inconvenience  I 

or  injury  can  result  to  the  defendant  in  the  judgment,  from 
the  limited  powers  of  the  next  friend,  although  the  infant 
may  have  no  regular  guardian.  It  may  be  considered  tus  un- 
doubted law  in  this  State,  that  the  clerk  of  a  court  is  author- 
ized by  statute,  to  receive  of  a  defendant,  against  whom  a 
judgment  is  rendered  in  his  court,  the  amount  of  the  same ; 
and  this  as  well  before  as  after  an  execution  has  issued.  [5 
Ala.  Rep.  678.]  The  defendant  then,  need  not  be  troubled 
to  retain  the  money,  or  charged  with  interest,  because  the 
plaintiff  is  not  competent  to  receive  it ;  for  immediately  up*- 
on  the  rendition  of  a  judgment,  he  may  pay  the  amount  to 
the  clerk. 

There  is  no  error  in  the  record ;  the  judgment  is  conse- 
quently affirmed. 
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Information  for  bastardy  against  Austin,  at  the  relation  of 
Mary  Ann  Brooks. 

The  caption  states  the  'examination  before  a  justice  of  the 
peace  of  Lawrence  county,  to  be  of  Mary  Ann  Brooks,  sin- 
gle woman,  taken  upon  oath,  the  3d  of  September,  184L 
She  declared  that  on  the  8th  of  August,  then  last  past,  she 
was  delivered  of  a  female  bastard  child,  and  that  William 
Austin  of  the  said  county  did  get  her  with  child  of"  the  said 
bastard  child. 

On  this  a  warrant  was  issued  against  Austin,  and  after  his 
arrest,  and  the  examination  of  the  complainant,  he  was  re- 
quired to  enter  into  bond  for  his  appearance  at  the  next  term 
of  the  County  Court. 

In  the  County  Court,  the  suit  is  stated  as  between  the  Go- 
yemor  and  Austin,  and  the  parties  having  appeared,  the  Court 
directed  an  issue  to  be  tendered  to  the  defendant  in  these 
words  : 

^  The  Court,  in  this  case,  propounded  to  the  jury  to  in* 
quire  whether  the  said  William  Austin,  senior,  the  reputed 
father  of  a  certain  child,  a  daughter  of  Mary  Ann  Dixon,  late 
Mary  Ann  Brooks,  is  the  real  father  of  said  child  or  not." 

To  this  issue,  thus  tendered,  the  defendant  demurred.  The 
Court  overruled  the  demurrer,  and  required  him  to  plead 
over.  This  he  did,  by  asserting  that  he  was  not  guilty  of 
being  the  father  of  the  bastard  child  in  this  cause  named. 
The  jury  returned  a  verdict,  "  that  they  find  the  defendant 
to  be  the  real  father  of  said  child."  Whereupon  judgment 
was  rendered  that  the  said  defendant  be  condemned  to  pay 
the  sum  of  fifty  dollars  a  year  for  ten  years,  towards  the  main* 
tainance  and  education  of  said  bastard  child  of  the  said  Mary 
Ann  Dixon,  late  Mary  Ann  Brooks  ;  and  that  the  said  defen- 
dant enter  into  bond  and  security  for  the  due  and  faithful 
payment  of  the  said  sums  of  money  yearly,  as  by  the  statute 
is  required ;  and  that  he  pay  the  costs,  &c. 

To  revise  these  proeeedings  he  sues  out  a  writ  of  enror,  in 
which  Richard  C.  Piekett,  the  Judge  of  the  County  Court  i» 
made  the  party  de£»idaiit,  and  here  assigns  as  enror^ 
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1.  That  the  Court  erred  in  overruling  his  demurrer  to  the 
issue  tendered. 

2.  That  the  verdict  is  not  responsive  to  the  issue. 

3.  That  the  judgment  is  variant  from  that  authorised  by 
statute. 

L.  P.  Walker,  for  the  plaintiff  in  error,  insisted  that  it  no 
where  appeared  that  Mary  Ann  Dixon  and  Mary  Ann  Brooks 
are  the  same  person,  so  that  the  defendant  may  have  been 
the  father  to  a  child  of  the  former  without  being  guilty  of  the 
act  complained  of.  The  verdict  is  not  responsive,  because 
the  sex  of  the  child  cannot  be  ascertained  from  it.  And  the 
judgment  is  for  the  money  finally,  as  well  as  to  require  the 
defendant  to  give  bond. 

T.  M.  Pjeters,  with  whom  was  Ligok,  contra,  argued — 
that  the  complaint  and  issue  was  sufficient.  There  is  no  ne- 
cessity to  allege  the  name  of  the  child,  as  its  sex  affords  a 
more  definite  mode  of  description.  [Commonwealth  v.  Per- 
land,  Brown  P.  R.  59.]  If  the  supposed  coverture  of  the 
mother  is  the  matter  objected  to  by  the  demurrer,  tjiis  is 
of  no  avail,  for  the  inference  from  the  record  is,  that  the 
complaint  was  made  by  her  when  a  single  woman.  The 
subsequent  coverture  does  not  avoid  the  proceedings,  and  if 
any  advant£^e  could  be  claimed  from  it,  it  should  have  been 
disclosed  by  plea  in  abatement.  [Sword  v.  Nestor,  3  Dana, 
463 ;  Saffery  v,  Austin,  8  Venn.  70  ;  Poulk  v.  Slocum,  3 
Blackf.  424 ;  Wilbar  v.  Crane,  13  Pick.  284.]  The  issue 
conforms  substantially  to  the  statute.  [1  Kent's  Com.  462  ; 
Dwarris  on  Stat.  710,  717.]  The  verdict  is  responsive  to 
the  issue^  and  every  fact  asserted  and  denied,  is  concluded  by 
it.  [Toulmin  v.  Lessesne,  2  Ala.  Rep.  369  ;  McRae  v.  CoJ- 
clough,  ib.  743.]  The  form  of  the  judgment  is  the  same  in 
effect  as  that  fti  Trawick  v.  Davis.     [4  Ala.  Rep.  328.] 

GOLDTHWAITE,  J.— 1.  In  Trawick  v.  Davis,  we  held 
that  proceedings  of  this  nature  ought  not  to  be  scanned  with 
great  strictness,  and  though  in  this  case  they  are  somewhat 
informal,  yet  we  think  there  is  no  sufficient  errmr  to  reverse 
the  judgment.     If  the  concession  is  made  that,  under  the  sta- 
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tate,  the  compfeunt  can  only  be  made  by  a  single  woman,  it? 
sufficiently  appears  that  the  relator  here  was  such  ^t  the  time* 
of  its  exhibition. 

2.  There  is  only  one  aspect  in  which  the  marriage'bf  the- 
lelator  could  be  material,  as  we  are  clear  that  the  proceedings' 
ODght  to  go  on  against  the  defendant,-  notwitbstiinding  said 
Buunriage  ;  and  that  is  with  respect  to  the  costs  of  the  snit,. 
when  the  imputed  father  is  discharged  by  the  jod^gfnent  of 
the  Court.  We  cahnot  here^arrive  at  the  conclusion  thdt  the 
lelator  was  a  married  woman  wh^i  the  trial  took  place,  and!. 
Gonsequently  the  defendant  can  hare  no  advsuitage  of  th^ 
supposed  marriage^  even  if  one  existed  in  point  of  fact.  As* 
the  £Bbct  of  mandage  does  not  appear,  it  is  ijimftecessafy  to  de-' 
tennine  ia  what  manner  adratttage  should  be  taken  of  such  a' 
matter,  or  whether  it  would  in  any  way  affect  the  prosecu- 
tion. 

3.  The  third  section  of  the  title  bastfeirdy,  [Clay's  Digee*y 
134,]  directs  that  the  Court  shall  cause  an  issue  to  be  made' 
up  "whether  the  reputed  father  is  the  real  fether  of  the 
chiidor  not."  The  issue  tendered  by  the  Court  directed- 
the  jury  to  inquire  whether  the.  defendant^  the  reputed  fcfthei* 
of  a  certain  child,  a  daiigbter  of  Mary-  Ami  Bixori,  late  Mary 
Ann  &ooks,  is  the  real  father  of  said  child  or  hoi.  If  the 
proceeding  had  been  in  the  absence  of  the  defendant,  it  might 
be  that  the  response  of  the  jury  would  not  determine  th^^t 
that  the  defendant  was  the  real  father  of  the  bastard  child, 
as  alleged  in  the  mfoisnation  ^*  but  the  proper  mode  of  object- 
ing to  the  uncertainty  of  the  issue  tendered,  would  have  been 
to  have  excepted  to  it,  as  it  .was  the  act  of  the  Court  and  not 
the  pleading  of  the  relator.  When,  however,  he  pleaded  to 
the  chaise,  the  proper  issue  was  made  up  and  submitted  to 
the  jury,  as  by  his  plea  he  asserted  he  was  not  guilty  of  being 
the  father  of  the  bastard  child  in  this  cause  named.  The 
verdict  is  directly  responsive  to  this  issue,  as  it  finds  that  the 
defendant  is  the  real.fathor  oisaid  cfiild.  ,  Jx  would  be  entire- 
ly too  forced  a  construction  of^this  verdict  to  infer  from  it  that 
the  trial  was .  had  with  reg^d  to  a  child  othpr.-qr.diflG^flWt 
[rom  that  alleged  in  tITe  complaint.     . 

4  The  judgment  seeme  to  be  instrictcohfomiity  with' the 
statute,  for  that#nct»  «?  if  tlie  isstt^'befotitid'fe^ttitist'the'de- 
13 
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f  endant,  then  he  shall  be  condemned  by  the  judgment  of  the 
Ck>urty  to  pay,  not  exceeding  fifty  dollars,  yearly,  for  ten 
years,  towards  the  maintainance  and  education  of  said  child ; 
and  the  said  imputed  fathar  shall  give  bond  and  security  for 
the  due  and  faithful  payment  of  said  sum  of  money,  which 
shall  be  made  payable  to  the  said  court,  and  laid.out  and  appro- 
priated under  its  special  order  and  direction,  from  tinie  to  time 
made,  so  that  the  same  be  not  paid  to  the  mothert)f  the  child. 
The  bond,  when  executed,  is  declared  to  have  the  efEect  of  a 
judgment,  upon  which  executions  may  issue,  as  often  as  mo- 
ney thereon  shall  become  due  and  payable."  Ftom  this  le* 
eital  of  the  act,  it  will  be  seen  that  the  judgment  is  properly 
one  of  condemnation  merely,  for  the  particular  sum  nac^- 
tained,  at  the  discretion  of  the  Court.  No  day  is  necesaary  to 
be  fixed  on  within  each  year  for  its  payment,  as  that  is  left 
to  the  subsequent  special  order  and  direction  of  the  Court, 
from  time  to  time  to  be  made.  The  objection  that  the  judg- 
ment is  not  merely  one  of  condenmation  for  the  money  only, 
but  is  also  that  the  defendant  shall  give  the  bond  required  by 
the  statute,  is  of  no  weight,  as  it  merely  directs  what  was 
the  legal  consequence  of  the  verdict. 

The  result  of  this  examination  of  the  matters  assigned  as 
error,  is,  that  there  is  nothing  which  will  authorize  us  to  re- 
Terse  the  judgment. 
Judgment  affirmed. 

ffT*  Decided  at  Jtme  temi,  1845,aiidoiDittedby  rnktate. 
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l.*An  oveneer,  by  his  contract,  impliedly  stipaktee  that  he  Is  qualified  Uy 
execute  the  trust  imposed  in  him,  and  that  he  will  diligeiitly  superintend 
the  business  c€  his  onployer,  take  caie  of  the  ptpperty  confided  to  hi» 
tuai  and  treat  the  ikTes  in  hischaiva  with  hninaiiily. 
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3;.  Wbea  an  oreneer  enteis  upon  the  discharge  of  Ua  .d«ty,  and  cootomes 
until  he  is  dimuiflsed  by  his  employer,  in  an  action  for  his  year's  wages^he 
need  not  prove  that  he  performed  his*  services  faithfully,  as  a  presumption 
arises  that  such  is  the  fact,  from  his  being  permitted  to  remain  on  the  plan- 
tation, and  it  then  devolves  on  the  employer,  to  establish  a^nifficient  caiise 
for  dismissing  him. 
3.  When  an  act  is  done,  or  omitted,  which  would  jnstiQr  the  'employer  in 
dismiflsing  the  oveneer,  he  most  att  promptly,  as  he  will  not  be  justified  in 
aflmrwuhb  dimniiwing  him  for  that  cause. 

Error  to  Sumter  County  Court 

AssuvpsiT  by  plaintiff,  against  defendant  in  error,  to  recov- 
er a  year's  wages  as  oveiseer. 

From  a  bill  of  exceptions,  it  appears'that  the  plaintiff  agreed^ 
to  fl^rve  the  defendant  as  an  oreiseer,  at  the  price  of  three 
hundred  dollars  a  yeaiv- that  he  commenced  in  January,  and 
remained  until  the  Ist  June  after,  when  he  was  dismissed 
by  the  plaintiff.  A  witness  proved,  that  he  was  an  attentive 
overseer — had  seen  him  drunk  once,  on  a  Sunday,  and 
had  been  requested  by  defendant  to  expostulate  with  him 
uxK>n  his  conduct.  Defendant  told  a  witness  that  he  had 
turned  plaintiff  off  because  he  had  mismanaged  his  business, 
and  told  another  witness  that  he  had  turned  plaintiff  off,  be- 
cause he  did  not  manage  to  suit  him,  and  had  mismanaged 
bis  business. 

The  court  charged  the  jury,  that  before  they  could  find 
for  the  plaintiff  on  the  entire  contract,  they  must  inquire 
wHether  he  performed  his  part  of  it.  If  he  did  not  per* 
form  the  entire  contract,  they  must  then  inquire  which 
party  was  in  fault,  and  prevented  the  performance  of 
the  contract ;  and  among  other  things,  charged  the  jury,  that 
it  was  incumbent  on  the  plaintiff  to  prove  that  he  had  per<- 
formed  his  part  of  the  contract /a«^A/u%,  before  he  was  en* 
titled  to  recover  on  the  entire  contract.  To  which  the  plain-' 
tiff's  counsel  excepted,  and  moved  the  court  to  charge  the 
jmy,  that  the  presumption  of  law  was  in  favor  of  his  having 
performed  his  daty  as  an  overseer,  faithfully,  until  the  con* 
tiary  was  made  to  appear ;  which  chaise  the  court  refused 
to  grre,  and  the  plaaitiff,  by  his  counsel  excepted,  and  now 
assigns  as  error. 
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Hair  &  Hoit,  for  plaintiff  in  error.  The  court  erred  in 
the  stress  which  it  laid  upon  the  necessity  of  the  overseer 
proving  that  he  YvaA  faithfully  performed  his  contract,  By 
this,  the  jury  were  evidently  misled,  and  the  law  improperly 
stated  as  applicable  to  this  class  of  contracts.  They  cited 
Chitty  on  Con.  4  ed.  63,  572 ;  8  Porter,  253 ;  1  Stewart,  29j 
3  Ala.  Rep.  338, 245 ;  9  Mass.  78 ;  16  Id.  161 ;  1  Term,  638, 
note  a;  8  East,  443;  1  WUsoa,  115;  7  Ala.  Eep.  9^;  4 
Pick.  114;  4McCord,  246;   1  Johns.  Cases,  116. 

Bliss  &  Baldwin,  contrai 

ORMOND,  J. — The  contract  of  the  averseer  was,  toserve* 
Jlis  emidoyer  for  a  year,  for  which  he  wa&  to  receive  $300. 
The  contract  is  entire,,  and  to  entitle  him  to  recoy<6r,  be  must 
^ow  either  a  performance,  or'  that  performance  was  pre* 
Tented  by  the  act  of  the  defendant,  < 

In  outr  opinion,  the  overseer  made  out  h  prima  facie  case, 
when  he  proved  that  he  served  the  defendant  as  overseer  ua- 
til  the  first  of  June,  and  was  then  dismissed  by  the  defend- 
i&t:  It  then  devolved  on  the.  defendant  to  prove^  that  he 
was  justified  in  so  doing.  This  justification  wofuld  be  made 
out  by  proof,  that  the  overseer  had  neglected  to  perform  his 
duty  as  such,  or  had  done  some  act  inconsistent  with  the 
obligations  imposed  on  him  by  his  contract  with  the  de- 
fendant. 

•  By  the  contract,  the  overseer  impliedly  stipulates,  that  he 
is  qualified  to  execute .  the  trust  cohfided  to  him — i\iSX  he 
ilrilldiligently  superintend  the  business  of  his  employer — 
take  care  of  the  property  confided  to  his  charge,  and  treat  th^ 
slaves  {Aaced  .under'  his  control  with  humanity.  If  he  is 
wanting  in  any  essential  particular,  in  any  of  these  matlersi 
the  employer  may  terminate  the  contraet,  by  dismi^ing  the 
ovei^seer  from  his  employment. 

In  this  case,  it  appears,  that  instead  of  requiring  the  de^ 
fendailt  to  establish  the  default  of  the  overseer,  ii^  a  ju^iL&t 
cation  for  turning  him  off,  the  court.  i!equirBd  the  oVeraeer  to 
jjrove  that  no  cause  existed  for  dismissing. him.  This  isap^ 
pacent,  firom  'the  charge  in  which  the  Qourt  required  him  to 
prove,  that  he  h^A  faithfully  performed  his  duty  as  overse^ji 
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If  the  overseer  had  served  the  defendant  the  entire  year, 
he  could  have  recovered  his  wages  by  proving  that  fact,  with- 
out showing  the  quality  or  value  of  his  feervices.  The  fact 
that  the  employer  suffered  him  to  remain  the  entire  year,  and 
accepted  his  services,  would  be  conclusive  evidence,  that  the 
fiervices  were  properly  rendered.  The  same  rule  must  ap^- 
ply,  when  the  overseer  serves  a  part  of  the  time  only,  for 
which  he  was  engaged,  and  is  prevented  by  Kis  employer 
from  serving  the  rtjsidue.  The  fact  that  he  was  permitted  to 
remain  until  June,  is  prima  fade  evidence,  that  up  to  that 
period  he  had  performed  his  duty,  and  cast  on  the  employer 
the  necessity  of  proving  his  unfitness  for  the  duties  ho  had 
undertaken  to  perform. 

Drunkenness  would  doubtless  be  a  justification  for  dismis- 
sing an  overseer,  as  a  drunken  man  would  be  evidently  un- 
fit for  such  a  responsible  station.  But  if  the  intemperance 
was  not  habitual,  we  think  a  single  offence  of  this  kind, 
would  be  considered  as  overlooked  and  forgiven,  if  he  was 
afterwards  permitted  to  remain  on  the  plantation.  It  could 
not  be  tolerated,  that  the  employer  should  pass  over  such  an 
offence,  until  such  period  as  suited  his  convenience,  and  then 
give  this  as  a  reason  for  putting  an  end  to  the  contract.  The 
injustice  of  this  will  be  apparent,  when  it  is  considered,  that 
if  the  overiseer  is  rightfully  dismissed,  he  forfeits  all  right  to 
the  wages  which  have  accrued  at  the  time  of  his  dismissal, 
when  the  contract,  as  in  this  case,  is  entire.  The  obligatioins 
of  good  faith  require,  that  the  employer  should  act  promptly, 
when  any  just  cause  exists,  for  putting  an  end  to  the  con-* 
tract. 

The  doctrine  of  the  entirety  of  the  contract  has  been  quali- 
fied  in  some  peculiar  cases.     See  Hunter  v.  Waldrou,  7  Ala. 
Rep.  763,  and  Gillam  v.  Senter,  at  the  present  term. 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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1.  H.  in  answer  to  a  letter  ftom  R.  writes  to  the  latter  that  he  had  received 
from  W.  P.  T.  Mrs.  T's  debt  (m  her  relations^  &;&,  to  indemnify  him  as 
snrety  for  W.  P.  T. ;  admitted  that  he  had  collected  three  hundred  dol- 
lars, part  of  the  debt,  and  stated  if  certain  steps  were  pursued,  more  might 
be  collected — ^insisted  on  retaining  for  trouble  and  expenses  of  collection, 
and  holding  the  remainder  of  the  money  in  hand,  for  his  indemnity  as  a- 
bove  stated.  An  action  being  brought  by  Mrs.  T.  against  H.  for  money 
had  and  received,  the  defendant  demurred  to  the  evidence:  !%&{,  that  al- 
though the  first  name  of  Mrs.  T.  was  not  expressed  in  the  letter,  it  would 
be  intended,  (upon  demurrer,)  from  the  plaintiff's  possession  of  the  letter, 
that  she  was  the  person  referred  to :  that  it  was  hot  asserted  in  the  letter 
that  W.  P.  T.  was  Mrs.  Tb  agent,  or  otherwise  authorized  to  control  the 
demand  ^  consequently  he  could  not  have  authorized  H.  to  collect  the  de- 
mand for  his  indemnity,  and  the  latter  cannot  retain  what  he  has  received 
for  that  purpose,  or  any  part  of  it,  to  compensate  him  for  trouble  and  ex- 
pense. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  of  assumpsit,  at  the  suit  of  the  defend*- 
ant  in  error.  The  declaration  contains  two  counts.  1.  For 
money  had  and  received.  2.  Upon  an  account  stated.  To 
which  the  defendant  pleaded,  1.  Non-assumpsit.  2.  Pay- 
ment. 3.  Set-off.  Issues  were  thereupon  joined,  and  the 
cause  submitted  to  a  jury.  The  plaintiff  adduced  a  letter 
written  by  the  defendant,  of  the  following  tenor,  viz :  ".Mar*- 
disvUle,  Alabama,  30th  Oct.  1843.  Green  P.  Rice,  Esq  : 
Dear  Sir — ^When  your  letter  arrived  I  was  absent  from  home. 
In  reply,  I  have  testate,  that  Mr.  William  P.  Terry  gave  me 
Mrs.  Turner's  debt  on  her  relations  in  Yirginia,  as  pert  indem- 
nification for  my  liability  for  him  as  his  security  as  guardian 
for  the  late  Mr.  Weldon's  children.  This  is  the  way  it  was 
given  me,  and  the  way  it  was  received.  After  a  great  deal 
of  trouble  and  expence,  I  succeeded  in  collecting  three  hun- 
dred dollars ;  and  sent  a  bond  of  indemnification  for  Mrs. 
Terry  to  sign,  and  which,  Smith,  a  friend  in  Virginia,  was  to 
sign  also.     But  that  bond  has  never  been  returned  to  me, 
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and  I  of  course  hare  collected  nothing  more.  My  agent 
wrote  me  that  when  I  would  send  the  bond,  one  hundred 
dollars  more  was  ready  to  be  paid,  and  that  some  two  hun- 
dred dollars  additional,  he  thought  would  be  paid,  or  would 
be  ready  to  be  paid  about  this  time.  I  have  not  heard  from 
there  since  Dec.  last. 

<<  If  Mrs.  Tunier  will  send  me  the  bond  signed  properly, 
that  I  sent  Mr.  Terry,  I  will  endeavor  to  collect  the  balance 
of  the  money  that  is  coming  to  her,  and  pay  it  over  when 
collected.  As  to  the  amount  collected  I  insist  on  -its  going 
towards  the  claim,  it  was  put  in  my  hands  for,  after  deduct^ 
ing  for  the  amount  of  my  expences,  and  reasonable  pay  for 
my  trouble. 

I  am  your  ob.  st, 

Jno.  Habdie." 
This  being  all  the  evidence  adduced,  the  defendant  de- 
murred, and  the  plaintiff  joined  in  demurrer ;  and  the  demur- 
rer being  overruled,  the  cause  was  again  submitted  to  the  ju* 
ry  to  assess  the  plaintiffs  damages. 

On  the  inquiry  before  the  jury  for  the  purpose  of  assessing 
the  damages,  the  defendant  proposed  to  prove  by  a  witness 
adduced,  the  amount  of  his  expences  in  collecting^  the  money, 
and  what  would  be  a  reasonable  allowance  for  his  trouble  in 
attending  to  the  business ;  but  the  plaintiff  objected  to  the 
Her  admission  of  such  testimony,  objection  was  sustained^ 
and  thereupon  the  defendant  excepted. 

The  defendant  prayed  the  court  to  charge  the  jury — I, 
That  if  the  defendant  collected  the  money  under  an  agency, 
the  plaintiff  could  not  recover  unless  it  was  proved  that  there 
had  been  a  demand  and  refusal  before  suit  was  commenced* 
2.  That  it  was  incumbent  upon  the  plaintiff  to  satisfy  the 
jury,  by  reasonable  proof,  of  the  amount  of  damages  sustain- 
ed by  her,  and  if  the  proof  did  not  ascertain  the  amount  due, 
with  reasonable  certainty,  they  should  find  no  damages* 
These  charges  were  refused,  and  the  jury  were  instructed, 
that  they  should  allow  the  defendant  a  reasonable  charge  /or 
his  trouble  and  expense,  looking  alone  to  the  proof;  that  they 
could  make  no  allowance  unless  the  proof  warranted  them 
in  adjusting  it ;  that  they  could  not  take  into  the  account 
their  own  knowledge  of  the  value  of  such  services,  and  ez^ 
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penses,  but  must  be  goremed  by  the  testimony— that  the 
letter  alone  authorized  them  to  find  damans  for  the  plaintiff. 
The  jury  were  further  instructed,  that  the  law  required  them 
to  find  interest  on  the  amount  they  found  to.  be  due,  from  the 
date  of  the  letter.  To  the  refusisd  to  charge^  and  the  charges 
given,  the  defendant  excepted.  The  jury  assessed  the  plain* 
tiff 's  damages,  and  a  judgment  was  accordingly  rendered. 

W;  P.  Chilton,  for  the  plaintiff  in  error,  made  the  follow- 
ing points*:  1.  The  defendant  received  the  demand  upon 
which  he  collected  the  money,  from  Terry,  as  a  pledge,  and 
he  wets  entitled  to  hold  it  as  such.  As  to  the  honesty  of  the 
transaction,  so  far  as  the  defendant  is  concerned,  it  is  not 
questioned ;  and  the  letter  does  not  show  that  he  is  indebted 
to  plaintiff.  2.  It  should  certainly  have  been  allowed  to  de- 
fendant to  introduce  proof  to  diminish'  the  recovery  against 
him.  This  is  allowed  upon  a  writ  of  inquiry,  which  is  anal- 
agous  to  the  proceeding  in  the  present  case.  The  object  of 
submitting  the  question  of  the  extent  of  damages  to  the  jury 
is,  that  they  may  be  ascertained,  and  proof  to  the  point  is 
admissible  by  both  parties. 

S.  P.  Rice,  for  the  defendant  in  error,  insisted,  that  the 
defendant's  letter  ascertained  a  certain  indebtedness,  and 
there  was  no  necessity — in  fact  it  was  irregular  to  suhmit  the 
question  of  damages  to  the  jury.  .  [4  Am.  Com,  L.  Cas.  109, 
and  cases  there  cited  ;  4  Burr.  Rep.  2226  to  2232.]  This 
baing  the  case,  there  could  be  no  available  error  in  the  re- 
jection of  evidence,  or  in  charging  the  jury.  The  defend- 
ant could  not  claim  a  deduction  for  sei-vices,  unless  he  had 
pleaded  the  general  issue  or  set  off,  [8  Porter's  Rep.  551 ;] 
otherwise,  after  having  been  unsuccessful  on  the  demurrer, 
he  might  defeat  a  recovery  by  showing  his  demand  exceeded 
the  plaintiff  ^s,  which  could  not  be  allowed.  [3  Blackf.  398.] , 
The  defendant  was  liable  to  pay  interest,  and  was  not  enti- 
tled to  be  compensated  for  trouble  and  expenses ;  for  he  was 
not  the  plaintiff's  agent,  but  collected  the  money  by  Terry's 
direction,  who  had  no  interest  in  the  business. 
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COLLIER,  C.  J. — The  defendant's  letter  is  an  explicit, 
admission  that  he  received  from  Terry,  a  demand  of  Mrs*. 
Turner  for  money  due  her,  from  het  relations  in  Virginia ; 
and  that  he  had  collected  in  part  thereof  the  sum  .  of  three, 
hundred  dollars.  Who  Mrs.  Turner  is,  or  what  is  her  first 
name,  is  not  indicated  by  the  evidence  demurred  to,  yet  we 
think  that  the  jury  would  have  been  warranted,  in  the  ab- 
sence of  all  opposing  proof,  in  inferring  that  she  was  the  per^ 
son  referred  to ,-  especially  as  she  was  in  poc^ession  of  the. 
defendant's  letter  to  Rice,  and  if  ^h^  was  not  the  Mrs.  Tur- 
ner to  whom  the  demand  received  from  Terry  was  due,  it 
could  have  been  easily  shown  by  the  defendant.  This  point 
being  settled,  we  can  conceive  of  no  well  founded  objection 
to  the  sufficiency  of  the  letter  to  fix  the  liability  upon  the 
defendant.  In  fact  he  admits  the  collection  of  $300,  and 
though  he  insists  upon  retaining  it,  yet  he  does  not  pretend, 
either  by  direct  assertion  or  otherwise,  that  Terry  had  the 
right  to  invest  him  with  the  control  over,  or  interest  in,  the 
demand  upon  which  the  collection  was  made.  The  fair  in- 
ference then,  is,  that  the  plaintiff  was  its  rightful  proprietor  ; 
consequently,  any  money  collected  thereon,  must  have  been 
received  for  her  use,  and  it  may  be  recovered  by  her  in  an 
action  of  indebitatus  assumpsit  From  this  view  it  results, 
that  the  demurrer  to  the  evidence  was  properly  overruled. 

In  Young  v.  Foster,  7  Porter's  Rep.  420,  it  was  said  to  be 
the  most  correct  practice,  on  account  of  its  despatch,  in  cases 
of  demurrer  to  evidence,  to  assess  the  damages  at  the  time 
the  demurrer  is  interposed,  for  which  the  judgment  will  be 
rendered,  if  the  demurrer  is  overruled.  It  is  however  com- 
petent to  empannel  another  jury  to  assess  damages,  after  the 
judgment  on  demurrer — either  mode  is  legal.  We  apprehend 
that,  no  matter  which  of  these  courses  of  procedure  shall  be 
adopted,  the  rights  of  the  parties  are  unaffected,  and  the  same 
rules  apply  i^  ^^^  admission^of  evidence. 

The  defendant  does  not  appear  to  have  been  the  agent  of 
the  plaintiff,  or  at  any  time  recognized  by  her  as  such%  He 
collected  her  money  because  the  claim  was  placed  in  his 
hands  by  Terry,  to  indemnify  him  against  the  conse* 
quences  of  his  suretyship  for  the  latter.  In  the  condition  in 
which  the  cafee  is  presented  ia  the  Irecord,  it  does  not  appear 
15 
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that  Terry  had  any  authority  to  dispose  of  the  claim,  or  in 
any  manner  to  interfere  with  it.  The  defendant  then,  can- 
not charge  the  plaintiff  ioT  his  trouhle  and  expenses  in  col- 
lecting it.  Perhaps  she  may  havte  preferred  to  collect  the 
money  in  some  other  way,  and  it  is  probable  she  could  have 
received  it  when  she  desired,  without  incurring  any  charge. 
Be  this  as  it  may,  it  is  enough  that  it  does  not  appear,  that 
the  defendant  was  authorised  to  represent  her,  or  that  his 
agency  has  be^n  adopted  by  her. 

The  judgment  of  the  Court  is  consequently  affirmed. 


JACKSON  V.  GEWIN. 


1.  It  10  not  Bufficient  to  prerent  a  reversal,  when  the  proof  shewn  by  the  op- 
'  poeite  party  wanahts  the  inference  that  no  action  can  be  nuiinCained ;  it  ia 
only  when  the  case  made  by  the  party  himself  is  not  sufficient  to  enable 
him  to  recover  or  defend ;  or  when  he  has  had  the  benefit  of  hia  claim  or 
defence  under  another  pha^e  of  his  case,  that  this  Court  will  not'reversei  al- 
thou^  error  haa  intervened*. 
SL  After  the  institution  of  a  claim  to  alaves  levied  on,  a  transfer  by  the 
clahnant  of  his  title  to  a  third  person,  is  valid,  and  passes  his  right  of  pro-* 
perty,  clogged  however  by  all  the  consequences  of  the  levy  and  claim ;  an^ 
the  title  is  not  tumed  into  a  mere  right  of  action. 

Writ  of  Error  to  the  Circuit  Court  of  Lawrence. 

DETtNUB)  by  Jackson  against  Oewin,  to  recover  certain 
sdaves  named  in  the  declaration. 

At  the  trial,  on  the  general  is^ue,  the  .plaintiff  made  title 
to  the  daves  in  controversy,  under  a  deed  executed  to  hinr^ 
in  trust,  for  the  purpose  of  paying  certain  debts  th^ein  de- 
scribed, by  one  B.  M.  Hodges,  on  the  13th  September,  1841, 
and  proved  the  said  slaves  were  in  the  possession  of  Hodges 
at  the  time  of  executing  the  deed ;  also  that  he  was  the  own« 
«  of  them  since  1837,  and  that  the  same  were  in  the  posses-^ 
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sionof  the  defendant  immediately  previous  to^  and' at  the 
commencement  of  this  suit,  on  the  28tfa  May,  1842.  ^The 
defendant,  for  the  purpose  of  shewing  the  slaves  in  contro- 
versy were  in  the  adverse  possession  of  another,  at  the  time 
when  the  deed  was  executed,  proved  that  the  slaves,  on,  the 
13th  July,  1841,  were  levied  on  by  one  Gibson,  acting  as  de- 
puty for  the  defendant,  as  sheriff  of  Lawrence  county,  by 
virtue  of  a  writ  of  ji.  fa.^  issued  gn  the  10th  of  the  same 
month,  against  John  Hodges  and  other  named  persons  as  de* 
fendants,  at  the  suit  of  the  Branch  Bank  at  Decatur,  plaintiff. 
The  slaves,  at  the  time  of  the  levy,  were  in  the  possession  of 
B.  M.  Hodges,  but  were  levied  on  as  the  property  of  John 
Hodges.  On  the  day  of  the  levy  they  were  claimed  by  B. 
M.  Hodges  as  his  property,  and  were  returned  by  Gibson  to 
his  possession,  and  no  bond  for  the  claim  suit  was  executed 
imtil  the  14th  September,  1 841,  the  day  after  the  execution  of 
the  deed  under  which  the  plaintiff  made  title.  The  claim 
suit  was  dismissed  at  the  March  term,  1844,  in  consequencci 
as  the  record  of  the  judgment  entry  in  evidence  recites,  of  the 
claimant  Hodges  having  gone  into  bankruptcy  ;  and  bis  as- 
signee having  failed  to  apply  to  be  made  a  party  to  the  suit, 
that  was  dismissed,  and  a  venditioni  exponas  directed  to  issue 
to  the  sheriff  of  Lawrence  county,  commanding  him  to  expose 
to  sale  the  slaves  specified  in  thQ  levy,  on  which  the  claim 
was  instituted.  A  venditioni  exponas  gainst  the  parties  to 
the  first  ft.  fa.  was  issued,  and  by  virtue  of  it  the  slaves  in 
controversy  were  sold  <m  the  1st  April,  1844,  by  one  Gallo* 
way,  then  being  sheriff. 

On  this  state  of  proof,  the  Court,  among  other  masters, 
<shai^ed  the  jury,  if  they  should  find  that  cm  the  13th  of  July, 
1841,  Gibson  as  the  deputy  for  the  sheriff  of  Lawrence  couur 
ty,  levied  on  and  took  possession  of  the  slaves  in  controvert 
ay,  by  virtue  of  9^  Ji.  fa.  against  John  Hodges  and  other  nam- 
ed persons ;  or  against  any  person,  and  took  possession  of 
them  under  such  levy,  and  afterwards  surrendered  the  slaves 
to  R  M.  Hodges  upon  his  affidavit  and  claim  as  aforesaid, 
then  the  interest  of  said  R  M.  Hodges  in  the  slaves,  was  012- 
ly  a  chose  in  action^  such  as  could  not  be  transferred  by  the 
deed,  although  B.  M.  Hodges  had  the  slaves  in  his  posses* 
sion,  at  the  time  of  executing  the  said  deed. 
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T^e  plaintiff  requested  the  Court  to  charge  the  jury,  that  if 
they  believed  B.  M.  Hodges  was  the  real  owner  of  the  slaves 
when  so  levied  on,  and  was  not  a  party  against  whose  pro- 
perty the^.  fa,  was  issued,  and  that  John  Hodges  and  the 
other  defendants  named  in  that  ji,  fa.  had  no  property  in  said 
Slaves,  when  levied  on  by  Gibson,  the  latter  had  no  right  or 
authority  under  that  writ  to  make  the  levy,  and  the  levy 
vested  no  title  in  the  sheriff,  nor  did  it  divest  (he  right  and  in- 
terest of  B.  M.  Hodges  in  the  said  slaves.  This  and  some  fif- 
teen or  more  charges,  involving  the  same  principle,  with  va- 
rious shades  of  modification,  were  refused  by  the  Court,  and 
the  plaintiff  excepted,  as  well  to  the  qharge  actually  given^ 
as  to  the  refusals  to  charge,  as  requested. 

This  charge,  and  the  refusals  to  charge,  are  now  assigned 
as  error. 

L.  P.  Walker  and  J.  B.  Sale,  for  the  plaintiff  in  error, 
made  the  following  points  : 

1.  The  levy  by  the  sheriff  divested  no  rights  whatever, 
nor  invested  that  officer  with  any  title  so  as  to  turn  that  of 
the  true  owner  into  a  chose  in  action.  It  was  a  mere  tortious 
act,  which,  until  a  sale  actually  made  by  him  operated  nothing 
against  Hodges.  [Brown  v.  Lipscomb,  9  Porter,  672 ;  Dunk* 
lin  V.  Wilkins,  S  Ala.  Rep.  199.}  If  the  property  remained  in 
the  sheriff's  possession,  it  would  notwithstanding,  belong  to 
the  true  owner,  and  therefore  the  return  of  it  under  a  suppos- 
ed bailment,  previous  to  the  execution  of  the  claim  bond, 
cannot  affect  the  right. 

2.  The  execution  of  the  bond  to  secure  the  party  against 
the  claim  made  after  the  execution  of  the  deed,  is  not  a  mat- 
ter to  change  the  title  to  a  chose  in  action,  because  the  only 
effect  of  the  levy  is  to  charge  the  property,  if  it  really  is  sub- 
ject to  the  execution.  By  the  levy,  a  lien  only  is  created, 
audit  is  possible  this  lien  passes,  with  the  property.  It  can- 
not be  doubted  that  a  defendant  in  execution  may  sell  his 
property,  even  after  a  levy  is  made,  and  there  is  no  reason 
why  a  stranger  to  the  execution  shall  have  less  right.  [Cobb 
V.  Cage,  7  Ala.  Rep.  619.] 


Wm.  Cooper,  contra,  argued — 
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1.  Pending  the  trial  of  a  right  of  property,  the  thing  i^  in 
possession  of  the  law,  and  adverse  to  him  who  claims  it  against* 
the  act  of  the  officer  of  the  law.  If  this  is  so,  the  transfer  of 
title  pending  the  suit,  was  invalid.  Detinue  in  many  cases 
is  an  action  of  tort,  and  in  this  clearly  so.     [Pearce  v.  Alter, 

4  Ala.  Rep.  669 ;  Campbell  v.  Spence,  4  Ala.  Rep.  543 ;  6 
Ala.  Rep.  46  ;  10  Peters,  400 ;  Frier  v.  Dennis,  2  Ala.  Rep. 
144  J  Williams  v.  Jones,  lb.  314.] 

2.  The  institution  of  a  claim  suit  is  a  discharge  of  the  she* 
riff  from  all  liability  on  account  of  the  levy,  and  the  verdict 
and  judgment  is  conclusive  against  the  claimant,  and  those 
claiming  under  him.  [Towns  v.  Butler,  2  Ala.  Rep.  378 ; 
Hardy  v.  Gascoigne,  6  Porter,  447.]- 

3.  Theconsequenceof  this  is,  that^the  defendant  cannot 
be  liable  to  the  plaintiff,  as  the  conversion  or  taking  was  ber 
fore  the  latter  obtained  it,  and  a  chose  in  action,  or  property 
held  adversely,  cannot  be  transferred.     [Dunklin  v«  WiUcins, 

5  Ala.  Rep.  199  ;  Poster  v.  Goree,  lb.  424;  Dexter  v.  Nel- 
son, 6  lb.  68  ;  10  Peters,  404 ;  Pryor  v.  Butler,  Jano^y  tenn, 
1846 ;  Goodwin  v.  Lloyd,  8  Porter,  237 ;  Brown  v.  Lip»- 
comb,  9  lb.  472 ;  Stedman  v.  Reddish,  4  Hawke's  29 ;  Stog- 
dale  V.  Fergate,  2  Marsh.  186 ;  Jackson  v.  Jay,  9  John.  104 ; 
3  Sumner,  206.] 

4.  But  if  the  case  was  put  to  the  jury  on  an  erroneous  charge, 
the  judgment  ought  not  to  be  reversed,  because  it  is  clear, 
from  the  parties  own  showing,  tha.t  no  recovery  can  be  had. 
The  claim  interposed  released  the  sheriff,  and  the  property 
has  been  sold  under  a  venditioni  exponas  issued  on  that  claim. 
[Rakes  v.  Pope,  7  Ala.  Rep.  166.] 

GOLDTH  WAITE,  J.— 1.  We  shall  first  examine  the  po- 
sition assmned  by  the  defendant,  in  which  he  insists  th^ 
judgment  ought  not  to  be  reversed,  notwithstanding  th^re ' 
may  be  error  in  the  charge,  upon  which  the  cause  went  to 
the  jury,  inasmuch  as  the  proof  discloses  the  slaves  have  been 
sold  under  a  venditioni  exponas,  issued  in  the  claim  suit. 
This  circumstance  is  certainly  one  of  great  importance,  in 
the  investigation  of  the  respective  claims  of  these  parties,  but 
we  think  it  improper  now  to  entertain  the  question,  because 
no  point  respecting  it,  seems  to  have  been  made  in  the  court 
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below,  and  it  may  be,  the  effect  of  this  pro<^  may  have  been 
weakened  or  destroyed  by  other  facts  connected  with  it.  It 
is  true,  there  is  a  class  of  cases  in  which  this  court  has  refus- 
ed to  reverse,  although  an  abstract  error  was  made  to  appear, 
but  on  examination,  they  will  be  found  to  be,  where  the 
case  as  made  by  the  party  himself,  was  not  sufficient  to  ena- 
ble him  to  recover  or  defend,  or  where,  notwithstanding  the 
error,  the  party  has  had  the  benefit  of  his  claim,  or  defence, 
under  another  phase  of  his, case.  [Rakes  v.  Pope,  7  Ala.  R. 
166 ;  McKenzie  v.  Jackson,  4  lb.  230 ;  Shehan  v.  Hampton, 
8  Ala.  Rep.  942.] 

2.  We  think  the  charge  on  which  the  cause  was  sulHiiit- 
ted  to  the  jury  is  erroneous.  In  consequence  of  our  statute 
authorizing  the  institution  of  a  claim,  instead  of  a  «uit  against 
the  sheriff,  the  sale  under  the  levy  is  postponed  until  after 
that  claim  is  determined,  and  the  property  is  usually  returned 
to  the  daimant  upon  his  executing  bond  with  surety  for  the 
delivery  of  the  property,  in  the  event  the  claim  is  determined 
against  him.  The  lien  of  the  levy  continues  all  the  time, 
but  the  right  of  property  is  not  in  any  wise  affected.  The 
precise  principle  was  decided  by  us  in  the  recent  case  of  At- 
wood  V.  Pierson,  January  term,  1846,  where  the  property  of 
a  stranger  was  levied  on,  and  his  vendee  after  the  levy  was 
permitted  to  interpose  the  claim.  We  do  not  perceive  the 
force  of  the  objections  urged  by  the  defendant's  counsel,  as 
it  is  clear,  the  right  of  property  sold  or  conveyed  after  a  levy, 
and  previous  to  a  sale,  by  the  officer,  must  always  pass,  clog- 
ged with  the  consequences  growing  out  of  the  levy,  in  pre- 
cisely the  same  maimer  as  it  does  when  a  mere  lien  exists. 
It  is  proper  in  this  case,  complicated  as  it  is  by  the  subse- 
quent transactions,  to  again  repeat,  that  we  decline  to  deter- 
mine, now,  what  is  the  effect  upon  the  respective  rights  of 
these  parties,  if  the  sale  of  the  slaves  in  controversy  was 
made  under  the  venditioni  exponas^  issued  in  the  claim  suit. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


< 
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SHEPPARD  V.  KAIN. 

1.  It  is  not  necessary^  that  one  in  posBesaion  of  land,  for  which  he  has  a  deed, 
should 'deraigB  the  title  of  his  giantor,  and  show  that  he  had  right  to  con- 
vey, to  entitle  him  to  the  protection  of  the  statute,  forbidding  a  freeholder 
to  be  saed  out  of  the  coonty  of  his  permanent  residence.  Otherwise,  it 
seems,  if  he  is  not  in  possession. 

Error  to  the  Circuit  Court  of  Wilcox. 

AssuMPsrr  by  the  defendant,  against  the  plaintiflf  in  error. 

Th^  defendant  pleaded  in  abatement,  that  he  was  a  resi- 
dent citizen  and  freeholder  of  Greene  county,  upon  which  is- 
sue was  taken.  « 

Upon  the  trial  of  the  issue,  the  defendant  read  two  deeds 
from  certain  individuals,  conveying  town  lots  to  him,  in  the 
town  of  Eutaw,  also  two  other  deeds  executed  to  him  by  the 
Judge  of  the  County  Court  of  Greene  and  others,  appointed 
commissioners  to  sell  the  lots  of  the  town  of  Eutaw,  by 
which  certain  lots  in  the  town  of  Eutaw  were  conveyed  to 
him.  It  also  appeared  in  evidence,  that  he  had  resided  in 
Eutaw  since  the  year  1838,  upon  one  of  the  lots  sp  convey- 
ed to  him,  which  was  previous  to  the  writ  being  issued.  The 
court  ruled  that  this  evidence  was  not  sufficient  to  sustain  the 
plea. 

PoftTEa,  for  plaintiflf  in  error,  cited  7  Porter,  9. 

ORMOND,  J.— The  statute  (Clay's  Dig.  342,  <J  163,)  pro- 
tects a  resident  freeholder  from  being  sued  out  of  the  county 
of  his  permanent  residence,  and  in  our  opinion,  the  evidence 
offered  in  support  of  the  plea,  made  out  a  case,  entitling  the 
defendant  to  such  exemption.  It  was  not  intended,  that  one 
in  possession,  holding  a  deed  in  fee  to  the  land,  to  entitle 
himself  to  the  protection  of  the  statute,  should  deraign  the 
title  of  his  grantor,  and  show  that  he  had  good  right  to  cou'^ 
vey .     It  is  sufficient  that  he  baa  a  deed  firomt  one  who  assert- 
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ed  title  to  the  land,  and  that  he  is  in  possession  in  virtue  of 
the  conveyance. 

If  he  asserted  his  right  to  be  exempt  from  suit  by  a  deed 
to  land  not  in  his  actual  occupancy,  it  would  be  necessary  to 
establish  his  right,  by  showing  that  he  derived  his  right  from 
one  having  title  to  the  land.     [7  Porter,  9.] 

Let  the  judgment  be  reversed  and  the  cause  reman'ded. 


STINNETT  AND  TOWNSEND  v.  THE  BRANCH  OP 

TH&BANK  OF  THE  STATE  OP  ALABAMA 

AT  MOBILE,  AND  ANOTHER. 

1.  Where  a  party  ia  sued  at  law,  in  a  counly  remote  from  his  residence,  up^ 
on  a  note,  the  making  of  which  he  denies,  he  should  take  prompt  measures 
to  defend  himself,  by  interposing  a  plea  and  entrusting  his  defence  to 
counsel,  or  by  his  attendance  at  court  in  person,  or  by  an  agent  informed 
as  to  the  grounds  upon  which  a  recovery  was  to  be  resisted,  &c.  A  court 
of  equity  will  not  grant  relief  against  a  judgment  at  law,  merely  because 
it  is  inequitable. 

3.  A  party  cannot  have  the  benefit,  in  equity,  of  a  partial  payment  made  by 
a  con4>romi8e  before  judgment,  upon  the  ground  that  he  did  not  acquire  a 
knowledge  of  it  in  time  to  plead  it  To  entitle  a  party  to  come  into  Chan* 
«eiy  after  judgment  at  law,  he  must  show  the  exercise  of  ordinary  dili- 
gence to  discover  the  defence ;  or  that  be  w«&s  prevented  from  emplo^ng 
such  diligence  by  fraud,  accident,  or  the  act  of  the  opposite  party,  unmix- 
ed with  fault  or  negligence  on  his  part 

Writ  of  Error  to  the  Court  of  Chancery  sitting  in  Talladega. 

The  plaintiffs  in  error  alledge  in  their  bill,  that  the  Branch 
of  the  State  Bank  at  Mobile,  recovered  a  judgment  at  the  fall 
term  of  the  Circuit  Court  of  Mobile,  against  them  Jtnd  one 
^Simeon  Douglass,  for  the  sum  of  $370,  besides  costs.  This 
judgment  purports  to  have  been  rendered  on  a  note,  subscrib- 
ed with  the  names  of  Douglass  and  the  complainants,  which 
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the  latter  affinn  is  not  their  act,  and  neVer  was  madfe  or  rati* 
fifed  by  them. 

Some  short  time  previous  to  the  term  of  the  court,  when 
the  judgment  was  rendered,  a  notice  was  served  on  the  com« 
plainants,  informing  them  that  a  judgment  would  be  moved' 
for,  by  the  Bank,  against  Douglass  and  themselves,  at  that 
term.  They  accordingly  inquired  of  Douglass  if  he  knew 
any  thing  about  the  note,  who  informed  them  that  be  had 
obtained  nK>ney  from  the  Bank  on  paper  discounted  for  his 
benefit,  but  no  such  note  as  was  described  in  the  notice,  had 
ever  been  discounted  for  his  benefit,  and  that  he  would.go  to 
Mobile  and  have  the  mistcd^e  corrected,  and  the  matter  ar- 
ranged and  settled.  Douglass  had  previously  had  deahnga 
with  the  Bank,  and  it  had  discounted  notes  for  him ;  but  the 
comfilainants  never  had  received  money  firom  the  Bank,  by. 
way  of  discount  or  otherwise. 

Douglass,  immediately  after  the  conversation,  did  leave  his 
residence  in  Talladega  for  Mobile,  and  died  at  the  latter  place, 
as  complainants  have  been  informed,  and  believe,  about  the 
commencemeift  of  the  term  when  judgment  was  rendered,  d£ 
yellow  fever — a  disease  which  it  was  believed  was  then  pre«^ 
vailing  in  that  city,  to  an  alarming  extent.  Complainants 
did  not  hear  of  the  death  of  Douglass  until  some  time  after  it 
occurred.  As  soon  as  they  were  informed  o^  it,  they  attempt* 
ed  by  letter  to  procure  counsel  to  make  the  necessary  de-^ 
fence  to  the  suit  of  the  Bank  against  them ;  but  their  defence 
could  not  be  made  without  their  presence,  and  they  consid- 
ed  it  hazardous  to  go  to  Mobile,  while  an  epidemic  of  the 
character  mentioned  was  prevailing  there.  The  judgment 
was  rendered  against  the  complainants  and  Douglass,  a  lew 
days  after  the  death  of  the  latter. 

Prom  ioformation  and  belief,  it  is  stated,  that  Douglass 
paid  the  Bank,  or  its  agent,  fifty  dollars  on  the  note  in  ques- 
tion ;  but  the  complainants  did  not  hear  of  this  payment,  un- 
til long  after  the  judgment  was  rendered,  which  is  for  the 
full  amount.  This  latter  fact  was  communicated  by  the  de- 
fendant; Henry  L.  Brown  the  administrator  of  Douglass,  hav- 
ing found  a  receipt  among  the  papers  of  his  intestatg ,  evi- 
16 


laa ALABAMA^         

Stianett  aad  Towinepd  a.  Hie  Branch  Bank  of  Mobflg,  nad  mothgn 
dencing  the  payment  to  the  Bank,  or  its  agent.  The  estate 
of  Douglass  is  insolvent,  and  the  Bank  is  attempting  to  en« 
force  a  collection  of  its  judgment  of  the  complainants  ;  they 
therefore  pray  that  an  injunction  iasue  to  restrain  all  pro* 
oeedii^s  thereon,  and  that  the  Bank  and  Brown  answer  the 
bill,  &C. 

An  injunction  was  awarded  accordingly.  Afterwards,  on 
motion  of  the  defendant's  counael,  the  injunction  was  di£H 
solved,  ajod  the  bill  dismis9ed  for  want  of  equity,  al  the  com* 
plaihant's  costs. 

{S.  F.  RfCE,  for  the  plaintiff  in  error,  miade  the  following 
points :  1.  Every  forgery  includes  a  fraud*-*equity  has  con- 
current jurisdiction  with  a  court  of  law,  ia  matters  of  fraod ; 
consequently  no  excuse  was  necessary  for  not  defending  the 
motion  in  the  Circuit  Court.  [7  Ala.  Rep,  664 ;  Givens  v. 
Tidmore,  8  Id.  746 ;  9  Dana's  Rep.  10.] 

2.  If  an  excuse  be  necessary  for  not  defending  at  law,  it  is 
made  in  the  bill,  viz  :  confidence  reposed  in  Douglass,  and 
tbe  prevalence  of  yellow  fever  at  Mobile.  [24Btew.  Rep.  42^ 
%  Ala.  Rep.  256,  632 ;  1  Green's  Ch.  Rep.  214.]  Again,  liie 
payment  of  fifty  dollars  by  Douglass,  of  which  the  complain- 
ants were  not  informed  until  after  jadgmeol,  and  the  insol- 
vency of  Douglass's  estate,  constitute  a  distinct  ground  for 
equity  jurisdiction. 

A.  Whiti:,  for  defendants  in  error,  was  stopped  by  the 
Court. 

COLLIER,  C.  J.— We  think  it  perfectly  clear,  that  the 
complainants  did  not  adopt  such  measures  of  active  diligence 
in  defending  themselves  against  the  suit  of  the  Bank,  as  the 
law  requires,  in  order  to  entitle  them  to  relief  in  equity.  It 
is  not  alledged  that  they  deputed  Douglass  as  their  agent,  to 
defend  the  motion  which  the  notice  indicated  would  be  made 
by  the  Bonk  against  them.  He  did  undertake  to  go  to  Mo- 
bile and  make  defence,  but  he  assured  the  complainants  there 
was  a  mistake  in  the  notice,  that  the  note  was  not  genuine, 
and  he  would  go  and  have  the  mistake  corrected,  and  the 
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malter  arranged  and  settled.  Clearly  showing  his  iutention 
to  be^  to  effect  a  settlement  nxrjth  the  Baak  by  a  Tolunlary. 
anrangemfint,  instead  of  a  trial  at  law. 

If  the  note  described  in  the  nbtke  was  not  made  by  the 
complainants,  or  in  any  manner  adopted  by  them,  they  should 
when  served  with  the  notice,  have  taken  prompt  measures  to  ^ 
make  their  defence.  The  notice,  if  it  did  not  contain  an  ex- 
act copy  of  the  note,  no  doubt  described  it,  by  date,  amount, 
fcc.  so  as  to  have  enabled  the  complainants  to  have  made  out 
and  verified  a  plea,  putting  in  issue  the  making  of  the  note, 
and  intrusted  their  defence  to  counsel  attending  the  court  at 
Mobile.  If  this  course  of  proceeding  did  not  meet  their  views, 
they  could  have  attended  the  court  in  person,  or  by  an  agent 
infonned  as  to  the  nature  of  their  defeace,  aad  the  evidence  by 
which  they  could  be  defended  against  an  unjust  recovBry. 
To  entitle  a  party  to  relief  against  a  judgment  at  law,  it  is  not 
sufficient  to  show  that  the  judgment  is  inequitable — ^but  the 
party  must  show,  that  he  has  used  reasonable  diligence  to 
make  his  defence  before  the  proper  forum.  [Mock  v.  Cunr 
diff,  6  Por.  Rep.  24  ,•  McGrew  v.  Tombeokbee  Bank,  6  Id. 
647 ;  Hill  v.  McNeill,  8  Id.  432 ;  French  v.  Gamer,  et  al.  7 
Id.  549.]  This  view  is  conclusive  to  show,  that  so  fiir  as  the 
jurisdiction  of  Chancery  is  rested  upon  the  ground,  tt^t  the 
note  upon  which  the  Judgment  at  law  was  raatdered,  was  not 
made  by  the  comfdainai^,  ox  never  received  their  saaction, 
the  bill  cannot  be  supported* 

In  respect  to  the  payment  to  the  Bank,  or  its  agent^  of  ^0| 
by  Douglass,  it  d<>e$  not  appear  that  the  complainanta  used  any 
diligence  to  become  informed  of  the  state  of  aecounts  ber 
tveen  their  principal  and  his  debtor,  previous  to  the  rendi- 
tion of  the  judgQ3kent.  Nor  does  it- appear,  that  upon  due  ia^ 
quiry  such  information  couldnot  have  been  obtained.  Agom^ 
the  time  when,  and  to  whom  the  payment  was  made,  is  not 
explicitly  alledged.  A  parly  who  seeks  the  aid  of  a  Gout t  of 
Chancery,  after  a  judgment  at  law  against  him,  on  the  ground 
tbat  he  was  ignorant  of  the  defence,  must  show  the  elercjae 
of  ordinary  dilig^iee  to  discover  it ;  or  that  he  was  prevented 
from  emi^oying  duch.diligalioe^by  fraud,  aoeidentyOr  tfaeaet 
of  the  oppesiite  party,  uimuuced  with  &ult  or  negligence  oa 
his  part.     [Lee  and  Noiton  v.  The  Ins.  Bank  of  ColumbilS)  2 
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ton  refused  to  do  so,  unless  the  conveyance  was  made  to  her; 
that  Yasser  then  consented  tife  deed  might  be  so  made,  inas^ 
much  as  Hardy  would  not  convey  the  title  Until  he  received 
his  bond ;  that  this  was  the  only  reason  for  the  consent  ot 
Yasser ;  that  when  this  deed  was  executed,  the  plaintiff  was 
absent  from  the  coimtry,  having  absconded,  aild  that  he  has? 
not  yet  returned ;  that  at  that  time  he  was  the  lawful  hus- 
band of  Eliza  Frampton ;  that  previous  to  the  execution  of 
the  deed  to  Mrs.  Frampton,  the  plaintiff  had  paid  the  pur- 
chase money  to  Hardy;  that  in  the  summer  of  1832,  the 
plaintiff  was  in  possession  of  the  lands  under  his  purchase 
from  Hardy ;  that  subsequent  to  the  execution  of  the  deed 
by  Hardy  to  Mrs.  Frampton,  she  was  by  a  decree  of  the  Court 
of  Chancery,  divorced  a  vinculo,  and  this  decree  was  con- 
firmed by  an  act  of  the  Legislature,  in  the  year  1844  ;  that 
she  intermarried  with  one  Paulding,  and  they  by  joint  deed- 
on  the  14th  November,  1840,  sold  and  conveyed  to  the  de- 
fendant, who  went  into  possession  under  this  purchase,  and 
claims  title  under  it ;  that  the  decree  of  divorce  was  rendered 
since  the  execution  of  the  deed  to  the  defendant,  and  since 
the  commencement  of  this  suit ;  that  Paulding  and  wife, 
since  the  passage  of  the  act  referred  to,  have  married  again ; 
that  the  lands  are  worth,  by  way  of  rent,  six  dollars  j^cr  ann,; 
and  that  the  defendant  has  been  in  possession  five  years. 

The  court  gave  judgment  for  the  plaintiff  on  this  verdict, 
and  that  is  now  assigned  as  error. 

Thos.  Williams,  for  the  plaintiff  in  error,  made  the  follow- 
ing points : 

1.  In  real  actions  for  the  recovery  of  the  wife's  land,  the 
husband  and  wife  must  join.  [IChit.  Plead.  66;  2  Kent's 
Comm.  §  131.] 

2.  When  the  deed  is  to  husband  and  wife,  both  are  seized 
of  the  entire  estate,  arid  the  survivor  takes  the  whole^  [2  Kent'8 
Comm,  133  ,•]  therefore  a  deed  to  the  wife  alone,  must  give 
the  whole  to  her. 

3.  But  conceding  the  title  once  in  the  plaintiff,  that  musi 
continue  at  the  time  of  trial.  [7  Ala.  Rep.  480.]  By  the 
divorce  a  mnculo,  the  right  df  the  husband  in  the  wife's  es- 
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tate  ceases  from  the  decree.  [1  FonbLSll ;  Roper  on  Wills, 
71.] 

4.  Frampton  had  no  legal  title — ^that  which  he  had  was 
equitable  only.  The  legal  title  was  in  Mrs.  Frampton,  and 
the  defendant  claims  under  her.  Legal  title  will  prevail  at 
law  over  one  that  is  equitable.  [8  Term,  2 ;  5  East,  132 ;  2 
Sch.  &Lef.  67.J 

G.  W.  Gatle,  contra,  insisted  that  the  merits  of  the  case 
were  within  a  nut-shell. 

1.  Because  a  possessory  title  is  good  against  one  who  has 
none.  Frampton  had  possession,  and  the  deed  of  his  wife, 
without  regard  to  the  question  of  her  title,  is  void,  being  exe- 
cuted during  coverture.     [4  Cruise's  Dig.  19.] 

2.  Even  if  Hardy's  deed  vested  a  title  in  Mrs.  Frampton, 
the  husband  can  recover  in  an  action  in  his  own  name.  [16 
Pick.  161,  235  J  Griffith  v.  Houston,  7  J.  J.  Marsh.  386.] 

GOLDTHWAITE,  J.— 1.  The  special  verdict  states  the 
possession  of  the  plaintiff,  in  1832,  under  an  equitable  title, 
and  this  possession  seems  to  have  been  continued  by  the 
wife,  until  the  period  when  she  executed  her  deed  to  the  de- 
fendant. This  deed  is  entirely  void,  as  the  wife  had  no  car 
pacity  to  contract  without  her  husband's  consent.  The  de- 
fendaift  then,  has  exhibited  no  title  whatever  against  that  of 
the  plaintiff,  and  the  latter  is  entitled  to  recover,  if  the  suit 
is  correctly  brought,  and  is  not  defeated  by  the  divorce  a 
vinculo.  [Day  v.  Alverson,  9  Wend.  223;  Whitney  v.  Wri^t, 
15  lb.  171 ;  Jackson  v.  Hubble,  1  Cowan,  613 ;  Jackson  v. 
Miller,  6  lb.  751 ;  Badger  v.  Lyon,  7  Ala.  Rep.  664  j  Smoot 
V.  Lecatt,  1  Stewart,  698.] 

2.  The  possession  being  in  the  husband  previous  to  tho 
ftcoeptauce  by  the  wife  of  the  deed  from  Hardy,  no  one  com- 
ing into  possession  under  the  act  of  the  wife,  can  dispute  the 
right  of  the  husband  to  regain,  the  possession,  unless  he  con-^ 
liects  himself  with  a  better  title.  The  defendant  has  fail^ 
lo  do  this,  because  of  the  entire  invalidity  of  the  deed  by  the 
wife,  and  therefore  it  is  unnecessary  to  consider  what  the  ti* 
tie  of  die  wife  is,  under  that  deed^  as  it  is  clesur  the  husband 
is  not  thrown  on  that  to  maintain  his  action. 
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For  the  same  reason,  it  is  unnecessary  to  Mnsider  vrhat 
the  effieet  is  of  the  divorce  a  vineuh.     Both  these  questions, 
will  be  better  considered  when  the  husband  shall  regain  his 
possession,  and  his  farmer  wife  assert  her  title. 

Judgment  affirmed. 


WILSON  V.  COLLINS,  use,  &c. 

1.  Upon  an  appeal,  or  fxrtunwi^  from  a  jostice's  court,  there  can  be  no 
cliange  of  the  parties;  they  must  be  the  same  ad  in  the  inferior  court 

2.  A  confession  of  judgment  before  a  justice  of  the  peace,  is  a  release  of  er- 
rors, after  which  it  cannot  be  carried  to  an  appellate  court,  either  by  appeal 
or  eartiorarL  If  the  confession  was  by  mistake,  or  procured  by  fraud,  it 
seems  a  Comt  of  Chancery  would  aflbrd  relief. 

Error  to  the  County  Court  of  Sumter. 

Metcalfe,  for  the  plaintiff  in  error. 

Inge,  contra. 

• 

ORMOND,  J, — This  was  a  judgment  confessed  by  the 
plaiatiff  in  error,  before  a  justice  of  the  peace,  for  $50,  in  fa- 
vor of  the  defendant  in  error,  which  was  rendered  against 
him  individually,  and  as  administrator  of  Joseph  Wilson* 
The  judgment  of  the  justice  was  removed  by  certiorari,  into 
the  County  Court,  on  the  petition  of  the  plaintiff  in  error,  al- 
lodging  that  he  confessed  the  judgment  under  the  belief,  that 
a  garnishment  which  had  been  talcen  out  against  him,  and! 
served  on  him,  from  the  Circuit  Court  of  Marengo,  had  been 
discharged,  by  a  satisfaction  of  the  judgment,  but  that  it  i^ 
still  pending  and  undetermined.  The  County  Court  per^ 
mitted  a  declaration  to  bl  filed  against  hiAi  individually,  up- 
on which  judgment  was  rendered  against  him.  This  is  now 
assigned  as  error. 
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It  is  very  certain  that  there  cannot  be  a  change  of  the  par- 
-ties,  upon  an  appeal  from  the  judgment  of  a  justice  of  the 
peace.  It  is  to  be  tried  de  novo,  aecording  to  the  equity  and 
justice  of  the  case,  but  the  integrity  of  the  cause  must  be 
maintained.  But  although  this  action  of  the  court  was  erro- 
neous, we  are  of  the  opinion  it  cannot  be  taken  advantage  of 
here.  A  judgment  by  confession  is  a  release  of  all  errors, 
[Clay's  Dig.  321,  ^  51,]  and  we  know  of  no  reason,  why 
this  should  not  apply  as  well  to  the  judgments  of  justices  of 
the  peace,  as  to  those  of  courts  of  record.  Being  a  release  of 
errors,  the  County  Coiurt  could  not  take  jurisdiction  of  the 
case,  either  by  appeal  or  certiorari,  and  should  have  repudia- 
ted it.  The  action  of  the  court,  though  erroneous,  has  not 
prejudiced  the  plaintiff  in  error.  His  condition  is  no  worse 
now,  than  it  would  have  been  if  the  court  had  dismissed  the 
supersedeas. 

If  the  judgment  was  confessed  by  mistake,  or  the  confes- 
sion was  procured  by  fraud,  it  might  be  a  sufficient  reason  , 
for  the  Court  of  Chancery  to  interpose  by  injunction ;  or  if 
two  persons  are  asserting  a  right  to  the  same  debt,  to  justify 
him  in  filing  a  bill  to  compel  them  to  interplead.  The  exis- 
tence of  these  facts,  however,  will  not  authorize  a  court  of 
law  to  interpose;  they  are  matters  exclusively  of  equitable 
cognizance. 

It  is  our  opinion  therefore,  that  there  is  no  error  in  the  re- 
cord, of  which  the  plaintiff  in  error  can  complain,  and  the 
judgment  of  the  court  must  be  affirmed. 


DUNCAN,  USE,  &c.  V.  HALL. 


1.  A  note  given  by  a  parchaaer  of  a  subdivision  of  the  public  lands,  as  a 
campensation  to  one  "who,  prerioas  to  the  Purchase,  had  settled  upon  and 
improved  the  same,  is  not  supported  by  a  consideration  which  vill  author- 
ize its  recoveiy. 
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Writ  of  Error  to  the  Circuit  Court  of  Cherokee. 

This  cause  was  instituted  by  the  plaintiff  in  error,  before  a 
justice  of  the  peace,  for  the  recovery  of  the  amount  of  a  note 
for  the  siun  of  forty  dollars.     A  judgment  was  rendered  m 
favor  of  the  plaintiff,  and  the  case  was  thereupon  removed  by 
appeal  to  the  Circuit  Court,  where  a  trial  was  had  by  a  jury 
upon  issues  joined  on  the  pleas  of  nan  assumpsity  want  of 
consideration,  and  failure  of  consideration.     A  bill  of  excep* 
tions  was  sealed  at  the  instance  of  the  plaintiff.     The  rulings 
of  the  presiding  judge,  in  charges  refused  and  given,  present 
the  following  questions :     1.  If  one  purchases  a  legal  subdi- 
vision of  the  public  land  of  the  United  States,  on  which  an* 
other  person  had  previously  settled  and  made  improvementg, 
and  as  an  inducement  to  such  settler  to  yield  up  the  land, 
with  the  improvements,  makes  his  promissory  note  for  an 
amount  agreed,  is  that  note  supported  by  such  a  considefa» 
tion  as  to  authorize  a  recovery  thereon?     2.  Will  it  vary  the 
case  that  the  amount  of  the  note  was  prescribed  by  the  mu* 
tual  friends  of  the  parties,  to  whom  the  matters  of  difference 
had  been  referred?     These  questions  were  decided  adversely 
to  the  plaintiff — a  verdict  was  retuijied  for  the  defendant, 
and  judgment  was  rendered  accordingly. 

A.  White,  for  the  plaintiff  in  error,  insisted,  the  consideW 
tion  of  the  note  was  sufficient — 1.  It  was  a  benefit  to  6e  con- 
ferred, in  giving  possession  of  the  land.  [Shaw  v.  Boyd,  1 
S.  &  P.  Rep.  83 ;  Comstock  v.  Smith,  7  Johns.  Rep.  87  ; 
Parker  v.  Crane,  6  Wend.  Rep.  643 ;  Rhea,  Conner  d&  Co.  r, 
Hughes,  1  Ala.  Rep.  263.]  2.  It  was  a  submission  to  arbp- 
tration,  and  for  the  prevention  of  litigation,  which  of  itself  is 
a  sufficient  consideration  to  sustain  the  note.  [Kennedy  v. 
Davis,  2  Bibb's  Rep.  343 ;  2  Id.  449 ;  6  Monr.  Rep.  91 ;  1 
Atk.  Rep.  10 ;  2  Id.  592.]  3.  A  fair  and  amicable  compro- 
mise is  a  sufficient  consideration  to  sustain  a  bond.  [Butlei  , 
V.  Triplett,  1  Dana's  Rep.  152 ;  Sheppord  v:  Watroos,  3 
Caine*s  Rep.  166.]  4.  Again,  there  was  a  moral  obligation 
to  pay  for  the  improvements  upon  the  land,  and  an  express 
promise' which  will  support  an  action.  [Cameron  v.  Fowler, 
5  HilPs  Rep.  215.] 

17 
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below,  and  it  may  be,  the  effect  of  this  pTO<^  may  have  been 
weakened  or  desttroyed  by  other  facts  connected  with  it.  It 
is  true,  there  is  a  class  of  cases  in  which  this  coitrt  has  refiis* 
ed  to  reverse,  although  an  abstract  error  was  made  to  appear, 
but  on  examination,  they  will  be  found  to  be,  wher«  the 
case  as  made  by  the  party  himself,  was  not  sufficient  to  ena- 
ble him  to  recover  or  defend,  or  where,  notwithstanding  the 
error,  the  party  has  had  the  benefit  of  his  claim,  or  defence, 
under  another  phase  of  his^case.  [Rakes  v.  Pope,  7  Ala.  R. 
166 ;  McEenzie  v.  Jackson,  4  lb.  230 ;  Shehan  v.  Hampton, 
8  Ala.  Rep.  942.] 

2.  We  think  the  charge  on  which  the  cause  was  suUnit* 
ted  to  the  jury  is  erroneous.  In  consequence  of  our  statutes 
authorizing  the  institution  of  a  claim,  instead  of  a  suit  against 
the  riieriff,  the  sale  under  the  levy  is  postponed  until  after 
that  daim  is  determined,  and  the  property  is  usually  returned 
to  the  claimant  upon  his  executing  bond  with  surety  for  the 
delivery  of  the  property,  in  the  event  the  claim  is  determined 
against  him.  The  lien  of  the  levy  continues  all  the  time, 
but  the  right  of  property  is  not  in  any  wise  affected.  The 
precise  principle  was  decided  by  us  in  the  recent  case  of  At* 
wood  V.  Pierson,  January  term,  1846,  where  the  property  of 
a  stranger  was  levied  on,  and  his  vendee  after  the  levy  was 
permitted  to  interpose  the  claim.  We  do  not  perceive  the 
force  of  the  objections  urged  by  the  defendant's  counsel,  as 
it  is  clear,  the  right  of  property  sold  or  conveyed  after  a  levy, 
and  previous  to  a  «ale,  by  the  officer,  must  always  pass,  clog- 
ged with  the  consequences  growing  out  of  the  levy,  in  pre^ 
cisely  the  same  manner  as  it  does  when  a  mere  lien  exists. 
It  is  proper  in  this  ca^se,  complicated  as  it  is  by  the  subse- 
quent transactions,  to  again  repeat,  that  we  decline  to  deter- 
mine, now,  what  ils  the  effect  upon  the  respective  rights  of 
these  parties,  if  the  sale  of  the  slaves  in  controversy  was 
tnade  under  the  venditioni  exponas,  issued  in  the  claim  suit. 

I^t  the  judgment  be  reversed  and  the  cause  remanded. 
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1.  It  is  not  necessaiy;  that  one  in  poflBesaion  of  land,  for  which  he  has  a  deed, 
Bhould'deraign  the  title  of  his  grantor,  and  show  that  he  had  right  to  con- 
vey, to  entitle  him  to  the  protection  of  the  statute,  forbidding  a  freeholder 
to  be  fined  out  of  the  county  of  his  permanent  residence.  Otherwise,  it 
seems,  if  he  is  not  in  possession. 

Error  to  the  Circuit  Court  of  Wilcox. 

Assumpsit  by  the  defendant,  against  the  plaintiff  in  error. 

Th^  defendant  pleaded  in  abatement,  that  he  was  a  resi- 
dent citizen  and  freeholder  of  Greene  county,  upon  which  i»- 
sue  was  taken.  • 

Upon  the  trial  of  the  issue,  the  defendant  read  two  deeds 
from  certain  individuals,  conveying  town  lots  to  him,  in  the 
town  of  Eutaw,  also  two  other  deeds  executed  to  him  by  the 
Judge  of  the  County  Court  of  Greene  and  others,  appointed 
commissioners  to  sell  the  lots  of  the  town  of  Eutaw,  by 
which  certain  lots  in  the  town  of  Eutaw  were  conveyed  to 
him.  It  also  appeared  in  evidence,  that  he  had  resided  in 
Eutaw  since  the  year  1838,  upon  one  of  the  lots  sp  convey- 
ed to  him,  which  was  previous  to  the  writ  being  issued.  The 
court  ruled  that  this  evidence  was  not  sufficient  to  sustain  the 
plea. 

PObtes,  for  plaintiff  in  error,  cited  7  Porter,  9. 

ORMOND,  J.— The  statute  (Clay's  Dig.  342,  ^  163,)  pro- 
tects a  resident  freeholder  from  being  sued  out  of  thecoimty 
of  his  permanent  residence,  and  in  our  opinion,  the  evidence 
offered  in  support  of  the  plea,  made  out  a  case,  entitling  ther 
defendant  to  such  exemption.  It  was  not  intended,  that  oner 
in  possession,  holding  a  deed  in  fee  to  the  land,  to  entitle 
himself  to  the  protection  of  the  statute,  should  deraign  the 
title  of  his  grantor,  and  show  that  he  had  good  right  to  con-* 
Tey .    It  is  sufficient  that  he  has  a  deed  irom  one  who  assert- 
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At  the  trial,  the  plaintiff,  Hodge,  offered  Daniel  as  a  wit- 
ness, but  the  court  rejected  him  on  the  ground  of  interest. 

The  defendant,  Thompson,  offered  evidence  to  show  the 
declarations  made  by  Daniel,  a  day  or  two  before  the  deed 
was  executed,  to  the  attorney  of  one  of  the  creditors  named 
in  it,  with  respect  to  the  object  and  purpose  of  the  deed. 
These  were  admitted  against  the  exception  of  the  plaintiff. 

One  Myatt  was  also  offered  as  a  witness  for  the  defendant. 
He  was  the  plaintiff  in  one  of  the  suits  under  which  the 
slave  was  sold  bp  the  sheriff,  and  indemnified  that  officer  by 
bond,  for  making  the  levy  and  sale.  The  court  admitted 
this  wittiess,  notwithstanding  an  objection  from  the  plaintiff.  . 

The  plaintiff  excepted  to  the  ruling  of  the  court  in  these 
three  particulars,  and  they  arc  here  assigned  as  error. 

H.  Davis,  for  the  plaintiff  in  error,  msisted — 

1.  That  the  declarations  of* the  grantor  were  not  admissi- 
ble in  the  connection  they  were  offered.  [Gardner  v.  Tubbs, 
21  Wend.  169.] 

2.  Myatt  was  clearly  incompetent,  because,  if  a  recovery 
is  had  against  the  defendant  in  this  case,  he  is  either  entitled 
to  sue  the  sheriff,  or  to  be  subrogated  to  the  bond  executed  by 
Myatt.     [McGhee  v.  Ellis,  4  Litt.  244.] 

A.  B.  Moore,  contra',  argued — 

1.  Daniel  has  a  direct  interest  in  recovering  the  slave,  as 
his  debt,  for  which  it  was  sold,  is  paid  by  the  sale,  and  a  trust 
results  under  the  deed.  [Holman  v.  Arnett,  4  Porter,  63  ; 
Bank  v.  McDade,  lb.  252 ;  Standifer  v.  Chisholm,  1  S.  &P. 
463 ;  Yarborough  v.  Scott,  5  Ala.  Rep.  222.] 

2.  The  declarations  of  the  grantor,  prepartory  to  executing 
the  deed,  was  proper  evidence  to  go  to  the  jury,  to  shew  its 
purpose.     [Phillips  on  Ev.  231,  234 ;  Grecnl.  Ev.  200-1.] 

3-  Myatt  is  responsible  on  his  bond  to  no  one  but  the  she- 
riff, and  he  is  in  no  wise  connected  with  this  action.    , 

GOLDTHWAITE,  J.— 1.  Upon  the  question  whether 
Daniel  was  a  competent  witness  to  sustain  the  title  of  his 
grantee,  under  the  deed  of  trust,  against  that  acquired  by  the 
purchaser  at  the  sheriff 's  sale,  the  decisions  of  this  Court,   in 
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Pruitt  V.  Lowry,  1  Porter,  101,  and  Holman  v.  Amett,  4  lb. 
63,  seem  conclusive  against. his  competency.  By  the  sale 
under  the  execution,  one  creditor  has  received  a  direct  satis- 
faction of  his  debt,  and  if  the  testimony  of  the  debtor  should . 
cast  the  purchaser,  the  property,  under  the  deed,  would  b© 
applied  to  the  satisfaction  of  his  other  creditors,  or  revert  to 
himself.  He  has  therefore  a  direct  and  immediate  interest 
to.  produce  this  result,  which  is  not,  in  our  judgment,  equi- 
poised by  the  remote  possibility,  that  the  satisfaotion  entered 
upon  the  execution  may  be  set  aside,  if  a  recovery  is  even- 
tually had  against  the  plaintiff  in  that  case,  for  directing  the 
sale. 

2.  The  competency  of  Myatt  as  a  witness,  depends  upon 
the  fact,  whether  he  is  or  is  not,  responsible  on  his  bond,  in- 
denmifying  the  sheriff  for  selling  the  slave  in  controversy. 
It  is  very  clear,  the  plaintiff  here  might  have  brought  his  ac- 
tion against  this  witness,  for  directing  the  levy  and  sale,  if, 
as  asserted,  the  title  was  valid  under  the  deed.  It  is  equ^ly 
clear,  a  similar  action  might  have  been  brought  against  the 
sheriff.  Can  it  then  be  said,  the  responsibility  is  avoided, 
because  the  party  has  chosen  to  proceed  in  detinue  for  the 
recovery  of  the  slave  in  the  hands  of  the  purchaser,  who  may 
have  been  induced  to  make  the  purchase  in  consequence  of 
the  indemnity  to  the  sheriff?  It  is  held,  in  the  case  of  Mc- 
Ghee  v.  Ellis,  4  Litt.  244,  that  the  sheriff  is  liable  whenever 
his  vendee  is  evicted,  in  consequence  of  the  entire  want  of 
title  in  the  defendant,  whose  supposed  property  has  been 
sold.  Nor  is  this  so  unreasonable,  as,  without  conside- 
ration it  might  be  supposed.  As  before  observed,  the 
sheriff  is  liable  to  the  person  whose  goods  are  wrong- 
fully seized,  and  sold,  and  there  is  no  reason  why  he 
should  be  relieved  from  this  liability,  when  the  true  owner 
chooses,  as  he  may  do,  to  pursue  the  purchaser  instead  of  the 
sheriff.  The  case  of  Brummel  v.  Hart,  3  J.  J.  M,  709,  goes 
the  length  of  deciding,  that  the  purchaser,  when  the  creditor 
has  interfered,  by  ordering  the  sheriff  to  levy  and  sell,  has  a 
direct  remedy  against  him  if  evicted.  On  principle  then,  as 
well  as  the  authority  of  these  adjudications,  we  feel  warrant- 
ed in  holding,  that  when  the  execution  creditor  has  indem- 
nified the  officer,  and  the  purchaser  is  evicted  for  warit  of  ti- 
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tie  in  the  debtor,  he  may  proceedagainst  the  sheriff  as  a  war- 
rantor. Whether  the  rule  extends  beyond  this,  it  is  unne- 
cessary at  this  time  to  determine,  as  [this  conclusion  shows, 
the  witness  was  directly  interested  to  sustain  the  sheriff's  ti- 
tle, and  was  therefore  improperly  admitted  as  a  witness  for 
the  defendant. 

3.  The  remaining  point  is,  with  respect  toHhe  evidence  of 
the  declarations  of  Daniel,  made  previous  to  the  execution  of 
the  deed,  allbwed  to  go  to  the  jury,  to  show  the  object  and 
purpose  for  which  it  was  made.  We  cannot  ^well  see  how 
this  evidence  was  proper,  as  the  object  and  purpose  of  the 
deed  was  to  be  ascertained  from  its[face,''or  by  proof  show- 
ing its  falsity.  It  may  be  however,  that  the  bill  of  excep- 
tions is  not  so  full  on  this  point  as  was  intended,  and  there- 
foire  we  shall  decline  any  determinate  opinion,  beyond  what 
has  already  been  said. 

For  the  error  in  the  admission  of  the  witness,  Myatt,  the 
judgment  is  reversed  and  the  cause  remanded. 


GARRETT  v.  RHEA,  Adm'r. 

1.  When  the  sherifi;  under  the  act  of  1828,  returns  the  copy  of  an  execu- 
ticm,  with  the  levy  returned  on  the  original,  his  certificate  is  proof^of  all 
the  facts,  precisely  as  his  return  upon  an  original  execution. 

2.  When,  in  such  a  case,  the  venue  is  changed,  the  copy  so  made  by  the 
sheriff  may  be  certified  by  the  clerk,  and  will  have  the  same  effect  as  in 
the  county  from  which  the  venue  was  changed.  If  other  papera  are  al- 
ledged  to  be  substituted,  it  devolves  on  the  party  making  the  objection  to 
establish  it 

3.  Inferior  cumulative  evidence  to  the  same  point,  is  no  reason  for  reversing 
a  judgment,  though  improperly  admitted. 

Error  to  the  Circuit  Court  of  St.  Clair. 
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Tbiai*  of  the  right  of  property.  An  execution  issued  from 
the  County  Court  of  Cherokee,  in  favor  of  William  HoUoway, 
administrator  of  Charles  HoUoway,  against  Warren  Wash- 
ington, and  came  to  the  hands  of  the  sheriff  of  Benton,  by 
whom  it  was  levied  on  a  slave,  and  a  claim  interposed  by 
plaintiff  in  error.  The  sheriff  returned  the  original  execu- 
tion to  the  Court  from  which  it  issued,  £Lnd  returned  a  copy 
to  the  Circuit*  Court  of  Benton,  upon  which  he  indorsed  the 
levy,  &c.,  with  a  certificate,  as  follows :  "  I,  Robert  S.  Por- 
ter, sheriff  of  Benton  county,  do  hereby  return  this  execu- 
tion to  the  County  Court  of  Cherokee  county,  with  this  my 
indorsement  on  the  same ;  and  the  bond  given  and  affidavit 
made  in  this  behalf,  for  the  purpose  of  the  trial  of  the  right  of 
property,  I  have  returned  to  the  Circuit  Court  of  Benton 
county,  to  be  holden  on  the  4th  Monday  after  the  4th  Mon- 
day in  September  next,  all  of  which  I  certify,  this  the  12th 
day  of  July,  1844.  R.  S.  Porter, 

Sheriff  of  Benton  county. 
I,  Robert  S.  Porter,  sheriff  of  Benton  county,  do  hereby 
certify,  that  the  foregoing  pages  attached,  and  on  this  sheet, 
is  a  correct  copy  of  the  original  execution  issued  out  of  the 
office  of  the  clerk  of  the  County  Court  of  Cherokee,  on  the  . 
1st  day  of  July,  1844,  in  favor  of  William  HoUoway,  admin- 
istrator, &rC.,  of  Charles  HoUoway,  deceased,  against  Warren 
Washington,  for  the  sum  mentioned  in  said  copy.     Also,  I 
do  certify,  that  the  foregoing  return,  made  by  me,  on  said 
original  execution,  returned  to  office,  is  correqtly  set  out  and 
copieij — all  of  which  I  do  certify.     Given  under  my  hand  and 
seal,  this  12th  day  of  July,  A.  D.  1844.         R.  S.  Porter, 

Sheriff  of  Benton  county,  Ala. 
The  venue  was  changed  to  St.  Clair  county.  Upon  the 
trial  in  that  court,  the  claimant  objected  to  the  reading  of  the 
copy  of  the  execution,  because  it  did  not  appear  by  the  cer- 
tificate of  the  clerk  of  Benton  Circuit  Court,  that  a  copy  of 
the  original  exception  had  been  filed  in  his  office — ^nor  whe- 
ther it  was  the  copy  of  the  original,  as  filed  by  the  sheriff  of 
Benton  county — or  whether  it  was  a  transcript  of  the  record 
of  the  Circuit  Court  of  Benton.  The  objection  was  overrul- 
ed, and  the  papers  read  to  the  jury. 
The  plaintiff  then  read  the  statement  of  a  witness,  agreed 
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to  be  received  as  evidence,  that  the  sheriflf  of  Benton  receiv- 
ed from  the  County  Court  of  Cherokee,  an  execution,  of  which 
the  one  attached  is  a  correct  copy.  That  he  levied  the  exe-  • 
cution  on  a  negro  boy,  named  Tom,  then  in  the  possession  of 
Warren  Washington,  and  worth  about  $300^  and  that  the 
return  on  the  execution  was  correct.  To  the  reading  of  this, 
the  plaintiff  objected,  as  not  legal  evidence  of  what  it  par- 
ported  to  prove,  but  the  court  permitted  it  to  go  to  the  jury 
for  what  it  was  worth,  to  which  the  claimant  excepted  and 
moved  the  court  to  charge  the  jury,  that  the.  testimony  did 
not  authorize  them  in  finding  a  verdict  for  the  plaintiff  in 
execution,  which  was  refused  by  the  court,  and  claimant  ex- 
cepted. 

Judgment  for  plaintiff,  and  property  condemned. 
Previous  to  the  trial,  Lewis  Rhea,  administrator  de  bonis 
non  of  Charles  Holloway,  was  made  a  party  to  the  suit,  and 
the  judgment  rendered  in  his  favor. 
.  These  matters^  are  assigned  as  error. 

T.  D.  Ci«ARK£  and  Rice,  for  plaintiff  in  error,  insisted,  that 
there  was  nothing  to  show  that  the  supposed  copy  was  ever 
returned  to  the  clerk's  office  of  the  Circuit  Court  of  Benton, 
or  that  it  was  ever  in  the  office.  The  clerk's  certificate 
does  not  show  that  this  was  a  part  of  the  record  of  the  cause. 

The  agreed  statement  should  have  been  excluded ;  it  was 
not  the  best  evidence  of  the  fact. 

A.  J.  Walker,  contra. 

ORMOND,  J.— The  2d  section  of  the  act  of  1828,  Clay's 
Dig»  213,  «J  63,  provides,  that  when  property  was  levied  on 
by  virtue  of  an  execution  from  another  county,  and  a  claim 
interposed  to  try  the  right,  that  the  sheriff  shall  return  the 
original  to  the  county  whence  it  came,  with  his  return  there- 
on, and  make  out  a  copy  of  the  same,  and  his  return  thereon, 
and  return  the  copy  to  the  court  of  th§  county  in  which  the 
levy  was  made ;  "  and  the  copy  of  such  execution  shall  be 
sufficient  for  the  court  to  proceed  on,  and  try  the  right  of 
the  property  leviedon." 

This  the  sheriff  has  done  in  this  case,  in  strict  conformity 
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with  the  law.  The  copy,  when  thus  returned  by  the  sheriff, 
has  the  same  effect  as  the  original  would  have,  in  other  cases, 
and  his  certificate  is  proof  of  all  the  facts  contained  in  the 
copy  so  returned,  precisely  as  in  the  case  of  an  original  exe- 
cution. 

The  fact  that  the  venue  was  changed  creates  no  difficulty. 
The  copy  there  has  the  same  effect  as  in  the  county  from 
which  it  came.  As  it  required  no  proof  there  to  verify  it, 
neither  did  it  in  St.  Clair.  By  the  change  of  ^eniie,  the  clerk 
was  required  to  send  the  original  papers  in  the  cause,  and  a 
transcript  of  the  minutes  and  orders.  He  certifies  that  he 
has  done  so  in  this  case,  and  this,  with  the  other  papers,  was 
sent  up.  This  is  sufficient,  jprima/acie.  If  other  papers  are' 
alledged  to  have  been  substituted,  it  devolves  on  the  party 
making  the  objection  to  establish  it.  This  precise  objec-. 
tion  was  made  and  answered  in  the  State  v.  Greenwood,  5 
Porter,  482. 

The  statement  introduced  by  consent,  if  not  legal  evi- 
dence, did  not  work  any  prejudice,  as  the  same  Tacts  wef  e 
established  by  the  return  of  the  sheriff,  except  the  value  6^- 
the  slave  levied  on,  ,  ^^ " 

The  judgment  in  favor  of  the  administrator  de  bonis  nan,' 
is  authorized  by  the  statute,  Clay's  Dig.  227,  <^  30.  LiCt  the 
judgment  be  affirmed. 
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101       3 


HAWKINS  V.  THE  STATE. 

!•  Where  several  persons  are  jomtly  indicted  for  a  felony,  they  cannot  claim 
aeparate  trials  9$  a  matter  of  right,  although  they  sever  in  their  pleas :  but 
the  court,  in  its  discretion,  may  allow  them  to  be  tried  separately. 

^  Where  the  verdict  recited  in  the  judgment  entry  affirms  the  defendant's 
gttilt  ai  charged  in  the  bdictment,  but  is  defectively  stated  in  what  fol- 
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lows. the  flMUMfenofhim  edy  the  latter  recital,  as  it  is  oota  necesaary  jpait  oC 
the  judgment,  inay  be  rejected  as  surplusage. 

Writ  of  Error  to  the  Circuit  Court  of  Lowndes. 

The  plaintiff  in  error  was  indicted,  together  with  Reuben 
Harrison  and  Richard  K.  Harrison,  for  an  assault  and  battery 
upon  the  body  of  Robert  J.  Lawrence,  with  intent  to  kill  and 
murder,  &c.  R.  K.  Harrison,  and  Hawkins  having  pleaded 
"not  guilty,"  were  tried  by  a  jury,  who  returned  a  verdict 
of  guilty,  as  to  the  latter,  and  acquitted  the  former  j  where- 
upon judgment  was  rendered  accordingly,  and  Hawkins  was 
adjudged  to  five  years  imprisonment  in  the  penitentiary,  and 
the  payment  of  costs. 

On  the  trial,  certain  legal  questions  were  reserved  by 
bill  of  exceptions,  which  may  be  thus  stated :  1.  The  de- 
fendants severally  moved  the  court  to  allow  them  .to  be  tried 
separately,*  but  this  motion  was  denied.  2.  Inempannelling 
the  jury,  the  defendants  refused  to  join  in  their  challenges, 
and  while  empannelling  the  jury,  a  juror  was  called  and  put 
upon  \he  defendants  by  the  State,  whom  Hawkins  was  wil- 
ling tq  accept,  and  desired  to  be  sworn,  but  Harrison  chal- 
lengec^  him ;  thereupon  Hawkins  moved  for  a  severance  of 
the  trial,  and  insisted  that  such  was  the  operation  of  law,  in 
such  cases,  but  the  court  overruled  the  motion,  and  allowed 
the  cliallenge  by  Harrison. 

J.  E.  Belser  and  J.  A.  Elmore,  for  the  plaintiff  in  error, 
made  the  following  points :  1.  Each  of  the  defendants  be- 
low were  entitled  to  fifteen  peremptory  challenges,  and  the 
State  to  ten,  (Clay's  Dig.  459,  §  66 ;)  and  the  practice  has 
conformed  to  the  law,  even  where  several  defendants  are 
tried  at  the  same  time.  2.  If  several  are  charged  in  the  same 
indictment,  where  the  right  to  a  peremptory  challenge  of  ju- 
rors does  exist,  each  has  a  right  to  a  separate  trial  [1  Pe- 
ters'C.  C.  Rep.  118;  4  Johns.  Rep.  296,-  4  State  Trials, 
666 ;  Foster's  C.  Law,  106 ;  see  cases  cited  in  fj.  S.  Dig.  369, 
^*37.J  Many  of  the  English  cases  assert  the  reverse,  but 
they  have  been  decided  in  reference  to  the  power  of  the 
crown.     [1  Plow.  Rep.  100;  9  State*Trials  11.]     The  mode 


JANUARY  TERM,  1846. 139 

Hftwkinsv,  The  Stale.  " 


of  summoning  juries,  the  nimiber  of  jurors  to  be  summoned, 
and  the  power  of  sheriffs  in  such  cases,  is  materially  different. 
f4  Mason's  Rep.  170  ;  Clay's  Dig.  456,  ^  27 ;  456  ^  32.]  The 
American  cases  which  deny  rhe  right  of  severance,  are  found- 
ed upon  the  common  law.  [2  Dall.  Rep.  535 ;  12  Wheat. 
Rep.  480.] 

3.  By  no  form  of  trial  can  each  of  the  defendants,  where 
there  are  several,  be  deprived  of  th^  number  of  challenges 
which  the  law  gives  him.  [6  Ohio.  Rep.  87.]  4.  The  trial 
of  joint  defendants  should  be  so  ordered,  that  the  regular  pan- 
el for  the  week,  or  term,  should,  if  practicable,  fiurnish  juries 
to  try  them,  without  resorting  to  by-standers — ^this  can  only 
be  done  by  ordering  separate  trials.  [Clay's  Dig.  465,  ^,27; 
456,^  32;  469,  §  53.]  5.  The  law  is  exceedingly  liberal 
in  permitting  parties  charged  with  criminal  offences  to  chal- 
lenge jurors.  [1  Eng.  Cr.  Cases,  224 ;  2  Leach 's  Cases,  621; 
3  Camp.  Rep.  208 ,  4  Taunt.  Rep.  309.] 

6.  The  judgment  on  the  verdict  of  the  jury  does  not  au- 
thorize the  inaction  of  imprisonment  in  the  penitentiary ; 
itaffinns  that  the  defendant  is  "guilty  of  an  assault  with  in- 
tent to  kill." 

Attobnet  GENEBiiL,  for  the  State,  insisted — 1.  It  was 
clearly  a  matter  of  discretion  with  the  court,  imder  all  the 
circumstances,  to  allow  or  refuse  a  separate  trial.     [Mar- 
chaat's  case,  4  Mason's  Rep.  158 ;  same  case,  12  Wheat.  R. 
480 ;  Bixbe  case,  6  Ohio  Rep.  86 ;  2  Hawk.  b.  2  ch.  41,  §  8.] 
2.  Each  defendant  being  allowed  the  full  nmnber  of  chal- 
lei^es  guarantied  by  the  statute,  neither  can  complain.  The 
*  object  of  allowing  challenges  is  not  that  the  prisoner  may  se- 
ket  his  jury y  but  that  he  may  object  to  those  who  ajre  preju- 
diced against  him — ^being  tried  by  a  jury  to  which  he  does 
not  object,  he  cannot  complain.     [State  v.  Marshall,  8  Ala, 
3(tt,  and  cases  there,  cited ;  6  Ohio  'Rep.  86 ;  12  Wheat.  R. 
480.]    3.  The  course  pursued  by  the  Judge,  in  directing  the 
jurors  challenged  to  stand  aside,  was  correct.     If  a  juror  is 
objected  to  by  one,  he  must  be  withdrawn  as  to  all.     [See 
IPlow.  100; 2 Hawk.  563;  2  Hale,  263,  aud cases  before  cited.] 
i  The  right  to  separate  trials  is  not  the  consequence  of  al- 
lowing separate  challenges.     But  if  the-  prisoners  claim  their 


140  ALABAMA. 


Hawkins  v.  The  State. 


right  to  separate  challenges,  then  their  trials  may  be  separat- 
ed at  the  instance  of  the  State,  for  the  public  ccmvenience, 
and  to  prevent  a  failure  of  justice.  [I  Plow.  Rep.  100 ;  2 
Hawk.  663  ;  2  Hale,  263 ;  Charnock-s  case,  3  Salk.  81 ;  12 
Wheat.  Rep.  484-6  ;  1  Ch.  C.  L.  535 ;  Neble'scase,  9  Harg. 
St.  Trials;  Bixbe's  case,  6  Ohio,  86.] 

COLLIER,  C.  J.— The  55th  section  of  the  10th  chapter 
of  the  penal  code,  among  other  things  provides,  that  "  on  a 
trial  for  any  penitentiary  offence,  the  accused  shall  be  allow- 
ed fifteen  peremptory  challenges."  [Clay's  Dig.  459.]  This 
enactment,  it  is  insisted,  makes  it  imperative  upon  the  court, 
where  several  are  charged  in  the  same  indictment,  with  a 
crime  of  the  grade  of  that  designated,  to  allow  to  each  of  the 
defendants  a  separate  trial. 

At  the  common  law,  it  must  be  conceded,  that  it  was 
discretionary  with  the  court,  in  such  cases,  to  direct  or  refuse 
a  severance. 

The  precise  ground  upon  which  the  right  tp  a  separate  tri- 
al is  rested,  in  the  case  before  us,  was  most  elaborately  con- 
sidered in  the  United  States  v.  Marchant,  et  al.  4  Mason's 
Rep.  158.  There,  a  joint  indictment  was  found  against  sev- 
eral for  murder,  who  severally  pleaded  not  guilty.  A  motion 
was  made  in  behalf  of  one  of  the  prisoners  to  be  tried  sepa- 
rately ;  and  this  he  claimed  as  a  matter  of  right.  Mr.  Justice 
Story  was  of  opinion,  that  upon  a  joint  indictment  for  a  cap- 
tal 'offence,  it  would  be  competent  to  try  the  prisoners,  either 
jointly  or  severally ;  that  where  the  trial  is  joint,  the  right  of 
peremptory  challenges  is  in  no  degree  narrowed  or  affected. 
Each  prisoner,  in  such  case,  has  a  right  to  challenge  the  full 
number, -and,  in  this  respect,  is  unaffected  by  what  the  other 
prisoners  do.  '*  If,  therefore,  says  the  learned  Judge,  "in  a 
capital  offence,  where  twenty  peremptory  challenges  are  al- 
lowable by  law,  there  is  a  joint  indictment,  and  joint  trial  of 
several  persons,  each  may  challenge  the  whole  number  to 
which  he  is  entitled ;  and  if  there  be  two  on  trial,  the  chal- 
lenges may  extend  to  forty ;  if  three,  to  sixty,"  &c. 

As  for  the  question,  whether  a  juror  challenged  by  one 
prisoner,  and  not  by  another,  was  to  be  withdrawn  as  to  all, 
it  Mras  considered  settled  upon  just  and  reasonable  principles, 
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that  no  man  ought  to  sit  as  a  juror,  upon  a  joint  trial,  who 
was  not  in  the  estimation  of  all  the  prisoners  indifferent  as 
to  all. 

In  the  case  cited,  it  was  argued  for  the  prisoners,  that  the 
right  of  separate  trial,  when  claimed,  results  necessarily  from 
the  several  right  of  challenge.  The  prisoner,  in  favor  of  life, 
it  was  said,  had  a  limited  right  to  elect  his  jury.  If  he  is 
tried  alone,  it  is  always  in  his  power  to  say  who  that  jury 
shall  be.  But  if  he  is  tried  jointly  with  another  person,  then 
the  jurors  he  may  wish  to  serve  on  his  trial,  may  be  chal- 
lenged by  the  other  prisoner,  and  so  hi»  right  of  election  and 
selection  may  be  materially » impaired.  The  court  thought 
that  the  argument  took  for  granted,  the  very  point  in  con^ 
troversy ;  and  while  it  conceded  that  the  right  to  challenge 
for  cause  is  unlimited,  it  affirmed  that  the  right  of  perempto- 
ry challenge  was  restricted. 

It  is  asked,  "-what  is  the  right  of  peremptory  challenge, 
but  a  right  to  exclude  from  the  trial  any  persons  who  are 
disagreeable  to  the  party  on  trial  ?  Suppose  the  panel  to  con- 
sist of  72  persons,  and  the  challenges  to  be  limited  to  20,  all 
that  the  prisoner  can  do  is  to  exclude  20  from  thi^  list ;  and 
it  depends  altogether  on  the  order  in  which  the  jurors  are 
called,  who  may  be  excluded  or  not.  If  the  prisoner  chal- 
lenge the  first  20  who  are  called,  the  next  12  called  from  the 
remaining  52  constitute,  the  jury.  It  is  true,  that  if  he  choos- 
es to  suffer  any  juror  to.be  sworn,  before  he  has  exhausted 
his  challenges,  to  that  extent  he  selects  his  jury ;  but  this  is 
a  mere  incident  to  his  right  to  exclude  jurors,  to  a  limited 
extent ;  and  not  the  principal  object  contemplated  by  the 
law."  The  reason  upon  which  the  right  of  peremptory  chal- 
lenge was  placed  in  the  argument  at  the  bar,  is  not  referred 
to  by  the  text  writers,  but  it  is  placed  on  the  ground  of  the 
tenderness  which  the  law  extends  in  favor  em  vitte,  to  these 
Mvho  are  charged  with  capital  offences,  and  is  regarded  for  the 
most  part  as  a  concession  tp  the  caprice  and  prejudice  of  the 
accused. 

The  power  of  one  person,  when  tried  alone,  to  say  who 
shall  compose  his  jury,  even  if  those  whose  names  are  on 
the  panel  furnished,  cannot  be  admitted,  not  only  for  the 
reason  stated,  but  for  the  additional  reason,  that  in  a  case  like 
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the  present,  the  State  is  authorized  to  challenge  ten  jurors, 
without  cause ;  and  if  this  right  is  exercised,  it  may  make  it 
still  more  difficult  for  the  accused  to  select  the  jurors  whom 
he  prefers. 

The  View  taken,  is  very  fully  sustained  hy  the  argument 
of  the  court,  and  the  numerous  citations  made  in  the  case 
referred  to.  That  case  was  removed  to  the  Supreme  Court 
of  the  United  States  upon  a  certificate  of  division  of  opinion 
of  the  Judges  of  the  Circuit  Court,  and  was  again  considered 
upon  a  reference  to  the  early  English  decisions,  as  well  as  the 
elementary  writers  upon  criminal  law.  The  court  said,  that 
the  right  of  challenge  is  not  in  it3elf  the  right  to  select,  but  to 
reject  jurors.  It  enables  the  prisoner  to  say  who  shall  not 
try  him,  but  not  to  say  who  shall  be  the  particular  jurors  to 
try  him.  "  The  law  presumes  that  every  juror  sworn  in  the 
case  is  indifferent,  and  above  legal  exception ;  for  otherwise 
he  may  be  challenged.  What  jurors  in  particular  shall  try 
the  cause,  depends  upon  the  order  in  which  they  are  called  ; 
and  the  result  is  a  mere  incident  following  the  challenges, 
and  not  the  absolute  selection  of  the  prisoner,  resulting  from 
•his  power  of  challenge."  The  English  authorities  cited  by 
the  counsel,  for  the  plaintiff  in  error,  are  commented  on,  and 
it  is  very  satisfactorily  shown,  that  they  do  not  sustain  the 
conclusion  which  it  was  insisted  at  the  bar  they  establish. 
None  of  the  earlier  adjudications,  it  was  said,  maintain  that 
jthere  could  not  be  a  joint  trial,  where  tUe  prisoners,  challeng- 
ed. What  fell  fronxLord  Holt  in  Charnock's^case,  in  res- 
pect to  a  several  trial,  referred  solely  to  the  public  inconve- 
nience, on  account  of  a  probable  defect  of  jurors,  and  not  to 
j^ny  matter  of  right  in  the  prisoners.  [See  Rex  v.  Noble,  19 
Harg.  St.  Tr.  1,  16;  HowelPs  St,  Tr.  731.] 

In  Bixbe  v.  Ohio,  6  Ohio  Jtep.  86,  it  was  determined,  that 
two  indicted  of  a  joint  offence,  may  be  tried  jointly,  though 
a  separate  trial  is  demanded  by  one  of  them ;  and  where  sev- 
eral are  thus  indicted,  and  put  upon  their  trial,  each  must  be 
allowed  his  separate  peremptory  challenge  of  jurors.  To  the 
(same  effect  is  the  case  of  the  United  States  v.  Wilson,  1  Bald. 
Rep.  78. 

In  the  United  States  v.  Shop,  et  al.  1  Peters'  C.  C.  Rep, 
J 18,  the  court  permitted  three  of  seven  prisoners  indicted 
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joiBtly^  to  be  tried  separately  from  the  other  four,  upon  amo- 
tion by  them,  suggesting  that  the  defence  was  different  in 
some  respects,  and  at  variance  with  their  co-defendants,  and 
that  it  was  difficult  to  agree  in  the  challenges  of  jurors.  It 
does  not  appear  from  the  report  of  the  case,  that  a  separate  tri- 
al was  either  claimed  or  conceded  as  a  matter  of  right.  So 
that  the  case  is  not  an  authority  for  the  purpose  for  which  it 
was  cited.  The  People  v.  Howell,  4  Johns.  Rep.  296,  ifl 
equally  inconclusive.  It  was  there  insisted,  that  the  prisoner 
being  entitled  to  a  peremptory  challenge,  should  not  be  tried- 
jointly  with  his  co-defendant.  To  which  the  court  replied, 
that  he  was  not  entitled  to  a  pereniptory  challenge,  and  con- 
sequently the  force  of  the  objection  was  destroyed.  "In  all 
cases,  at  least  where  the  right  of  peremptory  challenge  does 
not  exist,  and  two  persons  are  indicted  jointly,  they  may  be 
tried  jointly  or  separately,*  at  the  discretion  of  the  court. 
This  is  the  settled  practice,  both  here  and  in  England,  and 
no  objection  to  it  exists  sufficient  to  outweigh  the  public 
convenienceof  the  rule."  Certainly  there  is  no  affirmation 
in  this,  that  if  a  challenge  without  cause  be  allowable,  a  sep- 
arate trial  should  be  accorded  as  a  matter  of  right.  None  of 
the  cases  cited  show  such  to  be  the  law,  while  the  reverse  is 
supported,  not  only  by  express  adjudications,  but  by  reason- 
ing too  potent^  and  too  long  recognized,  to  be  disregarded. 
We  are  of  opinion,  that  the  law  as  we  have  stated  it  from 
Mason,  was  correctly  adjudged,  and  without  reiterating  what 
has  been  said,  we  are  content  to  confomi^o  it ;  consequent- 
ly, the  Circuit  Court  did  not  err  in  the  points  ruled  in  the  bill 
of  exceptions. 

The  verdict  of  the  jury  affirms  the  guilt  of  Hawkins  as  • 
charged  in  the  indictment,  viz :  that  he  committed  the  as* 
saolt  and  battery,  with  the  intent  to  kill  and  murder.  This? 
is  confessedly  a  finding  co-extensive  with  the  charge  ;  but  it 
is  supposed  that  the  consideratum  est,  consequent  upon  the 
verdict,  is  defective,  and  that  it  does  not  show  the  plaintiff  in 
error  is  subject  to  imprisonment  in  the  penitentiary,  although 
he  is  directed  to  be  thus  punished.  That  portion  of  the  en- 
try is  as  follows :  "  It  is  therefore  considered  by  the  courty 
that  the  prisoner,  C.  Spencer  Hawkins,  is  guilty  of  an  assault 
with  intent  to  kill,  and  that  he  be,  and  is  hereby,  sentenced 
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to  imprisonment  in  the  penitentiary,"  &c.  So  much  of  the 
judgment  as  is  an  affinnation  by  the  court  of  Hawkins'  guilt, 
may  be  rejected  as  surplusage.  The  jury  had  ascertained 
his  guilt,  and  it  was  enough  for  the  court,  without  reiterat- 
ing it,  to  have  followed  their  verdict  by  adjudging  the  ap- 
propriate punishment.  This  has  been  done,  and  the  surplus- 
age cannot  avoid  the  judgment.  Utile  per  inutile  non  tn- 
Hatur. 

The  judgment  of  the  Circuit  Coiurt  is  aflSrmed. 


TATUM,  ET  AL.  V.  MANNING. 

1.  In  an  action  of  troVer « agtiinst  the  purchaser  from  one  who  is  dead,  hid 
widow  and  son  are  competent  witnesses  for  the  defendant,  it  being  shown 
that  the  estate  of  their  relatioh  is  insolvent. 

2.  When  a  father  was  one  of  the  distributees  of  an  estate,  of  which  no  ad- 
ministration was  taken,  and  received,  as  his  distributive  share,  by  agree- 
ment with  the  other  distributees,  the  services  of  a  slave  until  his  son  came 
to  the  age  of  21,  and  the  residue  of  interest  in  the  slave  was  given  by  the 
distributees  to  the  son,  when  of  that  age,  in  consequence  of  the  intentions 
of  the  intestate  to  givenim  the  slave — ^Held,  that  a  purchaser  from  the  father 
was  not  protected  against  the  title  of  the  son,  by  the  ^tute  of  frauds,  al* 
though  the  father  had  remained  in  possession  of  the  slave  for  more  dum 

•     three  years.  '  The  conveyance  to  the  father  is  for  a  valuable  considemtion, 

and  therefore  the  remainder  is  within  the  exception  of  the  statute. 
^  In  trover  for  slaves,  the  measure  of  damages  is  the  value  of  the  slaves,  at 
the  time  of  conversion,  or  at  any  time  between  that  and  the  time  of  the 
trial. 

Error  to  the  Circuit  Court  of  Chambers. 

Trover,  by  Manning  against  Tatum  and  Manifee,  to  re- 
cover the  value  of  a  slave  alledged  to  have  been  converted 
by  him.     The  plaintiffs  in  error  were  made  parties  to 'the  suit, 
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98  the  pcprsonal  i^pfesentativea  <tf  Menifee,  he  hav^ing.  died 
duxiDg  its  progresfiL 

.  At  the  trial,  the  plaintiffs  gave  evidence  conduujing  to  prove 
that  the;  ^lave  was  originally  the  propeity  of  John  Spalding; 
who  was  without  child)^en,  and  had  frequently  expressed  the 
intention  to  give  one  slave  toj  his  nephew^  the  plcdnliffi 
Spalding,  on  his  death  b; d,  called  a  tiritness,  and  said  his  wish 
wad,  the  plaintiff  should  have  the  slave  which  is  the  subject 
of  the  suit.  The  evidence  further  conduced  to  prove^  that 
after  Spalding's 'death,  the  distributees  of  his  estate  lnet,'and 
agreed  to  a  division  without  any  administration  upolti  it.  The 
share  of  each  was  small — ^less  than  a  slave.  Mark  Manning, 
the  father  of  the  plaintiff^  apd-  a  distributee  in  right  of  his  wife, 
of  Spalding's  estate,  took  the  ^ve,  which  is  the  sulgticsc  of 
the  suit,  amder  a  stipulation  to  deliver  it  to  the  plaintiff,  wben 
he  should  reach  the  age  of  21.  In  the  meantime,  the  father 
was  to  take  the  services  of  the  .  slave^  and  he  got  nothing 
more  than  these  services  for  his  share-«-unless  some. money, 
wbioh  was  uncertain.  The  facts  and  stipulations  of  the  di* 
vision  were  reduced  to  writing,  and  signed  by  each  of  Sp^ildi 
ing's  distributees,  but  this  was  not  produ<ied.  It  did  not  dis^ 
tinctly  app^ar^  whether  the  father  took  the  Slave  as  the  pitH 
perty  of  the  son,  with  the  right  to  have  its  services  until  the 
sm  ^came  of  age,  the  saivioes  to  constitute  his  distributive 
share ;  e^  whether  he  took  the  slave  as  his  own,  tinder  a  pro^ . 
mise  to  delivei;  it  tp  the  son  when  he  shoiild  come  of  ageJ 
Menifee  purchased  the  slave  in  1630,  frqi;n  Mark  Manningy 
for  a  fair  price,  and  received  from  him  a  bill  of  sale.»  • 

The  defendant  then  offered  to  read  the  depositions  of  Mar- 
garet Manning,  the  wife  of  Mark,  and  mother  of  the  plaintiff; 
also,  the  deposition  of  Wm>  Manning,  a  son  of  the  said-Mabrk. 
These  depositions  were  ruled  out,,  because  the  witnesses  werer 
the  heirs  of  Mark  .Manning,  whose  bill  of  sale  was  a  warran^^ 
ty  to  thedefendantt  Evidence  tv'as  then  offered  by  the  de*^ 
fendant  to. prove,  that  he  died  insolvent,  but  the  'court,  not*^ 
withstanding^  refusejl  to  admit  the  depositions. 

The  court  (barged  the  jury,  that  if  Spalding,  on  his  death 
bed,  declared  his  wish  that  the  plaintiff  should  have  the  slave^ 
though  the  same  never  had  been  veduead  to  writing,  and  if. 
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to  give  effect  to  it^  the  distributees  stipulated  with  Mark  Main 
ning,  that  he  should  take  the  slave  as  the  property  .of  hid  son, 
use  it  until  his  son  came  ofage,' free  of  account,  and  then'de- 
liver  it  to  his  son,  they  should  find  for  the  plaintitf,  uotwith* 
standing  Menifee  may  hare  purchased  for  a  fair  pifice,  with- 
out notice.  Al«o,  th«^  if  the  verdict  was  for  the  plaintiff, 
hire  might  be  given  for  the  dlave,  from  the  time  {daintiff  came 
of  age,  (which  was  in  1835,)  up  to  the  trial,  notwithstanding 
ing  the  demand  was  made  in  1842. 

The  defendants  excepted  to  these  several  rulings  of  the 
court,  and  they  are  here  assigned  as  erron 

B*  F.  Goodman,  fw  the  plaintiffs  in  error^  insisted — 
1.  That  the  depositions  of  the  -witnesses  ought  to  have  been 
admitted.     [McKinney  v.  McKinney,  B  Stew,  IT;  Harrel  v. 
Ployd,  3  Ala.  Rep.  18.] 

%  Mark  Manning,  the  vendor  of  the  plaintiff  in  error,  hav« 
ing  been  in  possession  of  the  slave  for  three  years,  must  be 
presumed,  in  favor  of  creditors  and  purchasers,  to  be  the  ac* 
tual  owner,  no  reservation  in  another,  or  limitation  of  his  in* 
terest  having  been  declared  in  the  terms  of  the  statute.  [Sew- 
all  V.  Gliddon,  1  Ala.  Rep.  N.  S.  62 ;  Myers  v.  Peek,^  2  lb. 
648 ;  Oden  v.  Stubblefield,  4  lb.  40.] 

3.  The  measure  of  damages  in  trover,  is  the  value  of  the 
property  and  interest  upon  it,  from  the  time  of  conversion. 
[White  V.  Martin,  1  Porter,  215.]  As  to  what  constitutes  m 
conversion,  he  refafred  to  Glaze  v.  McMillion,  7  Porter,  279  ; 
Gray  v.  Crocheron,  8  lb.  191.] 

Bauoh,  for  the  defendant  in  error,  contended — 

1.  The  witnesses  being  the  heirs  of  Mark  Manning,  the 
vendor  of  the  defaidant,  were  competent  to  support  his  title, 
because  if  that  was  insufficient  to  {nroteet  ihe  party,  the  aaseCs 
to  which  as  heirs  they  would  be  entitled  would  be  subj|ect  to 
respond  to  his  vendee  when  the  warranty  failed.  The  record 
in  this  suit  would  be  evidence  in  one  against  the  admkiistm- 
tor  of  Manning  to  show  an  eviction.  [Cowen  &  HilFs  Notes, 
1539.] 

2.  It  is  not  material  to  inquire  whether  the  gift  by  Spald* 
ing  to  the  plaintiff  could  have  been  sdbtained  as  such,  in 
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atfiot  law.  It  is  sufficieittthc^t  those  interesled  in  this  quQfr* 
tlonf  admitted  his '  right,  4Lnd  undetr  that  right  deliveved  th^ 
property  to  the  father*  The  d&liv^y  to  him  was  a  delivery 
to  the  i^ainliff.  [Sewatt  v.  Glid<keD^  1  Abu  Rep.  N.  S.  52.]  t 
3.  It  is  true,  the  general  rule;  i^,  tbsut  in.trovei:,  the  value  at 
the  time  of  cduyersian,  or;  at  any  subseqiieitt  pefriod,  is  the 
measure  of  damages,  (3  Leigh's  N.  P.  1^,)  but  whe&  slaves 
are  the  subjeet  of  the  suit,  it  is  their  value,  and  that  of  theiir 
labor.  [1  N.  6o  VcC.  ^l  \  &lUbrd  v.  Fannin,  1  Bay^ 
273.] 

GOLDTHWAITE)  J.'—l.  Them  is  some  conflict  of  de- 
eisioii  upon  the  first  point  made  in  this  q^use ;  both  as  to  thq 
nde  itself,  and  its  api^ication  to  particular  cases*  [See  Cow-» 
en&r  Hill^s  Notes,  1539.]  With  us^  however,  in  McKinney 
▼.  McKinney,  2  Stewart,  17,  a  distributee  is  held  incpmpe* 
VsaXi  prima  fcuiey  ^^  testify  in  behalf  of  the  personal  repro<' 
sentative  ;•  yet,  in  that  ^ase,  it  is  coaceded,  such  a  witness 
may  be  sworn,  whea  it  id  shown  affionatively,  that  he  hss  no 
aetual  interest  in  the  estate.  Without  stoppijog  to  inquire 
whether  the  saoie  rule  governs  the  witness,  when  the  pet'* 
sonal  repreeentative  is  not  a  party  to  the  suit,  but  may  be 
charged  by  reason  of  it,  we  repiark,  that  here  the  exQeption 
flfa^ws  ih»primA  fwde  intendment  of  interest  was  rebulled 
by  proof  that  the  estate  was  insolvent.  It  being  thusshown^ 
that  there  was  no  fund  to  distribute,  the  apparent  interest  (rf 
the  witnesses  wasdisiMroved,  and,  in  our  judgment,  their  d^ 
positions  should  have  beea  allowed  to  go  to  the  jury,  in  this 
aspect  of  the  proof  S^e  Cowen  &  Hill's  Notes,  1541,  114 
to  119}  where  many  cases  to  this  effect  are  collected. 

2.  The  next  is  a  more  important  question,  as  it  requires 
the  examination  of  our  statute  of  frauds,  in  a  view  which  hithr 
eito  has  not  arisen,  The  cases  of  Myers  v.  Peek,  2  Ala.  R> 
£48,  and  Odnn  v.  Stubblefield,  4  lb.  4Q,  establish  thai  a  res- 
iermtion  by  the  grantor,  or  doAor,  is  void,  under  the:  statM<te, 
when  the  precedent  estate  is  not  supported  by 'a  valuable  eon*- 
sideration,  and  the  first  taker  has  cc^inued  in  possesnorx  for 
meie  than  three  y^ars.  Oh  the  other  band,  those  of  The 
Biak  v.  Croft,  6  Ala.  R,  §22,  wd  Johnson  v.  The  Bank,  7 
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to  give  effect  to  it)  the  distributees  stipulated  witly^ 
ning,  that  he  should  take  the  slave  as  the  pt^p^^ 
use  it  until  his  son  came  of  age/ free  of  aocoo^  ^ 
liver  it  to  his  son,  they  should  find  for  the  ^f  | 
standing  Menifee  may  have  purchased  fo^  ^  ^  f* 
.  out  notiee.  Also,  that  if  the  verdict  f^^g  ^ 
hire  might  be  given  for  the  iSiave,  froiii 
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<roiild  be  if  the  personal  representative,  acting 

/flsdnictions  of  the  distributees,  had  eonve;J^ed  the 


.rtiiiftated,  or  effi- 


xne  title  to  the  slate  de- 

^x  might  be  appointed  as  his  pefson- 

^  and  the  rights  of  all  parties  may- be  ^hsld- 


648; 
3. 


-/ 


r^ 


jff  jtfanning,  the  father,  until  his  son  should  attain  the 
n^  .^jgl,  with  remainder  to  the  son  after  that  pteriod.    TM^ 
/^^yftfice,  so  ftir  as  the  elder  Manning  "was  conceJ-ried, 
^^jdbe  sustained  by  a  valuable  consideration ;  that  isj  the 
^0  far  this  determinate  period,  was  coiixteyed  4n  conside- 
Ltion  of  the  distributive  share  to  which  he  wds  entitled. 
rpiie  precedent  estate  in  the  slave  being  supported  'fey  a  vilu- 
iiljje  consideration,  and  being  bona  fide,  would  sUstalii'  a'  re- 
version to  the  grantor,  within  the  principles  established  in 
tHe  c£»es  of  Croft  and  Johnson,  previously  cited,  and  it  there- 
fore becomes  unirnportant  to  consider,  so  far  as  the  cOHstnic- 
ti6n  of  the  statute  is  in  view,  how  that  reversion  is  affter- 
wards  disposed  of.'    The  circumstance,  that  instead^  of  re- 
serving the  remaining  ittterest=  in  the^  slave,  ^o  the  dfetribii* 
tefete,  that  is  givteby  them  at  the  sclme  time  to' the  eoti;  is  the 
onei 'Which  (Creates  all  the  difficulty  here;  but,  in  bur  jndg- 
ment,  it  is  the  same  in  legal  effect,  and  in  its  consequences, 
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as  if  the  remaining  interest  in  the  slave  had  been  reserved  to 
the  distributees  themselves.  We  come  to  the  conclusion, 
there  was  no  error  in  this  regard,  in  the  charge  to  the  jury. 

3.  The  measure  of  damages,  in  an  action  of  trover,  is  the 
value  of  the  ch^tel  at  the  time  of  conVei^ion,  or  at' any  time 
between  that  and  the  time  of  trial.  [Steph.  N.  P.  2711; 
Greening  V.  Willrinson,  I  C.  &'Pl  625.}  '  The  precise  qAes^ 
tion,  ^e  believe,  has  not  distinctly  arisen  in  this  Court^  though 
the  rule  as  stated,  seems  to  be  conceded.  .  In  White  y.  Mar- 
tin, 1  Porter,  215,  and  in  Strong  v.  ^tJ^ong,  6  AI^Re{>*i^,45, 
it  is  said,  the  plaimiffm^y  always  avoi^d  the.  diffiiCulil;y  lof  :,as- 
BessiDg. the  value  by  bfinging  deti&ue.  In  S^uih  iCaialina; 
the  rule  with  tespeot  to  ^ves  is  so  ratified,  «»'to^dkiw-the 
value  of  their  labor  to  be  recovtt«d in  addition totheiir  Vfilhie. 
[Banks  v.  Hatton,  1  N.  &  McC.  221.]  But  we  are  not  aware 
of  any  reasons  applicable  to  slaves,  which  laiay 'not'bs^'fip^li-  • 
ed  to  all  other  chattels  capable  of  use.  We  think  the  har- 
mony of  decisioD  i& better  sustained  by^  recognizing: the isiine 
rales  as  govienung  all' d«scriptioBs  of  chaMels.  -  lAdeed^  it  At 
evadent^  that  the  defendaot  to  an  action  niay  not  h^veneeii^- 
ed'the  -value  of  the  hiie,  fcom  slaves  which  he  honi^fetiy  snjh* 
posed  tq  belong  to  himself.  Independent  ofsuoh  oeneiddiat 
tions/  however,  our  opinion  is,  that  the  reason- give!)  in.Str^bg 
tf.  Strong,  appliies  equally  here,  and  that  the  Action  afjaeiih 
Hue  should  have  been  selected,  if  damages  for-  the  d8tei|laoD 
of  Iheslave^  was  in  part  the  object  of  the  sHaA.  As  theohacgld 
with)  respect  to' the  measure  ^f  damages  iBdiffeDen^  £rem<tha[t 
which  the  law  gives^  there' is  error  also  in  tlii»  partioularl  i  '  i 

For  the  bauaes  we  have  noticed,  the  judgmeiit  isMieYter 
^y  and  the  cause rt^nanded.  /  i    .'r 
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BABCOCK  &  GRIFFIN  v.  WILLIAMS. 

L  A  surety  in  a.  claim  bond,  ia  not  precluded  by.  a  judipneot  impvopeily  ofa^ 
tained  against  his  prmcipal,  from  resorting  to  a  Court  of  Chanceiy,  to  es- 
tablish, that  the  property  levied  on  and  condemned;  had  been  previously 
'  levied  on  by  a  senior  judgment  creditor,  and  condenmed,  pending  the  trial 
"of  which,  the  last  levy  was  made ;  and  that  the  property  had  been  dblivef- 
'  ed,  in  aads&etionbf  the  judgment  of  the  seniOTel^ditDr.. 
9l  AMniorcradKlXM-doesnotlose'hiaZfmjbecaiitfe  aclaimii  inteipofled^iiid 
'  .Ir^twned  totfae  Cowify  C^urf  fiv  tiial,  but  will  oantiiiQe.ttittt  th^  4uit  i* 
:ddtipiniiiied«  when  it  may  be  reissued. 

Err<Nr  to  the  Chanoeiry  Qourt  of  Barbour. 

•  Thb  bill  was  filed  by  the  dDfimdaat  iii  error^  ^d  wtaAes 
that  the  Bank  of  Golumbus  reoovered  a  juilgiiieiit  agaitiat 
Thomas  Oray,  and  others,  in  the  Coiinty  Court  of  Baibour ; 
that  oil  the  28th  August,  1843,  an  execution  issued  on  the 
judgment,  and  was  levied  on  a  negro  woman,  as  the)>ro^erty 
of  Gray ;  that  Gbray,  as  the  next  friend  of  his  wife,  interposed 
a  cl|iak,  and  gaire  bond  to  try  the  right  of  property,  with 
complainant  as  his  surety  in  the  claim  bond ;  that  a  trial  of 
tbe  right  was  had  in  the  County  Court,  and  the  negro  wotnan 
found  subjeet  to  the  execution ;  that  on  the  14th  February, 
1844,  another  exiecution  issued  from  said  court,  on  thesaitoe 
jodgment,  and  against  the  same  defendant ;  that  by  virtue  of 
the  execution,  the  sheriff  demanded  theslare  preriouMy  leV- 
ied  on;  took  her  into  possession,  and  sold  her,  under  the  last 
mentioned  execution.  - 

That  on  the  31st  October,  1843,  two  executions  issued 
from  the  clerk's  office  of  the  Circuit  Court  of  Barboiu,  one  in 
favor  of  the  plaintiffs  in  error,  for  $493  24,  and  one  in  favor 
of  B.  S.  Hawley,  for  $104  59,  besides  costs,  against  the  said 
Gray,  and  were  on  the  same  day  levied  on  the  same  slave, 
when  Oray  again  interposed  a  claim  on  behalf  of  his  wife, 
and  the  complainant  as  his  surety  for  trial  of  the  right ;  that 
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at  the  fall  term,  1844,  these^trials  of  right  of  property  came 
on  to  be  tried,  and  the  slave  was  found  subject  to  the  exeou- 
tioDs ;  that  eMCUtions  iasoed  on  the  $th  Deeehiber,  1844,  up« 
on  iv'hich  the  sheriff  indorsed,  that  he  demanded  the  slave  of 
the  complainant,  and  that  he  failed  to  deliver  up  the  same^ 
and  that  thereupon  executions  issued  against  Gray  and  com- 
]rfainant,  for  the  debt  of  plaintiffs  in  errof)  and  costs,*  the  ne-^ 
gro  woman  having  been  previously  delivered  up  to  the  she* 
riff  to  satisfy  the  execution  in  favor  of  the  Bank,  and  sold  by 
him.  The  bill  aliedges  that  both  the  plaintiffs  in  error  and 
Hairley  are  non-residents. 

Babcock  &  Oriffin  onswier,  and  admit  the  allegatidDs  of 
the  bill,  and  a  judgment  pro  con/esso  was  taken  against 
Hawtey. 

The  Chancellor  made  his  decide,  enjoining  the  collection 
of  the  judgments.     From  whioh  this  writ  is  prosecuted. 

ParoB,  for  the  plaintiff  in  enror. 
S4TBE,  contra. 

ORMOND,  J. — ^It  has  been  established  by  the  previous  de- 
cisions of  this  Court,  that  where  an  execution  has  been  levi«- 
ed  on  property,  and  bond  given  to  try  the  right,  a  jun»ur  ei^ 
ecution  cannot  be  levied  on  the  same  property^  pending  <h^ 
trial,  though  the  property  is  left  with  the  defendant  in  execu-> 
tion.  [Kemp  &  Buckeye  v.  Porter,  7  Ala.  Rep.  136.]  This 
being  the  feet,  in  regard  to  the  two  last  levies  made  in  this 
case,  would  hAve  been  decisive  agamst  their  validity,  if  thW 
objection  had  been  tdken  in  the  Circuit  Court,  |M!evioU8  to  thef 
judgment  on  the  trial  of  the  ri^ht  of  property,  and  th^  only 
question  is,  whether  the  surety  in  the  claiin  bond,  can  be 
prejudiced  by  the  omission  of  his  principd  to  interpose  thH 
objection. 

In  our  judgment  he  is  not.  He  was  not  a  party  to  that 
proceeding,  and  is  not  concluded  by  it.  The  facts  then,  are, 
that  a  statute  judgment  has  been  obtained  against  him,  for 
not  doing  that  which  it  was  impossible  for  him  to  do,  the 
slave  having  been  previously  delivered  to  the  sheriff,  and  sold 
onder  the  prior  execution  of  the  Bank. 
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,  Tb&  iQtes{K>dition  of  the  claim,  did  not  in^  the  slightest  de« 
gpiOQ/ affect  the  junioif  judgment  creditors,' or  abridge  any  of 
th0ir< ifight^,  but  was  superinduced  by  their  own  act,.inleiqr<' 
ingon  property  which  was  then  in  the  custody  of  thekiw^ 
{UDd  not  mibject  to  be  levied  on/  . 

-  iNor  does  it  Tary  the  case  in  the 'slightest  degree,  that  the 
CounJy  Court  had  not  jurisdiction  of  the  trial  of  the  right  of 
property.  The  institution  of  that  proceeding  was  the  act  of 
^e  claimant,  in  which  the  plaintiff  in  execution  did  not  par* 
ticip^te;  it  did  not.  therefore  affect  the  lien  of  the  senior  credit- 
tor,  which  continued  until  that  suit  wad  determined^  when 
Ihe  epoeoutioaft  was  i^ain  reis^ued^  and  levied  on  the  ssme 
property <  •     t  . 

This  is  a  full  and  complete  answer  to  the  levy  of  the  |Aaiilt 
tiffa  in' error,  but  it  is  one  whieh  the  complainant  has  had  no 
opportunity  to  make  at  law,  as  the  statute  judgment  conse- 
quent upon  the  return  of  the  sheriff,  is  rendered  ex  parte.  In 
such  cases,  it  has  been  repeatedly  held  by  this  court,  that  the 
party  aggrieved  may  seek  redress  in  equity,  and  it  n^ay  be 
added,  can  obtain  it  no  where  else. 

.  iTlj^case,  when. stripped  of  all  adventitious  circumstanoes^ 
is  tbpiV  of  a  .surety  for  the  delivery  of  property,  lev^d  on  by 
tbree  judgment  creditors,  which  he  has  delivered  up,  and 
Wil^ch  has  been  absorbed  by  the  senior  execution.  Upon,  no 
piripciple  of  justice  or  equity,  can  he  be  made  responsible  for 
th|9  deficiency. 

Wo,  ihixxi^  however,  he  should  be  taxed  with  the  costs  of  the 
Court  of  Chancesry,  the  resort  to  which  he  might  have  pre- 
v^iite^i  .hy  aa  applicatioff  to  the  court  of  law,  upon  the  triala 
c^  the  sight  of  property.  The  costs,  of  this  court,  must  be 
p«dd  by  the  plaintiffs  in  error.  With  this  modiiica^t^^  th» 
di^nree  of  the  Chancellor  mu^  be  affurmed.  .  , 
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THE  BRANCH  OF  THE  BANK  OF  THE  STATE, 
AT  MONTGOMERY,  use,  See.  v.  GAFFNEY. 

1.  Where  an  action  is  brongiit  upon  the  indonement  of  a  promiasoiynole^ 
the  plaintiffs  right  to  recover  caanot  be  made  oot  by  proof  of  a  frandn- 
lent  concealment,  or  misrepresentation  by  the  ind<»Ber,  in  respect  to  the 
ability  of  the  maker  to  pay.  To  make  such  a  fraud  available  as  a  ground  of 
action,  it  must  be  specifically  declared  on,  in  a  suit' brought  by  tiie  party 
defiauded. 

2.  A  promiasoiy  note  payable  in  bank,  is  by  statute  made  subject  to  ^  the 
rales  of  the  law  merchant,  as  to  days  of  grace,  demand  and  notice,  in  the 
same  manner  that  inland  bills  of  exchange,^  d&e.  are ;  consequently,  where 
such  paper  is  indorsed,  either  regularly  or  irregularly,  the  indoiser  must 
be  charged  by  a  demand  and  notice. 

f  9L  Where  commercial  paper,  ptmt  due,  is  indorsed,  it  cannot  be  assumed  as  a 
kgtdconduwm^  that  a  demand  of  payment  should  be  made  by  the  holder, 
and  notice  of  its  diriionor  given  within  any /irvdae  Hme;  but  in  such  case, 
all  that  can  be  said  is,  that  the  demand  must  be  made,  and  the  notice  giv- 
en, in  a  reasonable  time.  The  facti  must  be  ascertained  by  the  jury,  and 
their  verdict  should  be  influenced  by  such  legal  analogies  as  are  estab- 
lished. 
4.  An  action  may  be  brou^  without  a  previous  request,  where  a  party  pro- 
mises to  pay  on  demand,  yet  in  the  case  of  indorsed  paper,  the  writ,  or 
summons,  by  which  a  suit  thereon  is  commenced,  does  not  authorize  the 
officer  to  whom  it  is  addressed,  to  receive  the  money,  or  contemplate  pay- 
•  ment  otherwise  than  by  legal  coercion ;  consequently  it  is  not  a  sufficient 
demand  to  make  a  notice,  which  is  merely  consequential,  avail  any  thing. 

Writ  of  Error  to  the  Circuit  Court  of  Lowndes. 

This  was  an  action  of  assumpsit,  at  the  suit  of  the  plain* 
tiff  in  error,  against  the  defendant,  as  the  guarantor  of  a  pro- 
missory note.  The  declaration  contains  six  or  seven  counts, 
but  as  the  fourth  is  the  only  one  in  question,  we  will  not  no- 
tice the  others.  That  count  alledges,  that  the  defendant,  on 
the  20th  of  February,  1838,  being  indebted  to  Thomas  Bry- 
ant in  his  life-time,  in  the  sum  of  "two  thousand  dollars, 
transferred,  delivered,  and  indorsed/' a  promissory  note,  "da- 
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ted  the  17th  January,  1837,  due  twelve  months  after  date, 
to  the  Cashier  of  the  Branch  of  the  Bank  of  the  State  of  Ala- 
bama, at  Montgomery,  or  bearer,  for  fifteen  hundred  dollars, 
{or  value  received,  negotiable  and  payable  at  «aid  Bank, 
signed  by  one  Joseph  J.  Burt,  Edward  W.  Gilbert,  and  Jas. 
W.  Taylor."'  And  the  defendant,  at  the  time  of  the  transfer 
^lentioned  above,  represented  to  the  plaintiff,  that  the  makers 
of  the  note  were  solvent,  and  the  same  could  be  coUected  of 
fhemr;  when,  in  fact  and  in  truth,  they  were  wholly  insol- 
vent, "and  of  this  fact  the  said  defendant  was  fully  advised 
and  cognizant,''  at,  &c.  And  the  "  plaintiff  avers  that  he 
sued  the  said  makers,  to  the  first  court  after  he  received  the 
said  note,"  atj  to  wit,  &c.,  and  at,  &c.  "judgment  was  ob- 
tained against  them  for  the  principal  of  said  note,  interest 
and  costs ;"  and  upon  that  judgment  an  execution  was  issu- 
ed, on,  &c.,  and  placed  in  the  hands  of  the  sheriff  of,  &c., 
who  returned  the  same  "  no  property"  found,  The  plaintiff 
farther  avers,  that  the  makers  of  the  note  were,  at  the  time 
of  the  transfer  and  indorsement,  wholly  insolvent ;  of  all 
which  the  defendant  ha(J  notice,  at,  &c.,  and  therefore  be- 
came liable  to  pay,  &c.  The  defendant  demurred  to  this 
count,  and  his  demurrer  was  sustained  j  and  the  cause  \va8 
tried  on  issues  joined  on  some  of  the  other  counts. 

At  the  trial,  a  bill  of  exceptions  was  sealed  at  the  instance 
of  the  plaintiff,  from  which  it  appears  that  the  note  of  which 
the  defendant  is  sought  to  be  charged  as  an  indorser  wns 
made  at  this  time,  by  the  parties,  and  for  the  amount  anedg- 
ed,  that  the  Cashier  of  tlie  plaintiff  is  its  payee,  and  that  it 
is  negotiable  and  payable  as  stated  in  the  fourth  count.     It 
was  also  proved,  by  Daniel  Royall,  that,  as  the  agent  of  Thos. 
Bryant,  (for  the  use  of  whose  administrator  the.  present  ^it 
is  brought,)  he  held  a  note  of  $1500,  payable  to  the  intestate^ 
and  due  on  the  15th  January,   1838,.  made  by  fidmimd  J. 
Felder  and  the  defendant ;  that  witness  and  defendaut  went 
to  Wetumpka  about  the  1st  January,  1838,  to  make  an  ar- 
rangement abput  its  payment.     In  an  interview  with  Felder,^ 
the  latter  represented  that  he  was  broke,  and  proposed  to  the 
defendant,  to  give  the  note,  upon  the  indorsement  of  which 
this  action  is  brought,  in  exchange  for  that  which  the  wit- 
ness then  held.     Witness  refused  to  receive  it,  when  the  de- 
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felidaQt^4,ifltKi  makers  ^joreoiM;  good  he  wius  apd  thfli«^ 
i:qpoD  wimees  ^eed  l;0  the.racharige,  if  Fielder  a»d. the, d^ 
fendant  would  indorse  it.  To  carry  out  this  arrangement, 
aU  jpariaes  were  to  fs^t  ai  the  hoMe  cf  vitoesa,  in  Lotrndes 
county,  by  the  16th  Jaajoary,  1838  $  but  they  did  not  meel,* 
aad  it  was  Jiet  <H>aaommatod  until  the  noddle  of  FebiQ^ryt. 
when  Fakfer  and  defendant  made  theindoiieemeitt,  en  wbiob 
the  iMler  was -sued.  The  makers  of  thjis  note  were  sued  on 
the  12.tfa  Maiclinext  after  its  indcQrdement,  and  witness  aae^i^ 
tauQoi^:  that  the.  iponey  would  ao|^be  m«ile,  notified  tfie  de- 
feadfMit  tbat  he  would  he  looked  to  foe  payment,  whoieidied, 
that  he.  would  «?ail  Jumself  of  the  want  of  diligenee  to^hafige^ 
bim  as  indoxser.  There  wm  no  pioof  of  any  demand  of  the 
makers,  protest  or  notd^e  to  the  deiJNidant,  otiier  than  siaiod 
aboTB. .    .  • 

The  leeord^ebowing  the  commencemeat  of  the  suit  agiain^t 
the  makers  of  the  note,  as  alledged,  the  rec<yviQty  of  ji)^ 
ment,  issue  sAd  return  of  execution  was  adduced,  aitd  hud 
before  .the  juryfis  evidence. 

The  court  i^tructed  the  jury,  that  theyre  had  not  beetti  suft 
$eimt  diligence  used  to  charge  the  defendant.  Theieupon 
the  plaietiff  pvayed  the  court  to  ehaige  the  jury,  that  tf  they 
believed  a  suit  was  instituted  against  the  makers  of  thejttpt|»^ 
to  the  first  court  after  the  indorsement  to  which  they  >eouid 
har.e  been  sued,  and  defendant  was  informed  of  this  fact  in 
a. reasonable  time  thereafter,  and  was  fuUy  advised,  of  thf 
whole  progress  of  .the  cause,'  and  that  the  execution  issttcid 
upon  the  judgment  was  unproductive,  then  he  had  sufficieu^ 
notice  to  charge  him  on  his  indorsement.  This  prayer  for 
an  instroction  was  denied  by  the  court.  A  yerdiet:was 
returned  for  defendant,  and  judgment  was  rendered  aoooi?d- 
iogly- 

.  J.  A.  &LVOBC  aifed  T.  WiLLiAifs,  for  the  plaintifi*  in  error, 

^Mmlended«~l.  That  the  fourth  count  alledges  a  fmudultet 

jceoeealment,  if  not  a  representation  as  to  (he  solvency  of  thie 

makers  of  Ihe  note.    {2  Porter's  Rep.  41 1 ;  3  Ala.  Rt^  64S ; 

5  Id.  596;  7Id.*9£6.] 

r  ,%  The  c^ai^  &^^  alid  that  refused,  must  be  oomidtfr- 
ed  applicable  to  all  the  facts  in  evidence ;  and  uAdear  the  mv- 
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enth  count,  not  only  a  demand  and  notice,  but  an  excuse  for 
them  might  be  shown.  [7  Porter's  Rep.  176  ,*  7  Ala;  R«p. 
384.] 

3.  It  is  admitted  that  there  should  be  a  demand  and  tio^ 
tice  of  non-payment,  in  case  of  the  irregular  indorsement  of 
commercial  paper,  but  the  question  of  due  diligence  should 
be  left  to  the  jury,  under  all  the  attendant  circumstances. 
It  is  apparent  from  the  evidence  in  the  present  case,  that  no 
injury  resulted  from  the  delay.     ]3  Ala.  Rep.  610, 636,-648.] 

4.  The  defendant's  knojvledge  of  the  commencement,  pro- 
gress and  termination  of  the  suit,  is  in  itself  evidence  of  de-^ 
mand  and  notice;  on  demurrer,  judgment  should  have  been 
given  for  the  plaintiff,  and  the  charge  given,  passed  upon  the 
evidence  as  if  a  demurrer  had  been  interposed.  [22  Maine 
Rep.  164;  1  Bay's  Rep.  324;  1  McC.  Rep.  202;  1  Hill'« 
(Law,)  Rep.  56 ;  1  Richardson  (Law)  Rep.  397 ;  6  Ala.  Rep, 
865;  1  Id.  511.] 

5.  The  note  indorsed  by  defendant  was  accommodation 
paper,  made  to  be  discounted  at  bank.  By  its  indorsement, 
the  defendant  became,  in  legal  efiect,  the  drawer  of  a  bill  ac- 
cepted by, the  makers  for  his  accommodation,  f  1  Porter's  R. 
313;  7  Ala.  Rep.  256 ;]  and  as  such  is  not  entitled  to  notice 
of  its  nonpayment.  A  note  payable  to  a  Cashier  in  the  hands 
of  ^ne  deriving  no  title  from  the  Bank,  imports  on  its  face, 
fJiat  it  is  without  consideration,  [7  Ala.  Rep.  supra;]  and  this 
being  so,  he  is  not  entitled  to  notice.  [1  Porter's  R.  supra.] 
The  defendant  cannot  claim  an  exemption  from  these  princi- 
ples, becauise  he  is  a  regular  indorser. 

N.  Cook,  with  whom  was  A.  Gilchrist,  for  the  defendant,  * 
insisted,  that  admitting  the  truth  of  every  thing  alledged  in 
the  fourth  count,  and  still  it  did  not  authorize  a  recovery 
against  the  defendant.  There  is  no  fraudulent  representa- 
tion alledged,  nor  does 'it  appear  that  the  plaintiff  was  deceiv- 
ed. The  action  is  upon  the  indorsement  and  not  upon  the 
fraud.  In  fact  the  note  was  taken  up  on  the  credit  of  de- 
jfendant's  name,  and  not  his  representation.  If  there  was  a 
fraudulent  representation,  plaintiff  acquiesced  in  it,  by  retain- 
ing and  suing  on  the  note.  [5  Ala.  Rep.  5% ;  Story  on  Con, 
108-9-10-11.] 
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The  defendant  is  sought  to  be  charged  upon  the  irregular 
indoraemeiit  of  a  negotiable  note,  mgkd  the  holders  mtist  em^ 
floy  the  same  diligence  as  if  he  was  a  regular  indorser,  [8 
Ahu  Rep.  610,  648 ;]  and  this  principle  applies,  although  the 
note  was  assigned  after  due,  [7  Porter's  Rep.  175,]  or  in  pay* 
ment  of  a  pre-existing  debt.  [6  Ala.  Rep.  666.]  Even 
aa  excess  agreement  tbat  a  note  shall  not  be  sued,  until  af- 
ter a  certain  date,  does  not  dispense  with  notice  of  non^pay* 
meat.     [Chit,  on  Bills,  433,  434] 

The  rule  of  the  law  meiefaant  requiring  demand asid  notice 
is  imperatire,  and  can  only  be  excused  where  a  bill  is  drawn 
without  funds  in  the  hands  of  the  drawee,  [Chitty  on 
BtUs,  43B,  436;]  and  the  reasonableness  of  notice  is  a 
^oe^on  of  law.  [Clay's  Digest]  '  There  is  nothing 
in  the  facts  of  this  case  which  relieve  it  from  the  operation  of 
the  rule  requiring  prompt  notice.  Being  informed  that  the 
suit  against  the  makers  of  the  note  would  be  unt^oductrve, 
and  Off  every  Uiing  that  transpired  from  the  commencement 
te  the  termination  of  that  suit,  certainly  did  not  dispense  with 
notice  of  demand  aM  refusal.  The  indorse  must  be  in^- 
formed  that  the  holder  of  the  paper  looks  to  him  for  |)ayment: 
[Chitty  on  Bills,  49^4.]  It  aoinot  be  assumec^  that  the 
court  erred  in  the  instruction  to  the  jury,  but  the  party  ex- 
cepting should  have  shown  it.  [9  Porter^s  Rep.  195.]  If  it 
w^e  allowable  to  indulge  presumptions,  the  facts  repel  th^ 
idea  of  error. 

COLLIER,  C.  J.' — ^Itmay  be,  that  the  fourth  count  shows 
a  misarepres6ntation  or  concealment  in  respect  to  the  ability  of 
the  makers  of  the  note  in  ^estion  to  pay  it,  so  as  to  subject' 
them  io  an  action  for  the  fraud.  Be  this  as  it  may,  it  is  a 
point  we  will  not  stop  to  consider,  as  it  cannot  avail  the  plain- 
tiff in  the  case  at  bar.  The  suit  is  brought  upon  the  indorse- 
ment of  the  defendant,  not  to  enforce  a  collateral  liability, 
wholly  independent  of  it ;  consequently  the*  question  offrau 
vel  mm,  is  an  inquiry  without  the  issue.  .  Besides,  it  may  be 
asked,  if  misrepres^itation  or  Concealment  ^ure  imputable  to 
the  defendant,  who  has  been  prejudiced,  and  who  did  he  iti- 
tend  to  defraud  ?  Certainly  not  the  payee  of  the  note,  who 
is  the  plaintiff  in  this  action ;  for  it  is  not  pretended  that  the 
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Bank  eyec  Was  its  proprietor,  much  less,  that  it  received 
the  note  in  consequence  of  any  influence  or  agemoy  of  the 
defendant. 

If  the  agent  of  Bryant  was  induced  by  the  firaud  of  the  de- 
fendant, to  receive  the  note,  upon  the  indorsement  of  wliiefa 
the  present  suit  is  brought,  then  it  is  clear  that  the  aiction  for 
a  fraudulent  repi^esentation  or  concealment  should  hare  been 
brought  in.  the  name  of  Bryant's  personal  represontatiTe. 
The  intestate  alone  was  affected  by  the  mala  fides,  and'if  it 
gave  him  a  right  of  action  against  the  defendant,  that  right 
did  not  ^nune  to  others, ,  who  might  acquire  the  note  under 
other  circumstafMS(&s,  either  as  a  payee  or  otherwise.  A  tort 
ia  not  trausmissible,  so  as  to  invest  an  assignee  with  the  rigltt 
to  sue  the  wrong  doer  in  his  own  name.  This  rule  appliea  itt 
idl  force  to  a  fraud,  whether  pmcticed  by  means  of  cOBducty 
either  active  or  passive. 

It  is  shown  by  the  proof,  that  Bryant  did  not  become  five 
{proprietor  of  the  note  until  after  its  maturity,  and  upo^  thw 
hypothesis,  we  will  consider  the  second  point  in  the  caaae. 
,^j  a  statute  passed  in  I83S,  it  is  enacted,  that  bonds  and  oith«- 
er  instruments  payable  in  bank,  shall  be  governed  by  the 
v^s  of  the  law  merchant,  as  to  days  of  grace,  demand  atid 
x^ice,  in  the  same  manner  that  bills  of  exehangeland  notes, 
pai/table  in  bank,  now  are.  [Clay's  Big.  383,  <$$  13,  17.]  la 
Kennon  v.  McRae,  7  Porter's  Rep.  175,  it  was  held,  that  the 
fact  of  a  note  being  over  due  when  negotiated,  did  not  dJ9^ 
pense  with  the  demand  and  notice  ;  that  it  was  the  duty  of 
«n  indorser  ,to  demand  payment  of  the  maker,  within  a  lea- 
^nable  time  after  the  transfer  to  him  of  paper,  and  if  it  was 
.refused^  to  give  notice  of  nonp«q^ment  to  the  indorser.  The 
undertaking  of  the  indorser  is  made  upon  these  consideratioiis, 
and  unless  they  ^e  performed^  it  cannot  become  absolute,  ao 
as  to  entitle  the  holder  to  his  action  agajpst  him :  and  in  tbie 
m^isgect,  there  is  nq  difierence  between  paper  indorsed  before, 
4&nd  after  it  is  due.  See  further  the  c^is^s  there  cited,  and 
Adam's  Adm'r.  v.  Toxbert,  6  Ala.  R.  865. 
1  ^  .  .  The  transfer  of  a  note  ^^  not  payable  in  bank,"  which  does 
not  pass  the  legal  title,  is  not  embraced  by  tha  s^t  of  lSi)8,  to 
^lefine  the  liability  of  indorsers,  but  is  a  wacrwty  that  the 
i^e  may  be^  collected  of  the  maker  by  due  diligence;     What 
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constitutes  diligence,  has  been  held  to  be  a  question  of  faet 
for  the  jury,  under  all  the  cireumstanoes  of  due  ease;  but  gnit 
must  be  brought  to  the  first  term  of  the  eourt  to  which  it 
oould  be  instituted  after  the  maturity  of  the  note,  unless  ex- 
cused by  s<Natie  sufficient  reason,  such  as  theinseivency  of  the 
maker,  &c.  [Jordan  v.  Oarnett,  3  Ala.  Rep.  610 ;  Hall  ^ 
Ohiltan  v.  McCampbeU,  Id.  683 ;  NesbH  ▼.  Bradford,  6  Ala* 
Rep.  746.} 

In  Milton  r.  DeYampert,  3  Ala.  Rep.  648,  the  defendant 
-yras  sued  upon  his  indorsement  of  a  negotiable  noie,  of  which 
he'was  not  tfaie  legal  proprietor,  and  the  question  was,  what 
was  the  character  of  his  undertaking  ?  Was  it  absolute  or 
'  con^-itioDal?  If  the  latter,  what  wbs  thd  condition  ?  We 
held,  that  he  was  not  liable  as  a  co-maker,  but  as  an  indor** 
ser,  and  as  the  liability  attaohisg  to  an  irregular  indorsenMut 
of  a  note  merely  oas^^miUff,  i^as  similar  to  that  with  which 
the  payee  was  chargeable  upon  his  indorsement)  the  suns 
role  would  apply  mutatis  nMtmndiis  to  a  note  payable  in 
bank.  JFVrMer^  that  <<a  sihiilar  degree  of  diligence  is  ne« 
cesdary  to  charge  one  who  becomes  bound  by  an  imperfect 
mdorsement,  as  is  necestiury  to  charge  an  aekual  indorsor/* 
Agmn^  that  although  the  contraet  of  the  defendant  in  that 
ease,  was  ^^  not  an  indorsement  in  the  technical  sense  of  that 
word,  yet  it  is  to  be  governed  by  similar  rules,  and  his  lia^ 
biUty  was  complete  as  soon  as  the  maker  made  deAmlt,  and 
notice  was  given  of  the  ifefusal  or  neglebt  to  pcty.'^  It  was 
however,  thela  left  an  open  question,  whether  it  was  not  al« 
lowable  to  show,  that  due  diligence,  otherwise  than  accord* 
ing  to  the  requirements  ofJij^^w  meirehaat  had  been  used 
to  charge  the  indorser ;  o^^^Ber,  if  ii6  ii^ury  resulted  from 
the  failture  to  give  notice^l^nact  might  not  be  proved  as  an 
excuse. 

Subsequeoitly,  in  Lake  v.  GUchrist^  7 '  Ala.  Rep.  955,  wo 
sttd,  that  where  ihere  is  an  irregular  indorsement  of  cotn-^ 
mereial  paper^  tbeindoffser  minst  be  charged  by  demand  and 
ootieeL  This  cancfhuaoa^  we  think,  is  not  inconsistent  with 
principie,  hut  harmonizes  with  the  anelcigies  of  the  iaw| 
and  conmienda  itadf  a&  fiunishing  a  eertain  nde,  adapted  td 

Wh^se^  borweyer^  pafier  put  doe  is  Indorsed,  it:  cMilu3t'  be 
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assumed  as  a  legal  conclusion,  that  a  demand  should  have 
been  made,  and  notice  of  its  dishonor  given,  within  any  pre- 
cise time.  It  is  certainly  the  duty  of  the  indorser,  who  be- 
come the  proprietor  of  a  note  after  its  maturity,  to  demand 
payment  of  the  maker  within,  a  reasonable  time  after  the 
txansfer  to  him  of  paper,  and  if  refused,  to  give  notice  of  non- 
payment  to  the  indorser.  The  undertaking  of  the  indorser 
is  made  upon  these  conditions,  and  unless  they  are  perfOTm- 
ed,  it  cannot  become  absolute,  so  as  to  entitle  the  holder  to 
bds  action  against  him.  See  Keonon  v.  McRae,  7  Ala.  Rep« 
175,  and  cases  there  cited.  Where  a  bill  is  indorsed  after  « 
due,  the  indorsement  is  said  to  be  equivalent  to  drawing  a  i 
bitt  payable  at  sight.  [Ghitty  on  Bills,  9th  Am.  ed.  2^.]  p. 
If  this  analogy  be  just,  then  it  is  impossible  to  lay  down  the  ^ 
measure  of  diligence  which  the  indorsee,  in  such  case,  should 
employ,  in  order  to  secure  the  liability  of  his  indorser.  ''  With 
respect  to  the  time  when  bills  payable  at,  or  after  sightj 
should  be  presented  for  acceptance,  the  only  rule,  whether 
the  bill  be  foreign  or  inland,  and  whether  payable  at  sight  or 
so  many  days  after  sight,  or  in  any  other  manner,  is,  that  they 
must  be  presented  within  a  reasonable  time;  and  as  the  drair- 
er  may  sustain  a  loss  by  the  holder's  keeping  it,  any  great 
length  of  timej  it  is  advisable,  in  all  cases,  to  present  it  as 
soon  as  possible ;  but  he  is  not  obliged  to  present  it  by  the 
first  opportunity."  [Ohitty  on  Bills,  301.]  The  authorities 
all  show,  that  the  rule  in  respect  to  the  payment  of  a  bill  pay* 
able  at,  or  after  sight,  must  necessarily  vary  with  the  circumr 
stances  of  every  case.      Eyre,  Ch.  J.,  in  Muilman  v.  D'- 

y^.  Equino,  2  Bla.  Rep^  56,  coiMyflj^^the  law  upon  this  point, 

said,  '^  I  do  not  see  how  tn^^^Vcan  lay  down  any  pre* 
"  me  rule  on  the  subject ;"  an^^^m,  X,  observed,  "  No  rule 
can  be  laid  down  as  to  the  time  for  presenting  bills  payaUe 
at.sight^  or  a  given  time  after."  See  further,  Chitty  on  Bills, 
301  to  305,  andcasescited  in  the  notes.  The  reasonableness 
of  the  time  within  which  the  demand  or  payment  should  have 
been  made,  and  notice  of  the  maker's  default  communicated  to 
the  defendant,  depends  upon  the  distance  the  respective  par* 
ties  reside  from  each  other,  the  facility  of  communicatian, 

a  &c. ;  and  consequently  cannot  be  defined  by  law.     In  all  suefa 

oases,  the  facts  must  be  ascertained  by  the  jury,  and  their 
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verdict  Bliould  bo  iaaOacueed  by  such  legal  analo|*i6$«i'  ane 
«itabliahed«  < 

tt  midts^  &om  tiiis  view  of  the  lav,  thatihe  court  sfacnild 
not  have  aBaMined  th&t  itfaare  hid  not  teen  iuficdcnl  diiigende 
luad  to  charge  ihiB  dafendant  on  his  4ttdo»eni0nt ;  if  the  dri* 
dcaoe  had  dMrwn,  that  a  demand  had  haen  made  of  the  mth 
ksiSy  p&yamat  zefusedy  and  notice  tbersof  grreoD  to  the  in- 
docser.  The  "hill  of  exoeptions  .affinhs;,  that  the  noly  proof 
of  a  demaDd,  ^was  tho  iDStituti&B  of  m  aoit  upon  [the  tiots, 
whieb  .the  plaiiitiff  asoertaifeiiii^  tfunld  poove  improdire^ 
live,  B0tified  tl»  defiandanb,  dHtt  ht  woidd  be  looked  to  -fm 

Where  apaity  poromises  to  pay  op  demand,  it  has  been  fire^ 
^aesOyfaald^-Ahat  a&  action  oiay  be  hiuMghi  wkhowt  a  pB» 
vioiis  seqoeat,  and  fdie  aerviee  of  pioceBs  is  a  aofficisnt  dcK 
mand.  But  that  principle  cannot  apply  to  this  case.  Herat, 
the  mnriftifakipg  ^ the  delmdatit .  was,  tiaot  tfaeiwte  sbeuld 
be  paid  on  presentment  to  the  makxws^  and  tihat  if  lh»y  did 
not  pay  it,  if  duly  presented,  he  would,  if  due  notice  of  their 
default  was  given  to  him.  The  presentment  for  payment, 
then,  was  a  condition  precedent,  and  to  warrant  a  recovery, 
against  the  defendant,  the  condition  should  have  been  com- 
plied with.  [Chitty  on  Bills,  384,  385^  note  1.]  To  make 
a  demand  good,  it  has  been  held,  that  it  should  be  made  by 
one  who  has  the  indorsed  paper  imder  his  control,  either  as 
holder  or  agent ;  and  that  the  demand  contemplates  a  readi- 
ness to  receive  the  money,  if  the  party  offers  to  pay  it.  [Chit- 
ty on  Bills^  sypr<ij,  and  401,  4D9J  The  i7(rrit,'0r  ewnmons, 
by  which  a  suit  is  commen^^dm  not  invest  the  officer  to 
whom  it  is  addressed,  w^th^^^Hy  to  receive  the  money^-p 
it  is  not,  in  form,  a  request  Wpayitj  nor  does  It  suppose  that 
the  defendant  therein  will  pay  it,  otherwise  than  by  legal 
coeveioEi.  Tliene  wa4,;thenj  Aoauffioievt.deBomod  ^the 
note,  aAd.tbeaotiiea,  Wihiflih  'waa  i&efaly  ooDoeqiaantiai^'  aan 
avail  notkuAgi. 

Tbeie  irae  ao  pimf  add«K^  ^BXihe  trial,  «f  whieh  {he  "bill 

of  oKoeptions  iriSntos  ub,  which  dwpensed  with,  6r  excused 

a  demand  and  notice.     It  cannot  be  assumed  from  the  form 

of  the  note,  that  it  was  not  an  operative  security  for  money 
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in  the  hands  of  Felder — ^in  fact,  its  indorsement  by  him  and 
the  defendant,  may  be  regarded  as  an  affirmation  that  it  was 
recoTerable  of  the  makers.  In  the  Planters'  and  Merehants' 
Bank  v.  Blair  and  Morrah,  4  Ala.  Rep.  613,  it  was  held,  thatt 
when  a  creditor  receives  a  note  from  his  debtor,  with  other 
'  persons  as  secority,  and  the  note  is  made  payable  to  a  bank, 
-nnder  the  expectation  that  it  will  be  discounted,  the  seeuii- 
ties  are  not  discharged  by  the  refusal  of  the  bank  to  discount 
it ;  but  the  creditor  may  sue  in  the  name  of  the  bank,  or 
transfer  the  note  to  another,  who  may  in  like  manner  use  the 
name  of  the  Bank  to  collect  the  money.  See  the  cases  there 
cited,  whichfuUy  sustain  the  conclusion  of  the  court.  There  is, 
then,  no  pretence  for  saying,  that  the  note  in  question  was 
made  for  the  accommodation,  merely,  of  Felder,  or  the  de- 
fendant, and  that  they  could  not  be  prejudiced  by  its  non- 
payment. 

This  view  is  decisive  of  the  case,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


BISSELL  &  CARVILLE  v.  LINDSAY,  et  al. 


1.  When  property  is  conveyed  t(MHHM^rust  for  others,  and  is  subsequent^ 
ly  levied  on  as  the  property  of  the  ^ntor,  the  trustee  is  not  entitled  to  go 
into  equity  to  restrain  the  creditor. 

%  Qnere?  Whether  a  State  Court  can  restrain  a  partytoa  suit  in  the  Coorta 
of  the  United  States,  ot  ther  officen  of  those  courts,  ftom  making  a  levy; 
hut  however  this  may  he,  the  Marshal  may  be  sued  in  detinQe,  either  at 
common  Uw  or  under  the  statute,  for  the  recovery  of  slaves  owned  by  a 
stranger,  but  seized  under  execution;  and  the  Marshal's  reftisal  to  aocept 
a  claim  bond  under  our  local  statute  does  not  invest  a  court  of  equity  with 
jurisdiction. 


JANOARY  TEBM,  1846. 1(93 

Biwell  fe  CTville  v.  Liiidiay>  et  al. 

Appeal  from  a  decretal  order  6f  the  Goort  of  Chanoery  for 
the  19th  District 

The  case  made  by  the  bill  is  this: 

In  1814,  at  Charleston,  South  Carolina,  Thomas  Beonelt^ 
the  elder,  made  his  last  will,  whereby  he  devised  a  lot  of  land, 
situate  in  CSiarleaton,  and  bequeathed  two  riaros,  as  w<eU  as 
|3,000  in  money,  to  Thomas  Bennett,  the  younger,  in  tnut^ 
that  the  rents  and  uses  of  the  lot,  wages  and  labor  of  the 
flUves,  and  the  interest,  avails  and  produce  of  the  money, 
should  go  to,  and  be  allowed  to,  and  for  the  support  and  bene- 
fit of  John  S.  Bennett  and  his  wife,  jointly,  during  their  lives; 
and  after  the  death  of  either,  to  the  survivor  in  the  same  man* 
ner;  and  upon  the  death  of  the  survivor,  to  the  childnen  of 
John  S.  Bennett^  who  shall  survive  him  and  his  then  present 
vife,  and  to  his,  her,  or  their  assigns  forever.  But  in  caae 
there  should  be  no  such  surviving  ehild  or  children,  then  to 
revert  to  the  right  heirs  of  the  testator.  The  ecMnplainants 
charge,  that  the  testators  intention  was,  that  the  legacy  was  to 
be  held  by  John  S.  Bennett,  his  son,  free  from  his  debts,  con* 
tracts  and  engagements ;  also,  that  the  will  was  deemed  fully 
effectual  for  that  purpose,  by  the  laws  of  South  Carolina.  After 
the  death  of  the  testator,  the  will  was  duly  admitted  to  pror 
bate,  in  South  Carolina,  the  legacy  assented  to  by  the  ezecu<- 
tors,  and  the  trust  assumed  by  Thomas  Bennett,  the  youngr 
er,  wiio  continued  to  act  until  the  year  1834,  during  whkh 
he  resigned  the  trust,  and  the  complainants  being  then  sub- 
stituted in  his  stead,  assumed  the  execution  of  the  trusts,  and 
continued  to  discharge  the  duties  of  trustees  when  this  bill 
was  filed.  ^ 

Sometime  in  1834,  John  S*^  Bennett,  being  about  to  re* 
move  with  his  family  to  this  State,  applied  to  Bennett,  the 
tiusCee,  for  him  to  invest  the  funds  so  bequeathed  in  slaves, 
and  ten  slaves  were  purchased  by  the  trustee,  for  the  sum  of 
$3,360,  to  be  held  under  the  trusts  of  the  will  -  at  the  same 
time  the  comi^ainants  received  from  the  trustee  $1,063,  of 
the  trust  funds,  to  be  invested  in  buying  and  settling  lands, 
ibr  the  benefit  of  the  trust.  No  bill  of  sale  was  executed  by 
the  trustee  for  the  slaves,  but  merely  an  account  current  of 
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the  trust  estato  with  himself,  showing  a  balance  tbbl  his  hands 
to  the  credit  of  the  trust,  of  $1665. 

The  first  wife  of  John  S.  Bennett  died  in  1817,  leaving 
two  children  surviving,  who  are  now  respectively  the  wives 
at  the  complainants,  and  he  afterwards  married  another,  who 
Was  living  when  the  bill  was  filed. 

On  the  23d  March,  1836,  the  complainants  assort  that  JoHb 
Bennett  was  indebted  to  them,  as  trustees^  in  the  stnn  of 
$1033,  which  he  had  received  from  the  trustee^  Thcsnta 
Bennett,  as  well  as  $430  which  he.  had  received  on  the  sales 
of  the  two  slaves  specifically  bequeathed  to  the  trust,  ted  be^ 
iiig  then  i)i  the  possession  of  a  i^antation  in  Dallas  county, 
and  having  expended  these  sums  of  money  in  its  settlement, 
coiiveyed  the  plantation  and  the  slaves  so  purchased  with 
the  trust  funds,  and  one  other  slave,  to  the  complainants. 
This  deed  was  recorded  in  the  County  Court  of  Dallas^  and 
the  complainants  assert,  was  intended  to  meet  the  same  ccn* 
ditions  as  set  forth  in  the  will  of  the  elder  Bennett.  The 
deed  is  exhibited,  and  purports  to  be  in  cousideratkia  of 
^10,000  paid  by  the  complainants,  and  of  the  natural  love  and 
affection  which  he  bears  to  his  children,  nine  in  number.  The 
trtist  declared,  is  for  the  use  of  the  grantor  and  his  wi£e,  dnr^ 
ing,  their  joint  lives,  with  remainder  to  the  survivor^  but  to 
pay  $3000  each,  to  the  respective  wives  of  the  trustees,  oil 
the  death  of  the  grantor,  which  the  deed  asserts  is  in  eoa«» 
finrmity  with  the  will  of  their  grandfather,  Thomas  Bennett. 
Bach  of  the  other  children,  as  it  became  of  age,  or  married,  was 
to  receive  the  same  sum,  and  the  residue,  after  the  death  of 
tlie  grantor  and  his  wife,  to  be  equally  divided  between 
the  surviving  children  and  tac^ issue  of  those  who  should  be 
dead* 

*  Another  deed  was  executed  by  John  S.  Bennett,  on  the 
19th  October,  1839,  conveying  eight  other  slaves  to  thecoma 
^{dainants,  in  trust,  that  Biennett  and  his  wile  should  renuuit 
in  their  possession,  and  use,  during  their  joint  lives,  dnd  the 
Hurtivor,  dmitig  his  or  her  life,  with  remainder  to  the  ekil^ 
dten  then  living,  of  the  said  Bennett,  and  such  as  should  there*- 
aiftdr  be  bom.  The  consideration  erxpresfeed  is  ^5000,  aoid 
natural  love  and  affection,  "but  the  compbdliantsaBBen  tM^ 
true  consideration   to  be,  the  receipt  by  Bennett,  since  tHe 
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18th  of  ^vemlaer,  i834^of$122(>,  which  he  bad  received 
at  .various  timcs^  from  the  tnuitee,  for  the  principal  and  bal- 
ance due  the  tnostee,  and  $445  interest  thenreon.  Tbis  deed 
isnotalkdgedto  have  beesi  reoorded,  and  the  same'  allega- 
tion is  made,  that  it  was  intended  to  be  in  cdhformity  with 
the  trusts  declared  by  the  will  of  the  elder  Bennett. 

Hogers  and  Oray  ofataiiied  a  jadgment  agaiut  John.  S. 
Bennett,  in  the  District  Court  of  the  Umted  States^  and  Lindr 
say,  one  of  the  defendants,  is  alledged  to  pretend  to  have,  the 
control  of  it,  by  having  pa^ji  to  Rogers  and  Gray  the  amount 
of  it,  as  an  indorser  of  the  note  upon  whiebit  ia  foiusided. 
Lindsay,  at  the  filing  of  the  bill,  either  had,  or  was  about  to 
levy  on  the  slaves  conveyed:  by  the  de^dp  of  1836  wA  1839. 
The  eomplainants  offered  the  deputy  Marshal,  to  procure  ^ 
band  to  be  executed  to  try  the  right  of  property  to  ^H  slavea, 
which  the  said  deputy  said  he  would  not  receive,,  as  h^  wa« 
instanoeted  to  accept  mkna  but  a  bond  for  the  forthcomiiig  of 
the  staves  at*  Mobile. 

The  bill  prays  that  Lindsay  and  the  Marshal  of  fi^e.Uiiitr 
ed  States  may  be  restrained  by  by  injunction  from  proceed- 
ing against  the  slaves  so  conveyed  to  the  oconplai^antSy  an4 
for  fufthecTelief. 

An  injunction  having  been,  awarded^  Lindsay  aQswered 
the  bili^  denying  any  knowledge  or  information  of  the 
faets  stated,  except  as  to  the  execution  of  the  deeds,  and 
asserting  them  to  be  covinous,  and  intended  to.  hinde;r,  delay 
0nd  defraud  Gsreditors.  He  also  assevts  a  wiUin^ness  to  bring 
in  the  principal  of  the  legacy^  to  be  disposed  of  by  the  court, 
asserting  that  he  is  entitled  to  satisfaction  out  of  all  the  uses 
vested  in  Burnett.  He  prays  his  answer  may  be  considered 
ats  a  demurrer  to  the  bill,  as  containing  no  matter. of  equity, 
and  pleads  that  the  DistriG4;  Court  of  the  United  Sitates^  is  the 
only  one  which  ean  restrain  him  in  the  pursuit  of  8at^factio4 
oi  its  judgment. 

The  Ghaneelior  dissolved  the  injunction^  on  the  groun4 
that  the  eomplainant  had  adequate  relief  at  law,  and  from  thi^ 
deeapetalocder  the  d^ndauts  took  an  appeal. 

'  a.  R.  Br  ANs,  for  the  ^>pellaats,  made  ih^fcMoyriJ^  t^int^ 
v*l.  The  State  Courts  hav»  jurisdiotion  to  enjoin.^  :pwty 
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from  proceeding  to  enforce  a  judgment  in  another  court.  [1 
Kent's  Com.  410  ;  Brown  v.  Ogden,  6  Halst.370;  Siocumv. 
Maberry,  3  Wheat.  2;  7 Mart.  Lou.  Rep.  416. 

2.  The  court  of  equity  has  jurisdiction  under  the  circnm-. 
stances  stated  by  the  bill.     [Calhoun  v.  Cozzens,  3  Ala.  Rep. 
498. 

3.  The  answer  not  denying  the  circumstances  out  of  which 

the  equity  arises,  cannot  dissolve  the  injuhction.  [Givens 
V.  Frost,  4  Ala.  Rep.  721.] 

Edwards,  contra. 

GOLDTHWAITE,  J.— 1.  The  only  title  disclosed  by 
the  complainants  to  the  slaves,  the  levy  upon  which  is  sought 
to  be  prevented  by  this  bill,  is  a  mere  legal  one,  whatever 
may  be  its  intrinsic  value,  against  the  execution  creditor. 
As  such,  it  is  not  the  subject  of  examination  in  a  court  of 
equity,  unless  by  reason  of  some  particular  circumstances, 
which  prevent  a  court  of  law  from  giving  adequate  compen- 
sation in  damages.  [Story's  Eq.  ^  709.]  No  such  circum- 
stances are  set  out  in  the  bill,  and  the  general  question  pre- 
sented by  it  is,  whether  a  court  of  equity  will  interfere  to 
prevent  a  levy,  upon  the  assertion  that ^  the  property  belongs 
to  a  stranger  to  the  execution.  We  have  recently  held  such 
interference  to  be  improper,  even  at  the  suit  of  the  cestui  que 
trust,  when  there  was  a  trustee  invested  with  the  legal  title, 
[Marriott  &  Hardesty,  et  al.  v.  Givens,  8  Ala.  Rep.  694  ;J 
and  the  same  rule  applies  with  full  force  to  the  trustee  himself. 

2.  Some  stress  is  laid  upon  the  allegation  that  the  Marshal 
of  the  United  States  refused  to  allow  the  complainants  to 
interpose  a  claim,  b&  provided  by  our  local  statute,  but  in  our 
judgment,  this  is  a  matter  of  no  importance,  because  we  can- 
not undertake  now,  to  determine  whether  the  Courts  of  the 
United  States  are  bound  to  adopt  our  practice— that  is  a  ques- 
tion which  those  courts  will  determine  for  themselves :  con- 
ceding the  Marshal  was  wrong,  in  refusing  to  allow  the 
claim,  it  confers  no  jiuisdiction  upon  our  own  courts,  whiidi, 
without  it,  they  would  not  have,  and  the  question  may  be 
considered  as  if  our  statute  had  no  application.  If  the  liar- 
shal  had  levied  upon  the  property  of  a  stranger  to  the  wfit. 
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*  that  gives  him  no  withocity  to  do  so,  and  there  caa  be  no 
question  he  would  be  linble  to  an  action  of  trespass  or  tiover. 
It  is  unnecessary  to  determine  whether  our  courts  can  inter* 
feie  by  injunction,  to  reftrain  a  party  in  the  courts  of  the 
United  States,  or  the  officers  of  those  courts,  from  making 
leWes,  because  we  think  the  complainants  have  a  clear  legflJ 
remedy,  by  an  action  of  detinue,  either  at  common  law  or  un- 
der our  local  statute,  which  renders  it  equivalent  to  the  ae-^ 
(ion  of  replevin. 

We  can  see  no  reason  why  the  Marshal,  or  his  deputy, 
may  not  be  sued  in  this  action,  as  well  as  in  trespass  or  tro- 
ver, and  the  cases  cited  by  the  complainants'  counsel  show, 
that  replevin  will  lie  in  those  Stales  where  that  writ  is  not 
obsolete.  There  is*  then,  no  reason  shown  why  the  action 
of  detinue  was  not  resorted  to,  instead  of  this  suit  in'equity, 
and  as  the  question,  whether-the  property  is  subject  to  the 
creditor  or  otherwise,  can  be  determined  in  that  form  of  ac* 
tion,  the  bill  cannot  be  sustained. 

Decree  affirmed 


MAY  V,  THE  STATE. 


1.  An  indictment  against  a  pedlar,  which  doee  not  alledge  that  the  peisotf 
charged  with  pedling,  Jiad  not  first  obtained  a  license  therefor,  is  bad,  and 
a  jadgment  founded  on  such  an  indictment,  will  be  reversed. 

Error  to  the  Oircuil  Court  of  Greene. 

The  defendant  Was  indicted  for  selling  goods  as  a  pedlto 
The  indictment  is  a  follows :  The  grand  jurors.  &c.,  upon 
their  oath,  present,  that  John  May,  late  of  the  county  of 
Greene,  on  the  1st  day  of  March,  1843,  in  the  county  afore-* 
said,  on  the  day  and  year  aforesaid,  did  sell  absolutely,  one 
piece  of  Jeans  cloth,  to  one  Wm.  C.  Logan,  against  the  peace 
and  dignity  of  thS  State  of  Alabama* 


168  ALABAMA. 


May  V.  The  State. 


The  defendant  pleaded  guilty,  atid  a  fine  was  assemed' 
against  him  of  two  hundred  dollars.  He  then  morisd  in  «rreet  of 
judgment — 1.  Because  it  was  not  alledged  what<  kind  of 
pedlar  defendant  was.  2.  It  was  nA  alledged,  that  the  com- 
missioners' court  of  Oreene  county,  laid  a  tax  on  pedlars.  3. 
That  the  indictment  does  not  negative  that  the  article  sold 
was  not  a  manufacture  of  the  State  of  Alabama.  4.  That 
the  penalties  of  the  actof  1837,  were  repealed  by  the  act  of 
1842 — which  motion  the  court  overruled,  and  gave  judgment 
agaiast  the  defendant. 

These  matters  in  arrest  of  jindgfnent  ai«  n6w  assigned  as 
error. 

MoRPHT,  for  plaintiff  in  ewor. 

Attohnet  Gekehai*,  contra. 

ORMOND,  J.-*--The  statute  under  which  this  indictment 
is  framed,  declares,  '^  that  incase  any  hawker,  or  pedlar,  shall 
barter,  exchange,  or  sell,  either  absohitely,  or  for  a  limited 
time,  any  clock,  or  clocks,  or  other  goods,  wares  and  mer* 
chan(jLize,  of  any  kind  whatsoever,  without  first  taking  out  a 
license  agreeably  to  the  first  section  of  this  act,  from  the 
clerk  of  the  County  Court  of  the  proper  county,  he  shall  for- 
feit and  pay,  for  every  article  he  shall  sell,  the  siun  of  two 
hundred  dollars,"  &c. 

This  indictment  is  defective  in  not  alledging  that  th^  goods 
were  sold  without  first  taking  out  a  license. 

It  is  an  established  principle  of  criminal  pleading,  that  if 
there  be  an  excepticm  contained  in  the  same  clause  of  the  ' 
act,  which  creates  the  offence,  the  indictment  must  show  neg- 
atively, that  the  defendant  does  not  come  within  the  excep- 
tion. [Archbold's  C.  P.  53.]  Such  is  the  case  here.  It  is 
not  pedling  which  the  law  prohibits,  but  pedling  without  first 
obtaining  a  license.  The  ixyiictmentdoes  not,  upon  its  iace, 
charge  an  offence  against  the  law,  and  the  judgment  render- 
ed ¥qK>n  it  must  be  reversed. 
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NOLi«JD  V.  WICKHAJt 

L  To  entitle  a  poor  debtor  to  the  benefit  of  the  act  which  declare9,  "  one 
work  horse,"  &c.  shall  be  retained  for  the  use  of  eveiy  family  in  this  State  ^ 
"  free  and  exempt  from  levy  or  sale,  by  virtue  of  any  execution  or  other 
legal  process,**  it  is  not  necessary  to  prove  that  the  horse  had  been  broke  to 
gear,  or  used  in  harness ;  bnt  it  is  enoogh  if  he  performed  the  comrnoli 
^radgery  of  the  faotneetead,  either  by  haaS&g  -vrood,  drawing  the  plow, 
clinyiiigr  the  fiuntty  to  ehoitsh,  4^  mdet  the  smAdlm  oo  in  ti»o«L  iM 
keieed  Dothmve  pertenod  lU  thew  torvieet;  if  he  Is  iqtendei  ttb^ 
wed  ift  any  ox  all  of  theoot  <»  in c^e»  <^a  kioditd  ehwaeterv  he^cmom 
witbia  the  exemption. 
S  i^iiov?  May  not  a  debtor,  with  a  family,  m  this  State,  who  has  but  two 
"work  horses,"  elect  which  he  will  retain  8s  exempt  from  an  "  executionj 
or  other  legal  process." 

Writ  of  Error  to  the  Circuit  Court  of  Limestone. 

This  was  an  action  of  trover,  at  the  suit  of  the  defendant 
in  error,  for  the  conversion  of  a  horse.  The  defendant  plead- 
ed not  guilty,  and  justification,  and  issue  was  thereupon  join- 
ed, with  leave  to  give  any  special  matter  in  evidence ;  a  ver* 
diet  was  returned  for  the  plaintiff,  for  $64  90,  atid  judgmeni 
was  rendered  accordingly. 

On  the  trial,  a  bill  of  exceptions  was  sealed,  at  the  instance 
of  the  defendant,  from  which  it  appears,  that  the  plaintiflF 
was  the  head  of  a  family,  residing  in  this  State,  that  the  horse 
in  controversy,  and  another  small  filly,  upwards  of  two  yeaA 
old,  broke  to  the  saddle,  but  not  to  gear,  were  all  the  horsed 
he  had ;  besides  which  he  had  neither  a  mule  nor  a  pair  of 
work  oxen.  Further,  that  the  defendant  took  the  horse 
from  the  plaintiff's  possession  and  sold  him.  It  was  proved", 
on  the  part  of  the  defendant,  that  he  was,  at  the  time  of  th* 
levy  and  sede,  a  constable,  and  then  had  an  execution  in  hife 
hands  for  something  more  than  $40 ;  and  in  virtue  thereof, 
seized  and  sold  the  horse  in  question. 

It  was  then  shown,  on  the  part  e)f  the  plaintiff,  that  he 
claimed  the  horse  under  the  statute,  and  directed  the  d^feiid- 
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ant  to  levy  on  the  filly,  the  latter  refused  to  do  80«  The  • 
horse  was  worth  about  forty-five  dollars.  There  was  much 
conflicting  testimony  as  to  the  fact,  whether  the  horse  wad 
broke  to  gear  at  the  time  of  the  levy.  Plalntifi''8  witnesses 
stated  that  a  few  days  after  the  levy,  he  was  worked  in  the 
wagon  for  half  a  day,  and  defendant's  witnesses  testified,  that 
in  the  spring,  after  the  levy,  he  was  hard  to  work  in  a  plow 
— ^requiring  two  or  three  persons  to  manage  him  at  starting, 
^'he  value  of  the  filly  was  not  shown. 

The  court  charged  the  jury,  that  .it  was  not  important 
whether  the  horse  was  broke  to  gear ;  if  he  was  the  only  horse 
^(  the  plaintiff,  and  was  kept,  or  intended,  for  some  ordinal^ 
kmd'of  service  or  labor,  even  if  that  was  riding  only,  be  "Wto 
a  work  horse  within  the  meaning  of  the'  statute,  and  as  such, 
couldnot  have  been  levied  on  and  sold,  if  the  plaintiff  was 
the  head  of  a  family.  Further,  that  as  between  the  horse 
and  the  filly,  the  plaintiff  had  the  right  to  elect;  and  if,  at 
the  time  of  the  levy,  the  plaintiff  claimed  the  horse  under  the 
statute,  and  directed  the  defendant  to  levy  on  the  filly,  the 
latter  should  have  surrendered  the  horse. 

J.  W.  McCz^uNG,  for  the  plaintiff  in  error,  insisted,  that  the 
constmction  given  to  the  statute,  which  secures  to  a  judgment 
debtor  a  right  to  retain  a  portion  of  his  property,  for  the  ben* 
efit  of  his  family,  is  not  supported,  either  by  the  letter  or 
spirit  of  the  act. 

E.  J.  Jones,  for  the  defendant  in  error.  The  statute  in 
question,  is  beneficial,  was  intended  to  relieve  the  poor  debt- 
or, and  should  be  liberally  expounded.  By  the  term  **  work 
•  horse,"  we  must  understand  one  kept  for  labor  or  service, 
whether  under  the  saddle,  in  the  plough,  &c  If  this  con- 
struction be  not  allowed,  then  the  only  horse  of  a  constable^ 
sheriff,  physician,  msdl  carrier,  &c.  might  be  levied  on  and 
sold,  merely  because  he  was  used  for  the  saddle  only,  and 
had  never  been  broke  to  the  plough,  or  harness.  The  fami- 
ly would  suffer  just  as  much  in  such  case,  as  if  its  head  nutde 
a  livelyhood  by  tilling  the  soil.  But  the  proof  showed  that 
the  horse  worked  in  gear,  and  even  if  the  court  gave  to  the 
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statttle  too  extensive  a  meaning,  the  defendant  was  not  pre- 
judiced, and  this  court  will  not  reverse  the  judgment 

The  words  of  the  statute  are,  ^' work  hor?e,  mule  or  paiitf 
of  oxen."  Now.  all  mules  are  intended  for  labor,  hence  the 
word  <<  work"  is  not  prefixed  to  this  designation  in  the  statute; 
but  all  horses  are  not  work  horses ;  some  are  intended  for 
breeding,  some  for  the  turf,  and  others  for  labor.  This  lat* 
ter  class  were  all  intended  to  be  embraced  by  the  statute, 
wherever  the  service  performed  is  such  as  is  ordinary  and 
usual. 

The  statute  gives  a  benefit  to  the  defendant  in  execution^ 
snd  unless  be  claims  it,  the  officer  is  noC  bound  to  leave  any* 
of  his  property.  If  the  defendant  must  assert  right  to  the  pro- 
petty  exempted  from  execution,  he  must  have  the  right  tQ' 
elect  between  several  articles,  of  which  he  was  entitled  to  re** 
tain  one. 

COLLIER,  C.  J. — ^Among  other  things,  it  is  enacted,  thai. 

^one.work  horse,  mule,  or  pair  of  oxen,"  ''shall  be  retained 

by,  and  for  the  use  of,  every  family  in  this  State,  free  and  ex*-; 

empt  from  levy  or  sale,  by  virtue  of  any  execution,  or  othev • 

l^gad  process."     [Clay's  Dig.]     The  only  point  which  w^ 

remember  to  have  decided  under  this  statute,  is,  that  the  emr. 

emption  does  not  cover  the  property  of  one  who  has  a  family- 

in  another  State,  although  he  is  here  accompanied  by  a  son,: 

not  shown  to  be  dependent  upon  him.     [Allen  v.  Manasse  ic 

Mosely,  4^Ala.  Rep.  654] 

It  is  not  controverted  in  the  present  case,  that  the  plaintiff 

had  a  family  residing  with  him  in  this  State,  but  to  exempt 

a  horse  from  liability  to  seizure  and  sale,  under  execution,  it> 

la  insisted,  he  must,  within  the  meaning  of  the  act  cited,  have 

been  broke  to  gear ;  or  in  other  words,  should  be  a  draught 

horae,  and  have  been  used  for  that  purpose.     This  construe^ 

tian,  we  think,  is  entirely  too  restricted.     The  statute  was 

doobtlesB  intended  for  the  benevolent  purpose  of  enabling 

the  bead  of  a  family  to  support,  and  at  the  same  time 

contribute  to  the  comfort  and  convenience  of,  those  of  his 

own  bousehold  who  are  dependent  upon  him.     To  give  to  it 

the  scope  and  operation  contemplated  by  the  legislature,  it 

will  not  do  to  limit  the  exemption  to  a  horse  that  has  actual* 
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ly.perfocmed  service  in  a, plow,  or  cart;  but  we  must  under- 
stand the  terms  ^'work  horse"  to  mean,  one  that  perfoTms 
the  common  drudgery  of  the  homestead ;  ad  to  haul  wood,  to 
dratir  the  plow,  to  carry  the  family  to  church,  &c.,  either 
under  the  saddle  or  in  traces.  It  is  not  necessary  that  he 
shall  have  performed  this  service ;  if  he  has  performed  a  part 
of  it,  and  is  intended  as  such  a  drudge,  it  is  quite  sufficient  to 
hnng  him  within  the  exemption  of  the  statute.  If  the  law 
were  otherwise,  then  a  horse  puirehased  for  the  purpose  of 
being  used  in  traces,  or  harness,  whenever  the  family  requir- 
e(i  it,  if  he  had  not  been  broke  to  these,  would  be  subject  to 
lnvy  and  sale,  though  he  had  performed  important  service  im-* 
der  the  saddle,  for  the  family.  And  this  too,  when  it  i» 
kdown  that  the  docility  of  the  horse  is  in  general  such, 
that  there  are  but  few  that  cannot  be  induced  to  draw 
kindly. 

It  might  so  happen,  that  no  member  of  the  family,  either 
ftom  bad  health  or  other  cause,  were  able- to  drive  a  plow  or 
dm ;  yert,  if  the  only  horse  belonging  to  its  head  was  used 
to  ride  to  mill,  to  carry  the  children  to  school,  and  in  other 
equally  necessary  or  convenient  service,  surely  it  would  net 
be  insisted,  that  he  was  subject  to  execution  because  be  kad 
never  drawn  in  traces  or  shafts.  We  cannot  think,  the  C*f* 
cait  Judge  misapprehended  the  law,  in  instructing  the  jury 
at  he  did'in  the  fii*6t  charge  excepted  to. 

We  incline  to  the  opinion,  that  as  the  statute  does  not  j^e* 
scribe  who  shall  elect  which  horse  a  defendant  in  Wecutioft 
diall  retain  where  he  has  several,  the  right  of  election,  if  he 
claims  it,  devolves  upon  him.  But  does  the  evidence  in  the 
ease  before  us,  show  that  the  plaintiff  had  more  than  one 
"work  horse,"  according  to  the  interpretation  we  have  giten- 
to  those  terms  ?  The  horse  left,  was  <<  a  small  filly,  the  rise  ot 
two  years  old,  broke  to  the  saddle ;"  thus  making  the  mtet^ 
ence  legitimate,  that  she  had  not  been  employed  in  doing  the 
ordinary  service  of  the  family.'  It  results  from  this  view, 
that  the  second  chaiige  is  also  defensible.  The  jndgtnent  H 
eonsequently  affirmed. 
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,BAGBY,  USE,  Sec.  v.^  HARRIS, 

1.  Nominal  damages  are  always  proper,  when  a  breach  of  duty  is  made  out,. 

and  the  extent  of  the  injury  is  not  shown  by  the  evidence. 
31  la  an  action  against  the  sureties  of  a  sheriff,  for  his  neglect  in  releasing  a 

boat  attached  under  admiralty  process,  the  &ct  that  a  subsequent  sheriff, 

to  whaok  final  process  was  issued,  could  have  seized  and  wAd  it,  is  not  Stif* 

ficient  to  mitigate  the  damages,  unless  the  plaintiff  is  connected  widilhe 

last  neglect,  by  some  wilful  default 
3.  in  such  an  actiou,  to  charge  the  sheriff,  it  \s  unnecessary  to  shotr,  either 

a  demand  of  the  boat,  he  having  gone  out  of  office^  or  a  distrisfgas  to  him, 

if  it  is  shown  that  he  has  parted  with  the  custody. 

Writ  of  Error  to  the  Circuit  Court  of  Sumter. 

Debt  upon  the  'official  bond  executed  by  Wm.  Johnson,  as 
sheriff  of  Sumter  county,  for  the  due  performance  of  the  du- 
ties of  that  office. 

T%e  first  count  of  the  declaration  deduces  the  breach  of 
the  condition  of  the  bond  from  the  following  facts :  On  the 
14th  of  Jane,  1837,  Austin  &  Tardy  sued  out  a  writ  of  sei- 
zure against  the  steamboat  Ponchartrain,  to  secure  a  demand 
of  $2,588  ;  this  writ  was  delivered  to  Johnson,  he  then  being 
sheriff,  and  under  it  he  seized  and  took  the  boat  into  custody, ' 
bm  afterwards  released  it,  whereby  the  said  Austin  £o  Tardy 
have  wholly  lost  the  benefit  of  said  seizure, 

The  second  count  sets  out  the  same  facts,  and  also,  that 
Austin  &  Tardy  recovered  a  judgment  in  their  suit  against ' 
the  boat,  for  $2,747,  besides  costs,  and  thereupon  sued  out  a ' 
^*ritof  execution,  or  order  of  sale,  on  the  third  day  of  Au-» ' 
gust,  1838,  which  was  delivered  to  one  Womack,  then  sheriff' 
of  Sumter  county,  to  be  executed,  but  this  could  not  be  done 
by  reason  that  the  said  Johnson,  so  being  sheriff,  had  releas- 
ed the  boat  from  his  custody,  &c. 

The  defendant  pleaded — 1.  That  the  sheriff,  Johnson^^ 
kept  the  steamboat,  when  seized,  in  his  custody,  until  the  ' 
letum  of  the  writ,  vnfhaut   this,  that  he  released  the  said ' 
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boat,  as  the  plaintiff  in  his  said  breaches  has  alledged.  To 
this  the  plaintiff  replied,  "  that  Johnson  did  not  keep  and 
hold  the  boat,  as  is  alledged  by  the  defendant  in  his  plea, 
but  on  seizing  the  same,  voluntarily  took  from  one  Burton 
and  one  Whitsett,  a  pretended  bond  with  condition."  This 
bond  and  condition  is  set  out  in  the  replication,  and  is  paya- 
ble to  Johnson,  as  sheriff,  in  the  sum  of  $5,200,  and  the  con- 
dition, after  reciting  the  proceedings  in  the  libel  suit,  aod 
that  Burton  had  claimed  and  replevied  the  boat,  provides, 
that  if  the  said  Burton  shall  return  the  said  boat,  so  that  the 
same  may  be  subject  to,  and  taken  on  execution,  or  other  fi- 
nal process  thereon,  then  the  bond  to  be  void.  It  was  as- 
signed by  Johnson  to  Austin  &  Tsurdy,  and  returned  to  the 
office  of  the  clerk  of  the  County  Court  of  Sumter,  from  which 
Court  the  writ  of  seizure  issued.  '*  And  that  the  said  John- 
son, upon  the  taking  of  this  bond,  without  the  consent  of 
Austin  &  Tardy,  released  and  discharged  the  boat  from  cus- 
tody^ and  has  not  since  had  or  kept  the  same  to  answer  to 
the  exigencies  of  the  writ.  Upon  this  issue  was  joined  to 
the  country. 

2.  A  plea  which  was  overruled  on  demurrer,  and  therefore 
unnecessary  to  be  noticed  here. 

3.  That  true  it  is,  &c.  (admitting  the  facts  of  the  execution 
ojf  the  bond,  and  the  proceedings  in  the  libel  suit,)  but  the 
s^d  Johnson,  upon  bond  being  executed  to  him,  bearing  date, 
SfXL.y  (setting  out  the  bond  as  described  in  the  replication  to 
the  first  plea,)put  the  boat  in  the  custody  of  the  obligors  (to  that 
bond,)  which  said  bond  was  assigned  to  the  said  Austin  &  'Tar- 
dy, by  the  said  Johnson,  sheriflf  as  aforesaid.  And  the  defendan  t 
saith,  afterwards,  upon  the  rendition  of  the  judgment  intha 
c^e,  and  after  the  term  of  office  of  the  said  Johnson  had  expir- 
ed, a  writ  of  execution  was  issued  to  the  sheriff  who  succeeded 
him,  commanding  the  said  sheriff  to  seize,  &c.  And  that, 
whilst  the  said  writ  was  so  in  the  hands  of  the  said  sheriff, 
the  said  steamboat  was  ready,  and  could,  and  would  have 
been  surrendered  to  the  exigencies  of  said  writ,  but  that  the 
said  Austin  &  Tardy,  by  their  attorney,  directed  the  said 
sheriff  not  to  proceed,  with  the  sale  of  the  boat,  but  that 
t^ey  WQuld  proceed  on  the  bond.  On  this  the  plaiptiffs  took 
issue. 
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At  the  trial  upon  these  issues,  a  hill  of  exoeptio^^  was 
sealed,  at  the  instance  of  the  plaintiff,  which  discloses  that 
the  plaintiff,  gave  in  evidence  the  trani^cript  of  the  record  of 
the  suit  at  the  iastance  of  Austin  &  Tardy  against  the  steam- 
boat Ponchartrain,  which  resulted  in  a  judgment  of  condemn 
sation  to  pay  $2,747,  besides  costs.  The  writ  of  seizure  in 
the  case,  is  returned  by  Johnson,  as  sheriff,  that  he  had  ta* 
ken  the  boat,  and  had  her  in  custody.  The  order  of  sale 
wais  placedjn  the  hands  of  the  sheriff  of  the  same  couQty, 
one  Womack,  who  returned  that  the  said  boat  was  not  with- 
in his  county.  It  was  also  proved,  that  at  the  time  of  thf 
seizure^  Johnson  was  sheriff  of  Sumter  county,  and  of  his  owm 
volition  took  the  bond  from  Burton  and  Whitaett,  set.  out  oi 
the  pleadings,  which  be  returixed,  assigned  by  himself^  pendf 
the  libel  suit,  to  Austin  &  Tardy,  into  the  clerk's  office, 
where  it  was  placed  among  the  papers  of  that  suit,  l^he  a^ 
s^nment  of  the  bond  was  drawn  by  the  attorney  of  Austin^ 
TWdy,  but  without  their  knowledge  or  authority.  It  ws^ 
also  proved,  that  Johnson  went  out  of  office  on  the  first  Moa- 
day  of  August,  1837,  and  that  one  Womack  became  and  was 
h^  successor  for  the  ensuing  three  years.  The  order  of  sale 
caine  to  his  hands,  and  wa^  returned  as  before  stated*  Wo>- 
flMek  entered  upon  the  bond  taken  by  Johnson,  that  it  Wj9s 
forfeited,. as  the  obligors  had  ^'  wholly  failed  to  deliver  and 
restore  the  steamboat  within  the  county  of  Sumter."  \ 

There  was  also  evidence  conducing  to  show,  that  the  boat, 
in  April,  1836,  was  sold  in  Mobile,  under  admiralty  proceed- 
ings in  that  court ;  and  that  it  was  purchased  at  said  sale  by 
one  Stone,  who  then  run  it ;  but  it  was,  during  the  time  the 
order  of  sale  was  in  Womack^s  hands,  and  before  and  after, 
£reqaeii!ly  at  Gainesville,  in  Sumter  county,  and)  could  have 
been  seized  by  him.  There  was  also  evidence  conducing. to 
show,  the  boat  was  worth  more  than  the  amount  of  Austin 
4r  Tardy 's  judgment. 

The  court  charged  the  jury,  that  the  bond  taken,  and'tbp 
placing  of  the  boat  in  the  possession  of  the  obligors,  was  not 
a  performance  (by  the  sheriff )  of  his  duty ;  sikI  that  he  and 
his  sureties  were  liable  for  any  injury  Austin  ^  Tardy  might 
have  sastained  by  means  thereof.  That  if  Womack  com- 
mitted a  default  in  not  taking  the  boat,  the  default  of  Joh^^ 
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son  was  distinct  from  that,  and  Austin  S/*  Tardy  could  ttot, 
by  Johnson  and  his  sureties,  be  turned  over  to  seek  redresi 
against  Womack,  for  any  default  on  the  part  of  Johnson ;  but 
if  Womack  could  have  taken  and  sold  the  boat,  under  thd 
process  received  by  him,  the  plaintiffs  would  be  entitled  to 
recover  slight  damages,  if  any.  The  plaintiffs  excepted  to 
this  charge,  and  now  assign  it  as  error* 

'  R.  H.  Smith,  for  the  plaintiff  in  error,  argued— 
'1.  That  the  supposed  liability  of  Womack  was  not  a  mat- 
ter either  in  bar  or  in  mitigation  of  damages.     [Webb  t. 
Burtipass,  9  Porter,  201 ;  Strange  v.  Kenan,  8  Ala.  Rep.  816; 
West  V.  Tuttle,  11  Wend.  637;  Whitehead  v.  Vamum,  14 
Pick.  623 ;  Clapp  v.  Cowan,  7  Mass.  98.] 
•    2.  In  admiralty  proceedings,  the  officer  has  no  authority 
to  bail  without  an  order  of  court.  [Dunlap,  AdmV,  P.  Ch.  7.] 
Here  the  bond  is  not  within  the  scope  of  the  statutes.  [Rich- 
ardson V.  Cleveland,  5  Porter,  257 ;  S.  P.  2  Ala-  Rep.  742.]  . 
"And  thereupon  the  sheriff  is  liable  as  for  an  escape.     [Watson 
on  Sheriffs,  23,  117,  86 ;  20  John.  64.] 

3.  It  was  the  duty  of  the  old  sheriff  to  hand  over  the  boat 
to  his  successor.     [19  Viner,  451,  i  4  ;  18  Wend.  500  ;  21 
^end.  236  ;  20  John.  64.]     And  as  he  surrendered  the  pos- 
session to  another,  he  is  liable  to  the  action.     [4  East,  504 ; 
15  lb.  78.] 

H.  I.  Thornton  and  Wm.  G.  Jones,  for  the  defendant,  ar^ 
gued — 

1.  That  the  boat  itself  was  liable  to  be  seized,  as  the  lien 
was  not  destroyed  by  taking  the  bond,  and  if  it  wsgf-in  the 
power  of  Womack  to  seize  it,  the  actual  damage  resulted 
from  his  omission  to  do  so.  The  addition  to  the  charge  of 
the  words  **  if  any ^^  was  probably  induced  by  the  circum- 
stance, that  two  distinct  issues  were  submitted,  and  the 
charge  applied  to  the  mitigation  of  damages  upon  the  one,  in 
the  event  they  found  the  other  against  the  defendant. 

2.  But  under  the  facts  of  this  case,  the  defendaat  was  en- 
titled  to  a  verdict,  and  therefore  the  court  will  not  reverse. 
The  sheriff  cannot  be  expected  to  retain  actual  poitessi6a, 
by  himself,  of  property  levied  on,  but  may  plac^  h  in  the 
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hands  of  a  bailee.  He  has  no  right  to  deliver  it  to  his  sue* 
cesser,  or  rather  cannot  relieve  himself  from  liabily  by  doing 
so.  [Watson  on  Sheriffs,  15 ;  7  Mass.  605 ;  2  N.  H.  184  ; 
Bondurant  v.  Biiford,  1  Ala.  Rep.  N.  S.  359.]  He  by  la^r  is 
required  to  have  the  boat  forthcoming  m  the  event  a  judg- 
ment is  obtained  and  a  demand  made.  If  otherwise,  it  would 
be  his  duty  to  watch  the  progress  of  the  suit,  in  order  to  ascer- 
tain the  precise  moment  of  obtaining  judgment.  When  then, 
the  court  charged,  the  plaintiff  was  entitled  to  slight  damages, 
if  any,  it  was  an  error,  if  at  all,  against  the  defendant,  for  he . 
was  clearly  entitled  to  no  damages  whatever. 

GOLDTHWAITE,  J.— 1.  The  only  tnode  by  which  the 
charge  given  in  this  case,  can  be  made  consistent  in  all  its 
parts,  is  to  take  it  as  instructing  the  jury,  that  if  the  new' 
sheriff,  at  some  time  when  the  final  process  was  in  his 
hands,  could  have  seized  and  sold  the  boat,  then,  that  slight 
damage  only  should  be  given,  in  the  event  any  were  asses&^ 
ed.  We  incline  to  think  that  this  is  the  proper  interpreta* 
tion  of  what  is  set  out  in  the  bill  of  exceptions ;  and*  we  the 
more  readily  take  this  view,  because  the  rule  is  quite  clear, 
that  nominal  damages  are  always  proper  when  a  breach  of 
duty  is  made  out,  and  the  extent  of  injury  is  not  shown  by 
the  evidence,  and  it  is  scarcely  possible  the  law  on  this  point 
should  have  been  mistaken.  [Loftin  v.  Williams,  16  Pick*  6i; 
Whittimore  v.  Colton.  1  Gill,  478.] 

2.  But  even  with  this  interpretation,  the  chftrge,  in  our 
judgment,  involves  a  serious  error*  Whenever  a  breach  of 
duty  is  niade  to  appear,  there  is  no  question  that  the  person 
in  default  is  answerable  in  damages  to  the  injured  party,  to 
the  extent  of  the  injury ;  but  it  sometimes  happens  there  is 
great  difficulty  in  the  application  of  this  rulcj  when  the  par- 
ty to  whom  the  duty  is  to  be  performed  has  other  remedies 
of  which  he  may  avail  himself,  without  proceeding  for  the 
breach  of  duty*  Thus  it  has  been  held,  when  the  omission 
of  duty  was  in  failing  to  return  a  bail  bond,  that  the  delive* 
ry,  or  the  offer  to  deliver  it,  in  season  to  enable  the  party  to 
prosecute  a  sci.  fa,  would  reduce  the  damages  to  a  nominal 
sum.  fGlozer  v.  Rood,  2  Mete.  490.]  And  a  neglect  by  an 
23 
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agent  to  notify  his  principal  of  the  dishonor  of  a  note,  by 
which  some  of  the  parties  to  it  are  dischargpd,  does  not  ne- 
cessarily cause  a  damage  to  the  amount  of  the  note,  if  there 
be  solvent  parties  remaining  bound  upon  it.     [Bank  of  Mo- 
bile V.  Huggins,  3  Ala.  Rep.  206.]     It  was  in  view  of  these 
and  similar  decisions,  that  the  charge  Was  most  probably  giv- 
en, but  there  is  a  manifest  distinction  to  be  observed  when 
the  principle  which  governs  them  is  to  be  applied  to  the  fail- 
ure of  an  officer  to  make  the  money  upon  an  execution,  or 
out  of  property  attached.     In  either  case,  the  party  to  whom 
>.    the  duty  is  due,  has  proceeded  beyond  a  general  liability, 
and  is  seeking  to  have  the  fruits  of  a  specific  lien.     If  the 
neglect  of  duty  with  reference  to  such  process,  is  such,  that 
the  efifect  of  a  judgment  appears  to  be  lost,  the  amount  of 
the  judgment  so  rendered  ineffectual,  is  prima  facie  the  mea- 
sure of  damages  for  the  breach  of  duty,  but  even  then  it  may 
be  lessened  by  evidence  of  the  inability  of  the  debtor  to  pay, 
[Welch  V.  Bartlett,  10  Mass.  476 ;]  oj  by  proof  that  the  at- 
tached goods  would  produce  only  a  part  of  •the  sum.     We 
are  not  prepared  to  say,  that  when  the  de&ult  is  negligent 
only,  and  not  wilful,  that  the  damages  might  not  be  lessen- 
ed, if  the  officer  was  prepared  to  idiow,  that  the  party  had 
refused  to  take  means  within  his  power  to  coerce  the  demand 
from  the  original  debtor;   but,  however  this  may  be,  we  are 
entirely  satisfied,  that  the  damages  cannot  be  mitigated  by 
merely  showing,  that  the  original  debtor  was  solvent  and  able 
to  pay ;  or  that,  in  the  attempt  to  make  him  pay,  other  de- 
faults have  taken  place.     If  this  was  sufficient,  it  is  evident, 
when  the  debtor  is  of  sufficient  ability,  the  excuse  may  be 
urged  by  each  successive  officer,  and  the  plaintiff  will  only 
reach  the  fruits  of  his  judgment  when  he  finds  one  willing,  as 
well  as  bound  to  perform  his  duty.     We  come,  then,  to  the 
conclusion,  that  even  if  the  new  sheriff  was  able,  imder  the 
process  in  his  hands,  to  have  seized  and  sold  the  boat,  this  cir- 
cumstance, unless  the  plaintiffs  are  connected  with  it  by  some 
wilfbl  default,  is  not  sufficient  in  mitigation  of  damages. 

3.  It  is  insisted,  however,  that  the  evidence.  shoiKrs  no 
breach  of  duty,  by  the  old  sheriff,  inasmuch  as  no  demand 
was  made  of  him  for  the  boat,  and  as  that  will  be  presutaed 
to  remain  in  his  custody.     The  first  breach  assigned  in  the 
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declination  is,  that  the  officer  has  not  kept  the  boat  to  an- 
swer the  judgment,  and  if  this  was  made  to  appear,  there 
certainly  was  no  necessity  to  issue  either  sm  order  of  sale  or 
a  distringas  to  him*— conceding,  for  the  purpose  of  this  argu- 
ment that  he  was  entitled  to  retain  the  custody  of  the  boat 
after  the  devolution  of  his  office  upon  another.  The  breach 
of  duty  is  complete,  if  he  has  so  djfasposed  of  the  boat,  that 
the  relators  cannot  have  the  effect  of  their  judgment.  [West 
V.  Tuttle,  11  Wend.  639.] 
Judgment  reversed  and  cause  remanded. 


DAVENPORT  v.  BARTLETT  &  WARING.  9  m 

135    687 

1.  A  vendee  of  land,  with  warranty  of  title,  may  parchsM  in  aa  onstanding 
paiamoimt  title,  or  incmnbraacei  and  may  recover  upon  his  wammty  with- 
out an  actual  eviction ;  but  in  such  a  case,  he  actfe  at  his  p«al«  and  assuines 
the  boiden  of  proving,  that  he  submitted  to  a  good  title,  patamount  to  that 
of  the  warrantor. 

2.  D,  in  a  suit  in  Chancery,  instituted  by  him  against  C  and  others,  obtain- 
ed a  decree  for  the  possession  of  certain  lands,  which  C  had  previously  sold 
with  warranty,  and  which  were  purchased  with  warranty  by  B  &  W ;  the 
same  decree  requiring  D  to  pay  C  a  sum  of  money,  and  giving  to  C  a  Um 
on  the  land  for  its  payment  C  being  liable  to  B  &  W  on  his  warranty,  and 
being  insolvent,  and  a  non-resident :  Held,  that  a  Court  of  Chancery  would 
^ve  relief,  and  difect  the  money  due  from  D  to  C,  to  be  p^d  to  B  &  W, 
they  having  to  quiet  their  title,  pnrcfaafled  ftom  D  his  interest  in  the 
decree. 

dw  When  a  decree  pro  cov^t89o  haa  been  taken  for  want  of  an  answer,  and  a 
fun  and  complete  answer  is  afterwards  filed — Quere?  does  not  this  of  it- 
self! nnder  the  statute,  set  aside  the  decree,  pro  confetso^  and  purge  ^e 
cmitenipt,  without  any  order  of  the  court  to  that  effect  But  an  answer 
filed  under  such  cixcnmstances,  comes  too  late  at  the  trial  term,  and  after 
tke  DHttter  ha0  reported,  unless  by  c<msent  of  partieB. 

4.  A  decree  in  Chancefy  is  conclurtve  as  betireen  paitieB,.and  privies  to 
the  bill  as  to  all  matters  which  were  put  in  issue,  and  cannot  be  collateral- 
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ly  impeached,     Quei'e?  Might  not  a  clear  clerical  mistake  be  consideied 
HB  amended,  even  when  the  decree  came  collaterally  in  question. 

5.  A  decree  that  D  is  entitled  to  certain  lands,  and  that  he  te  let  into  the 
possession,  charged  with  the  payment  to  C  of  a  sum  of  money,  does  not 
make  C  a  mortgagee  of  the  lands. 

6.  A  mortgagee  who  is  not  in  the  actual  perception  of  rent,  and  does  not  in- 
termeddle with  the  property,  cannot  be  charged  with  rent 

7.  Where  one  is  made  a  party  to  a  bill,  by  an  amended  bill,  which  does  not 
a4mit  that  he  is  an  assignee  in  bankruptcy,  but  suggesting  that  he  claims 
some  interest  in  the  subject  matter,  and  he  appears,  and  does  npt  answer 
the  bill,  but  merely  demurs  to  it,  the  only  effect  is,  to  question  the  right  to 
make  him  a  party  to  the  litigation,  and  upon  the  demurrer  being  decided 
against  him,  taking  no  further  steps,  must  be  understood  as  having  aban-^ 
doned  the  pursuit  of  the  claim. 

8.  In  general,  rn  amendment  of  a  bill  has  the  effect  to  destroy  the  prior 
proceedings  for  a  cpntempt  But  where  one  who  had  been  in  contempt, 
after  the  amendment  of  the  bill,  failed  to  file  his  answer,  until  after  the  mas* 
ter  bad  reported,  and  especially  in  a  case  where  he  appeared  before  the 
master,  and  had  all  the  benefit  he  could  have  derived  from  an  answer,  the 
objection  that  a  formal  decree  pro  confesso  was  not  entered,  will  not  be  al- 
lowed at  the  hearing,  or  in  this  court 

9.  Where  the  Chancellor,  in  making  his  decree  in  fkvor  of  the  complainant, 
extinguished  a  debt  which  he  owed  to  the  defendant,  to  which  no  objection 
was  made  at  the  time,  it  will  be  no  reason  for  disturbing  the  decree,  aa  it 
is  manifestiy  to  the  interest  of  the  defendant,  and  would  not  have  been  made 
if  he  had  objected  to  it 

10.  Matters  of  account  must  be  brought  before  the  master,  and  if  rejected, 
excepted  to,  to  enable  the  party  to  assign  them  as  error. 

11.  Where  non-resident  defendants  appear,  and  submit  to  the  jurisdiction  of 
the  court,  ft  refunding  bond  is  not  necessary. 

Error  to  the  Chancery  Court  of  Mobile. 

The  bill  was  filed  by  the  defendants  in  error,  on  the  9th 
March,  1842,  in  which  they  alledge,  that  on  the  2d  May, 
1834,  Benjamin  F.  Copeland,  being  in  possession,  and  claim- 
ing to  be  the  owner,  conveyed  by  covenant  of  warranty,  to 
Remsen  &  Jude,  all  that  portion  of  the  Holman  estate  in  Mo- 
bile, which  lies  east  of  Commerce  street,  (and  which  is  par- 
ticularly described,)  for  the  consideration  of  $16,000,-  that 
Rejnson  &  Jude,  on  the  10th  April,  1835,  sold  the  same  to 
complainants  for  $40,000 ;  that  they  knew  of  no  defect  in 
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th^  title,  relied  on  their  warranty^  and  proceeded  to  make  im- 
{NTOvements — expending  about  $50,000. 

That  they  sold  a  portion  of  the  land  so  purchased  to  one 
Collins  and  Schuyler  for  $40,000,  and  have  since  discovered, 
that  one  Gorham  Davenport  claimed  an  equitable  title  to  one 
half  the  premises,  and  before  the  time  of  their  purchase,  in 
the  year  1832,  had  filed  his  bill  in  Chancery  to  recover  it ; 
claiming  under  one  Charles  Brown,  and  making  Brown,  Cope- 
land,  and  the  Bank  of  Norfolk,  parties  defendant ;  that  Cope- 
land  answered  the  bill,  and  the  cause  came  on  to  be  tried  at 
the  fall  term,  1837,  of  the  Chancery  Court,  when  a  decree 
was  rendered,  establishing  the  right  of  Davenport,  to  the  spe- 
cific execution  of  a  contract,  made  between  him  and  Brown, 
and  an  account  was  ordered  to  be  taken  of  the  monies  due 
by  Davenport,  as  the  balance  of  the  purchase  money  on  his 
contract,  when  it  was  found,  and  decreed  by  the  Chancellor, 
that  Davenport,  should  pay  to  Copeland  $4,807  11,  with  in- 
terest from  the  1st  May,  1841,  which  was  decreed  a  charge 
upon  the  estate,  and  that  Davenport  should  be  let  into  the 
possession  of  an  undivided  half  of  the  land  sued  for,  being 
the  land  conveyed  to  complainants,  which  decree  remains  in 
full  force. 

That  being  unwilling  to  be  evicted,  and  apprehending  that 
the  warranties  of  Copeland  and  Remsen  6^  Jude,  would  not 
be  availing,  they  purchased  the  interest  of  Davenport  for 
$6,000,  and  procured  the  release  of  his  title ;  that  Copeland 
resides  in  Boston,  and  that  both  he  and  Remsen  if  Jude  are 
insolvent ;  that  Copeland  is  now  attempting  to  collect  the 
amount  of  the  decree  against  Davenport,  by  which  means 
Copeland  is  about  to  make  a  gain  to  himself,  by  the  breach 
of  his  warranty  with  complainants.  Prayer,  that  Davenport 
and  wife,  and  Copeland,  be  made  defendants,  that  the  latter 
pay  the  six  thousand  dollars  to  complainants,  and  they  b^  * 
decreed  to  have  a  lien  on  the  decree  in  favor  of  Copeland, 
against  Davenport,  and  for  an  inijunction :  an  injunction  ac^ 
cordingly  was  granted. 

Deerees  pr^  canfesso^virete  taken  against  Copeland  and  wife 
and  Daveoiport. 

On  the  28d  December,  1842,  a;  commission  issued  to  take 
the  answers  of  Copeland  and  wife.  In  tljie  transcript  is  found 
ftn  answer  of  Copeland  ^d  wife,  which  was  received  by 


182  ALABAMA. 


Davenport  v,  Bartlett  &  Waring. 


the  Register  on  the  7th  Febraary,  1843,  and  published  in 
open  court,  April  3,  1843.  By  their  answ^er,  they  disclaim 
all  interest  in  the  matter  in  litigation,  setting  forth,  that 
Copeland  has  been  duly  declared  a  bankrupt ;  that  all  his 
rights  have  passed  to  his  assignee,  Francis  Hilliard  of  Mas- 
sachusetts, and  pleads  his  discharge  as  a  bar  to  any  claim  on 
his  covenant  of  warranty. 

On  the  8th  of  April,  1843,  the  defendants  moved  to  dis- 
miss the  bill  for  want  of  equity,  which  motion  the  court  over- 
ruled, and  directed  the  assignee  of  Copeland  to  be  made  a 
party  to  the  bill,  which  he  was  directed  to  answer  within  six- 
ty days,  and  publication  ordered. 

At  the  April  term,  1844,  Hilliard  demurred  to  the  bill, 
at  which  term  the  demurrer  was  overruled,  and  by  con- 
sent a  reference  was  directed,  to  state  an  account,  the  master 
stated  an  account,  which  on  motion  and  petition  of  Davenport, 
was  set  aside  upon  the  groimd  that  he  had  a  rfght  to  appear 
before  the  master,  and  offer  evidence  touching  the  account, 
and  the  matter  was  referred  back  to  the  master. 

In  the  transcript  there  is  found  an  answer  of  Davenport, 
filed  1st  April,  1845,  and  sworn  to  on  the  7th  of  that  month, 
giving  an  elaborate  account  of  the  various  purchases  by  him, 
and  others,  of  the  land,  and  charging,  that  in  the  decree  ren- 
dei-ed  in  the  suit  instituted  by  him  against  Brown  and  others, 
there  was  a  mistake ;  that  he  was  not  then,  and  is  not  now 
indebted  to  Copeland  in  the  sum  of  $4,807  11,  decreed  to 
him,  or  in  any  sum  whatever,  and  proceeds  to  state  how  the 
alledged  mistake  of  the  master  originated. 

On  the  26th  March,  1845,  the  master  made  his  report^  in 
which  he  foimd,  that  Davenport  was  indebted  to  Copeland, 
in  the  sum  of  $4,807  11,  being  the  amount  found  by  the 
former  report,  and  refused  to  allow  Davenport  the  rent  of 
three  stores,  on  Water  street,  Copeland  having  been  ejected         i 
from  two  of  them,  by  a  paramount  title,  and  the  other  having        i 
been  burned  down,  and  not  rebuilt,  although  the  insurance        I 
money  had  been  received,  sufficient  to  erect  the  buildings.  I 

To  this  report  Davenport  excepted,  and  the  exceptions  i 
were  overruled  by  the  Chancellor,  who  proceeded  to  make  I 
his  decree.  The  Chancellor  then  determined,  that  the  an-  i 
flwers  of  Davenport  and  Copeland  conld  not  be  considered,        I 


JANUARY  TERM,  1846. 183 

D>yenporty.Bartlett&.WMfiDg;  ^ 

because  it  did  not  appear  that  the  decrees  pro  conjfisso  had 
been  set  aside,  or  any  leave « given  to  file  the  answers,  al- 
though the  answer  of  Copeland  was  filed  prior  to  April  term, 
1843,  and  that,  by  agreement,  the  cause  was  heard  on  demur- 
rer, and  referred  to  the  maste/}  and  that  it  was  too  late  now 
to  file  the  answers.  He  further  determined,  that  Copeland 
was  not  chargeable  with  rent,  and  that  complainants  were 
^titled  to  recover  of  Davenport  the  amount  found  to  be  due 
firmn  him  to  Copeland,  deducting  therefrom  the  amount  of  a 
note  of  $811  38,  still  due  to  Davenport,  firom  the  complain- 
ants on  their  purchase  of  his  interest  in  the  land. 

The  plaintiffs  in  error  assign  the  following' errors:  1.  In 
overruling  the  motion  to  dismiss  for  want  of  equity. 

%  In  overruling  the  demurrer  to  the  bill. 

3.  In  rejecting  the  answers  of  Davenport,  and  Copeland 
and  wife. 

4  In  proceeding  in  tjio  cause  after  the  death  of  Bartlett, 
without  making  his  heirs  parties. 

5.  In  overruling  the  exceptions  to  the  master's  report. 

6.  In  the  decree  made. 

E.  B.  Sewall,  for  plaintijOf  in  error — 

The  answers  of  Copeland  and  wife,  and  Davenport,  were 
properly  filed.  The  court  acted  .upon  the  answers  of  the  for* 
mer,  in  making  the  assignee  in  bankruptcy  a  party.  The 
parties  were  not  in  contempt,  either  under  the  English  prac- 
tice, or  our  statute,  and  the  contempt,  if  any,  was  cured  by 
the  amended  biU.     [2  Con.  411 ;  1 R.  ^  M.  323.] 

The  heirs  of  Burtlett  were  necessary  parties,  as  it  does  not 
appear  that  the  property  belonged  to  the  partnership. 

The  complainants  are  not  entitled  to  relief,  as  there  has 
been  no  eviction,  and  indeed  could  be  none,  as  the  complain- 
ants alledge  that  they  purchased  from  Hohnan's  heirs  the 
paramount  title.  [1  Johns.  C.  218 ;  1  A.  K.  M.  318 ;  1  Dana, 
305.] 

If  complainants  claim  as  assignees  of  Copeland,  assignee 
of  the  mortgage,  then  their  purchase  from  Davenport,  the 
mortgagor  of  the  land,  on  which  the  mortgage  debt  was  a 
lien,  extinguished  the  mortgage  debt  [7  F^ge,  248 ;  1  Bai- 
ley Bq.  R.  334.] 
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If  complaitiants  are  not  assignees  of  the  mortgage,  then 
neither  they,  nor  Copeland,  have  any  right  or  interest  in  the 
mortgage  debt  due  from  Davenport  to  Brown — ^they  acquired 
under  Copeland,  merely  a  defeasible  title  to  an  undivided 
moiety.     [2  Sum.  129.]  * 

In  taking  the  account,  Davenport  id  entitled  to  half  the 
rents  ancl  profits  of  the  three  stores,  west  of  Water  street. 
Copeland,  and  those  purchasing  from  him,  came  into  poisses- 
sion  pending  the  suit  of  Davenport  against  Brown,  and  are 
affected  with  notice.  The  rule  is,  that  the  mortgagee  in 
possession,  and  those  claiming  under  him,  must  account  for 
the  rents  and  profits.  [1  Madd.  155,  290 ;  5  Vesey,  99 ;  5 
Paige,  9;  3  Russ.  458  ;  4  Vesey,  118,  481 ;  10  Id.  405;  6 
Pick.  146 ;  Coote  on  M.  315,  320 ;  1  Johns.  C.  385 ;  1  Paige 
202.]  The  rents  and  profits  are  mcidents  de  jure  to  the  own- 
ership. 

A  mortgagee  selling  without  the  consent  of  the  mortgagor, 
is  chargeable  with  rents  and  profits,  subsequent,  as  well  aa 
prior  to  the  conveyance.  [Coote  on  Mort.  315,  320;  4  Ves. 
118;  2  Sum.  155.]  All  the  sales  from  Brown  andCopela4d 
were  made  without  the  knowledge  of  Davenport. 

Assignee  of  mortgagee  cannot  set  up  adverse  title  against 
the  mortgagor.     [2  Sum.  146.] 

Mortgagee,  or  those  claiming  under  him,  in  possession^  are 
bound  to  keep  the  premises  in  repair.  [2  J.  J.  M.  465 ;  2 
Y.  &  O.  117.] 

Davenport  could  not  get  possession  under  the  decree  of 
1841,  Holman's  heirs,  claifeiing  by  title  paramount,  were  in 
possession  of  two  of  the  stores,  and  if,  because  Copeland's 
title  to  complainants  failed,  they  are  entitled  to  relief-^— for 
the  same  reason,  Davenport  is  entitled  to  relief  against  Brown, 
his  title  also  having  failed. 

The  bankruptcy  of  Oopeland  is  a  bar  to  any  relief,  as  his 
interest  passed  to  the  assignee  in  bankruptcy,  and  the  bill 
was  filed  after  his  petition. 

If  Copeland  acquired  an  interest  in  the  debt  due  from  Dav- 
enport to  Brown,  by  reason  of  his  purchase  from  Brown,  thefi 
by  virtue  of  his  absolute  sale,  on  the  3d  February,  1836,  his 
right  passed  to  his  assignees,  and  so  far  as  the  complainants 
,  acquired  any  right  by  virtue  of  their  purchase  of  a  portion. 


^ JANUARY  TEHM,  1846. ISft 

Davenport  v.  JBartiett  &  Waring. 

by  their  compromise  with  Dayenport,  they  extinguished  that 
right 

The  decree  in  favor  of  Copelandj  upon  the  bill  filed  by 
Darenport  against  Ax)wn  was  evidently  a  mistake,  and  the 
record  famidied  the  means  of -oorrecting  it.  fiiich  a  decree- 
could  not  be  made  to  Copeland  in  his  own  right,  and  he  must 
be  understood  as  the  mere  representative  of  Brown. 

Davenport  had  the  right  at  the  reference  to  surcharge,  and 
falsify,  the  account  of  May,  1841,  and  he  pointed  out  a  q)e* 
eifie  error  and  mistake,  which  affected  the  merits  of  the  case. 
p  Edwards,  75.] 

The  rents  and  profits  claimed  by  Davenport,  arise  upon 
the  three  lots  west  of  Wat^  street,  improved  by  JDavenport 
and  &own,  in  1827.  The  purchase  of  the  complainants 
was  east  of  Water  street. 

There  is  no  ground  whatever  shown  for  enjoining  the  note 
for  $811  38  due  from  complainants  to  Davenport';  he  is  not 
alledged  to  be  insolvent,  and  if  he  is  indebted  to  Copeland,  it 
fomishes  no  reason  for  the  injunction.  Besides,  Dayenpoxt. 
is  liable  for  the  costs  of  the  suit  instituted  by  him. 


Stewart,  contra,  relied  on  the  following  principle 

1.  Equity  affords  relief  by  attachment  to  recaver  equitable 
demands,  by  analogy  to-  the  statute  attachment  law.  [7 
Ah.  Rep.  217.]  Copeland  is  both  a  non-resident  and  insol- 
vent. 

2.  Equity  will  give  a  purchaser,  as  well  as  a  vendor  alien 
on  the  land  and  its  proceeds,  to  recover  back  the  purchase 
money,  when  the  contract  fails,  or  he  is  entitled  to  a  return 
ofit.      . 

3.  Chancery  will  subrogate^  and  substitute  a  party,  who* 
is  in  reality  entitled  to  a  benefit  which  another  is  about  to 
receive,  and  which  in  conscience  he  ought  not  to  hold.  [2 
H.  &  J.  455.] 

4.  Chancery  will  not  allow  a  party  to  derive  a  benefit  ficom 
his  own  breach  of  contract. 

The  facts  are,  that  Copeland  sold  and  warranted  to  Rein- 
sen  4*  Jude,  who  conve'yed  to  complainants  with  warranty; 
it  was  then  the  duty  of  Copeland,  to  preserve  the  title.    But 
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Davenport  recovers  from  him,  one  half  of  the  land,  it  is  then 
the  duty  of  Copeland  to  satisfy  his  demand,  or  pay  complain- 
ttg^t  the  toss.  The  recovery  of  Davenport  was  for  half  the 
land,  less  the  sum  of  $4,807  11>  and  Copeland  having  part- 
ed with  all  his  title,  this  was^t  fund  to  discharge  his  war- 
ranties. 

The  complainants  are  entitled  to  be  subrogated  to  receive 
this  money,  as  it  arises  out  of,  and  runs  with  the  land.  The 
same  judgment  which  creates  a  breach  of  Copeland's  war- 
ranty, confers  on  him  the  right  to  this  money.  Can  he  prt>- 
fit  by  a  breach  of  his  contract,  and  that  by  the  very  same 
decree. 

Although  there  has  been  no  eviction  in  fact,  equity  will 
so  consider  it,  because  complainants  have  sustained  the  loss 
which  he  warranted  against,  without  fault  on  their  part. 
The  decree  in  favor  of  Davenport  is  conclusive  of  the  breach 
df  his  warranty,  as  complainants  are  concluded  by  it. 

Neither  Copeland,  or  Davenport^  have  answered  the  bill, 
as  the  decrees  pro  confesso  were  never  set  aside ;  but  the  an- 
swer of  Copeland  on  file,  is  a  mere  disclaimer  of  title,  and  the 
answer  of  Davenport,  is  an  attempt  collaterally  to  impeach 
the  decree  rendered  in  hiB  favor,  in  his  suit  against  Brown 
and  Copeland.  The  assignee  in  bankruptcy,  though  a  par- 
ty, has  merely  demurred  to  the  biU,  but  has  not  answered 
it,  he  has  never  put  in  issue  his  title  as  assignee  in  bank- 
ruptcy. 

The  claim  for  rent  and  profits  cannot  be  sustained.  The 
rents  have  been  received  by  parties  in  possession,  claiming 
the  land  as  their  own,  and  adversely  to  Copeland,  though 
their  title  was  derived  from  him.  Davenport  does  npt  stand 
to  these  tenants  in  possession  aa  mortgagor.  His  true  atti- 
tude is  radier  that  of  mortgagee,  as  his  title  is  derived  from 
the  decree,  which  gives  him  the  right  to  the  possession  <^ 
the  property.  The  decree  merely  gives  to  Copeland  a  lien 
on  die  land  for  the  sum  decreed  to  him,  he  has  no  right  to 
the  possession. 

The  death  of  Bartlett  was  not  suggested  to  the  court,  and 
only  appears  in  the  answer  of  Davenport,  which  cannot  be 
noticed. 

The  amendment  of  the  bill  was  not  a  waiver  of  the  decree 
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pro  omfe^tOf  there  waa  no  amendmont  as  lo  Dav^iipQft,  and 
no  new  ansirer  was  required  of  him. 

Hiliiard  is  no  paxty  to  the  writ  of  error,  imd  cannot  as- 
sign error — nor  can  Copeland,  as  he  disclaims  all  interest    . 

ORMOND,  J.— The  first  qiiestioii  which  naturally  preaeota 
itself,  is,  whetl^er  there  is  eqaity  in  the  bill. 

The  object  of  the  bill  is  to  haye  the  benefit  of  a  QOTenant 
of  general  warranty  to  land  in  the  city  of  Mobik,  executed 
by  Gopeland,  to  Remsen  ^  Jude,  who  sold  and  eenvteyed  th& 
same  land  with  warranty,  to  the  eomplainant&  It  is  not  deniedit 
that  there  has  been  a  breach  of  this  warranty,  but,  it  is  ihp 
sisted  that  no  action  can  be  maintained  for  its  breach,  eitlMP 
at  law  or  in  equity,  because  the  complainants  have  not  been 
eyictedfrom  the  premises. 

The  decree  in  faror  of  D^renport  for  ^mehalf  of  the  pnevH 
iees,  in  the  suit  instituted  by  him  against  Brown,  Oopalaod 
land  and  others,  would  have  been,  if  Miforcad  by  DaFeiqiorC 
anerietion  by  title  paramount,  and  a  breach  of  the  warranty 
of  Copeland,  he  being  the  w;arrantQr  of  the  immediate  vendor 
and  warrantor  of  the  complainants ;  and  his  covenant  nmning. 
with  the  land,  he  would  have  be^i  liable  directly  tipoh  it  Uf 
them. 

In  Roebuck  v.  Dupuy,  7  Ala.  Rep.  487,  we  intimated^ 
that  the  plaintiff  might  recover  in  an  action  upcm  aeovenanl 
of  warranty,  though  he  had  voluntarily  yielded  to  a  dispo** 
session,  provided  the  title  to  which  he  yielded  was  a  good 
title,  and  paramount  to  that  of  the  warrantor ;  and  upon  msi^ 
ture  r^ection,  and  examination  of  the  authorities,  we  are 
Batiflfied  that  such  is  the  law.  Why  should  the  vended  be 
compelled  to  involve  himself  in  a  law  suit,  when  it  is  solf^ 
evident  he  must  be  defeated  ?  What  oonceivable  public  or 
private  good  is  to  be  accomplished  by  such  a  course^  Nooe^ 
that  we  can  conceive  of,  and  we  are  there£Mre  pf  the  opinieai 
that  the  covenantee  has  the  right  to-purofaase  in  the  ineunl^ 
bmoea,  or  outstanding  title,  and  sue  the  warrantor  upon  ha^ 
eovmant.  The  only  difference  in  law,  between  his  paam^ 
ing  this  course,  and  submitting  to  an  actual  eviction,  would 
be,  that  in  the  foraasr  he  would  act  at  his  peril,  and  would 
the  burthtti  of  proving  that  he  subooitted  to  «  good 
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title,  paramount  to  that  of  the  warrantor.  [Hamilton  y« 
Cutts,  4  Mass.  352 ;  Sprague  v.  Baker,  17  Id.  586 ;  Mackay 
V.  Collins,  2  N.  &  McOord,  186 ;  Purman  v.  Ellmore,  Id. 
189.] 

No  doubt  whatever  can  exist,  that  the  title  to  which  the 
complainants  submitted,  and  which  they  quieted  by  their 
contract  with  Davenport,  was  a  title  paramount  to  that  they 
derived  from. Copeland,  as  the  title  and  right  to  possession 
was  decreed  to  Davenport,  in  a  suit  instituted  by  him,  against 
Gopeland  and  others.  This  decree,  was  in  effect  a  breach  of 
his  warranty,  as  he  is  estopped  from  denying  its  correctness ; 
as  were  also  the  oomi^ainants,  as  they  purchased  from  Rem^ 
sen  4*  Jude^  pending  the  litigation. 

It  is  clear,  then,  upon  the  principles  above  laid  down,  thai 
upon  the  purchase  by  the  complainants  from  Davenport,  of 
Ma  title  under  the  decree,  they  cpuld  have  sued  Copeland 
apon  his  warranty,  and  that  these  facts  would  have  been  a 
breach  of  his  covenant.  If  this  be  the  rule  at  law,  much 
more  will  it  be  so  in  equity,  which  regards  the  substance^ 
raOier  than  the  form  of  things. 

The  purehase  by  the  complainants  from  Davenport , 
quieted  their  title,  and  .secured  to  them  the  possession; 
but  the  decree  gave  to  Copeland  a  lien  upon  the  l»)dy 
fbr  the  sum  decreed  to  be  paid  to  him  by  Davenport.  The 
land  was  then  to  this  extent  incumbered,  and  Copeland 
keing  not  only  insolvent,  but  a  non-resident,  we  think  the 
complainants  bad  the  right  to  ask  the  aid  of  a  Courtof  Chan* 
eery  to  extinguish  this  incumbrance,  and  to  subrogate  them 
to  all  the  rights  of  Copeland  under  the  decree.  It  cannot  be 
doubted,  that  if  Copeland  were  to  call  on  a  Court  of  Chan-« 
eery  to  enforce  this  lien,  it  would  be  extinguished  by  theap^ 
[dication  to  his  demand  of  the  claim  of  the  complainants 
against  him,  on  his  warranty.  This  is,  in  effect,  the  true 
posture  of  the  case,  as  the  allegation  of  the  bill  is,  **  that 
Copeland  is  now  using  efforts  for  the  collection  of  the  said 
balance  of  purchase  money,  due  from  Davenport,''  and  he 
bnng'  insolvent,  as  well  as  a  non*-resident,  it  would  be  beyond 
the  reach  or*control  of  the  complainants,  unless  the  Covat  of 
Chancery  interposed,  and  enjoined  Davenport  from  paying  it 
over  to  Copeland.    It  being  therefore  necessary,  and  poafm*, 
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thai  equity  should  interpose,  for  the  preservaition  of  the  fond 
and  haying  jurisdiction  for  that  purpose,  it  will  retain  it  for 
aU  purposes. 

We  think  also,  the  jurisdilii^tion  of  Chancery  may  be  main^ 
tained,  upon  the  equity  of  our  attachment  law.  This  ques- 
tion is  fully  considered  in  Kirkman  ▼.  Vanlier,  7  Ala.  Rep. 
226,  where  it  was  held,  that  an  equitable  demand  might  be 
attached  in  equity,  in  those  cases  where  the  law  could  not  af* 
ford  adequate  redress.  In  the  elaborate  case  of  Donovan  v. 
Fisk,  Hop.  83,  the  Chancellor  refused  relief,  expressly  on 
the  ground  that  no  attachment  law  existed  in  that  State,  atid 
that  therefore  he  had  no  right  to  condemn  a  debt,  due  to  one, 
to  the  payment  of  a  debt  due  by  him  to  another.  This  prin-» 
eiple  is  familiar  to  our  jurisprudence,  the  legislature  havings 
by  ^ious  enactments,  created  a  system,  by  which  the  debts 
due  to  a  debtor  may  be  reached  by  his  creditor.  This  prin^ 
ciple  being  recognized,  and  engrafted  upon  our  law,  it  is  the 
duty  of  courts  of  equity  to  come  in  aid  of  the  law,  and  make 
iteflbctual  in  all.  cases  where  the  right  exists,  and  wheve, 
without  such  aid,  it  would  probably  fail. 

The  Chancellor  directed  an  account  to  be  taken,  to  ascer- 
tain the  amount  due  from  Darenport  to  Copeland,  but  before 
proceeding  to  the  consideration  of  the  questions  arising  upon 
the  exceptions  to  the  master's  report,  it  is  necessary  to  de- 
temiine  what  were  the  issues  presented. 

Copeland,  and  Davenport,  having  failed  to  answer  the  hill, 
decrees  pro  eanfesso  were  regularly  taken  against  them.  Af* 
ter  the  rendition  of  this  decree,  an  answer  of  Copeland  and 
wife,  taken  by  commission,  and  appearing  to  be  in  all  respects 
regular,  was  received  by  the  Register,  through  the' post  office, 
and  filed  ii*  the  cause,  but  no  application  was  made  to  the 
ChancellOT,  for  leave  to  file  it,  or  to  set  aside  the  decree  pro 
amfe$9o.  At  the  succeeding  April  term,  the  bill  wasamead* 
ed  by  making  one  Hilliard,  assignee  in  bankruptcy  of  Cape> 
4and,  a  party  to  the  bill,  who  appeared  and  filed  a  general  d^ 
muner  to  the  bill. 

At  the  Ai»il  term,  1844,  the  following  entry  appewoi: 
*<By  consent  of  parties,  this  cause  comes  before  the  oowt  on 
a  general  demurrer  to  the  bill,  filed  by  Hilliard,  the  assignte 
of  Copeland,  who  by  an  order  of  the  last  term  has  beesnaade 
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a  party,  and  it  is  agreed  that  if  the  demurrer  be  orenrukd, 
the  matter  must  be  referred  to  the  master  to  state  aa  aeeount 
between  the  parties."  The  court  then  proceeded  to  reader  a 
'  decree,  overruled  the  demurrer 'to  the  bill,  and  directed  an 
account  to  be  taken. 

We  will  not  now  stop  to  inquire,  whether  the  filing  of  an 
answer  at  any  time  before  the  cause  is  set  for  hearing,  does 
not  purge  the  contempt,  and  set  aside  the  decree  |?ro  eanfeasoj 
because  it  appears  here,  that  by  the  consent  of  the  parties, 
the  cause  was  to  be  hecurd  on  a  demurrer  to  the  bill,  and  that 
if  the  demurrer  was  overruled,  the  court  should' direct  an  ac« 
count  to  be  stated  between  the  parties.  This,  under  the  cir* 
cumstances  of  this  case,  was  an  abandonment  of  the  answer 
of  Gopeland,  which  indeed  was  a  mere  disclaimer  of  all  in-* 
terest  in  the  controversy,  alledging  his  bankruptcy,  and  ap- 
pending his  certificate  as  a  bankrupt  to  his  answer.  So  far 
as  Ck>peland  is  concerned,  it  is  wholly  unimportant  whether 
this  answer  is  to  be  considered  as  regularly  in  or  not,  aa  the 
mswer  is  a  full  disclaimer  of  all  interest  in  the  controversy, 
and  an  admission  that  Hilliard  had  succeeded  toaUhi8IighU^ 
and  Hilliard  being  made  a  party,  it  devolved  on  him  to  as- 
sert the  rights  which  had  previously  existed  in  Copeland. 
How  the  decree  affects  him  will  be  hereafter  considered. 

The  master  proceeded  to  state  an  account,  and  made  his 
report,  which  on  the  petition  of  Davenport  was  set  aside,  be- 
cause the  master  had  refused  to  permit  him  to  ajqiear  before 
him  at  the  stating  of  the  account.  He  also  asked  permiswm 
to  file  au  answer,  to  which  request  it  does  not  aiq)ear  from  the 
record,  the  Chancellor  responded,  but  granted  him  permisaioo 
to  appear  before  the  master  and  contest  the  account.  On 
the  S6th  March,  1845,  the  master  again  stated  the  account, 
aud  made  hk  report,  and  on  the  1st  April  after,  Davenport 
filed  in  the  office  his  answer. 

At  the  hearing,  the  Chancellor  refused  to  consider  the  an- 
swer, and  in  our  opinion  correctly.  ,  Whether  Davenport  is 
to  be  considered  as  a  party  to  the  agreement  of  April  term« 
i844  or  not,  it  is  clear  that  after  the  cause  has  been  hean)  on 
its  merits,  and  referred  to  the  master  for  an  account,  it  is  too 
late  for  one  in  contempt,  and.against  whom  a  decree  pro  een* 
/B990  has  been  taken,  to  file  His  answer,  unless  by  coosent  of 
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the  pextieB,  or  by  leave  of  the  court.  Here,  the  answer  was 
not  filed  until  after  the  last  account  was  taken,  the  account 
being  taken  on  the  26th  March,  1846,  and  the  answer  not 
sworn  to  and  filed  until  the  7th  April,  afterwards,  during  the 
term  at  which  the  cause  was  finally  disposed  of. 

But  in  our  opinion,  the  rejection  of  the  answer  was  a  matter 
wholly  unimportant  to  Davenport.  Its  entire  purpose  was  to 
impeach  the  decree  rendered  in  his  own  suit.  No  proposition 
can  well  be  clearer,  than  that  this  decree  is  conclusive  as  to 
all  the  parties  to  the  bill,  whikt  it  remains  in  force,  and  can- 
not be  collaterally  impeached.  It  was  rendered  in  his  own 
suit,  coBferring  on  him  important  benefits,  clogged  with  cer- 
tain conditions.  He  cannot  be  permitted  to  affirm  that  por- 
tion of  it,  which  gives  him  a  title  to  the  land,  and  the  right 
to  its  possession,  and  impugn  the  condition  imposed  of  pay- 
ing to  Copeland  t}ie  sum  mentioned  in  the  decree.  It  may 
be,  tixA  there  is  a  mistake  in  the  account  then  taken,  caused 
as  is  alledged  by  a  misapprehension  of  the  master,  but  if  such 
is  the  fact,  it  cannot  be  corrected  in  this  suit.  All  who  were 
parties,  or  privies,  to  the  suit  in  which  it  was  rendered,  are 
estopped  by  it. 

It  is  further  urged,  that  this  master  was  not  put  in  issue  in 
that  suit,  and  that  therefore  it  is  not  res  a«{/tfef»oato,  and  does 
not  estop  Davenport  from  denying  his  indebtedness  to  Cope- 
land. 

The  bill  was  filed  by  Davenport  to  set  up  a  deed  executed 
to  him  by  Brown,  for  one  half*  of  the  land  purchased  by 
ftown  from  the  heirs  of  Holman ;  to  this  bill  %own  and 
Copeland,  and  others,  were  parties.  Copeland  answer^ed  th^ 
bill,  and  aUedged  that  he  was  a  purchaser  from  Brown  of  one 
half  the  estate,  without  knowledge  of  the  claim  of  Daven-^ 
port  That  he  first  took  from  Brown  a  mortgage  on  the 
land,  and  afterwards  purchased  the  entire  property  from  him* 

The  court,  by  its  decree,  set  up  the  deed  executed  by 
Brown  to  Davenport,  and  Which  had  been  cancelled  for  a 
temporary  purpose,  and  also  set  up  the  mortgage  executed 
by  Davenport  to  Brown,  for  the  purchase  money  of  the  land. 
It  declared  that  the  deed  from  Brown  to  Copelan^l,  should 
be  held  to  convey  only  an  undivided  moiety  of  the  land*  It 
further  declaredi  that  the  mortgage  executed  by  Brown  to 


19&  ALABAMA. 


Dwenport  v.  Bartlett  &  Waring. 


Copetand,  on  the  2d  May,  1832,  for  nine  thousand  'doUnlVi 
should  be  a  charge  upon  the  undivided  moiety  of  Brown,  and 
if  insufficient  then  it  shobld  be  axi  incumbrance  on  the  undi-* 
.  yided  moiety  of  the  complainant,  (Davenport.)  A  reference 
was  made  to  the  master,  to  state  an  account,  who  reported, 
that  there  was  due  from  Davenpc^  to  Brown  $4,807  11,  on 
his  mortgage  to  the  latter,  and  that  there  was  $9000  due 
frcin  Brown  to  Copeland,  with  interest  from  the  date  of  the 
mortgage.  The  court  also  decreed,  that  the  complainant, 
(Davenport,)  pay  to  Copeland,  ^he  sum  of  $4,807  11,  with 
interest,  and  that  it  remain  a  charge  upon  said  estate. 

It  is  now  urged,  that  we  must  understand,  that  the  nanie  of 
Copeland  was  inserted  in  the  decree  by  mistake  for  that  of 
Brown.  It  is  useless  to  consider,  whether,  in  the  case  of  a 
dear  clerical  mistake,  a  decree  or  judgment  might  not  be  con- 
sidered  as  amended,  when  the  question  came  up  collaterally, 
as  to  the  true  meaning  of  the  decree,  because  no  such'  infer- 
ence can  be  drawn  in  this  case.  Copeland,  who  was  a  party 
to  the  suit,  claimed  to  be  a  purchaser  without  notice,  and  to 
have  a  right  to  the  land  paramount  to  Davenport,  he  also  put 
in  issue  the  mortgage  from  Brown  to  him,  upon  the  land, 
which  he  claimed  to  be  due  to  him.  .  The  court,  by  its  de- 
cree, recognizes  his  right,  and  the  amount  due  upon  his  mort- 
gage, and  having  also  ascertained  that  Davenport  was  in- 
debted to  Brown,  it  transferred  this  debt  to  Copeland.  Wheth- 
er the  court  was  right  in  this,  or  whether  either  of  these  debts 
in  fact  existed,  we  shall  not  inquire.  These  were  matters 
in  issue  between  these  parties,  and  they  are  now  estopped 
from  denying  their  correctness.  That  the  Chancellor  had 
power  to  decree,  that  the  debt  due  from  Davenport  to  Brown 
should  be  paid  to  Copeland,  to  whom  Brown  was  also  in- 
debted, is  (00  clear  for  argument.  [Clay  and  Moore,  et  al.  7 
Ala.  Hep.  742.]*  But  we  abstain  from  the  expression  of  any 
opinion,  whether  this  power  was  wisely,  or  properly  exercis- 
^.  It  was  a  matter  adjudged,  and  passed  upon  by  the  court, 
in  relation  to  a  matter  growing  out  of  the  proceedings  insti- 
tuted by  Davenport  himself,  and  put  in  issue  by  the  answer 
of  Copeland,  and  cannot  be  questioned  in  this  collateral  man- 
ner. 

The  decree  then  rendered  was  a  final  adjudication  of  these 
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matters,  it  settled,  and  was  intended  as  a  settlement  of  all 
these^nestions.  It  gave  to  Davenport  the  immediate  righi 
of  possessi<Hi,  charged  with  the  payment  of  the  sum  men* 
tioned,  to  Copeland,  within  the  term  of  six  months.  At  the 
expiration  of  this  time,  an  execution  could  have  been  issued 
hy  Copeland  for  the  collection  of  the  money.  Qould  Dav- 
enport have  prevented  the  collection  of  this  money,  by  the 
allegation  that  he  was  entitled  to  an  account  for  rent,  against 
Brown  ?  Most  clearly  not,  because  the  accotmt  had  been 
settled,  and  adjusted,  and  it  would  be  solemn  trifling,  to  say 
that  the  decree  of  the  court  for  a  precise  sum,  was  liable  to  a 
reduction  every  day  after  it  was  made,  upon  the  very  same 
principle  upon  which  it  was  made,  and  without  any  change 
of  the  facts  existing  when  it  was  made. 

It  is  said  that  Davenport  has  not  been  able  to  obtaia  pos* 
session  of  a  portion  of  the  property  decreed  to  him.  The 
decree  of  the  court  operates,  and  was  intended  to  operate, 
only  on  those  who  were  parties  to  the  suit.  The  Chancel- 
lor could  not)  by  any  decree  he  could  make,  affect  the  rights 
of  those  who  were  not  parties  to  the  litigation.  The  decree 
was  rendered  in  May,  1841,  and  it  appears  from  the  evidence 
adduced  before  the  master,  that  three  years  previously,  the 
heirs  of  Holman  had  recovered  the  possession  of  two  of  the 
stores,  with  the  rent  of  which  it  is  attempted  to  charge  Cope* 
land,  and  have  held  them  ever  since,  asserting  a  title  para" 
mount,  both  to  Copeland  and  Brown.  The  remaining  store 
had  been  destroyed  by  fire  previous  to  the  rendition  of  the 
decree,  and  the  insurance  money  paid  to  those  who  pinrcha&" 
ed  it  from  Copeland.  Some  small  offices  have  been  erected 
on  the  lot,  but  are  not  held  under  Copeland.  or  by  his  per* 
mission.  No  fact  exists  now,  which  did  not  exist  when  the 
decree  was  rendered^  and  no  act  has  been  done  by  Copefamd, 
which  could  make  him  responsible  to  Davenport  for  the  rent 
of  this  property. 

The  decree  securing  to  Davenport  the  possession,  does  net 
t&ake  Copeland  a  warrantor  that  he  shall  obtain  the  posses- 
.  sion,  whatever  may  be  its  effect  upon  &o  wn.  The  whole  efiect 
of  the  decree,  as  it  regards  this  question,  upon  Copeland  is,  that 
Davenport's  right, »  pjuamoimt  to  his,  to  one  undivided  half\ 
Ab,  thereferey  tlleparlies  cannot  go  behind  the  decree,  and 
25 
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ilnpitgn  its  correctness,  and  as  Gopeland  has  done  no  act  since 
which  can  subject  him  to  an  account  for  the  rent  of  prdt)«rty 
which  he  did  not  possess,  or  control,  and  which  was  held  by" 
a  title  adverse  to  him,  we  think  the  exception  was  properly 
oremiled. 

It  is  also«urged,  that  the  decree,  giving  Gopeland  a  lien  on 
the  land,  for  the  sum  decreed  to  be  paid  by  Davenport  to 
him,  makes  him  stand  in  the  relation  of  a  mortgagee  in  pos- 
session to  Davenport*  This  view  is  clearly  incorrect.  The 
decree  did  not  give  to  Gopeland  the  right  to  enter  upon  the 
land,  but  merely  charged  the  land  with  the  payment  of  the 
money,  which  could  only  have  been  rendered  available,  by 
aj^lication  to  a  Gourt  of  Ghancery,  the  right  to  the  posses- 
sion of  the  land  having  been  decreed  to  Davenport.  If,  how- 
ever, the  effect  of  the  decree  was  to  place  him  in  the  altitude 
of  a  mortgagee,  as  in  fact  he  did  not  enter  upon  the  land,  and 
take  the  profits,  he  cannot  be  charged  with  the  rent.  A  re- 
ference has  been  made  to  cases,  where  a  mortgagee  has  been 
charged  with  rent,  which  he  did  not  receive,  as  where  he  has, 
without  the  consent  of  the  mortgagor,  placed  an  insolvent 
tenant  in  possession  of  the  mortgaged  estate.  Here,  there 
has  been  no  act  of  interference  whatever,  on  the  part  of  Gope- 
land, since  the  decree  was  rendered.  The  sale  made  by  him 
of  the  property,  was  long  anterior  to  the  decree,  under  a  title 
which  he  derived  from  Brown,  and  in  ignorance  of  the  claim 
asserted  by  Davenport,  and  the  rent  which,  in  the  account 
which  was  taken  in  the  suit  of  Davenport,  was  allowed  to 
him,  was  against  Brown,  and  not  against  Gopeland.  Wheth- 
er that  allowance  was  proper,  or  improper,  is  not  a  question 
in  this  cause.  The  decree,  we  repeat  again,  settled  all  these 
matters,  and  the  only  question  now  is,  what  has  transpired 
since,  authorizing  a  reduction  of  the  sum  decreed  to  Gop&« 
land,  and  as  the  response  to  this  question  is,  that  Gopeland 
has  done  no  act  whatever,  it  foUows  that  the  decree  must 
stand. 

It  is  further  uf ged,  fhat  all  the  interest  of  Gopeland  in  this 
decree,  passed  to  his  assignee,  upon  his  bankruptcy.  It  does 
not  distinctly  appear,  that  Hilliard,  the  assignee  in  bankrupt^ 
cy,  is  prosecuting  this  writ.  If,  however,  such  was  the  fact, 
ha  has  never  put  in  issue  the  fact  of  the  bankruptcy  of  Cope- 
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land,  which  is  not  admitted  by  the  amendnifent  to  the  bill,* 
making  him  a  party.     His  answer,  setting  up  the  bankrupt- 
cy of  Copeland,  was  not  sworn  to,  and  filed,  and  was  not  re- 
ceived as  an  answer  to  the  bill.     As  the  amendment  to  the 
bill,  making  him  a  party,  did  not  admit  that  he  had  an  in- 
terest in  the  litigation,  but  called  upon  him  to  answer,  and 
state  what  interest  he  had,  the  only  effect  of  his  demuurrer 
to  the  bill,  was  to  question  the  right  to  make  him  a  party  to 
the  litigation;  it  certainly  did  not  put  in  issue  the  bankruptcy 
of  Ck>peland.     His  course  can  admit  of  no  other  interpretation, 
than^  that  he  abandoned  the  pursuits  of  the  claim,  as  upon 
the  demurrer  being  decided  against  him,  he  did  not  answer 
the  bill,  but  according  to  the  statement  of  the  record,  if  in- 
deed that  portion  of  it  applied  to  him,  consented  that  the 
causie  should  be  referred  to  the  master,  to  state  the  account. 
The  amendment  of  a  bill,  has  in  general  the  effect  to  de- 
stroy the  prior  proceedings  for  a  contempt.     [1  Smith's  Oh. 
P.  305.]     It  is  insisted  here,  that  the  amendment,  was  one 
in  which  Davenport  had  no  interest,  and  is  not  therefore  with- 
in the  rule  as  stated.     We  do  not  think  so.    The  amendment 
was  important  to  Davenport,  because  it  introduced  another 
party  upon  the  record,  who  claimed,  or  might  claim,  the  right 
to  the  money  he  owed  Copeland.     Although  the  amendment 
nullified  the  process  of  contempt,  it  did  not  make  it  necessa- 
sary  that  another  subpoena  should  issue,  and  the  obligation 
still  continued,  to  answer  the  bill.     Instead  of  ansiwering  the 
bill,  Davenport  appears  before  the  master,  and  contests  the 
settlement  of  the  account,  and  after  the  account  was  stated, 
and  not  until  the  term  when  the  cause  was  finally  heard, 
does  he  appear, and  file  his  answer.     In  our  judgment,  this 
must  be  considered- as  a  waiver  of  his  right  to  answer  the  bill. 
The  decree  pro  confesao  is  quite  a  matter  of  form,  and  set 
aade  upon  the  appearance  of  the  party.     In  this  case,  Dav- 
enport is  not  in  the  slightest  degree  prejudiced  by  the  rejec- 
tion of  his  answer,  as,  in  point  of  fact,  he  raised  before  the 
masler,  the  defence  set  up  by  the  answer.  .  Whatever,  there- 
fore, might  be  the  general  rule,  in  such  a  case  as  this,  where 
the  answer  has  not  been  filed  until  after  the  account  wms 
stated,  and  especially,  because  the  ansi^er,  if  received,  oould 
not  in  the  least  vary  the  decree,  we  think  no  objection  can 
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be  raised  at  the  trial  of  the  cause,  or  in  this  court,  that  a  for- 
mal decree  fro  confesso  was  not  rendered. 

No  suggestion  was  made  to  the  court,  of  the  death  of  Bart- 
lett, except  in  the  answer  of  Davenport,  which  was  not  re- 
eieivedy  or  acted  on,  by  the  Court,  and  cannot  therefore  be 
considered  here. 

Of  the  $6,000  which  the  complainants  agreed  to  give  Dav- 
enport, to  quiet  their  title,  and  for  his  interest  in  the  decree, 
it  appears  there  wists  stiU  due  him  $811  38,  for  which  he 
held  their  note,  and  the  Chancellor  decreed  that  it  should  ex- 
tinguish by  that  amoilnt,  the  sum  decreed  to  the  complain- 
ants to  be  paid  by  Davenport,  having  at  an  early  stage  of  the 
cause  granted  an  injunction  to  his  proceeding  at  law  to  en- 
force it.  It  might  perhaps  be  ^well  doubted,  whether  this 
injunction  was  properly  granted,  as  it  is  not  alledged  in  the 
bill,  that  Davenport  is  insolvent,  and  the  complainants  must 
have  contemplated  when  they  gave  it,  that  it  might  be  en- 
forced before  they  had  any  claim  on  Davenport,  as  that  de- 
pended on  their  being  subrogated  to  the  rights  of  Copeland. 
That  decree  has  now  been  made,  and  we  are  at  a  loss  to  con* 
ceive,  what  possible  benefit  can  result  to  him,  from  permiti- 
ting  this  note  to  remain  unsatisfied.  It  would  seem,  that  if 
this  is  an  error,  it  is  one  against  the  complainants,  as  their 
claim  is  reduced  to  a  judgment,  whilst  his  is  but  a  chose  in 
action.  It  is  clearly  for  the  benefit  of  the  party  who  now 
complains  of  it,  and  at  whose  instance  the  Chancellor  would 
have  been  authorized^o  make  it  against  the  objection  of  the 
complainant,  as  an  extinguishment  of  so  much  of  the  debt. 
In  this  aspect,  the  Chancellor  no  doubt  considered  it,  and  if 
the  offered  benefit  had  been  refused,  it  would  doubtless  have 
been  omitted  out  of  the  decree,  as  the  complafnants  could 
have  had  no  motive  in  insisting  upon  it.  We  are  clear  in 
the  opinion,  that  the  decree  should  not  be  disturbed  for  this 
eause. 

It  is  further  objected  here,  that  the  account  is  incorrect,  in 
not  allowing  to  Davenport  the  costs  which  were  decreed  to 
be  paid  by  Copeland  and  Brown,  in  the  suit  of  Davenport 
against  them  and  others.  This  point  does  not  appear  to  have 
been  raised  before  the  master,  or  if  raised,  that  an  exception 
WW  taken  for  his  refusal  to  allow  it ;  it  cannot  therefore  be 


JANUARY  TERM,  1846.      ■        '       197 

Davqnport  v.  Baitlett  &  Waring. 

.  considered  here.  In  addition  it  may  be  remarked,  that  it 
does  not  appear  for  what  portion  of  these  costs  Davenport  is 
responsible,  or  whether  he  has,  in  fact,  paid  any  part  of  it. 

It  appears  that  the  complainants,  in  1838,  purchased  the  ti- 
tle of  Holman's  heirs,  to  the  property  they  had  previously 
purchased  from  Remsen  &  Jude,  who  purchased  from  Cpp^- 
land.  We  are  unatle  to  see  how  this  fact  can  be  of  any  im- 
portance in  this  suit.  The  complainants  do  not  rely  upon  it 
as  the  purchase  of  a  title  paramount  to  that  ^[  Copeland,  and 
certainly  Davenport  has  no  right  to  object  to  it^  His  title 
was  superior  to  that  of  the  complainants,  and  if  it  be  true 
that  the  title  of  3olman's  heirs  is  paramount  to  all  the  rest, 
it  would  only  show,  that  in  their  anxiety  to  fortify  their  title 
they  had  purchased  from  Davenport  a  title  of  no  value.  This 
however,  is  a  matter  which  cannot  enter  into  this  inquiry. 
Whether  the  title  of  Holman's  heirs  is  good  or  bad,  is  a  mat- 
ter with  which  Davenport  has  no  concern  or  interest  whatev- 
er, as  it  is  not  set  up  by  the  complainant  against  either  him 
or  Copeland. 

This  is  not  a  case  in  which  it  was  necessary  to  guard  the 
interest  of  non-residents  by  a  refunding  bond,  as  was  held  to 
be  necessary  in  Erwin  v.  Ferguson,  5  Ala.  R.  167.  Jlere  it 
appears  that  Copeland  appeared  and  moved  to  dismiss  the  bill ; 
his  answer  too,  is  on  file,  disclaiming  all  interest  in  the  con- 
troversy. Hilliard,  the  other  non-resident,  appeared  and  de^ 
murred  to  the  bill,  and  consented,  that  if  the  demurrer  waa 
overruled,  the  master  should  state  an  account.  These  acts 
mast  be  construed  to  be  a  voluntary  submission  by  these  par- 
ties to  the  jurisdiction  of  the  court.  They  are  not  therefore 
in  the  predicament  contemj^ated  by  the  statute  making  a  re- 
funding bond  necessary. 

The  result  of  our  examination  is,'  that  the  decree  of  the . 
Chancellor  should  be  affirmed. 
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138  2i4  ^'  ^  P^®^  ^  ^  promissoiy  note  that  it  was  made  on  Sunday,  in  order  to  pro- 

cure the  discharge  of  the  principal  maker,  who  had  been  arrested  on  the 
same  day,  upon  a  charge  of  bastardy,  is  good ;  and  a  replication  that  the 
makers,  with  a  knowledge  of  the  facts  alledged,  "  did  ratify  and  acknow- 
adge  the  note,"  and  then  *^  promise  to  pay  the  same,"  is  notasufficient  ■»- 
swer  to  the  plea. 
S.  When  an  immaterial  issue  is  tried,  a  repleader  will  in  general  be  awarded ; 
but  where  the  cause  is  also  tried  upon  the  general  issue,  and  the  party  com- 
fdaining  may  have  had  every  advantage  under  it,  which  he  could  have 
had  if  the  appropriate  issue  had  been  joined,  upon  the  special  plea,  and 
there  is  nothing  in  the  record  to  indicate  that  he  was  prejudiced,  an  appel- 
late court  will  not  reverse  the  judgment,  that  another  trial  may  be  had. 

Writ  of  Error  to  the^Circiiit  Court  of  Pickens. 

This  was  a  suit  commenced  before  a  justice  of  the  peace, 
on  a  promissory  note  made  by  the  plaintiffs  in  error,  together 
with  Uriah  Kerby,  on  the  8th  January,  1844,  by  which  they 
promised  to  pay  to  the  defendant  the  sum  of  $25,  on  the  Ist 
day  of  April  next  thereafter,  for  the  maintenance  of  the  child 
of  Elizabeth  Morehead,  provided  the  child  should  live. 

Among  other  pleas,  the  defendant  pleaded  that  the  note  in 
suit  was  not  made  for  any  work  of  necessity,  or  charity,  but 
in  the  regular  course  of  worldly  business  and  employment  ; 
and  (being  so  made,)  was  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  under  the 'following  circumstances,  viz: 
Uriah  Kerby,  the  principal  in  the  note,  was  arrested  upoa  the 
.  Sunday  on  which  the  note  was  made,  upon  a  charge  of  bas- 
tardy ;  that  the  child  of  which  he  was  chai'ged  to  be  the  fa- 
ther, was  born  of  the  body  of  Elizabeth  Morehead,  and  that 
the  note  in  question  was  made  by  Kerby,  as  principal,  and 
the  defendants  as  his  sureties,  in  discharge  of  the  arrest,  on 
Sunday.  To  this  plea  the  plaintiff  demurred — ^his  demurrer 
was  overruled ;  and  thereupon  a  replication  was  filed,  alledg- 
ing,  that  the  defendants  well  knowing  the  facts  stated  in  the 
plea-,  "  did  ratify  and  acknowledge  the  note  sued  on,"  and  did 
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then  "promise  to  pay  the  same,"  d&e.  The  dause  was  sub- 
mitted to  a  jury,  who  returned  a  verdict  in  favor  of  the  plain- 
tiff for  the  amount  of  the  note  and  interest,  and  judgment 
was  rendered  accordingly. 

P.  Martin  and  B.  W.  Huntington  for  the  plaintiffs  in  error.^ 
W.  Cochran,  for  the  defendant  in  error. 

COLLIER,  C.  J.— By  a  statute  passed  in  1803,  it  is  en- 
acted, that  '^  no  worldly  business  or  employment,  ordinary  or 
servile  work  works  of  necessity  or  charity  excepted,)  &c. 
shall  be  done,  performed,  or  practised  by  any  person  or  per- 
sons within  this  State,  on  the  christian  Sabbath,  or  first  day 
of  the  week,  commonly  called  Sunday ;  and  ev^y  person 
being  of  the  age  of  fourteen  years  or  upwards,  offending  in 
the  premises,  shall  for  every  such  offence  forfeit  and  pay  the 
sum  of  two  dollars. '^  This  act  goes  quite  beyond  the  29 
Caro.  11,  ch.  7,  ^  6.  That  statute  declares  that  no  trades- 
man, artificer,  workman  or  laborer,  or  other  person  whatso- 
ever, shall  do,  or  exercise  any  worldly  labor,  business,  or 
work  of  their  ordinary  calling,  upon  the  Lord's  day,  works 
of  necessity  and  charity  only,  excepted.  [O'Donnel  v.  Swee- 
ney, 5  Ala.  Rep.  467 ;  see  also.  Pierce  v.  Hill,  9  Porter's  R. 
16L]  The  English  statute  restricts  its  prohibition  to  one's 
"ordinary  calling,^''  while  our  statute  goes  so  far  as  to  pro- 
hibit "  worldly  business  or  employment,  ordinary  or  servile 
work,"  except  in  the  excepted  cases.  Mr.  Justice  Bailey^ 
in  his  celebrated  judgment  in  Fennell  v.  Ridler,  5  B.  &  C^ 
Rep.  406,  was  of  opinion  that  the  act  extended  to  eyery  des- 
cription of  the  business  of  a  man's  ^'ordinary  calling,"  aa 
weU  as  to  what'was  manual,  and  calculated  to  meet  the  public 
eye,  as  to  that  transacted  in  priv^;e  ;  though  in  Bloxsonoe  v. 
Williams,  3  B.  d&  C.  Rep.  233,  he  intimated  a  doubt  wheth- 
er it  extended  to  business  of  the  latter  description.  See  also 
Smith  V.  Sparrow,  4  Bing.  Rep.  84 ;  1  Taunt.  Rep.  135. 
But  it  has  been  held,  that  the  words  ^^w&rldly  labor y^^  which 
occor  in  the  statute  of  Charles  the  Second,  are  not  confined 
to  a  man's  ordinary  caUingy  but  applies  to  any  business  he 
may  carry  on. 

The  statutes  at  some  of  the  states  of  the  Union,  upon .  the 
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subject  we  are  considering,  adopt  the  restrictive  terms  of  the 
English  enactment,  while  others  are  as  broad  and  expansire 
as  our  own  act.  In  those  States  whose  statutes  are  similar 
to  ours,  it  is  said  to  have  been  held,  that  all  contracts  made 
in  violation  of  the  act  are  void,  unless  the  decisions  in  Mas- 
sachusetts form  an  exception.  See  Geer  v.  Putnam,  10 
Mass.  Rep.  312;  16  Pick.  Rep.  447;  Story  on  Con.  141-2, 
note  1 ;  O'Donnell  v.  Sweeney,  supra.  It  has  been  repeat* 
edly  determined,  that  a  penalty  inflicted  by  statute  upon  an 
oflfence,  implies  a  prohibition,  and  a  contract  relating  to  it  is 
void,  even  where  it  is  not  expressly  declared  by  the  statute 
that  the  contract  shall  be  void.  See  Wilson  v.  Spencer,  1 
Rand.  Rep.  76  ;  Mitchell  v.  Smith,  1  Binn.  Rep.  118  ;  Biddis 
V.  James,  6  Id.  321 ;  Seidenbender  v.  Charles,  4  Serg.  &  R. 
Rep.  159.  Such  a  contract  being  void  by  positive  law,  it 
cannot  be  validated  by  a  subsequent  acknowledgement  that 
it  is  obligatory,  or  an  express  promise  to  perform  it.  [Wil- 
liams V.  Paul,  4  M.  &.  P.  Rep.  532. 

It  is  the  obvious  result  of  what  has  been  said,  that  the  se* 
cond  plea  is  good,  and  the  replication,  even  if  true,  in  point 
of  fact  is  no  answer  to  it.  If  this  were  the  only  plea,  we 
should  be  constrained  to  reverse  the  judgment,  because  of 
the  immateriality  of  the  issue  that  was  tried,  in  order  that  a 
repleader  might  be  awarded,  and  the  cause  disposed  of  con« 
formably  to  law.  But  we  find  that  the  cause  was  also  sub- 
mitted to  the  jury  upon  the  plea  of  non  assumpsit.  The  is- 
sue upon  this  plea  was  sufficiently  broad  to  admit  evidence 
of  the  fact  alledged  in  the  second  plea,  and  also  of  any  other 
matter  which  would  avoid  the  effect  of  such  a  bar.  If  the 
making  of  the  note  on  Sunday,  did  not  make  it  void,  but 
merely  voidable,  then  perhaps  it  might  be  necessary  to  plead 
the  statute  specially.  But  as  a  violation  of  the  statute  had 
the  same  effect  upon  the  note  as  if  it  had  been  tainted  with 
usury,  or  given  for  a  gaming  consideration,  there  «ould  be 
no  more  necessity  for  pleading  the  statute  in  the  present  cassy 
than  in  those  supposed.  Complete  justice  may  have  been 
done  the  parties  upon  a  trial  under  the  material  issue,  and  in 
the  absence  of  a  bill  of  exceptions  showing  the  reverse,  such 
must  be  the  intendm^t  of  the  law.  Upon  the  replication  ad- 
mitting and  avoiding  the  second  plea,  the  verdict  must  have 
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been  letumed  for  the  defendanti  unless  there  was  a  subse- 
quent promise  to  pay  the  note.  It  may,  in  tlie  state  of  the 
pleadings,  be  presmned,  not  only  that  the  defendants  made  a 
subsequent  promise,  as  replied,  but  it  may  be  presumed,  that 
thera  was  a  failure  to  make  out  any  defence,  or  if  any  was 
setup,  it  was  successfully  countervailed. 

The  judgment  of  the  Circuit  Court  is  consequently  af- 
firmed. 


GRIFFIN  V.  BRANCH  BANK  AT  HUNTSVILLE. 

L  Under  tlie  statute  authorizing  amotion  to  dissolve  an  injunction  in  vaca- 
tioii,  upon  the  coming  in  of  the  answer,  the  Chancellor  may  hear  the  mo- 
tion, and  make  the  decree  at  a  place  out  of  his  division. 

2l  The  coane  of  practice,  in  appealing  from  such  a  decree,  is  precisely  the 
same  ea  if  the  decree  was  made  in  tonn  time. 

dL  An  appeal  from  an  inttarlociitory  decree  dissolving  aninjunction,  most  be 
taken  befgce  the  Chancellor. 

4.  Such  an  H^peal  has  not  the  eibct  to  revive  the  injnnction,  unlew  that  is 
80  directed  hy  the  Chancellor. 

Motion  by  the  plaintiff,  for  this  Court  to  issue  a  siipersedMW 
to  the  sheriff  of  Talladega  county,  or  such  other  remedial 
writ  as  may  be  proper  under  the  facts  disclosed,  to  set  aside 
a  writ  of  execution  issued  at  the  suit  of  the  defendant. 

The  £stcts  as  disclosed  by  the  record,  in  connection  with 
an  agreed  statement,  are  these,  to  wit :  The  plaintiff  filed 
his  bill  in  Chancery  in  Talladega,  that  being  in  the  north- 
em  diyision,  to  enjoin  the  defendant  from  proceeding  on  a 
certain  judgment  obtained  against  the  plaintiff,  and  his  sure- 
ties for  some  neglect  of  duty,  as  sheriff  of  Talladega  county. 
AfoU  having  been  obtained,  an  injunction  was  issued,  and 
the  defendant,  on  the  26th  of  November,  1845,  caused  a  no- 
tice to  be  served  on  the  plaintiff,  that  a  motion  would  be 
made  before  the  Hon.  Alexander  Bowie,  the  Chancellor  of 
26 
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the  Northern  Division,  at  Tuscaloosa,  on  the  8th  December? 
followiilg.  At  that  time  and  place,  the-  Chancellor  made  an 
order  dissolving  the  injunction,  but  neither  the  complainant 
or  his  soHcitor  was  present.  On  the  24th  of  December,  the 
complainant  applied  to  the  Register  of  the  (^hancery  Court  at 
.  Talladega,  for  an  appeal  from  that  decree  to  the  Supreme 
Court.  The  Register  required  an  appeal  bond,  which  the 
complainant  refused  to  give.  Previous  to  this  application 
for  an  appeal,  the  defendant  had  executed  the  usual  refund- 
ing bond,  and  the, Register  had  certified  to  the  law  court  the 
dissolution  of  the  injunction.  If,  under  this  state  of  facts, 
the  complainant  was  entitled  to  an  appeal  when  he  applied 
for  it,  the  case  is  to  be  considered  as  if  one  had  been  regu- 
larly prayed  for.  The  process  moved  for,  is  to  prevent  the 
Taw  court  from  proceeding  pending  the  appeal. 

S.  P.  RiGE,  for  the  motion,  cited  Digest,  and  insisted,  the 
appeal  was  proper,  and  is  a  matter  of  right.  [Wiswall  v. 
Munroe,  4  Ala.  Rep.  9.]  It  was  impossible  for  one  in  Tal- 
ladega to  be  called  to  attend  to  the  Chancellor  in  another. di- 
vision of  the  State,  and  no  order  dissolving  the  injunction 
could  properly  be  made  tc^  then  dissolve  the  injunction. 

White,  contra,  insisted  that  an  appeal  must  be  asked  for, 
when  the  order  appealed  from  is  made  and  cannot  be  taken 
at  another  time.  But  if  the  appeal*  was  properly  taken,  the 
court  will  look  into  the  record,  and  not  suspend  the  proceed- 
ings commenced,  when  it  is  certain  the  order  dissolving  the 
injimction  will  be  affirmed. 

GOLDTHWAITE,J. — 1.  It  is  supposed  by  the  counsel 
on  behalf  of  this  motion,  that  the  order  directing  the  dissolu- 
tion of  the  injunction,  was  made  irregularly,  because  the 
Chancellor  of  the  northern  division  of  the  State,  made  it  at  a 
place  without  his  district.  An  examination  of  the  statute 
will  show  this  impression  is  unfounded.  It  provides,  that 
"it  shall  be  lawful,  when  an  injunction  has  been  granted, 
for  the  defendant,  in  vacation,  after  having  filed  an  answer, 
to  present  to  the  Chancellor  within  whose  division  the  bill 
may  be  pending,  a  copy  of  the  bill  and  answer,  and  to  apply 


JANUARY  TERM;  1846. 203 

Griffin  v.  Branch  Bank  at  Hunts  vOle. 

for  a  dissolution  of  the  injunction ;  who  shall  act  on  such  ap* 
plication  in  the  same  manner  as  is  prescribed  by  law  in  sim- 
ilar applications  in  court :  Provided,  that  ten  days  notice  M 
giren  of  such  intended  application ;  which  notice  may  be 
given  to  the  complainant  or  his  solicitor."  [Clay's  Dig.  358, 
^  52.]  The  jurisdiction  of  each  of  the  Chancell<Mrs  extends 
OTernhe  whole  State,  and  the  one  elected  for  either  division 
may,  and  frequently  must  be  performing  his  official  duties  in 
another  division.  Under  the  act  recited,  the  application  U> 
dissolve  an  injimction  in  vacation,  after  the  coming  in  of  the 
answer,  can  alone  be  made  to  the*Chancellor  in  whose  divift* 
ion  the  bill  is  pending,  and  if  he  is  allowed  to  act  upon  suefe 
motions  only  when  within  the  boundaries  of  his  own  divisioD, 
a&ilure,  or  at  least  a  delay,  of  justice  may  sometime*  result 
from  his  necessary  absence,  when  officially  engaged  eke- 
where.  As  the  Chancellor  for  the  northern  division  may, 
without  question,  under  the  act,  dissolve  the  injunction  in 
this  cause,  in  Franklin  county,  we  can  perceive  no  peculiar 
hardship  which  is  cast  on  the  complaiinant,  if  he  does  the 
same  thing  in  Tuscaloosa  county.  The  duty  is  imposed  on 
the  Chancellors  of  each  district,  to  determine  all  this  class  ot 
motions  arising  in  the  courts  of  his  district,  and  we  are  en«- 
tirely  satisfied  the  necessary  order  may  be  made  at  any  place 
within  the  jurisdiction  of  the  State. 

2.  The  motion  before  us  may  then  be  considered  precisely 
the  same  as  if  the  order  for  dissolving  the  injunction  had 
been  made  at  the  Chancellor's  residence  in  Talladega,  or  at 
the  court  house  of  that  county.  The  question  is,  wliat 
course  of  practice  is  proper,  when  a  decree  oT  this  sort  is 
made  in  vacation.  The  party  being  served  with  notice,  he 
may  be  present  if  he  chooses,  and  if  absent,  the  legal  pre-' 
sumption  is,  that  he  did  not  consider  the  matter  of  impor^ 
tance  sufficient  to  require  his  attention.  Nor  are  we  aware, 
that  the  Chancellor  might  not  have  his  attention  called  to  all 
necesBary  points  for  the  protection  of  the  party,  by  written  comr. 
mnmcation.  If  directions  to  the  Register  became  necessacy, 
in  any  aspect  of  the  motion  before  the  Chanoellor,  his  action 
might  as  jNnoperly  be  indicated  or  directed  in  the  deceee,  aail 
weuld  be  if  the  same  motion  was  considered  in  term  tima; 
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Indeed,  there  seems  to  be  no  material  difference  between  a 
decree  of  this  nature,  made  in  vacation  and  in  teim  time.  "" 
-  3.  Previous  to  the  act  of  1836,  (Dig.  357,  ^  80,)  no  appeal 
could  be  taken  to  the  Supreme  Court,  from  an  interlocutcnry 
d^ree  dissolving  an  injunction,  and  that  act  does  not  point 
out,  how  the  appeal  permitted  by  it,  is  to  be  taken,  nor  does 
it  indicate  what  its  effect  shall  be  on*the  pending  proceedings. 
To  ascertain  these  matters,  we  must  refer  to  the  practice  of 
our  own  and  other  courts,  in  analagous  cases.  .In  our  own 
courts,  very  few  cases  have  arisen  under  this  statute.  The 
first  is  Rutoell  v.  Peaxce,  9*Porter,  .276,  in  which  a  writ  of 
error  was  sued  out,  but  that  was  dismissed,  as  not  pursuing^ 
the  statutory  remedy.  In  Long  v.  Brown,  4  Ala.  Rep.  622, 
and  Dunlap  v.  Cl^nents,  7  lb.  539,  which  were  appeals  from 
interlocutory  decrees  of  this  description,  the  appeals  seem  to 
have  been  prayed  for  during  the  term.  And  such  we  infer, 
is  the  general  course  of  practice,  under  the  statute.  In  Chan- 
cery cases,  when  final  decrees  have  been  pronounced,  the 
party  may  have  either  a  writ  of  error  or  an  appeal,  at  his  op- 
tion, (Clay's  Dig.  355,  ^  64,)  and  the  only  distinction  made 
between  tiiem,  in  practice,  is  believed  to  be,  that  the  appeal 
is  {Nrayed,  and  allowed  in  term  time,  and  the  writ  of  error  is 
sued  out  in  the  clerk's  office.  In  England,  the  proceedings 
upon  an  appeal  from  the  Chancellor,  originate  by  petition  to 
the  House  of  Lords,  (2  Smith's  Ch.  Pr.  22,)  and  in  New  York, 
is  specifically  provided  for  by  statute,  (1  Barbour's  Pr.  408.) 
It  is  evident,  therefore,  that  no  light  can  be  derived  from 
Aence,  to  aid  us  in  the  ascertainment  of  what  the  proper 
practice  is.  The  reason  why  the  proceedings  for  app^s  to 
the  House  of  Lords  originate  there,  may  be  found  in  tl^e  fact^ 
that  the  jurisdiction  of  the  Peers  was  not  acquiesced  in  by 
the  early  Chancellors,  and  it  was  found  necessary  to  enforce 
it  by  fines  and  other  punishments.  See  cases  cited  by  Chan- 
eellor  Walworth,  in  Hunt  v.  Mayor  &>c.  of  Albany,  3  Paige, 
381.  If  we  examine  the  course  of  Practice  in  other  courts, 
which  {HToceed  according  to  the  course  of  the  civil  law,  such 
as  courts  of  admiralty,  and  the  ecclesiastical  courts,  we 
see  at  once  the  practice,  in  removing  a  cause  from  an  in- 
ferior court  to  one  that  exercises  appellate  jurisdiction.  One 
mode  was,  to  appeal  during  the  sitting  of  the  court,  immedi- 
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ately  after  the  decree ;  and  the  only  other,  within  ten  days 
after  the  decree,  by  an  act  before  a  notary.     [1  Brown  Civ. 
&  Ad.  494;  2  lb.  436.]     The  latter  mode  is  said,  by  Judge 
Story,  never  to  have  obtained  in  the  courts  of  this  country. 
The  course  of  practice  which  seems  to  have  been  adopted,, 
in  the  few  cases  which,  under  this  statute,  have  found  thttir 
way  to  this  court,  is  the  only  appropriate  one,  in  the  absence 
of  any  specifk;  rule,  inasmuch  as  we  have  no  warrant  from' 
from  the  statute  to  recognize  the  act  of  the  Register,  in  al- 
lowing the  appeal,  aud  the  Chancellor  below  might  not  re- 
cognize his  power  to  do  so. 

Having  thus  ascertained,  that  the  appeal  under  this  statute 
most  be  taken  before  the  Chancellor,  when  sitting  in  term,  it 
follows  the  same  course  must  be  pursued  when  the  motion 
is  heard  in  vacation.  The  result  of  our  investigation  is,  that 
as  the  appeal  is  improperly  taken,  the  motion  asked  for  nlust 
be  denied.  It  also  results,  that  the  appeal  will  be  dismissed, 
if  amotion  ia  made  for  that  purpose. 

4.  But  if  the  appeal  had  been  properly  taken,  its  effect 
would  not  be  to  revive  or  reinstate  the  injunction.  A  similar 
statute,  in  many  respects,  is  in  force  in  New  York,  and  un- 
d^  that,  the  constant  practice  is,  to  consider  the  injunction 
as  entirely  dissolved,  notwithstanding  an  appeal  is  taken  un** 
der  the  act.  [Hunt  v.  Mayor  &c.  of  Albany,  3  Paige,  381  ; 
Graves  v.  Maguire,  6  lb.  379.]  The  course  there,  is  to  apply 
to  the  Chancellor  for  a  temporary  injunction,  pending  the 
appeal,  if  the  case  is  of  an  extraordinary  nature,  or  its  justice 
requires  such  action.  [See  cases  before  cited.]  In  our  own 
court,  when  the  appeal  is  taken  from  the' final  decree,  and 
bondgiven  to  supersede,  an  injunction  is  not  revived.  [Bcnren 
V.  Chisholm,  3  Ala.  Rep.  513 ;  Garrow  v.  Carpenter,  4  S.  & 
P.  336.]  It  will  be  evident,  the  same  rule  must  obtain  with 
«  respect  to  interlocutory  decrees,  when  it  is  considered  that 
no  bond,  under  the  existing  laws,  will  secure  the  party  against 
whom  the  appeal  is  taken,  in  the  event  of  an  affirmance, 
against  the  damages  which  may  result  to  him,  from  not  be- 
ing permitted  to  proceed  according  to  his  right. 
Motion  refused. 
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1.  •The  declarations  of  one  in  possession  of  a  slave,  that  it  belongs  to  him,  is 
competent  testimony,  in  a  suit  where  the  slave  was  claimed  by  another. 
The  weight  it  is  entitled  to,  is  a  question  for  the  jury,  under  all  the  cir- 
cunvrtanGes  of  the  case. 

Error  to  the  County  Court  of  Sumter. 

Detinue  by  the  plaintiff  in  error,  for  a  slave,  against  the 
defendant,  who  claimed  title  under  a  sale  by  the  sheriff,  who 
sold  the  slave  by  virtue  of  an  execution  against  Thomas  P. 
Terrill. 

Prom  the  bill  of  exceptions,  it  appeared  that  Thomas  P. 
Terrill  had  been  in  the  possession  of  the  slave,  from  the  1st 
March,  1837,  to  about,  the  1st  January,  1843  ;  that  he  is  the 
son  of  the  defendant,  and  resided  in  this  State,  and  that  the 
defendant  resided  in  South  Carolina.  That  in  1836,  the  son 
went  to  South  Carolina,  and  as  an  inducement  to  his  mother 
to  remove  to  Alabama,  advanced  to  her  about  $670,  to  pay  a 
debt  she  owed  there,  and  in  payment  of  the  money  .so  ad- 
vanced, the  defendant  agreed  to  let  her  son  have  the  use  of 
the  slave,  until  by  his  reasonable  hire,  the  debt  should  be 
paid.  That  under  this  agreement  the  money  was  advanced, 
and  the  defendant  removed  with  him  to  Alabama,  about  the 
34th  of  December,  1836,  and  remained  with  him  until  the  1st 
March,  1837,  when  she  removed  to  another  place,  and  the 
slave  went  into  possession  of  the  son.  That  the  reasonable 
hire  of  the  slave,  from  the  1st  Marchr,  1837,  to  January,  1843, 
would  have  paid  the  money  so  advanced.  That  a  few  days 
before  the  levy,  the  slave  went  into  the  possession  of  the  de^ 
fendant,  and  at  and  before  the  sale  it  was  forbid. 

Plaiatiff  offered  to  prove  the  declaration  of  Thomas  P. 
Terrell,  while  in  possession  of  the  slave,  that  it  belonged  to 
him,  which  the  court  refused  to  permit  to  go  before  the  jury, 
unless  made  in  the  presence  of  the  defendant,  to  which  the 
plaintiff  excepted. 
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The  plaintiflf  moved  the  court  to  charge,  that  if  Thos.  P. 
Terrill  was  in  the  unbroken  possession  of  the  sl|ive  for  three 
years,  and  no  written  evidence  of  the  contract  duly  recorded, 
the  slave  was  subject  to  be  sold  for  his  debts ;  which  charge 
the  court  refused,  and  charged,  that  if  they  believed  from  the 
evidence,  that  he  kept  possession  of  the  slave  upon  a  contract 
of  hire,  and  upon  a  valuable  and  bona  fide  consideration,  and 
not  upon  any  gift  or  loan,  three  years  uninterrupted  posses- 
aon  of  the  slave;  would  not  make  him  liable  to  the  payment 
of  his  debts ;  to  which  the  plaintiff  excepted.  These  mat- 
ters are  now  assigned  as  error. 

Inge,  for  the  plaintiff  in  error,  cited  6  Ala,  Rep.  622 ;  7  Id. 
379 ;  4  Porter,  27 ;  1  S.  &  P.  220. 

A.  Graham,  of  Greene,  contra. 

ORMOND,  J. — The  court  erred*in  excluding  the  evidence 
of  the  declarations  of  Thomas  P.  Terrill,  in  relation  to  hm 
title,  whilst  in  possession  of  the  slave.  This  point  has  been 
fiequently  decided  by  this  court.  [Oden  v.  Stubblefield,  4 
Ala.  Rep.  40 ,-  Garey  v.  Frost  &  Dickinson,  5  Id.  636 ;  Mc« 
Bride  and  wife  v.  Thompson,  8  Id.  650.] 

In  the  case  last  cited,  it  was  held,  that  it  was  allowable  to 
prove  the  declarations  of  one  in  possession  of  personal  pro« 
perty,  to  establish  whether  he  held  it  in  his  own  right,  Of 
under  another,  but  that  his  declaraticms  would  not  be  evir 
dence  to  prove  the  consideration  paid  for  it.  Here  it  was 
proposed  to  prove,  that  T.  P.  Terrill,  whilst  in  possession  of 
the  property,  claimed  it  as  his  own.  The  competency  o£ 
such  evidence,  does  not  depend  on  the  fact,  that  the  declan^ 
lions  are  made  in  the  hearing  of  the  opposite  party,  but  it  is' 
because  it  relates  to,  and  is  connected  with  the  possessions 
and  is  Uierefore  a  part  of  the  res  gestce.  It  is  therefore  com« 
potent  testimony  ;  what  weight  it  is  entitled  to,  is  a  question 
for  the  jiury,  considering  the  declamtions  so  made,  in  conxieo* 
tion  with  the  ottier  facts  in  the  cause. 

For  the  error  of  the  court  in  excluding  this  evidence,  tb« 
judgment  must  be  reversed,  and  the  caiuse  Remanded. 
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1>  A  mortgage  of  personal  property,  for  the  purpose  of  securing  a  debt,  ia 
embraced  by  the  act  of  1828,  ^More  effectually  to  prevent  frauds,  and 
fraudulent  conyeyances,  and  for  other  purposes,"  and  will  be  operative 
against  **  creditors  and  subsequent  purchasers,"  who  have  notice  of  its  ex- 
istence, although  it  was  not  registered  within  the  time  prescribed. 

2.  Where  one  purchases  vr hile  a  person  other  than  the  vendor  is  in  posses- 
sion, under  a  claim  of  title,  or  as  an  incumbrancer,  this  is  sufficient  to  put 
the  vendee  upon  inquiry,  Hbd  in  legal  effect  will  be  equivalent  to  notice  of 
an  incumbrance. 

Writ  of  Error  to  the  County  Court  of  Mobile. 

This  was  a  proceeding  commenced  before  a  justice  of  the 
peace,  to  try  the  right  to  «a  female  slave,  named  Penelope,  • 
which  had  been  levied  on  as  the  property  of  Dimcan  Wilkin- 
son, to  satisfy  an  execution  at  the  suit  of  the  defendants  in 
error,  against  D.  Wilkinson  &  Co.,  and  to  whom  the  plaintiffs 
in  error  asserted  a  claim  pursuant  to  the  statute.  A  verdict 
and  judgment  were  rendered  before  the  justice  in  favor  of 
the  claimant,  and  the  cause  thence  removed  to  the  County 
Court  by  appeal,  where  the  slave  was  adjudged  liable  to  the 
execution,  and  a  judgment  rendered  against  the  claimant  for 
costs.  On  the  trial,  the  claimants  excepted  to  the  ruling  of 
the  court.  Prom  the  bill  of  exceptions  it  appears,  that  the 
claimants  offered  in  evidence  a  mortgage  under  seal,  bearing 
date  the  17th  June,  1843,  executed  by  the  defendants  in  ex- 
ecution to  the  claimants,  upon  the  slave  in  question ;  and 
prdposed  to  prove,  that  the  same  was  given  in  consideration 
of  two  hundred  and  thirty  dollars  and  upwards,  advanced  at 
that  time  by  the  claimants  to  the  defendant ;  and  the  slave 
was  then  delivered  to  the  mortgagees.  The  plaintiffs  exe- 
cution was  levied  on  the  11th  April,  1844. 

It  was  ruled  by  the  court,  that  the  mortgage  was  inadmis- 
sible, because  it  was  not  recorded ;  whereupon  the  claimants 
excepted,  &^.     • 
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E.  S.  Daboak,  for  the  irfaintiff  in  ecror.  The  moftgage, 
though  not  recorded,  was  good  against  the  plaintiff,  if  he  had 
notice  before  his  execution  was  issued.  {4  Hals.  R.  193 ; 
1  Pick.  R.  164 ;  1  Mete.  R.  214.]  The  mortgaged  pr^pei^ 
ty  was  delivered  to  the  mortgagee ;  this  is  a  fact,  the  legd 
effect  of  which  was  equivalent  to  express  notice.  « 

Blockeb,  for  defendant  in  error. 

COLLIER,  C.  J. — ^It  is  enacted,  by  the  Ist  section  of  the 
act  of  1828,  <*  More  effectually  to  prevent  frauds  and  fraudu- 
lent conveyances,  and  for  other  purposes/'  (Clay's  Dig.  255, 
§  5,)  that  '<all  deeds  and  conveyances  of  personal  property, 
in  trust,  to  secure  any  debt  or  debts,  shall  be  recorded  in  the 
oSce  of  the  clerk  of  the  County  Court,  wherein  the  persoa 
making  such  deed  or  conveyance  shall  reside,  within  thirty 
days,  or  else  the  same  shall  be  void  against  creditors  and  sub<» 
sequent  purchasers,  without  notice ;  and  if  any  such  convey- 
ance shall  be  made  of  real  estate,  the  same  shall  be  recorded 
in  the  office  of  the  clerk  of  the  county  wherein  the  estate, 
may  be  situate,  within  sixty  days,  or  the  same  shall  be  void 
against  creditors  and  subsequent  purchasers,  without  notice." 
In  Cummings  &  Cooper  v.  McCullough's  adm'r,  6  Ala.  R. 
324,  it  was  held,  that  a  deed  by  whidi  property  was  assign* 
ed  to  a  third  person,  in  trust  for  the  payment  of  debts  gene*- 
rally,  was  not  only  within  the  mischief,  but  within  the  letr 
ter  of  this  enactment — ^being  a  eonvegance  to  secure  debia. 
Where,  instead  of  formally  interposiitg  a  trustee  between  the 
grantor  and  the  beneficiaries,  a  conveyance  is  made  by  the 
debtor  to  his  creditor,  directly,  for  the  purpose  of  securin^^ 
the  payment  of  a  debt,  it  is  within  the  act,  just  as  much  as  if 
it  was,  in  technical  language,  a  deed  of  trust :  for  if  this  be 
not  so,  then  we  have  no  statute  which  makes  the  registration 
of  a  mortgage  necessary,  as  against  creditors.  [Magee  v. 
Carpenter,  4  Ala,  Rep.  -469.] 

If  the  act  in  question  be  considered  a  statute  of  frauds,  in* 
stead  of  an  act  to  provide  for  the  registration  of  deeds  and 
conveyances,  (Cummings  &  Cooper  v.  McCullough's  adm'r. 
supra^)  a  notice  of  its  existence,  if  not  recorjied,  would  be 
unavailing  to  secure  to  the  mortgagee  the  benefit  of  his  secu* 
?7 
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rity  against  creditors,  and  purchasers,  if  the  statute  itself  did 
not.  declare  that  the  deed,  for  the  omission  to  record  it  with- 
in the  time  prescribed,  should  only  make  it  void  ^  to  per- 
sons coming  within  these  classes,  who  had  not  had  notice. 
[See  Myers  v:  Peeks,  Adm'r,  2  Ala.  Rep.  648;  659.]  In  Tut- 
tle  V.  Jackson,  6  Wend.  Rep.  226,  it  was  said,  "  If  the  sub- 
sequent purchaser  knows  of  the  unregistered  conveyance  at 
the  time  of  his  purchase,  he  cannot  protect  himself  against 
that  conveyance  ;  and  whatever  is  sufficient  to  make  it  his 
duty  to  inquire,  as  to  the  rights  of  others,  is  considered  legal 
notice  to  him  of  those  rights."  See  also,  Jackson  v.  Post,  15 
Wend.  Rep.  588 ;  1  Atk.  R.  490 ;  Harris,  et  al.  v.  Carter's 
Adm'r,  3  Stew.  R.  233.  In  the  last  case  cited,  the  court  say, 
'<  When  one  purchases  real  estate  under  circumstances  which 
should  put  him  upon  inquiry  as  to  the  title  of  him,  whose  in- 
terest he  purchases,  he  stands  in  the  same  situation  as  if  he 
had  actual  notice  of  dny  incumbrance  upon  it,  or  of  any 
transfer  of  right."  And  if  a  person  other  than  the  vendor  is 
in  possession,  this  should  put  the  purchaser  upon  inquiry, 
and  in  legal  effect,  it  will  be  equivalent  to  notice  of  an  in- 
cumbrance. 

In  the  case  at  bar,  it  appears  that  the  mortgaged  property 
was  delivered  to  the  mortgagee  at  the  time  the  mortgage 
was  executed,  and  the  reasonable  inference  is,  that  the  plain- 
tiff retsdned  the  possession  of  the  slave,  when  the  fi.  fa.  of 
the  plaintiff  in  execution  was  levied  on  her,  consequently 
there  was  a  state  of  things,  which  the  law  regards  as  notice 
in  fact  to  the  creditor,  and  which  we  have  seen,  is  a  substi- 
tute for  registration.  See  further,  Garwobd  v.  Garwood,  4 
Hals.  Rep.  193. 

It  follows  from  what  has  been  said,  that  the  ruling  of  the 
County  Court  was  not  consonant  to  law ;  its  judgment  is 
therefore  reversed,  and  the  cause  remanded. 
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BURT  V.  PARISH  &  Co. 

1.  Defects  in  the  bond  and  affidavit  made  on  suing  out  an  attachment  are  not 
available  on  error,  unless  the  exception  has  been  taken  hj  plea  in  abate- 
ment, in  the  court  below. 

2.  It  is  unnecessary  for  the  sheriff's  return  to  state  that  the  garnishee  was 
summoned  in  writing,  as  such  is  the  necessary  intendment  of  his  return, 
but  this  inquiry  is  immaterial  to  the  defendant 

3.  Where  a  note  payable  to  a  named  individual,  or  bearer,  is  indorsed  by  a 
third  person  to  the  plainti£i  before  its  maturity,  and  its  due  payment  guar- 
antied, waiving  the  suit  and  diligence  required  by  law;  such  indorsement 
binds  the  indorser,  if  the  note  is  not  paid  by  the  makers  at  its  matarity, 
without  any  further  action  by  the  holder. 

4.  It  is  iinncessary,  under  such  a  contract  to  aver  notice  to  the  indorser,  that 
thetnakers  had  not  paid  the  note. 

5.  Where  the  service  of  an  attachment  is  made  only  by  the  summons  of  a 
garnishee,  it  is  error  to  render  judgment  against  the  debtor,  until  the  gar- 
nishee has  admitted  a  debt  due,  or  until  a  final  judgment  has  been  enter- 
ed for  his  default 

Writ  of  Error  to  the  County  Court  of  Dallas.  ♦ 

This  suit  is  commenced  by  attachment,  by  Parish  6c  Co. 
against  Burt,  returnable  to  the  February  term,  1844.  The 
affidavit  is  made  by  one  styling  himself  the  agent  for  the 
plaintiffs,  whose  names  are  set  out,  and  the  debt  is  stated  as 
$2,000,  with  interest  from  the  1st  January,  1844.  The 
cause  of  suing  out  the  attachment  is,  the  non-residence  of  the 
defendant.  Bond  with  surety  was  given  by  the  agent  in  the 
penal  sum  of  $5,000.  The  attachment  is  in  the  usual  form, 
and  is  returned  by  the  sheriff  to  this  effect :  <<  Summoned  as 
'garnishee,  in  this  case,  Mrs.  Amy  G.  Hill.  I  cannot  find  any 
property  in  this  county  belonging  to  the  defendant,  on  which 
to  levy  this  attachment."     M.  C.  Sheriff. 

The  cause  of  action  indorsed  on  the  attachment  is,  that  a 
note  for  $2,000  was  made  by  John  6rownlee,  Dixon  Hall,  jr. 
and  A.  H.  Wallace,  payable  to  Q.  W.  Edwards,  or  bearer,  on 
the  1st  January,  1840,  dated  16th  October,  1837,  which  note 
was  assigned  by  indorsement  of  the  defendant  to  the  plain^ 
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tiffs  he  guaranteeing  due  payment  of  the  note  and  waiving 
the  suit  and  diligence  against  the  makers  required  by  law. 

The  plaintiffs  declared  in  assumpsit  upon  the  special  con- 
tract and  also  on  the  common  counts.  The  count  on  the  special 
contract  avers,  that  the  defendant,  being  the  owner  of  the 
note  described  previously,  and  also  indebted  to  the  plaintiffs  in 
a  larger  sum,  for  goods,  &c.  in  consideration  of  such  indebt- 
edness, made  the  indorsement  upon  it  which  has  already  been 
stated.  The  liability  of  the  defendant  to  pay  the  amount, 
&c.  is  deduced  from  the  averment,  that  the  makers  did  not 
pay  at  maturity,  but  no  allegation  is  made  that  the  defendant 
was  notified  of  the  non-payment.  In  the  iinlorsement,  as 
described  in  this  court,  the  plaintiffs  are  said  to  be  of  New 
York. 

Neither  the  defendant,  or  the  garnishee,  appeared  at  the 
return  term,  but  a  judgment  ni  si  was  taken  against  the  gar- 
nishee for  her  default,  and  a  set.  fa,  awarded.  In  this  judg- 
ment ni  si,  the  sirni  to  be  recovered,  unless ^  4*c,  is  stated  at 
^2,585  33,  the  amount  of  the  indebtedness  due  from,  and 
sought  to  be  recovered  of  the  defendant.  No  judgment  was 
then  rendered  against  the  defendant,  but  afterwards,  at  the 
June  term  of  the  same  year,  a  default  was  first  entered,  and 
the  plaintiffs  damages  were  assessed  at  $2,740,  for  which  judg- 
ment was  taken.  At  the  same  term,  the  suit  as  against  the 
garnishee  was  continued  by  consent  of  parties. 

In  this  condition  of  the  cause,  the  defendant  sues  out  the 
writ  of  error,  and  here  assigns  as  grounds  for  reversing  the 
judgment — 

1.  That  the  affidavit  on  wfaidi  the  attachment  issued  is 
defective. 

2.  That  the  bond  given  by  the  plaintiff  is  insufficient. 

3w  That  there  was  no  legal  and  sufficient  service  of  the  at-- 
iaehment,  either  by  levy  upon  goods,  summons  in  writing  t& 
the  garnished,  or  noiioe  to  the  defendant. 

4.  That  it  does  not  appear,  the  garnishee  is  a  debtor  of  the 
def^endanit,  or  haa  effects  of  hb.       * 

5.  That  the  first  and  ottier  oonnts  of  the  declaration  are 
dedSoetive. 

^,  Tha  judgmeBit  was  pcemature,  and  erroneous,  as  given 
for  Ihe  aihount  of  the  debt,  when  it  should  be  only  for  the 
condemnation  of  the  debt  due  from  the  garnishee.* 
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R.  Saffold,  for  the  plaintiff  in  errc^,  made  the  following 
points: 

1.  The  attachment  here  is  sued  out  by  a  non-resident  . 
against  a  non-resident,  and  in  such  a  case  the  bond  must  be 
conformable  to  the  statnte.     [Clay's  Dig.  57,  ^  9;  Calhoun 
V.  Cozzens,  3  Ala.  R.  21 ;  Linn  v.  Barge,  6  lb.  373 ;  Cobb  v. 
Force,  6  lb.  468.] 

2.  The  fact  of  the  plaintiff's  non-residence,  does  not  ap- 
pear in  the  affidavit,  and  that  cannot  be  amended.  [Napper 
V.  Toland,  9  Porter,  218.] 

3.  To  sustain  the  judgment,  there  should  be  either  the 
admission  by  the  garnishee  of  his  indebtedness,  or  proof 
against  him  on  an  issue.  [Thompson  7.  Allen,  4  S.  &^  P. 
182 ;  Leigh  v.  Smith,  6  Ala.  R.  583 ;  Clark  v.  Gaxther,  6  lb. 
139.]  A  judgment  ni  si  merely,  will  not  protect  the  gami- 
diee  against  a  suit  by  a  subsequent  assignee  of  tke  debtor. 
[Johns.  V.  Field,  5  Ala.  Rep.  484.] 

4  The  statute  requires  the  garnishee  to  be  summoned  in 
writing,  (Dig.  59,  §  19;)  and  it  seems  that  the  garnishment 
should  be  issued  by  the  clerk.  Here,  there  is  no  summons 
whaterer  issued. 

5.  The  affidavit  is  defective  in  not  averring  the  defendant 
to  have  no  effects  in  the  State  of  his  residence,  and  the  bond, 
hesid&a  not  being  in  double  the  amount  of  the  debt,  is  not 
approved  by  the  proper  officer. 

6.  The  declaration  contains  no  averment  of  the  inability 
of  the  makers  to  pay  it ;  nor  of  any  attempt,  by  suit  or  other- 
wise, to  collect  the  demand  from  them ;  nor  even  of  notice  to 
the  defendant,  that  the  note  was  unpaid.  [Burnett  v.  Thompson 
1  Ala.  Rep.  469.]    Here  the  engagement  is  not  an  absolute 
promise  to  pay,  but  ocdy  to  guarantee.     [Douthitt  v.  Hud- 
son, 4  Ala.  R.  110 ,-  Grannis  &  Co.  v.  Miller,  1  lb.  471 ;  Jor- 
don  T.  Gamett,  3  lb.  310.]    Notice  to  the  defendant  was 
necessary  to  charge  him,  and  the  fact  of  non-payment  was 
within  the  plaintiff's  knowledge,  and  therefore  the  covenant 
of  notice  jNrop^.     [Carlirie  v.  Rail  Road  Co.  4  Ala.  Rep.  70; 
LaWBon  v.  Towns,  2  lb.  373;  Ingrain  v.  Ricks,  8  Dev.  62  ; 
Russell  V.  Clark,  7  Cranoh,  69 ;  Douglass  v.  Reynolds,  7  Pe- 
teiB,  113  ;  3  Wheat.  164.] 

7.  Although  a  bill  or  note  is  evidence  on  the  money  connts, 
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(Piersolv.  Farrand,  6  B.  &  C.  439,)  yet,  if  a  writ  be  indors- 
ed with  a  bill  or  note  as  its  cause  of  action,  it  will  not  au- 
thorize a  declaration  for  another  cause.  In  Chandler  v.  Hol- 
loway,  4  Porter,  17,  and  Thunnan  v.  Matthews,  1  Stew.  387, 
it  is  said,  a  declaration  containing  good  and  bad  counts  will 
cured  by  the  statute  of  jeofails,  when  a  material  issue  is 
tried.  If  this  cause  is  governed  by  that  rule,  it  must  be 
reversed,  as  the  special  count  seems  conceded  to  be  bad. 

8.  The  consent  of  the  defendant  to  waive  suit,  does  not  de- 
prive him  of  his  right  to  notice.  [Bates  v.  Ragland,  6  Ala. 
R.  668.] 

Edwards,  contra,  insisted,  it  was  too  late  to  call  in  ques- 
tion defects,  cither  in  the  affidavit  or  bond.  It  may  be,  that 
the  plaintiffs  are  non-residents,  but  if  they  are,  it  does  not  ap- 
pear from  the  record,  and  should  have  been  pleaded  in  abate- 
ment. Unless  the  garnishee  can  be  compelled  to  answer,  by 
fear  of  a  final  recovery,  there  is  no  means  to  compel  an  an- 
swer, when  there  is  no  property  to  levy  upon.  [Leigh  v. 
•Smith,  5  Ala.  R.  583.] 

GOLDTHWAITE,  J.— 1.  We>hall  consider  this  cause 
first,  with  reference  to  the  supposed  defects  in  the  affidavit, 
bond  and  attachment ;  second,  the  objection  that  there  is  no 
summons  in  tariting  to  the  garnishee,  and  the  supposed,  in- 
conclusiveness  of  the  sheriff 's  return ;  third,  the  positions 
assumed  with  relation  to  the  declaration ;  and  lastly,  that 
which  is  taken  to  the  judgment  itself,  as  prematurely  ren- 
dered. 

It  will  not  be  denied,  the  decisions  of  this  court  have  un- 
dergone some  modifications,  so  far  as  attachments  are  their 
subject.  This  mode  of  proceeding  seems  formerly  to  have 
been  considered  with  so  much  strictness,  that  different  rules 
were  applied  than  obtained  with  more  ordinary  process ;  and 
judgments  were  not  unfrequently  reversed,  although  the  ex- 
ception to  the  proceedings  had  never  been  taken  in  the  court 
below.  We  have  long  been  satisfied,  the  proper  construc- 
tion of  the  recent  statutes,  requires  the  party  to  avail  himself 
of  the  objection,  if  one  ^exists,  to  the  form  of  proceeding  iri 
the  primary  courts ;  and  in  accordance  with  this  opinion,  we 
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held,  in  the  recent  decision  of  Jones  v.  Pope,  6  Ala.  R.  154, 
that  the  entire  omission  of  a  bond  and  affidavit  must,  to  be 
available  in  error,  be  taken  advantage  of  in  the  court  below 
by  plea  in  abatement.  It  is  evident,  that  defects  in  the  affi- 
davit or  bond,  however  gross,  cannot  avail  the  party,  if  their 
entire  omission  cannot.  The  decision  referred  to  seems  a 
conclusive  answer  to  aH  the  assignments,  which  fall  within 
the  first  division  of  our  consideration. 

2.  It  is  true,  the  statute  (Dig.  59,  §  19,)  directs  the  sheriff 
to  summon  the  garnishee,  in  writing,  but  we  suppose  the  in- 
tendment must  arise,  that  he  has  done  so,  when  the  return  is, 
that  he  has  summoned  an  individual  as  garnishee.  In  oar 
judgment,  no  other  conclusion  is  to  be  drawn  from  the  she- 
riff 's  return,  than  that  the  writ  was  executed  by  summoning 
Mrs.  Hill  as  garnishee — whether  the  summons  was  in  writ- 
ting,  or  otherwise,  is  immaterial  now  to  consider,  as  that  seems 
to  be  an  inquiry  in  which  the  garnishee  alone  is  concerned. 
In  analogous  cases  of  sheriff's  returns,  we  have  always  held, 
that  the  return  would  be  construed  with  reference  to  the 
mandate  of  the  writ,  and  that  it  was  unimportant  to  state  the 
property  levied  on,  as  being  the  property  of  the  defendant* 
[Lucas  V.  Brooks,  6  Ala.  R.  831  j  Bickerstaff  v.  Patterson,  8 
Porter,  245 ;  Kirksey  v.  Bates,  1  Ala.  R.  N.  S.  303.]  In 
our  judgment,  the  return  is  sufficient. 

3.  The  point  next  in  order  to  be  examined,  might  be  dis- 
posed of  quite  briefly,  if  we  were  authorised  to  consider  the 
assessment  of  damages  as  applicable  to  the  common  counts  ; 
but  it  is  insisted  this  can  only  be  done  when  a  verdict  ha» 
been  found  on  a  material  issue ;  and  therefore,  without  dis- 
senting to  the  proposition,  we  shcdl  waive  it,  and  examine  the 
special  count  which  is  said  to  be  defective.  The  defendant 
is  not,  technically  a  party  to  the  note,  which  he  assigned  to 
the  plaintiffs,  inasmuch  as  it  is  payable  to  another  person,  and 
is  not  indorsed  by  the  payee — a  matter  necessary,  under  our 
statutes,  to  the  complete  transfer  of  the  note,  although  that 
iB  payable  to  bearer.  According  to  the  allegations  of  the 
pleader,  it  seems,  the  defendant,  by  his  indorsement,  assign* 
ed  the  note  to  the  plaintiffs,  and  guaranteed  the  due  payment 
of  its  amount,  waiving  the  suit  and  diligence  against  the  ma- 
kers required  by  law.     This  contract,  by  the  commercial  law, 
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would  import  a  guaranty ;  and,  ordinarily,  the  guarantor  is 
entitled  to  notice  of  non-payment,  (Chitty  on  Bills,  474,  and 
cases  there  cited;)  though  it  is  said  the  omission  of  notice 
will  not  operate  as  a  discharge,  if  the  plaintiff  is  prepared  to 
show,  that  the  guarantor  has  sustained  no  loss  by  the  omis- 
sion to  give  it.  [lb.]  With  us,  however,  such  an  assign- 
ment is  considered  as  an  imperfect  indorsement,  which  sub- 
jects the  party  to  the  same  liabilities,  as  he  would  be  under 
if  he  was  a  formal  party  to  the  note,  with  the  exception, 
when  the  maker  is  insolvent,  that  it  is  unnecessary  to  ascer- 
that  fact  by  suit.  fJordon  v.  Garnett,  3  Ala.  R.  610  ;  Nis- 
bett  V.  Bradford,  6  lb.  746.]  Such  is  the  e&ct  of  a  general 
indorsement,  by  one  who  is  not  a  party  ,•  but  here  the  indi- 
vidual has  waived  not  only  the  suit  against  the  makers,  but 
the  diligence  required  by  law.  The  assignment  is  made, 
too,  before  the  note  was  at  maturity,  therefore  no  inference 
can  arise,  as  it  did  in  Grarmiss  &  Co.  v.  Miller,  1  Ala.  R.  471, 
that  the  indorser  intended  not  to  be  held  immediately  and 
directly  responsible,  upon  a  demand  of  payment  from  the  ma- 
ker. On  the  contrary,  it  seems  qiyte  clear,  his  intention  was 
to  be  absolutely  bound,  in  the  event  the  makers  did  not  pay 
the  note  at  its  maturity ;  for,  otherwise,  the  terms' c^u^jpay- 
ment,  have  no  meaning.  The  suit  against  the  maker,  and 
all  diligence  being  waived,  there  is  no  other  condition  in  the 
contract,  than  to  await  the  maturity  of  the  note.  The  case 
as  presented,  is  identical  in  principle  with  Allen  v.  Rightman, 
20  Johns.  265,  when  the  waiver  of  demand  and  notice  being 
all  the  diligence  required  by  the  law  of  New  York,  was  held 
to  leave  the  contract  an  absolute  one  to  pay  upon  the  maker's 
default.  In  the  special  count,  after  stating  the  substance  of 
the  defendant's  contract,  the  plaintiffs  alledge  the  non-pay- 
ment of  the  note,  by  its  makers,  at  maturity,  and  therefrom 
deduce  the  defendant's  liability.  In  our  judgment,  nothing 
more  is  essential. 

4.  In  this  connection,  however,  it  is  also  insisted,  that  an 
averment  of  notice  to  the  defendant,  of  the  non-payment,  is 
necessary  in  the  pleadings,  ev^n  if  the  contract  is  considered 
as  binding  him  to  pay  absolutely,  upon  the  default ;  inasmuch 
as  the  fact  of  the  default  is  more  immediately  within  the 
knowledge  of  the  plaintiff.     This  may  be  a  very  proper  gen- 
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ml  nile  but  certainly  does  not  exteud  to  cases  wheie  a  party 
contracts  to  make  payment  upon  the  performance  or  non-per* 
•formance  of  some  act  by  a  stranger.  It  is  said  the  promisor 
is  bound  to  take  notice  of  the  act  at  his  peril,  [Chitty's  PI. 
328,]  and  it  has  been  expressly  hdd,  when  one  has  guaran- 
teed the  perfonnance.of  a  particular  act,  by  another,  upon  a 
day  certain,  that  notice  of  the  non-performance  is  unnecessa*- 
ry  to  be  given,  to  the  guarantor.  [Williams  v.  Granger,  4 
Day,  444;  Lent  v.  Paddlefield,  10  Mass.  230.]  Governed 
by  these  rules,  it  seems  clear,  the  count  must  be  considered 
as  substantially  good. 

^5.  It  yet  remains  to  consider  whether  the  plaintiff  was  au-^ 
thorized  to  take  a  final  judgment  in  the  condition  of  the  case, 
as  presented  by  the  record.  Upon  a  first  view,  a  majority 
of  the  court  were  inclined  to  sustain  the  judgment,  upon  the 
idea,  that  the  judgment  m  si  against  the  garnishee,  wa3 
equivalent,  in  legal  effect,  ta  her  answer ;  but  then,  there  was 
the  difficulty  which  would  arise  if  she,  before  this  condition- 
al judgment  is  mad^  final,  denies  all  indebtedness  and  shall 
be  discharged.  In  that  #ent)  nothing  equivalent  to  service 
of  process  would  appear ;  and,  of  necessity,  the  judgment 
against  the  defendant  would  be  set  aside.  On  the  other  hand, 
the  dij£culty  is  to  obtain  a  judgment  against  a  garnishee  who 
refuses  to  answer,  when  there  has  been  no  other  service  of 
the  attachment  to  warrant  a  judgment  against  the  debtor. 
A  brief  collation  of  our  statutory  provisions,  with  our  decis- 
ions on  this  subject,  will  aid  us  in  coming,  to  the  proper  con* 
elusion.  The  garnishee  is  required  to  answer  within  the  four 
first  days  of  the  term  to  which  the  attachment  is  returnable, 
p)ig.  59,  ^  19.]  And  if  he  fails  to  appear  and  answer,  then 
a  conditional  judgment  may  be  entered  against  him,  upon 
which  a  sci.  fa,  issues  $  and,  if  he  remains  in  default  after 
service  and  return,  the  conditional  judgment  is  to  be  confirm- 
ed, and  execution  awarded  against  him,  for  the  plaintiff's 
'whole  debt  and  costs.  [lb.  ^  20.]  In  Gaines  v.  Bierne,^3 
Ala.  Rep.  44,  and  Leigh  v.  Smith,  5  lb.  583,  we  held,  that 
no  ^na/ judgment  could  be  given  against  a  garnishee  until 
one  was  rendered  against  the  debtor  ]  but  in  neither  of  those 
cases  was  it  the  question,  whether  a  conditional  judgment 
38 
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rendered  upon  the  default  of  answer  might  not  be  made  finid^, 
if  essential  to  warrant  a  judgment  against  the  defendant  in 
attachment.  If  it  be  true  that  no  judgment  can  be  given  • 
against  the  garnishee  tmtilone  is  recovered  against  the  debt- 
or, it  is  obvious  the  refusal  to  answer  will  defeat  the  attach- 
ment ;  as  nothing  equivalent  to  service  will  appear,  when 
the  attachment  is  served  by  garnishee  process,  until  an  an- 
swer comes  in.  This  certainly  was  not  intended  by  the  le- 
gislature, and  such  a  construction  should  be  given  as  will 
enable  the  suitors  to  have  the  remedy  evidently  intended  to  be 
given.  Under  our  general  statute  (Dig.  334,  §  115,)no  judgment 
can  now  be  given  at  the  appearance  term  ;  and  it  was  previ- 
otfsly  so  as  to  non-resident  debtors  in  attachment  suits.  [lb. 
88,  §  16.]  Yet  the  conditional  judgment  against  the  garni*- 
shee  in  default  may  be  taken,  as  before  shown,  after  the  first 
four  days  of  the  term.  This  conditional  judgment,  it  is  ob- 
vious, could  be  only  for  such  sum  as  the  plaintiff  should  sub- 
sequently recover  from  the  debtor ;  and  when  made  abscdute 
would  possess  no  greater  certainty,  unless  the  condition  of 
the  suit  as  to  service,  was  such  fflr  to  warrant  a  judgment 
against  the  debtor,  independent  of  the  proceedings  against 
the  garnishee.  What  is  said  in  Dickinson  v.  Walker,  1  Ala. 
Rep.  N.  S.  48,  must  be  construed  with  reference  to  the  pro- 
ceedings then  before  the  court,  which  showed  a  final  judg- 
ment against  the  debtor,  and  with  regard  to  which  we  held, 
a  judgment  m  si  for  an  uncertain  sum  to  be  error.  As  no 
other  final  judgment  can  be  rendered  when  that  to  be  recov- 
ered  from  the  debtor  is  yet  unknown,  it  seems  to  us  that  such 
a  one  would  be  proper,  and  entirely  equivalent  to  an  answer 
of  the  garnishee,  admitting  a  debt  due.  Upon  it,  a  judgment 
against  the  debtor  would  be  the  necessary  consequence,  as 
well  as  the  award  of  execution  against  the  garnishee,  for  the 
plaintiff's  whole  debt  and  costs.  This  difficulty  of  getting 
a  judgment  against  the  debtor,  in  cases  where  the  attachment 
is  supported  alone  by  service  of  garnishment,  upon  the  neg- 
lect of  the  garnishee  to  answer,  being  removed,  the  other 
difficulty  first  noticed,  is  entitled  to  its  full  weight,  and  shows 
the  present  judgment  was  premature.  We  can  perceive  no 
way  to  obviate  the  irregularity,  which  would  arise  if  .the 
garnishee  can  be  subsequently  discharged  after  a  judgment 
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m  si,  but  to  withhold  the- judgment  against  the  debtor  until 
that  is  made  absolute.*  It  is  scarcely  necessary  to  add,  that 
such  would  not  be  the  necessity  when  the  service  of  the  at- 
tachment is  complete,  by  a  levy,  or  by  the  answer  of  anyone 
garnishee,  admitting  a  debt. 

On  this  ground,  the  judgment  of  the  County  Court  is  re* 
versed;  and  the  cause  remanded 
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1.  A  distributee  who  has  received  a  portion  of  his  distributive  share,  and  re- 
leases  to  the  administrator  all  claim  upon  the  residue,  is  a  competent  wit- 
naas  for  the  administrator,  in  a  suit  against  him  by  a  creditor  of  the  es- 
tate. So  also  is  the  husband  of  a  female  distributee,  who  releases  hhi 
vife'fl  claim  to  such  residue. 

9.  The  administiator  is  not  a  competent  witness  to  prove  to  the  court,  that 
he  had  fiinds  in  his  hands  sufficient  to  pay  all  the  ekims  of  GreditofS,  for 
the  purpose  of  enabling  the  distributees  of  the  estate  to  testify.  Bnt  if 
the  distributees  execute  releases  to  him,  previous  to  being  admitted  to  give 
evidence,  as  his  testimony  could  not  prejudice,  it  will  not  be  an  error 
aviulable  in  this  court 

Error  to  the  County  Court  of  Lowndes. 

Assumpsit  by  the  plaintiff,  against  the  intestate,  defendant 
in  error,  to  recover  wages  as  an  overseer. 

Prom  a  bill  of  exceptions,  it  appears  the  defendant  intro- 
duced as  a  witness,  Edmund  Alexander,  an  heir  and  distribu* 
tee  of  the  intestate,  who  had  received  a  portion  of  his  dis- 
tributive share  of  the  estate,  and  had  not  given  to  the  admin- 
istrator any  refunding  bond  ,•  that  the  witness  Had  executed; 
and  delivered,  a  release*,  and  relinquishment  of  aH  his  interest 
in  the  residue  of  the  estate,  to  the  defendant,  the  sole  admin- 
istrator of  the  estate.     The  intestate  left  real  estate,  and  be- 
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sides  the  present  claim,  there  were  bther  claimsalso  in  suit,  to 
the  amount  of  $5,600. 

The  defendant  then  offered  to  show  by  his  own  oath,  to 
the  court,  and  not  to  the  jury,  that  he  had  in  his  hands,  as  ^ 
administrator,  assets  of  the  estate  sufficient  to  pay  all  these 
demands,  and  all  other  demands  against  the  estate,  without 
calling  upon  any  distributee  to  refund  any  portion  of  the  es- 
tate he  nright  have  received.  The  plaintiff  objected  to  this  ■ 
evidence,  but  the  objection  was  overruled,  and  the  witness 
Edmund  Alexander  permitted  to  testify. 

The  defendant  also  offered  as  a  witness,  one  Thomas 
Youngblood,  who  had  married  a  daughter  of  the  intestate, 
and  had  reduced  to  possession  a  portion  of  the  distributive 
share  of  his  wife,  and  had  executed  no  refunding  bond  to  the 
administrator,  but  had  executed  a  release,  and  relinquishment 
of  all  his  right  ^to  any  further  distributive  share  of  his  wife, 
to  the  administrator,  but  without  any  valuable  consideration. 
The  defendant  also  gave  evidence  to  th^  court,  as  in  the 
case  of  the  preceding  witnes3,  whereupon  the  court  admitted 
,  the  witness  to  testify.  To  all  which  the  plaintiff  excepted, 
and  which  he  now  assigns  as  error. 

Elmore,  for  plaintiff  in  error— 

The  administrator  was  improperly  admitted  as  a  witness. 
It  was  not  justifiable  even  on  the  score  of  necessity,  as  the 
same  facts  could  have  been  proved  by  other  witnesses. 

The  witness,  Edmund  Alexander,  was  improperly  admit- 
ted, because  the  effect  of  his  testimony  was  to  confirm  him 
in  the  enjoyment  of  an  interest  in  possession,  and  to  prevent 
a  diminution  of  it.  [1  Richardspn,  268 ;  6  Conn.  106 ;  Cow- 
per,  621 ;  .8  Martin,  232  j  I  Ala.  R.  266  j  7  Cow.  64 ;  6  Mon^ 
roe,  620 ;  5  Conn.  262  ]  1  McCord,  304 ;  13  Mass.  391 ; 
Greenleaf  on  Ev.  438,  40.] 

The  want  of  a  refunding  bond  made  no  difference,  his  lia- 
bility was  as  direct  without,  as  with  it.  That,  if  it  existed, 
would  affect  the  remedy  only.     [Rice's  R.  440.] 

Youngblood  did  not,  and  could  not;  release  his  wife's  in- 
terest in  the  land,  nor  his  right  to  the  enjoyment  of  it,  during 
hi3  life.  This  objection  then  exists  to  him,  in  addition  to 
the  objection  to  the  other  witness.     [2  Hill's  Ch.  110;   6 
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Binney,  483 ;  1  Bailey,  568 ;  4  Ala.  R.  696 ;  2  Bailey  Eq. 
209;  Greenl.  on  Ev.  389.] 

He  could  not  release,  or  assign  her  interest  in  th^  personal- 
ty, so  as  to  bar  her  right  of  surviy^rship,  unless  for  a  valua- 
ble consideration.  She  would  be  incompetent,  as  well  as  he. 
Clancy,  120 ;  Roper  on  H.  A.  W.  223. 

T.  J.  Judge,  contra.  The  administrator  was  competent 
to  testify  to  the  court,  upon  |he  preliminary  inquiry.  [7  Ala. 
R.  842.] 

But  if  he  was  not,  the  plaintiffs,  have  not  been  prejudiced, 
as  they  were  com'petent  without  it.  The  execution  of  the 
releases  restored  their  competency.  There  was  then  no  fund 
in  which  they  had  a  right  to  participate,  which  would  be  in- 
creased or  diminished  by  the  result  of  the  suit,  .terminate  as 
it  might.  [13  Mass.  391  j  Greenl.  on  Ev..  ^  427,  page  498, 
note  3  ;  17  Pick.  418.] 

The  probability  that  the  portion  they  have  received  might 
be  reached  by  creditors  of  the  estate,  will  not  disqualify 
them.     [Gren.  on  Ev.  ^  408,  note  2.] 

The  right  of  Mrs.  Youngblood,  to  apply  to  a  Court  of 
Chancery,  and  have  the  residue  of  her  distributive  share  set- 
tled upon  her,  does  not  affect  the  husband's  competency. 
[22  Kck.  253.] 

ORMOND,  J. — The  interest  which  will  disqualify  a  witness 
must  be  a  certain,  direct,  and  immediate  interest,  in  the  event 
of  the  suit ;  if  it  be  contingent,  or  uncertain*,  it  will  go  to  his 
credit,  and  not  to  his  competency.  The  distributees  of  this 
estate,  having  been  offered  as  witnesses,  and  released  all 
their  interest  to  the  administrator  in  the  residue  of  the  es- 
tate, were,  upon  this  principle,  competent  to  testify  in  behalf 
of  the  administrator.  By  that  act,  they  precluded  themselves 
from  calling  on  him,  for  any  farther  portion,  and*  there  re- 
mains only  the  possibility  that  they  may  be  compelled  to  re- 
fund to  the  administrator  the  portion  they  have  ah^ady  re- 
oeiTed  of  the  estate,  upon  the  ascertainment  of  subsequent 
debts* .  l^his  contingency  is  too  remote  to  exclude  them ;  it 
may  possibly  bias  them,  and  will  therefore  to  'scMne  eiotenl 
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affect  their  credit.  [Clarke  v.  Gannon,  Ry.  &;  M.  31 ;  Greenl. 
on  Ev.  ^  408.] 

The  witness,  Youngblood,  in  addition  to  standing  in  the 
same  relation  with  the  previous  witness,  had  also  married  a 
daughter  of  the  intestate,  and  released  to  the  administraUMr 
his  wife's  future  distributive  share  of  the  estate,  This  it  was 
competent  for  him  to  do,  and  such  release  would  bar  his  wife 
from  asserting  any  right  to  it,  although  she  survived  him, 
and  the  release  was  without  cojisideration.  There  is  a  dis- 
tinction between  a  release,  and  an  assignment  of  the  wife's 
chose  in  action  by  the  husband.  The  latter  will  not  be  op- 
erative against  the  wife  surviving  her  husb&nd,  unless  found- 
ed on  a  valuable  consideration,  whilst  the  former  is  good 
without-  any  consideration.  The  reason  of  the  distinction 
appears  to  be,  that  as  the  husband  may  bar  the  right  of  the 
wife  by  reducing  into  possession  during  his  life,  his  release 
operating  upon  the  subject  by  extinguishing  the  right,  has 
the  same  effect.     [Glancey  on  Rights,  110,  and  cases  cited.] 

The  introduction  of  the  administrator,  to  prove  to  the  court 
that  there  was  a  sufficiency  of  assets,  to  discharge  the  out<» 
standing  debts,  was  not  proper.  The  case  of  Ex  parte  Simp- 
son, 7  Ala.  R.  842,  is  not  an  authority  for  the  introduction 
of  a  party  to  the  suit,  under  the  circumstances  of  the  present 
case.  The  rule  in  that  case,  is  confined  to  the  preparatien 
of  the  suit  for  trial,  and  to  such  matters  as  are  auxiliary  mere- 
ly to  the  main  question ;  and  although  we  are  entirely  satis- 
fied with  that  case,  it  is  not  to  be  extended  beyond  the  lim- 
its within  which  it  is  confined,  by  the  precise  condition  upon 
which  it  is  placed.  Here,  the  purpose  was,  to  lay  the  foun- 
dation for  the  introduction  of  a  witness,  by  showing  a  state 
of  faets,  whidi  would  prove  that  the  witness  had  no  interest, 
0nd  the  witness,  when  introduced  was  to  swear  directly  in 
his  fiivor.  It  is  obvious,  that  this  case  does  not  come  within 
the  principle  of  Ex  parte  Simpson.  It  is  not  collateral  to.  the 
main  question,  but  enters  directly  in  it. 

The  admission  of  the  administrator  to  testify  to  these  facts^ 
did  not,  however  prejudice  the  opposite  party,  because  the 
witnesses,  without  this  testimony,  were  fully  competent  up» 
on  the  execution  of  the  releases.     It  was  then  an  error,  with* 
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out  injury,  and  therefore  not  available,  within  the  rule  of 
numerous  decisions  of  this  court. 

The  argumerrt  against  the  introduction  of  these  witnesses, 
npon  the  ground  of  public  pcJicy,  cannot  be  sustained.  It  is 
true,  it  is  difficult  for  the  mind  to  divest  itself  of  the  idea, 
that  there  may  not  be  something  collusive  in  such  releases 
as  these,  made  without  consideration.  But  that  is  an  argu- 
ment which  proves  too  much,  as  it  would  sap  the  foundation 
upon  which  the  doctrine  of  restoring  the  competency  of  a 
witness,  by  release,  stands.  He  is  thereby  rendered  legally 
competent,  but  the  jury  are  under  no  obligation  to  believe 
him,  and  with  them  he  may  be  very  safely  left. 

Let  the  judgment  be  affirmed. 


LOCKHART  v.  JOHNSON. 

1.  When  a  garnishee  submits  to  answer,  he  is  considered  as  continuing  be- 
fore the  court,  for  the  purpose  of  receiving  its  judgment;  but  if  the  cause 
IB  continued  generally,  by  the  court,  as  to  him,  he  cannot  at  the  succeed'* 
ing  term,  be  compelled  to  join  in  an  issue  tendered  to  his  answer,  either 
by  the  plaintiff  or  defendant  in  the  pxincipal  suit ;  and  if  an  issue  then  ten- 
dered f<9r  the  first  time,  is  made  op  and  Ibiind  against  him,  the  judgmeat 
thereon  will  be  reversed  upon  eirar,  if  there  is  no  admiflaioii  upon  the  re<* 
cord,  either  express  or  implied,  which  takes  from  him  the  right  of  insist- 
ing opcm  the  irregularity. 

Writ  of  Error  to  the  Circuit  Court  of  Perry. 
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Thk  plaiatiff  in  error  was  summoned  as  a  garnishee,  at  the 
instance  of  the  .defendant  in  error,  upon  an  affidavit  that  he 
was  supposed  to  have  effects  of  Archer  B.  W.  Hopkins,  who 
was  a  judgment  debtor  of  the  plaintiff  below.  Upon  the  re- 
turn of  the  garnishment,  the  garnishee  filed  his  answer  in 
writing,  denying  an  indebtedness  to  Hopkins,  and  insisting 
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that  he  had  no  effects  of  his,  in  possession,  or*  under  his  con^- 
trol ;  that  Hopkins,  by  a  deed  appended  to  his,  the  garni- 
shee's answer,  did  convey  to  him  a  large  amount  of  real  and 
personal  estate,  in  trust  for  the  payment  of  debts,  &c.,  asex-- 
pressed  therein  ;  that  the  garnishee  was  attempting  to  exe* 
cute  in  good  faith  the  duties  devolved  upon  him  in  the  deed, 
except  so  far  as  he  was  restrained  by  judicial  process.  This 
deed  was  executed  previous  to  the  rendition  of  the  plaintiff's 
judgment  agakist  Hopkins. 

At  the  term  at  which  the  answer  was  made,  it  is  shown  by 
the  transcript,  that  the  cause  was  continued  by  the  court ; 
at  the  succeeding  term  an  entry  was  made  as  follows :  "  Gar- 
nishee having  answered  that  he  is  not  indebted,  on  a  motion 
to  discharge  garnishee  on  answer,  it  was  ordered  by  the 
court,  that  the  plaintiff  file  an  affidavit,  denying  the  truth  of 
the  garnishee's  answer,  and  contest  the  same  in  twenty  days, 
or  garnishment  to  stand  dismissed."  Thereupon  an  issue 
was  made  up  and  tried  at  the  term  next  following,  when  a 
verdict  was  returned  for  the  plaintiff,  and  judgment  rendered 
accordingly.  Several  questions  of  law  are  raised  upon  a  bill 
of  exceptions,  but  as  they  are  not  considered  by  the  court, 
they  need  not  be  here  noticed. 

I.  W.  Garrott,  for  the  plaintiff  in  error,  among  other 
points  made,  insisted  that  the  answer  of  the  garnishee  should 
have  been  contested  at  the  term  of  the  court  when  it  was 
filed,  and  leavejo  make  up  an  issue  subsequently,  and  after 
the  gsurnishe&'had  moved  his  discharge,  was  irregular.  See 
Graves  V.  Cooper,  8  Ala.  Rep.  811. 

A.  Graham,  (of  Perry,)  for  the  defendant  in  error. 

COLLIER,  C.  J.— In  Graves  v.  Cooper,  8  Ala.  Rep.  811, 
it  was  held  to  be  irregular  to  permit  the  defendant,  when  his 
debtor  is  summoned  as  a  garnishee,  to  contest  the  answer  of 
the  latter,  unless  this  is  done  at  the  term  of  the  court  when 
the  answer  is  filed,  or  unless  an  order  is  then  made,  giving 
time  for  that  purpose.  After  citing  several  of  our  previous 
fCdjudications,  it  is  added,  "  These  decisions  fully  establish 
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that  whenever  a  garnishee  submits  to  answer,  or  when  the 
stiit  is  not  terminated  by  a  judgment  against  the  defendant 
in  attachment,  the  garnishee  continues  before  the  court,  for 
the  purpose  of  receiving  the  judgment  upon  his  answer.  But 
this,  we  conceive,  is  materially  different  from  considering 
him  as  before  the  court  for  the*  purpose  of  contesting  his  an- 
swer, whether  that  is  done  by  the  plaintiff  or  defcndant^ih 
the  attachment.''  The  sections  of  the  statute  which  provide 
for  the  contestation  of  the  garnishee's  answer  by  the  plaintiff, 
or  defendant^  are  not  materially  variant,  an*  if  the  law  be  as 
stated,  when  controverted  by  the  defendant,  we  think  it  clear 
that  it  should  be  administered  with  quite  as  much  strictness 
as  applied  to  the  plaintiff.  The  same  reasoning  applies  with 
equal  force  to  each }  and  it  would  be  quite  as  oppressive  to 
the  garnishee,  to  compel  him  to  remain  in  court,  from  term 
to  term,  and  the  danger  of  surprise  equally  great,  where  his 
answer  is  contested  by  the  one  party  or  the  other. 

In  this  case^  as  well  as  in  that  cited,  the  garnishee  moved 
his  discharge  at  the  next  term  after  he  had  answered^  and  did 
no  act  indicating  a  willingness  to  join  in  the  issue,  and  pre,- 
sent  the  matters  in  controversy  to  the  jury.  There  is,  then, 
no  admission  upon  the  record,  either  express  or  implied, 
which  takes  from  him  the  right  of  insisting  upon  the  irregu- 
larity on  error. 

Several  other  points  are  raised  by  the  bill  of  exceptions  up- 
on the  deed  to  which  the  garnishee's  answer  refers ;  but  as 
the  question  considered  is  decisive  of  the  case  at  bar,  and 
there  are  other  causes  before  us,  which  present*  the  points  re- 
ferred to,  we  will  not  now  enter  upon  their  examination. 

We  have  but  to  add,  that  the  judgment  of  the  Circuit  Court 
is  reversed^ 


27 


226  ALABAMA. 


Mitchell  V.  Burt 


MITCHELL  V.  BURT. 

4«  When  onec  joint  maker  of  a  promissory  note  is  the  administrator  a£  his 
eo-makeryhe  is  entitled,  when  sued,  to  set  off  against  the  payee  any  debt 
which  the  latter  owes  to  the  deceased  co-maker. 

Error  to  the  Circuit  Court  of  Autauga. 

Action  of  assumpsit,  by  Burt,  suing  for  the  use  of  Ray- 
mond Robinson,  against  Mitchell,  as  the  co-maker  of  a  note 
with  one  John  E.  Mitchell.     At  the  trial,  the  plea  of  set  off 
being  pleaded,  with  other  pleas,  the  defendant  proved,  that 
an  attachment,  at  the  suit  of  T.  &  R.  Morton,  was  issued 
against  the  estate  of  Burt,  and  John  E.  Mitchell,  the  eo-niaker 
of  the  note  summoned  as  a  garnishee.     At  the  October  term, 
1842,  the  garnishee  answered  that  he  was  indebted  to  Burt 
by  two  promissory  notes,  each  for  $2,000,  one  due  1st  Janu- 
ary, 1843,  and  the  other  due  1st  January,  1844,  both  signed 
'by  himself  and  the  defendant  in  this  suit.     The  answer  was 
received,  and  the  cause  continued  to  the  spring  term,  1843, 
with  an  order  to  the  garnishee  to  retain  out  of  the  note  first 
due,  a  sum  sufficient  to  answer  the  plaintiffs  in  e^ttachment. 
At  the  spring  4erm,  1843,  a  judgment  was  entered  against  the 
garnishee  on  his  answer.     This  judgment  was  afterwards, 
on  the  15th  April,  1844,  paid  by  the  defendant  in  this  suit, 
as  the  aSministrator  of  John  E.  Mitchell,  who  died  after  the 
rendition  of  judgment  against  him  as  garnishee.     John  £. 
Mitchell,  in  his  life  time,  paid  to  Burt  the  noft  which  fell 
due  on  the  1st  January,  1843.     The  present  action  was  com- 
menced in  November,  1845,  and  it  was  also  admitted  by  the 
plaintiff,  that  any  legal  set  off  against  Burt  should  be  valid 
against  the  party  for  whose  use  the  suit  was  brought. 

Under  this  state  of  proof  the  court  ruled,  and  so  instructed, 
the  jury,  that  the  money  paid  upon  the  judgment,  was  not  a. 
legal  set  off,  under  the  circumstances  disclosed. 
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The  defendant  excapted,  and  now  afiaigna  this  charge  as 
ejnor. 

J.  W.  P&Ton,  for  the  plaimiff  in  enriur,  cited  Johns  v. 
Field,  6  Ala.  R.  484 ;  Chandler  ¥.  Chandler,  lb.  567 ;  Winsr 
ton  V.  Metcalf,  6  lb.  756. 

J.  P.  SAFroLp,  contra,  insisted,  the  payaeient  made  by  J,  R 
Mitchell,  t)f  the  first  note  to  Burt,  was  in  his  own  w:rong,  but 
gives  no  right  to  the  present  defendant  to  set  off  the  judg- 
ment paid  by  him  as  administrator,  against  this  note.  As  the 
administrator  of  J.  E.  Mitchell,  he  may  be  entitled  to  his  ac* 
tion  against  Burt,  but  cannot  retain  in  that  character  against 
this  suit. 

GOLDTHWAITE,  J.— We  do  not  perceive  how  the  or- 
der made,  upon  the  answer  of  the  garnishee,  for  him  to  re- 
tain the  sum  gamisheed,  out  of  the  first  note,  instead  of  the 

*  other,  can  affect  this  suit,  as  there  is  no  question  with  us, 
that  when  the  deceased,  Mitchell,  paid  the  note  first  falling 
due,  and  his  administrator  paid  the  judgment  recovered  upon 
the  garnishment,  Burt  at  once  became  a  debtor  to  the  estate, 
for  80  much  money  paid  to  his  use.  This  being  the  legal 
eWect  of  the  payment,  it  is  only  necessary  to  inquire,  wheth- 
er the  other  maker,  when  afterwards  sued  on  the  other  joint 
note,  may  insist  upon  the  payment  as  a  set  off.     The  cMe, 

•  as  thus  presented,  is  very  similar  to  that  of  Winston  r.  Met- 
calf, 6  Ala.  R.  756,  where  we  held,  that  a  surety  was  enti- 
tled, when  sued  alone,  to  set  off  a  debt  due  to  his  principal, 
upon  showing  his  assent,  and  producing  the  note  offered  to 
be  set  off.  We  then  said,  with  reference  to  the  statute  au- 
thorizing the  assignment  of  promissory  notes,  /^  when  the 
plaintiff  acquired  his  interest  in  the  note  sued  on," — the  suit 
was  by  an  assignee — <<  it  was  affected  with  the  legal  right  of 
the  principal  debtor,  to  set  off  the  note  then  held  by  him 
against  the  payee,  and  it  seems  to  us,  this  right  can  ke  itl  no 
wise  impaired  by  any  act  of  the  plaintiff.  Troe  he  is  entii- 
ded  to  sue  either  party  severally,  ^hM  when  he  does  sa^  it 
does  not  follow  that  he  avoids  any  delenea  which  ccmld  he 
interposed  if  the  suit  wa$.ag«inst  the  ftftnoipatdebler.^^  Uhis 
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reasoning  applies  equally,  when  the  suit  is  against  one  of  two 
joint  maikers,  and  the  set  off  is  with  the  concurrence  of  the 
one  not  sued.  Here  the  concurrence  will  be  presumed,  be- 
cause the  defendant  is  the  administrator  of  the  deceased  co- 
maker, and  the  set  off  not  being  an  assignable  debt,  there  is 
no  necessity  for  its  production. 

The  result  of  this  consideration  is,  thftt  the  set  off  should 
have  been  allowed,  and  therefore  the  error  of  the  charge  is 
apparent. 

Judgment  reversed  and  remanded, 


PIPPIN  V.  HUNTINGTON, 


1,  P  purchased  dome  slaves  of  H,  for  $1400,  upon  which  A -and  B  had  morU. 
gagefii,  the  latter  being  the  eldest,  paid  down  $1000,  and  executed  his  note 
for  $400,  H  agreeing  to  satis^  both  mortgages.  At  the  time  of  the  sale, 
the  slaves  were  in  the  possession  of  A,  to  whom  H  delivered  the  note  of 
$400,  and  obtained  possession  of  the  shves,  which  he  delivered  over  to  P. 
H  did  not  satisfy  the  mortgage  of  B,  and  P  was  compelled  to  pay  upon  it 
a  larger  sum  than  the  amount  of  the  note.  Suit  being  brought  on  the  note 
in  the  name  of  H,  for  the  use  of  A  againat  P-^Held  that  if  P  was  privy  ^ 
and  assented  to  the  agzeraaent  between  H  and  A,  by  which  the  former  ob-  • 
tained  possession  of  the  slaves  from  A*  he  could  not  defend  himself  againot 
the  payment  of  the  note,  by  proving  that  he  had  been  compelled  to  pay  a 
larger  sum  for  H,  but  in  the  absence  of  such  proof,  A  must  be  understood 
as  having  delivered  up  the  slaves,  on  the  responsibility  of  H,  and  had 
Iherefbre  no  greater  rights  than  H  would  have,  if  suing  for  his  own 
benefit 

Eirror  to  the  Circuit  Court  of  Greene. 

IhsBT,  by  the  defendant  in  error  against  the  plaintiff  in  er- 
ror, on  a  sealed  note,  for  the  use  of  one  Adams. 

Pleas,  the  ^*  general  issue,  failure  of  consideration,  payment, 
pnd  set  off,  in  cdiort,  by  consent." 

Upon  the  trial  of  the  cause,  the  defendant  proved,  that  he 
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fmrchased  from  Hnntington,  two  slaves  at  $1400,  one  thou- 
aand  dollars  of  which  was  paid  in  cash,  and  the  note  sued  on 
given  for  the  residue.  That  at  the  time  of  the  purcha^ 
there  were  two  mortgages  on  the  slaves,  one  in  favor  of  Adams, 
for  whose  use  the  suit  is  brought,  and  the  other  in  favor  of 
one  Boothe,  both  of  which  were  in  force,  and  unsatisfied, 
Boothe's  being  the  eldest,  and  Huntington  agreed  to  satisfy 
both  mortgages.  At  the  time  of  the  sale,  the  negroes  were 
in  the  possession  of  Adams,  and  the  note  sued  upon,  not^ 
withstanding  the  understanding  that  it  should  go  to  Boothe, 
was  given  to  Adams  by  Huntington,  in  satisfaction  of  his 
mortgage,  who  then  gave  up  the  negroes  to  Huntington,  by 
whom  they  were  delivered  to  the  defendant.  Huntington 
did  not  discharge  Boothe's  mortgage,  and  the  defendant  was 
compelled  to  pay  Boothe  upwards  of  $600,  to  relieve  the  . 
slaves  from  the  lien  of  the  mortgage. 

Upon  this  testimony,  the  defendant  moved  the  court  to 
charge,  that  if  the  contract  between  the  plaintiff  and  defend** 
ant,  was,  that  the  note  should  be  applied  to  the  payment  of 
Boothe's  mortgsLge,  so  as  to  perfect  the  title,  and  it  was 
not  so  applied,  and  Boothe's  mortgage  was  not  otherwise 
satisfied  by  the  plaintiff,  and  that  defendant  had  been 
compelled  to  pay  a  larger  sum,  than  the  amount  of  the 
note,  to  extinguisfi  his  mortgage,  the  plaintiff  could  not  re^ 
cover. 

Abo,  that  if  the  contract  between  the  plaintiff  and  defend- 
ant was,  that  he  was  not  to  pay  the  note,  unless  the  plaintiff 
paid  off  and  extinguished  Boothe's  mortgage,  and  he  had  not 
done  so,  he  could  not  recover.  Both  of  these  charges  the 
court  refused  to  give,  and  the  defendant  excepted.  These 
matters  are  now  assigned  as  error. 

A.  Graham,  for  plaintiff  in  error,  cited  1  Ala.  R.  41. 

Webb,  contra.  The  court  correctly  refused  the  first  charge 
asked  for,  because,  if  Pippin  purchased  with  a  knowledge  "of 
Adams'  possession,  jand  rights,  as  appears  from  the  bill  of  esD- 
ceptions,  Adams  cannot  be  prejudiced,  by  a  contract  between 
the  defendant  and  Huntington.  The  defence  cannot  be-  set 
tip,  because  it  is  in  the  nature  of  a  cross  action^Of  the  fraiHf. 
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The  defendant  purchased  with  a  knowledge  of  all  the  facts 
and  circumstances.  [2  Kent's  Qpm.  478;  1  S.  &  P.  80;  1 
Ala.  R.  645.] 

Defendant  cannot  create  a  defence,  by  voluntarily  eztin* 
guishing  even  a  paramount  title.  (1  S.  &  P.  223 ;  4  Ala.  R. 
700.]  Nor  can  be  defend,  by  proving  a  want  of  title  in  the 
vendor.     [3  P.  126 ;  19  Johns,  77 ;  1  Mass.  65  ] 

The  facts  of  the  case  are,  that  the  bond  was  made,  and 

delivered  to  Adams,  before  he  delivered  the  slaves,  and  Hunr 

tington  must  be  considered  as  the  agent  of  the  defendant,  for 

%  this  purpose.     The  delivery  of  the  slaves  was  a  valuable 

consideration. 

The  plea  to  invalidate  the  consideration  of  the  bond,  most 
be  a  special  plea,  under  the  statute.  [Clay's  Dig.  340,  4  1^3.] 
The  rights  of  Adams  will  be  protected,  if  he  received  the 
note  without  notice  of  the  defence. 

Upon  the  whole  case,  it  is  clear,  that  the  defendant  cannot 
succeed,  and  he  is  not  prejudiced.  [IS.&P.  81;  8  Porter, 
'  546  ;  9  Id.  403 ;  3  Ala.  R.  599.] 

ORMOND,  J. — If  the  nominal  plaintiff  was  prosecuting 
this  suit  for  his  own  benefit,  it  is  manifest  he  could  not  re- 
cover. If  for  no  other  reason,  because  the  defendant  has 
been  compelled  to  pay  a  sum  greater  than  the  amount  of  the 
note  sued  upon,  to  relieve  the  slaves  from  the  lien  which  it 
was  his  duty  to  discharge.  Is  the  case  altered,  because  the 
fmit  is  brought  for  the  use  of  Adams? 

It  seems,  that  at  the  time  of  the  sale,  the  slaves  were  in 
the  possession  of  Adams,  who  had  a  mortgage  upon  them, 
and*  that  he  delivered  them  up  to  Huntington,  on  receiving 
defendant's  note.  If  the  defendant  was  privy  to,  and  assent* 
ed  to  this  arrangement,  he  would  thereby  have  precluded 
himself  from  setting  up  this  defence  to  the  note.  If  he  was 
not,  he  would  not  be  bound  by  the  act  of  Huntington,  and 
in  delivering  the  negroes  to  him,  Adams  must  be  understood 
08  contracting  with,  and  relying  on  him,  and  in  that  aspect, 
he  would  have  no  greater,  or  other  rights,  than  Huntington 
liimeelf. 

Which  of  these  two  aspects  of  the  case  was  true,  in  poiut 
0f  fact,  it  waft  the  province  of  the  jury  to  determine.     The 
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first  charge  moved  foT;  was  warranted  by  the  proof  set  out 
in  the  record,  arjd  should  htlve  been  given.  If  the  plaintiflF 
desired  a  charge,  founded  wpon  the  consent  of  defendant,  to 
the  delivery  of  the  slaves  upon  the  receipt  of  the  note,  and 
the  evidence  as  is  now  insisted,  warranted  such  an  assump- 
tion, it  should  have  been  moved  for.  In  refusing  the  charge 
which  was  asked,  and  which  the  proof  warranted,  the  court 
assumed  the  decision  of  the  facts  of  ihe  case,  and  refused  it, 
according  to  the  argument  made  iu  this  court,  because  the 
defendant  was  privy,  and  assented  to  the  delivery  of  the 
slaves,  by  Adams  tcf  Huntington,  on  condition  of  receiving  ' 
the  note.  As  already  observed,  if  this  were  the  fact,  it  would 
preclude  the  defendant  from  mating  this  defence,  but  wheth* 
er  such  was  the  fact  or  not,  it  was  for  the  jury  to  determine, 
and  not  the  court. 

It  has  been  also  urged,  that  if  the  court  decided  wrong,  the 
defendant  is  not  injured,  because  it  appears  that  Adams  has  a 
mortgage  upon  the  slaves.  Whether  that  is  so  or  not,  is  a 
matter  which  cannot  be  tried  in  this  action.  Conceding  it 
to  be  so,  and  that  he*has  the  right  to  coerce  from  the  defend- 
ant, a  sum  equal  to,  or  greater  than  the  amount  of  the  note, 
this  right  of  action  against  him,  cannot  extinguish  the  de- 
fence he  has  the  right  to  make  to  this  note. 

As  to  the  {headings,  it  is  sufficient  to  say,  that  the  defence 
was  admissible  under  the  plea  of  failure  of  consideration, 
which  may  be  pleaded  to  a  specialty,  and  which  being  plead- 
ed informally,  by  consent,  must  be  considered  as  having  all 
the  requisites  of  a  special  plea. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


MORGAN  v.  LAMAR,  Ex^r. 

1.  It  18  competent  to  issue  m  ancillary  attachment  under  the  act  of  iSSffi 
*•  when  a  suit  shall  be  comraencea  in  any  Circuit  or  County  Court,*  al- 
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though  the  leading  proceas  shall  not  have  heen  executed  $  and  the  failuie 
to  serve  the  writ  upon  the  defendant,  will  not  ahate  the  attachment,  or  im^ 
pair  its  efficiency,  but  the  plaintiff  may  nroceed  to  judgment  as  in  other 
cases. 

Writ  of  Error  to  the  Circuit  Court  of  Barbour. 

On  the  27th  January,  1844,  the  defendants  in  error  caus^- 
ed  a  writ  of  capias  ad  respondendum  to  be  issued  against  the 
plaintiff;  and  on  the  29th  of  the  same  month  issued  an  an- 
cillary attachment  against  his  estate  upon  affidavit,  that  he 
^  was  about  to  dispose  of  his  property  fraudulently,  with  in- 
tent to  avoid  the  payment  of  the  debt  sued  for.  This  at* 
lachment  was  levied  by  the  service  of  the  garnishment  on 
the  day  on  which  it  issued,^  and  upon  property  on  the  3d 
February  thereafter. 

The  plaintiffs  filed  their  declaration,  and  a  judgment  by 
default  was  rendered,  and  damages  assessed  by  a  jury  at  $1,^ 
403  30,  on  Which  judgment  was  accordingly  entered. 

J.  BuFORD,  for  th6  plaintiff  in  error. 

J.  G.  Shoktek,  for  the  defendants  iti  error. 

COLLIER,  C.  J.-*-The  stt  of  1837,  to  expkid  and  amend 
the  laws  in  relation  to  attachments,  enacts^  that  "  when  a 
suit  shall  be  Commenced  in  aiiy  Circuit  or  County  Court  of 
this  State,  and  the  defendants,  or  any  one  or  more  of  them, 
shall  abscond  or  secrete  him,  her,  or  themselves,  or  shall  re- 
move out  of  this  State,  or  shall  be  about  to  remove  his,  her, 
or  their  property  out  of  this  State,  or  be  about  to  dispose  of  his, 
her  or  their  property  fraudulently,  with  intent  to  avoid  the  pay-- 
ment  of  the  debt,  or  demand  sued  for,"  the  plaintiff  is  au- 
thorized to  sue  out  an  attachment,  upon  making  oath,  and 
executing  a  bond  with  surety,  as  in  other  cases  of  original 
attachnient,  '<  returnable  to  the  court  in  which  suit  had  been 
originally  commenced,  as  aforesaid ;  which  attachment,  When 
returned,  shall  be  filed  with  the  papers  in  the  original  suit, 
constitute  a  part  thereof,  aiicl  the  plaintiff  shall  proceed  to 
judgment,  as  in  other  cases."  [Clay's  Dig.  61,  ^  34.] 
,  To  entitle  the  plaintiff  to  an  ancillary  attachment  under 
this  statute,  where  the  defendant,  or  his  property,  shall  be  in 
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the  condition  contemplated,  it  is  not  necessary  that  the  lead- 
ing process  in  the  cause  shall  have  been  executed.  The  act 
makes  no  such  requisition ;  but  it  provides  in  totidem  verbis^ 
that  "  when  a  suit  sh^U  be  commenced,"  then  the  plaintiff" 
may  sue  oiit  an  attachment.  It  is  not,  then,  the  service  of 
process  which  the  attachment  must  necessarily  succeed ;  but 
it  is  the  commencement  of  the  suit.  This  takes  place  when- 
ever the  process  has  been  placed  in  the  htods  of  aii  executive 
officer  to  be  served.  The  consequence  is,  that  the  attach- 
ment was  regularly  issued,  and  of  course,  properly  levied  ; 
and  the  remaining  question  is,  whether  its  effect  has  been 
lost  by  the  failure  to  serve  the  writ  upon  the  defendant* 
There  is  nothing  in  the  statute,  or  in  the  nature  of  the  pro- 
ceeding by  attachment,  that  leads  to  such  a  conclusion.  Pre- 
vious to  the  passage  of  the  act,  as  well  as  since,  it  was  allow- 
able for  the  plaintiff  to  sue  out  a  judicial  attachment  upon  the 
return  of  a  capias  ad  respondendum.  But  this  does  not  fur- 
nish an  adequate  remedy ;  for  if  the  plaintiff  is  compelled  to 
await  the  return  of  process  "  not  found,"  when  it  is  certain 
that  it  will  not  be  executed,  the  defendant  may  in  the  mean* 
time  have  withdrawn  himself,  and  his  effects,  beyond  the  ju- 
risdiction of  the  State ;  and  the  very  state  of  things  against 
which  it  was  the  purpose  of  the  act  to  provide,  actually  occur. 
iL'mej  the  plaintiff  might  have  dismissed  his  suit,  and  per* 
haps  have  issued  an  original  attachpient ;  but  the  dismissal 
would  have  been  at  his  costs,  and  there  is  nothing  in  our  le- 
gislation in  respect  to  attachments,  which  seems  to  make 
such  a  course  of  procedure  necessary.  Instead  of  restricting 
Che  remedy  by  attachment  within  what  the  letter  of  our  sta- 
tutes prescribe,  we  should  rather  be  inclined  to  extend  it  by 
a  liberal  interpretation,  if  necessary  to  carry  out  the  purpose 
of  the  legislature.  The  attachment,  we  have  seen,  was  reg- 
ularly issued  ;  and  the  failure  to  serve  the  leading  process 
upon  the  defendant,  does  not,  in  our  opinion,  impair  its  effi- 
cacy. Our  conclusion  is.  that  the  judgment  of  the  Circuit 
Court  must  be  affirmed. 
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P  (7t)JZP0RATION  OP  MOBILE, 
BA^r^'' ^ir^WAR-F  V.  THE  SAME. 

M    u„<fer  the  provisions  of  its  charter,  authohziag  the 

J  jie  citf^^   Don  r«il  and  personal  estate,  within  the  city,  may  lawfully 

jevy  o^*        j^^  plying  on  the  waters  of  the  Alabama  river,  although  it 

*^^  *     J  and  enrolled  as  a  coastmg  vessel  under  the  laws  of  the  United 

is  ^^-     jjgj  by  citizens  of  the  State  resident  in  Mobile. 

A  the  city  has  the  same  power  if  the  owner  of  the"  boat  is  a  citizen  of 

^    /ither  BtaXfi,  yet  resident  here  during  the  business  season,  although  the 

htmt  flwy  ^^  assessed,  and  taxes  paid,  in  the  State  of  which  the  owner  \b  a 


y^ni  of  Error  to  the  Circuit  Court  of  Mobile. 

Thks^s  causes,  in  the  court  below,  were  submitted  on  the 
following  statement  of  facts,  to  wit : 

The  Mayor,  Aldermen,  and  Common  Council  of  the  city 
of  Mobile,  pursuant  totheactof  14th  January,  1844  pp.  1844, 
175,  passed  an  ordinance  for  the  collection  of  a  city  tax  ;  the 
assessors  of  taxes  were  duly  elected  and  qualified ;  they  duly 
assessed  the  steamboat  New  World,  the  property  of  William 
Stewart,  the  defendant  in  one  of  the  suits,  as  a  part  of  his 
property  :  And  also  assessed  the  steamboat  Montgomery,  as  a 
part  of  the  property  of  J.  &  J.  Battle,  the  defendants  to  the 
other  suit,  at  values  sufficient  to  realize  the  sum  of  $100,  in 
taxes.  The. tax  is  not  a  specific  tax  on  steamboats,  but  they 
are  included  in  the  statement  of  the  personal  property  of  the 
defendants  respectively.  Rives,  Battle  &  Co.  is  a  firm  do- 
ing business  in  the  city  of  Mobile,  and  the  defendants.  Battle, 
are  members  of  that  firm,  and  they  reside  in  the  city.  Wm. 
Stewart  is  a  citizen  of  Pittsburg,  in  Pennsylvania,  and  has 
his  domicil  there,  but  spent  the  winter  and  spring  of  1844-5, 
since  January,  in  Mobile ;  being  interested  in  several  steam- 
boats that  ply  on  the  Alabama  and  Tombigbee  riyers.  The 
boats  named  are  regularly  licensed  steamboats,  under  the 
laws  oTflie  UnilecTS'tates,  aiST  are  of  one  hundred  tons  and 
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upwarcLs  burthen ;  they  are  registered  atjhe  custom  house  in 
Mobile,  in  pursuance  of  the  acts  of  CoagrebSj  imii  ijiut'^  th^ 
1st  of  December^  j[  844.  ajod  until  afte  the  assessment  have 
regularly  plied  on  the  waters  of  the  Alabama  river,  Between 
Mobile  and  Montgomery,^  toucUiug^  fit  Jjae  iiitej^jiediate  ports 
and  landings,  conveying  passengers  and  freight  for  compen- 
sation ;  making  regular  trips  between  those  cities  in  the  usu- 
al way.  The  steau^boats  were  in  the  city  of  Mobile  when 
the  assessment  Vas  made,  and  when  it  became  Aecessary  for 
the  work  of  assessment  to  be  completed.  Stewart  pays  taxes  - 
on  his  interest  in  the  steamboat  New  World,  in  Pennsylvania, 
and  his  boats  return  to  Pittsburg  after  the  regular  boating 
season  in  Alabama  terminates,  and  ply  on  the  Ohio  and  Mis- 
sissippi rivers  in  the  sununer. 

The  acts  of  incorporation  of  the  city  of  Mobile,  and  the 
ordinance  under  which  the  tax  is  claimed,  are  made  a  part  of 
the  case  agreed.  The  question  submitted  to  the  court  is, 
.whether  the  property  in  the  named  boats  is  the  subject  of 
a  tax  by  the  city  of  Mobile,  under  the  circumstances  stated. 
If  it  is,  they  agree  that  judgment  may  be  rendered  for  the 
plaintiff  for  one  hundred  dollars  in  each  suit;  if  otherwise,  the 
judgment  to  be  for  the  defendant. 

The  Circuit  Court  gave  judgment  for  the  plaintiff,  and  this 
is  now  assigned  as  error. 

E.  S.  Dabcan,  for  the  plaintiffs  in  error,  insisted,  that  by 
the  ordinance  of  the  convention  which  formed  the  constitu- 
tion of  the  State,  it  is  agreed  that  the  navigable  waters  with- 
in the  State  shall  remain  public  highways,  free  to  the  citi-* 
2ens  of  the  State,  and  of  the  United  States,  without  any  tax, 
duty,  impost,  or  toll  therefor,  imposed  by  the  State.  [Di- 
gest, xliii.J 

J.  A.  Campbeix,  contra,  cited  the  act  of  1844,  (Acts  of  As- 
sembly, 1844,  p.  182,  ^  J.9,)  to  show  the  authority  of  the 
corpomtion  to  levy  the  tax. 

Ry  a  subsequent  agreement  between  the  counsel  of  the 
parties,  they  request  the  court  to  determine — 1.  The  right 
to  tax  stemnboats,  as  the  property  of  resident  citizens ;  and 
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2.  Whether  the  city  is  authorized  to  tax  steamboats,  being 
the  property  of  citizens  of  other  States,  elsewhere  paying 
taxes  in  the  State  of  their  residence,  but  the  bT^ats  employed 
here  during  the  boating  season. 

GOLDTHWAITE,  J.— In  the  matters  submitted  for  de- 
cision, by  the  case  agreed,  no  question  whatever  is  made  as 
to  the  regularity  or  validity  of  the  proceedings,  by  means  of 
which  the  city  corporation  claims  to  levy  the*  tax  in  dispute. 
The  charter  of  incorporation  invests  the  city  authorities 
with  power  to  lay  taxes  on  both  real  and  personal  estate 
within  the  dty^  making  no  distinction  as  to  any  persons,  and 
not  exceeding  forty  cents  on  every  hundred  dollars  in  value 
of  property.  [Acts  of  1844,  175,  ^  19.]  The  taxes  for  the 
current  year  of  1844-5,  were  fixed  by  a  resolution  of  the  city 
authorities,  at  forty  cents  on  every  hundred  dollars  in  value 
of  the  assessment.  The  general  question  as  to  the  delega-^ 
tion  of  the  taxing  power  to  civil  corporations,  is  not  disputed, 
and  indeed  has  several  times  been  decided  by  us  in  other  ca- 
ses. [Intendant  of  Marion  v.  Chandler,  6  Ala.  Rep.  899 ; 
Estabrooks  v  State,  lb.  653.] 

We  understand 'the  defendants  in  the  suits,  to  claim  ex^ 
emption  from  taxation,  on  the  ground  that  the  State,  in  con- 
•vention,  has  declared  that  its  rivers  shall  forever  remain  public 
highways,  without  the  imposition  of  any  duty,  tax,  or  impost 
by  the  State.  Also,  that  the  property  sought  to  be  taxed, 
are  vessels  employed  in  the  coasting  trade,  regularly  enrolled 
and  licensed  as  such,  and  therefore  not  subject  to  taxation  by 
any  State  authority. 

The  powei^  of  taxation  is  a  necessary  accompaniment  of 
the  power  of  legislation,  and  is  limited  only  by  the  extent  of 
that  power.  It  necessarily,  therefore,  operates  upon  all  per-^ 
sons  and  property  belonging  to  the  body  politic.  Its  relin- 
quishment ought  not  to  be  presiuned,  but  rather  should  be 
demonstrated  by  those  who  claim  exemption.  [Providence 
Bank  v.  Billings,  4  Peters,  514.]  Now  although  it  may  be 
conceded,  that  the  State  has  relinquished  the  right  ta  levy  a 
specific  tax  on  vessels  navigating  her  rivers,  and  is  debarred 
by  the  constitution  of  the  United  States  from  interfering  with 
the  regulation  of  commerce,  whether  foreign  or  between  the 
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several  States,  yet  it  by  no  means  follows,  that  she  has  re- 
linquished, or  is  in  any  way  prevented  from  exercising,  the 
power  of  taxing  the  property  employed  within  her  limits,  in 
these  avocations.  It  sometimes  may  be  quite  difficult  to  de-> 
termine,  whether  a  tax  is.  liable  to  constitutional  objection, 
as  improperly  interfering  with  subjects  which  are  exclusive^ 
ly  within  the  scope  of  the  legislation  of  the  Congress  of  the 
United  States,  but  the  exercise  of  the  power,  to  the  extent^ 
and  in  the  manner,  it  is  here  assumed,  seems  to  be  conceded 
even  in  those  cases  where  the  Supreme  Court  of  the  United 
States  has  held  other  taxes  to  be  inhibited,  on  constitutional 
grounds.  Thus,  in  McCullough  v.  The  State  of  Maryland,  4 
Wheat.  316,  it  is  admitted  that  the  power  of  taxing  the  peo- 
ple, and  their  property,  is  essential  to  the  very  existence  of 
government  and  may  be  legitimately  exercised  (by  the  States) 
on  the  objects  to  which  it  is  applicable  to  the  utmost  extent 
to  which  the  government  may  choose  to  carry  it.  And  again, 
although  in  that  case,  it  was  held,  the  State  possessed  no 
power  to  tax  the  Branch  of  the  Bank  of  the  United  States, 
located  within  her  limits,  yet  her  power  to  tax  real  property. 
owned  there  by  the  Bank,  as  well  as  any  interest  which  her 
citizens  might  hold  in  the  Bank,  is  expressly  admitted,  when 
the  tax  is  common  with  other  property  of  the  same  descrip* 
tion,  throughout  the  State.  To  the  same  effect  is  the  lin- 
guage  of  that  court  in  Brown  v.  The  State  of  Maryland,  13 
Wheat.  419,  and  Weston  v.  City  Council  of  Charleston,  2 
Peters,  449. 

Independent  of  these  decisions,  which  directly  admit  the 
validity  of  a  general  tax,  by  the  qnthority  of  the  State,  upon 
real  or  personal  estate,  although  it  may  be  owned  by  a  cor- 
poration erected  by  the  United  States,  it  is  believed  to  be  the 
common  practice,  over  the  entire  Union,  to  tax  the  personal 
estate  of  citizens,  although  that  may  be  employed  in  foreign 
or  domestic  commerce.  Without  the  existence  of  such  pow- 
er in  the  several  States,  it  is  entirely  evident  that  the  bur- 
thens of  government  would  be  most  unequaUy  distributed, 
and  those  would  oftentimes  contribute  the  least  who  receive 
the  greatest  benefits.  If  property  invested  in  the  commer- 
cial marine  may  be  withdrawn  from  taxation,  the  same  ex- 
emption would  doubtless  extend  to  investments  for  trade,  be- 
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tween  the  several  States,  and  thus  the  taxes  would  fall,  if  not 
exclusirely,  yet  most  unequally,  upon  the  other  interests  of 
society.  Upon  the  whole,  we  think  it  clear,  that  this  tax,, 
not  being  a  specific  one,  applicable  alone  to  steamboats,  but 
a  general  one,  extending  to  all  personal  estate,  is  free  from 
constitutional  objection. 

2.  Another  question,  bearing  alone  upon  the  suit  as  to  <me 
of  the  defendants,  is  yet  necessary  to  be  examined.  The 
power  of  taxation  has  already  been  shown  to  extend  to  all 
persons  and  property  within  the  sovereignty  of  the  State. 
To  this  extent  the  doctrine  is  Etdmitted  by  all  our  jurists,  but 
the  principle  of  sovereignty  is  carried  much  further  by  wri- 
ters upon  public  law,  who  contend,  that  a  State  possesses  the 
power  to  bind  its  own  subjects,  though  in  foreign  countries. 
[Story's  Oonfl.  Laws,  20.]  And  with  reference  to  taxation, 
it  has  been  held,  that  a  general  tax  upon  turnpike  stocks, 
made  a  citizen  of  Massachusetts  liable  to  pay  for  shares  own* 
ed  by  him  in  a  corporation  in  another  State,  although  the 
stock  was  there  taxed.  Whatever  doubts  existed  as  to  con* 
struing  a  general  statute  to  this  extent,  was  afterwards  cut 
off  by  an  express  provision  by  law,  to  levy  the  tax,  whether 
the  corporations  were  within  or  without  the  State.  fBarring* 
ton  V.  Berkshire,  16  Pick.  672.] 

M^hatever  may  be  the  correctness  of  such  a  decision,  un- 
der such  facts,  we  entertain  no  doubt  whatever,  that  the  per- 
sonal estate  of  a  citizen  of  another  State, ^^en  employ- 
ed in  this  State,  is  as  much  the  subject  of  taxation  as  pro* 
perty  of  the  same  kind,  belonging  to  our  own  citizens  ,*  and 
the  fact,  that  it  is  also  elsewhere  held  subject  to  taxation, 
is  not  a  circumstance  which  interferes  with  the  exercise  of 
the  power  in  the  state  where  it«is\ 

There  seems  to  be  no  error  in  the  judgment  of  the  Circuit 
Pourt.     Affirmed. 
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HAtNES  V.  WHEAT  <fc  PENNELL. 

1.  Themieties  of  an  admiiiiBtrator,  against  whom  a  jndgmeiit  ii  rendered^ 
may  discharge  the  judgment  by  a  paymeat  to  the  clerk,  without  wailiiig 
for  an  executbn  to  isgne  against  their  principal ;  it  is  therefore  wholly  un- 
important that  an  execution  which  had  issued  against  their  principal,  an4 
returned  ntdla  bona  previous  to  such  judgment,  was  irregularly  issued. 

2.  Where  one  who  was  clerk  of  a  County  Court,  and  also  guardian  ad  litem  to 
a  minor,  received  pajrment,  as  clerk,  of  a  judgment  rendered  in  favor  of 
the  minor,  and  gave  his  receipt  as  clerk,  he  cannot  by  an  entry  upon  hii^ 
docket  afterwards,  change  the  character  of  the  payment,  so  as  tp  make  it 
appear  be  received  it  as  guardian  ad  Utem. 

dL  The  receipt  of  a  cleik,  like  that  of  any  other  person,  is  open  to  eKpSaaatiott 
by  extrinsic  proof. 

4.  The  clerk  of  a  court  in  which  a  judgment  has  been  rendered,  has  author- 
ity to  receive  the  amount  in  money,  before  or  after  an  execution  has  is- 
sued. 

5.  Neither  a  clerk,  or  sheriff,  has  authority  to  receive  any  thing  in  payment 
of  a  judgment,  or  execution,  but  money,  and  a  payment  in  any  thing  else, 
would  be  no  discharge  of  the  defendant  in  execution,  thongh  the  riieriir  * ' 
would  be  precluded  by  his  retnrB  from  denying  that  he  had  received  mo^ 
ney  inits  discharge^ 

€L  AkboQgh  the  sheriff,  by  a  return  or  satisfhction,  subjeeta  himself  lo  pay 
the  plaintiff  in  coin,  he  has  the  power  to  receive  in  discharge  of  the  wiit^ 
such  bank  notes  as  are  then  passing  in  the  community  current  as  money, 
although  they  may  not  be  convertible  into  specie  at  pleasure,  at  the  nomi- 
nal amount;  and  such  a  receipt,  if  honafidt^  will  discharge  the  defendant 
in  execution,  and  fix  the  liability  of  the  sheriff  and  his  sureties. 

Error  to  the  Chancery  Court  of  Madison. 

The  bill  was  filed  by  the  defendants  in  error,  and  alledge^ 
that  they  became  the  sureties  of  one  George  W.  L.  Haynes^ 
as  the  administrator  of  Stephen  S  Haynes,  late  of  Madison 
county.  That  on  —  day  of  June  1841,  the  administrator 
inade  a  final  settlement,  and  a  decree  was  rendered  in  favor 
of  the  defendant  in  error,  a  minor,  and  distributee  of  the  de-' 
deceased,  for  $966  37,  at  which  time  one  Richard  B.  Pur- 
^m  was  guardian,  ad  litem.  That  an  execution  iMued  there^ 
on,  against  the  administrator,  Was  returned  no  property  found, 
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and  aa  execution  then  issued  against  Che  complainants,  as 
his  sureties,  when  the  cause  was  taken  up  by  writ  of  error^ 
and  dismissed,  after  which,  on  the  13th  August,  1841,  com-' 
plainant  paid  to  R.  B.  Purdom,  clerk  of  the  County  Court, 
^1,016  88,  which  he  understood  to  be  in  full  of  the  decree, 
interest  and  costs,  but  which  he  now  imderstands  to  be  two 
dollars  short  of  the  full  amount. 

That  defendant  in  error,  who  is  an  infant  under  ten  yeflrs 
of  age,  and  a  non-resident,  or  some  one  for  him,  has  caused 
an  execution  to  be  again  issued  against  complainant,  on  the 
decree.  The  bill  prays  an  injunction,  &c.,  which  waM 
granted. 

The  defendant,  by  his  guardian  cui  litem  answered  th^ 
bill,  and  denies  that  the  money  was  paid  to  Purdom,  as  clerk 
of  the  County  Court,  but  insists  that  it  was  paid  to  him  as 
guafdian,  and  that  the  execution  which  issued,  and  upon 
which,  the  money  was  paid,  issued  in  favor  of  Purdom  as 
guardian,  and  that  by  the  entry  made  by  Purdom,  on  the 
docket,  it  appears,  that  he  received  the  money  as  guardian, 
aud  not  as  clerk  of  the  court,  and  insists,  that  such  a  pay- 
ment does  not  discharge  the  liability  of  the  sureties  of  the 
administrator.  Appended  to  the  answer  are  the  executions 
which  issued  previous  to  the  writ  of  error,  which  recite  the 
decree  as  being  made  in  favor  of  Purdom,  as  guardian  ad 
litem. 

Depositions  were  taken  by  the  complainants,  proving  the 
following  instrument  of  writing  by  'Purdom. 


Jas.  H.  Haynes, 
by  his  guardian, 

•  V. 

^  James  Wheat. 


Judgment,  Orphans  Court,  ....  $963  37 

Int.  7  ms.  7  days, 46  44 

^Or.  Court  costs, 2  25 

Costs  of  writ  of  error, 4  82 


$1,016  88 

Rec^d  ot  James  Wheat,  the  above  amoimt  of  one  thousand 

and  sixteen  dollars  and  eighty-eight  cents,  the  full  amouot 

of  said  judgnient,  in  the  Orphans'  Court  of  Madison  county, 

Ala.    Aug.  13,  1841.  RICH'D  P.  PURDOM, 

C.  C.  Court. 
It  was  groved,  that  this  was  in  the  hand  writing  of  Pur* 
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dom,  who  was  at  the  time  clerk  of  the  County  Court.  They 
proved  also  by  a  witness,  that  he  adrised  Wheat  to  pay  the 
money  to  Purdom  as  clerk,  and  not  as  guardian*  They  also^ 
proTed  by  another  witness,  who  was  present  at  the  time,  that 
the  money  was  paid  to  Purdom  as  clerk,  and  that  Wheat  re- 
fused to  pay  it  to  him  in  any  other  character. 

Purdom  was  also  examined  as  a  witness,  and  states,  that 
the  receipt  bears  the  true  date — that  the  money  was  paid  in 
Alabama  bank  ngtes — that  the  ^<  affix"  to  the  receipt,  was  not 
the  official  style  generally  used  by  him,  which  was  "C.C.C." 
and  sometimes  ^'CPk  C.  C."  though  it  was  used  as  in  said 
.  instrument  on  some  occasions.  After  the  money  came  to  his 
hands,  he  treated  it  on  the  execution  docket  as  though  it  had 
been  received  by  him  as  guardian  cul  litem,  believing  he  had 
the  authority  to  do  so— -Wheat  was  not  privy  to  the  entry 
made  on  the  docket;  has  paid  $60  of  the  money  to  a  guar* 
dian  of  defendant  in  error. 

The  Chancellor  made  his  decree,  perpetuating  the  injuuc* 
tion^  which  is  now  assigned  as  error* 

James  RobinsOn,  for  plaintiff  in  etrorj  contended,  that  the 
case  was  not  made  out  by  the  proof.  The  judgment  was  in 
favor  of  the  minor  against  the  administrator,  whilst  the  receipt 
speaks  of  a  judgment  against  Wheat,  and  this  discrepancy  is 
not  explained  by  the  proof.  Nor  is  it  satisfactorily  showO) 
that  the  payment  was  made  to  Purdom  as  clerk ;  his  entry 
on  the  docket  is  satisfactory  to  show,  that  he  understood  he 
was  receiving  it  as  guardian. 

In  siich  a  proceeding  as  this,  there  caii  be  no  judgment 
against  the  sureties,  until  an  execution  against  the  principal 
has  been  returned  no  property  found.  [Clay's  Dig.  147,  ^ 
24, 25.)  The  execution  which  issued  againk  the  adminis- 
trator, recited  a  judgment  in  favor  of  Purdom  as  guardian, 
and  as  such  a  judgment  is  invalid,  the  return  of  the  execution 
did  not  authorize  the  statute  judgment  against  the  suretiea 
[5P(vter,  223;  6  Ala.  Rep.  678. J  The  statute,  judgment 
was  absolutely  void.     [1  Cow.  Rep.  711.]  . 

The  clerk  had  no  power  to  receive  Alabama  bank  notes  in 
discharge,  or  payment  of  the  judgment.  If  the  clerk  may 
80 
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though  the  leading  process  Bball  not  have  been  executed ;  and  the  failuie 
to  serve  the  writ  upon  the  defendant,  will  not  abate  the  attachment)  or  im- 
pair its  efiBicienojTy  but  the  plaintiff  may  oroceed  to  judgment  as  in  oth^r 
.   cases. 

Writ  of  Error  to  the  Circuit  Court  of  Barbour. 

On  the  27th  January,  1844,  the  defendants  in  error  ca^sr- 
ed  a  writ  of  capias  ad  respdndendum  to  be  issued  against  the 
plaintiff;  and  on  the  29th  of  the  same  month  issued  an  an- 
cillary attachment  against  his  estate  upon  affidavit,  that  he 
'  was  about  to  dispose  of  his  property  fraudulently,  with  in- 
tent to  avoid  the  payment  of  the  debt  sued  for.  This  at-^ 
lachment  was  levied  by  the  service  of  the  garnishment  on 
the  day  on  which  it  issued,^  and  upon  property  on  the  3d 
February  thereafter. 

The  plaintiffs  filed  their  declaration,  and  a  judgment  by 
default  was  rendered,  and  damages  assessed  by  a  jury  at  $1,-^ 
403  30,  on  which  judgment  was  accordingly  entered, 

J.  BuroRD,  for  the  plaintiff  in  error. 

J.  G.  Shohter,  for  the  defendants  ill  error. 

COLLIER,  C.  J.-^The  att  of  1837,  to  expkin  and  amend 
the  laws  in  relation  to  attachments,  enacts^  that  ^^  when  a 
suit  shall  be  Comnlenced  in  aiiy  Circuit  or  County  Court  of 
this  State,  and  the  defendants,  or  any  one  or  more  of  them, 
shall  abscond  or  secrete  him,  her,  or  themselves,  or  shall  re- 
move out  of  this  State,  or  shall  be  about  to  remove  his,  her, 
or  their  property  out  of  this  State,  or  be  about  to  dispose  of  his, 
her  or  their  property  fraudulently,  with  intent  to  avoid  the  pay- 
ment of  the  debt,  or  demand  sued  for,"  the  plaintiff  is  au- 
thorized to-  sue  out  an  attachment,  upon  making  oath,  and 
executing  a  bond  with  surety,  as  in  other  cases  of  original 
attachment,  "  returnable  to  the  court  in  which  suit  had  been 
originally  commenced,  as  aforesaid ;  which  attachment,  when 
returned,  shall  be  filed  with  the  papers  in  the  original  suit, 
constitute  a  part  thereof,  anc(  the  plaintiff  shall  proceed  to 
judgment,  as  in  other  cases."     [Clay's  Dig.  61,  ^  34.] 

,  To  e4title  the  plaintiff  to  an  ancillary  attachment  under 
this  statute,  where  the  defendant,  or  his  property,  shall  be  in 
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the  condition  contemplated,  it  is  not  necessary  that  the  lead- 
ing process  in  the  cause  shall  have  been  executed.  The  act 
makes  no  such  requisition ;  but  it  provides  in  totidem  verbis, 
that  "  when  a  suit  sh*Sill  be  commenced,"  then  the  plaintifl' 
may  sue  out  an  attachment.  It  is  not,  then,  the  service  of 
process  which  the  attachment  must  necessarily  succeed ;  but 
it  is  the  commencement  of  the  suit.  This  takes  place  when- 
ever the  process  has  been  placed  in  the  hands  of  an  executive 
officer  to  be  served.  The  consequence  is,  that  the  attach- 
ment was  regularly  issued,  and  of  course,  properly  levied  ; 
and  the  remaining  question  is,  whether  its  effect  has  been 
lost  by  the  failure  to  serve  the  writ  upon  the  defendamt* 
There  is  nothing  in  the  statute,  or  in  the  nature  of  the  pro- 
ceeding by  attachment,  that  leads  to  such  a  conclusion.  Pre- 
vious to  the  passage  of  the  act,  as  well  as  since,  it  was  allow- 
able for  the  plaintiff  to  sue  out  a  judicial  attachment  upon  the 
return  of  a  capias  ad  respondendum.  But  this  does  not  fur- 
nish an  adequate  remedy ;  for  if  the  plaintiff  is  compelled  to 
await  the  return  of  process  "  not  found,"  when  it  is  certain 
that  it  will  not  be  executed,  the  defendant  may  in  the  mean^* 
time  have  withdrawn  himself,  and  his  effects,  beyond  the  ju- 
risdiction of  the  State ;  and  the  very  state  of  things  against 
which  it  was  the  purpose  of  the  act  to  provide,  actually  occur. 
True,  the  plaintiff  might  have  dismissed  his  suit,  and  per« 
haps  have  issued  an  original  attachpient ;  but  the  dismissal 
would  have  been  at  his  costs,  and  there  is  nothing  in  our  le- 
gislation in  respect  to  attachments,  which  seems  to  make 
such  a  course  of  procedure  necessary.  Instead  of  restricting 
the  remedy  by  attachment  within  what  the  letter  of  our  sta- 
tutes prescribe,  we  should  rather  be  inclined  to  extend  it  by 
a  liberal  inter|Hretatioli,  if  necessary  to  carry  out  the  purpose 
of  the  legislature.  The  attachment,  we  have  seen,  was  reg- 
ularly issued ;  and  the  failure  to  serve  the  leading  process 
upon  the  defendant,  does  not,  in  our  opinion,  impair  its  effi- 
cacy. Our  conclusion  is.  that  the  judgment  of  the  Circuit 
Court  must  be  afSrmed. 
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he  did  sometimes  sign  his  name  as  clerk  of  the  court,  in  the 
mode  adopted  in  this  instance.  Of  the  proper  mode,  of  doing 
this,  he  was  the  best  judge.  It  is  impossible  that  the  inter** 
ests  of  those  doing  business  with  him,  as  clerk,  should  be  af- 
fected by  the  omission  of  a  C  at  the  end  of  his  name.  Equal- 
ly plain  is  it,  that  he  could  not  by  any  act  of  his  subsequent*- 
ly,  or  by  any  indorsement  or  entry  on  his  docket,  change  the 
character  of  the  act,  so  as^o  deprive  the  defendant  of  the  ben- 
efit of  the  payment.  So  far  as  it  is  evidence  of  his  intention, 
whatever  weight  it  might  be  entitled  to  if  standing  alone  and 
uncontradicted,  it  can  have  none  when  opposed  by  the  testi- 
mony afforded  by  his  own  receipt,  and  the  testimony  of  Ell- 
dridge,  not  to  speak  of  the  strong  inference  arising  from  his 
want  of  authority  to  receive  it  as  guardian. 

The  clerk  of  a  court  in  which  a  judgment  is  rendered,  has 
authority  to  receive  the  amount  for  which  the  judgment  was 
rendered,  erither  before  or  after  an  execution  has  issued  upon 
it.  [Murray  v.  Charles,  5  Ala.  R.  678.]  Doubtless  this  is 
not  £in  authority  to  a  clerk,  any  more*than  it  is  to  a  sheriff, 
to  receive  any  thing  in  discharge  of  the  judgment  but  mo- 
ney. He  cannot  take  in  its  discharge  choses  in  action,  or  pay 
a  debt  of  his  owp,  but  can  only  receive  that  which  he  can 
pay  over  to  the  plaintiff.  He,  however,  would  be  precluded 
by  his  return  from  denying  that  he  had  received  payment  in 
money. 

What  is  entitled  to  be  considered  money  ?  Are  bank  notes, 
which  at  the  date  of  this  transaction  constituted  the  entire 
circulating  medium  of  the  country,  as  they  do  in  a  great  mea- 
sure at  the  present  time,  to  be  excluded  from  that  appellation  ? 
This  is  a  question  of  no  small  magnitude,  not  only  to  the  ex-» 
ecutive  officers  of  the  law,  but  to  the  great  body  of  the  peo" 
pie  who  may  be. suitors  in  our  courts. 

In  the  present  highly  commercial  condition  of  society,  and 
imder  the  influence  of  the  credit  and  banking  systems,  which 
by  excluding  the  precious  metals  from  general  use,  has  made 
the  paper  which  occupies  its  place,  the  actual  medium  of  ex- 
change, and  the  representative  of  the  labor,  and  property  of 
the  country,  it  would  be  strange,  if  the  executive  officers  of 
the  law  had  not  power  to  receive  it  in  payment  of  a  judgment. 
The  commercial  character  of  the  age  has  silently,  produced  a 
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change  in  our  language.  No  one  is  misunderstood,  or  sus- 
pected of  telling  a  falsehood,  when  he  speaks  of  having  mo- 
ney in  his  possession,  though  it  consists  entirely  of  bank 
notes.  It  has  worked  a  corresponding  change  in  the  com« 
mon  law,  accommodating  itself  to  the  altered  condition  of 
society.  In  the  great  case  of  Miller  v.  Race,  1  Burr.  457, 
which  was  trover  for  a  bank  note  which  had  been  stolen,  and 
which  came  to  the  possession  of  the  defendant.for  a  valua^ 
ble  consideration,  and  without  notice  of  the  robbery,  Lgrd  . 
Mansfield  said,  that  bank  notes  <<  were  as  much  money,  as 
guineas  themselves  are,  or  any  other  current  coin,  that  is  used 
in  conunon  payments,  as  cash,  or  money."  So  they  are  a 
good  tender,  unless  they  are  objected  to  at  the  time.  Under 
the  term  money  in%  will,  bank  notes  will  pass.  [6  H.  &  J. 
53 ;  see  also,  2  H.  &  G.  410  ;  12  Johns.  220,  395.) 

In  Crutchfield  v.  Robbins,  5  Humph.  15,  this  precise  point 
came  up.  There,  as  in  this  case,  there  had  been  a  payment 
of  a  judgment  in  current  bank  notes,  to  the  clerk,  and  it  was 
held  to  be  a  good  payment.  It  is  however  urged,  that  the 
court  in  that  case,  lay  stress  upon  the  fact,  that  the  bank  notes  ^ 
there  received,  were  "convertible,"  as  well  as  current.  The 
only  proof  in  the  record  upon  this  point,  is  that  of  Purdom, 
who  says,  the  money  was  paid  in  ^Alabama  bank  notes,  the . 
discount,  if  any,  he  does  not  recollect.  It  does  not,  then, 
appear  from  the  record,  whether  these  notes  were  then  at 
par  J  or  in  other  words,  convertible  at  pleasure  into  specie,  for 
their  nominal  amount,  or  not,  but  we  ought  perhaps  judicial-* 
ly  to  know,  that  at  that  time  our  State  bank  notes  were  at  a 
discount.  They  were  nevertheless  current,  aSid  the  only  cir- 
culating medium,  passing  in  payment  of  debts,  and  instead  of 
specie,  at  the  existing  discount. 

We  do  not  think  this  varies  the  case.  Considered  as  .a 
question  of  power  in  the  officer,  that  must  be  considered  as 
money,  which  passes  as  such  in  the  common  transactions  of 
mankind.  The  sheriff  would  have  no  power  to  take  the 
notes  of  a  broken  bank,  in  payment  of  an  execution,  thougli 
they  might  have  a  speculative  value  depending  upon  un- 
known facts,  and  uncertain  contingencies.  Such  worthless 
paper  would  not  have  one  of  the  attributes  of  money.  It 
would  be  neither  current,  or  convertible  into  specie,  and  ii>- 
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Stead  of  being  a  medium  of  exchange,  or  a  measnre  of  the 
value  of  other  commodities,  •is  itself  a  commodity.  Haying 
thus  ceased  to  perform  the  uses  of  money,  it  is  no  longer  re- 
garded, or  received  as  such  by  the  community.  The  bank  * 
notes  received  in  this  case,  though,  from  the  operation  of  tern-, 
^rary  causes,  depressed  at  the  tune,  had  a  known  and  fixed 
value  in  public  estimation,  secured  to  them  by  the  guaran** 
tee  of  the  State — ^they  were  the  common  medium  of  exchange 
— ^in  a  word,  they  were  the  money  of  the  country.  Nor 
.  coidd  the  plaintiff  by  possibility  be  injured,  by  the  clerk  re- 
,  ceiving  then^ln  payment,  as  he  could,  if  he  thought  proper, 
cast  on  the  officer  the  duty  of  converting  them  into  specie. 
This  is  no  more  than  would  have  happened  if  the  clerk  had 
received  payment  in  bullion,  or  in  foreigfi  coin  not  a  legal 
tender.  * 

The  two  cases  principally  relied  on  by  the  counsel  for  the 
plaintiff  in  error,  are  not  hostile  to  this  view.  In  Griffin  v. 
Thompson,  2  How.  U.  S.  Rep.  244,  the  Marshal  had  return- 
ed upon  an  execution,  that  he  had  *'  received  thereon  $1000 
in  post  notes  of  the  Union  Bank.''  The  return  was  quashed 
by  the  court,  and  another  execution  issued,  and  a  motion  was 
then  made  to  have  satisfaction  entered.  The  Supreme  Court 
•held,  that  this  was  not  a  legal  return,  and  the  reception  of 
the  bank  notes  by  the  marshal,  no  satisfaction  of  the  execu- 
tion. Of  the  correctness  of  this  decision  we  entertain  no 
doubt.  It  has  already  been  stated,  that  as  the  mandate  of 
the  writ  is  to  make  the  money  which  the  writ  calls  for,  the 
sheriff  can  make  no  other  return  of  satisfaction,  but  that  he 
has  collected  the  money.  The  question  in  this  case,  is  not, 
whether  a  return  by  the  clerk,  that  he  had  collected  the 
amount  of  the  Jieri  facias  in  Alabama  bank  notes  would  be  a 
legd  return,  nor  does  it  appear  what  return  he  actually 
made;  it  is,- whether  the  officer  had  power  to  receive,  in 
payment  of  the  writ,  bank  notes  then  current  as  money,  ao 
as  to  discharge  the  defendant,  and  to  bind  himself  and  his 
sureties  to  the  plaintiff.  That  he  had  such  power,  wo  do  not 
entertain  the  least  doubt. 

In  the  case  referred  to,  not  only  was  the  return  of  the  she* 
riff  unquestionably  bad,  but  it  also  appeared  that  the  notes  of 
the  Union  Bank  were  at  a  discount  of  fiftyper  cent,  and  con- 
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sequently  were  not  current  as  money.  They  had  in  fact  be- 
come a  mere  commodity,  of  uncertain  and  daily  fluctuating 
value. 

The  case  of  the  Planters'  Bank  t.  Scott,  6  How;  Miss.  246, 
also  relied  on,  does  not  present  the  question.  Not  only  was 
the  return  day  past  when  the  bank  notes  were  received,  but 
they  were  not  receiired  by  the  sheriff  in  discharge  of  the  exe*' 
cntion,  but  conditionally  only,  to  be  a  payment  if  the  plain^ 
tiff  elected  to  receive  them ;  nor  were  the  notes  either  current 
as  money,  or  convertible  into  specie.   • 

In  the  discussion  of  this  question,  we  have  felt  the  diffi- 
culties attending  it,  and  the  magnitude  of  the  principle  in- 
volved, and  whilst  we  admit  that  the  officer  must  account 
with  the  plaintiff  in  the  current  coin  of  the  country,  if  he  de- 
mands it,  yet  we  are  clear,  that  he  has  the  power  to  receive 
from  the  defendant,  in  discharge  of  the  writ,  that  which  is 
then  passing  in  the  community,  ciurent  as  money,  and  by  the 
common  consent  of  mankind,  is  considered  as  money,  al- 
though it  may  not  be  convertible  into  specie  at  ideasure,;at 
its  nominal  amount.  That  such  a  receipt,  if  bona  Jide,  will 
discbarge  the  Defendant  in  execution,  and- fix  the  liability  of 
tbe  sheriff  and  his  sureties. 

The  decree  of  the  Chancellor  dismissing  the.  bill  must  be 
affirmed. 
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1.  Althou^  it  may  not  be  allowable  for  a  witness  to  state  a  conclusion  of 
law  instead  of  the  facts,  of  which  it  is  predicated,  it  is  competent  for  one . 
infbnned  apon  the  sabject,  to  answer  whether  certain  persons  did  at  a 
time  and  place  designated,  enter  into  as  agreement  to  run  as  a  compaii|r 
a  line  of  stages;  for  tfaongh  the  question,  whether  a  partnership  existed, 
may  invohre  a  legal  inquiry,  it  is  a  distinct  fact,  whetlier  an  agreement 
WIS  entered  into  with  a  view  to  its  creation. 
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S.  The  plaintiff  s6ught  to  charge  a  party  as  fi  partner  in  running  a  line  of 
stages,  and  gave  evidepce  of  his  declarations  at  different  periods — at  the 
earliest  he  admitted  the  partnership,  and  at*the  latter  denied  it  Plaintiff* 
farther  offered  to  show,  that  at  the  time  of  defendants  denial,  another  line 
'  had  been  started  on  the  samd  road,  aiid  in  consequence  of  the  com{)etition, 
the  charge  for  passengers  Jiad  been  greatly  reduced:  Hddj  that  this  lat- 

.  ter  testimony  did  not  impair  the  weight  of  the  declarations  last  made  by 
die  defendant,  but  were  irrelevant  and  consequently  rightly  rejected. 

3.  The  declarations  of  a  party,  that  he  had  promised  to  a  stage  line  finur  hor- 
ses, are  not  evidence  sufficient  to  warrant  the  inference,  that  he  was  a 
joint  proprietor;  and  it  is  competent  to  repel  all  inferences  to  his  prejudice 
by  showing  that  he  actually  sold  three  horses  to  the  agent  of  the  ostensi' 
ble  proprietor  of  the  line. 

Writ  of  Error  to  the  Circuit  Court  of  Chambers. 

This  was  an  action  of  assumpsit,  at  the  suit  of  the  pltiintiff 
in  error,  against  Wm.  W.  Snow,  James  Aikin,  Minor  W. 
Harris,  James  Robinson,  and  Seaborn  J.  Thompson,  as  part- 
ners under  the  style  of  W.  W.  Snow  &  Co.  to  recover  of 
them  the  sum  of  $133  28,  for  keeping  and  feeding  stages 
horses  belonging  to  the  defendants ;  and  also,  for  the  board 
of  stage  drivers  in  the  employment  of  the  defendants,  al 
their  special  instance  and  request.  The  common  counts  are 
ftlso  added. 

The  defendant,  Aikin,  pleaded — 1.  Non  assumpsit  2. 
That  at  the  time  the  plaintiff 's  cause  of  action  is  allcdged  to 
have  accrued,  he  was  not  a  partner  of  the  defendants  named 
in  the  declaration.  3.  He.never  was  a  partner  of  the  defend- 
ants, as  charged  in  the  declaration.  A  judgment  by  default 
was  rendered  against  the  other  defendants,  and  damages  as- 
sessed; the  issues  upon  the  pleas  were  submitted  to  a  jury^ 
who  refurned  a  verdict  in  favor  of  Aikin,  affirming  that  he 
was  not  a  partner  of  the  company,  and  a  judgment  was  ren- 
dered according  to  the  finding  of  the  jury. 

On  the  trial  of  the  issues,  the  plaintiff  excepted  to  the  rul- 
ing of  the  court.  The  bill  of  exceptions  presents  the  follow- 
ing points :  1.  The  defendants  were  sought  to  be  charged 
as  partners,  in  running  the  Defiance  line  of  stages  from  Green- 
ville, in  Georgia,  to  Franklin,  in  Alabama.  It  appeared  from 
the  evidence,  that  Snow  made  the  contract  upon  which  the 
action  was  brought,  npon  account  of  the  stagp  line.     Several 
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witnesses  testified  to  conversations  and  admissions  of  Aikin^ 
tending  to  show  that  all  the  defendants,  and  one  James  Love- 
less, met  about  December,  1841,  in  LaGrange,  Georgia,  for 
the  purpose  of  entering  into  an  agreement  to  run  in  company 
the  Defiance  line  of  stages,  and  that  Aikin  was  appointed  the 
President  of  th&  company.  Aikin  then  introduced  Loveless 
as  a  witness,  who  testified  that  all  the  defendants  and  himself 
did  meet  at  the  time,  place,  and  for  the  piurpose  above  men- 
tined ;  thereupon  Aikin  asked  him,  if  any  company  was  form- 
ed at  that  meeting.  To  this  question  the  plaintiff  object- 
ed ;  his  objection  was  overruled,  and  the  witness  permitted 
to  answer. 

2.  The  plaintiff  then  proved  the  declarations  of  Aikin, 
made  m  1841,  or  early  in  1842,  tending  to  show  that  he  was 
interested  in  the  Defiance  line  of  stages ;  he  also  proved  the 
declaration  of  Aikin,  made  in  1843,  about  the  time  the  line 
ceased  to  run,  denying  that  he  was  interested  in  it ;  he  then 
proved,  that  in  the  latter  part  of  1842,  and  early  in  1843,  an- 
other line  of  stages  was  run  on  the  same  road,  in  exposition 
to  the  Defiance  line ;  and  that  in  consequence  of  the  compe- 
tition between  the  two  lines,  the  charge  for  passengers  was 
reduced  from  fifteen  to  five  dollars.  To  the  admission  of 
this  latter  evidence,  Aikin  objected,  and  his  objection  was 
sustained. 

3.  The  plaintiff  also  introduced  proof  of  the  admissions  of 
Aikm,  tending  to  show,  that  he,  Aikin,  had  promised  to  the 
Defiance  line  of  stages  four  horses.  Aikin  then  offered  a  wit- 
ness, who  testified  that  he  had  been  an  agent  in  the  employ- 
ment of  W.  W.  Snow  &,  Co.,  that  as  the  agent,  he  had,  un- 
der the  directions  of  W.  W.  Snow,  purchased  of  Aikin  three 
liorses,  which  horses  were  placed  in  the  service  of  the  Defi- 
ance line,  while  it  was  run  by  the  company ;  he  further  stat- 
ed the  price  at  which  the  horses  vfere  purchased.  To  the 
admission  of  this  testimony  the  plaintiff  objected ;  but  hii^ 
objection  was  overruled,  and  the  evidence  was  allowed  to  go 
to  the  jury. 

L.  B.  Robertson  and  S.  P.  Rice,  for  the  plaintiff  in  error, 
made  the  following  points :  1.  The  witness,  Loveless,  should 
32 
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not  have  been  permitted  to  state,  in  answer  to  the  question 
by  the  defendant,  Aikin,  that  jl  company,  or  partnership,  was 
not  formed  at  the  meeting  at  LaGrange,  in  December,  1841. 
[1  Ala.  Rep.  632 ;  7  Id.  784 ;  10  Johns.  Rep.  531 ;  4  Wend. 
Rep.  320 ;  Whetstone  v.  Br.  Bank  at  Montgomery,  at  this 
term.J  The  facts  should  have  been  stated^  that  the  jury 
might  determine  whether  the  partnership  was  formed. 

2.  It  was  allowable  to  prove  the  establishment  of  an  oppo* 
sition  line  of  stages,  and  the  reduction  of  fare  about  the  last 
of  1842,  or  first  of  1843,  for  the  purpose  of  authorizing  the 
inference,  that  the  denial  of  his  connection  with  the  Defiance 
line  at  that  period,  proceeded  from  the  fact  that  it  had  be* 
come  unprofitable. 

3.  The  plaintiff  proved,  that  Aikin  had  promised  to  W.  W. 
Snow  &  Co.  four  horses  for  the  Defiance  line.  This  testi- 
mony tended  to  show  that  he  was  a  member  of  the  compa- 
ny ;  and  it  was  not  met  and  repelled  by  the  evidence  that 
an  agent  of  the  firm  had  purchased  of  Aikin  three  hordes, 
for  the  use  of  the  line.  This  latter  evidence  should  have 
been  rejected. 

J.  E.  Belser,  for  the  defendant  in  error,  insisted,  that  the 
testimony  objected  to,  was  not  obnoxious  to  the  objections 
made  to  it ;  that  the  authorities  cited  upon  the  first  point, 
were  wholly  inapplicable.  The  testimony  which  is  stated 
under  the  third  head,  was  not  irrelevant,  but  it  was  clearly 
competent  for  the  jury  to  consider  its  effect. 

The  evidence  rejected  at  the  instance  of  the  defendant,.  Ai- 
kin, tended  to  establish  nothing  material  to  the  plaintiff's 
case,  was  wholly  abstract,  and  should  not  have  been  receiv- 
ed by  the  court. 

COLLIER,  C.  J.— In  Parker  et  al.  v.  Haggerty,  1  Ala,  R. 
632,  a  witness  stated,  that  S  occupied  a  lot  under  P,  and  as 
his  tenant.  *  This  c6urt  said,  '<  The  answer,  instead  of  stating; 
facts,  states  a  conclusion  of  law  from  facts,  which  the  wit- 
ness knew  himself,  or  had  heard  from  others.  Whether  the 
relation  of  landlord  and  tenant  existed  between  P  and  S,  the 
jury  could  alone  determine,  under  the  direction  of  the  courts 
as  to  the  law  arising  out  of  the  facts;"  consequently  the  evi- 
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dence  was  adjudged  inadmissible.  This  case  is  more  analo- 
gous to  that  now  at  bar,  upon  the  point  we  are  considering, 
than  either  of  the  others  embraced  by  the  plaintiff 's  citations. 
Yet,  in  principle  they  are  altogether  dissimilar.  The  ques- 
tion whether  the  relation  of  landlord  and  tenant  exists,  is  fre- 
quently easy  of  solution,  sometimes  it  depends  upon  a  varie- 
ty of  facts  and  considerations ;  but  whether  the  facts  be  com- 
plicated or  simple,  they  should  be  referred  to  a  jury,  with  ap- 
pro{»iate  instructions  upon  the  law.  So  it  is  sometimes  a 
point  of  nicety,  whether  a  partnership  has  been  formed,  and 
the  liability  of  the  parties  inter  se^  or  in  respect  to  third  per- 
sons. But  whether  a  number  of  individuals  associated  them- 
selves together,  with  the  view  of  accomplishing  a  definite 
purpose,  is  certainly  a  distinct  fact,  and  a  witness  who  is  in- 
formed upon  the  point,  may  respond  affirmatively,  or  nega- 
tively, to  such  inquiry.  If  the  adverse  party  is  dissatisfied, 
be  may,  upon  a  further  examination,  interrogate  the  witness 
specially,  and  do  away  the  effect  of  the  first  answer,  if  it  was 
unadvisedly  given.  Hence  we  conclude  that  upon  the  first 
point,  the  law  was  correctly  ruled. 

2.  It  cannot  be  predicated  of  the  reduction  of  the  stage 
fare,  about  the  last  of  1842,  or  the  beginning  of  the  next' 
year,  that  the  line  had  become  unprofitable,  and  consequent- 
ly, the  defendant,  Aikin,  was  induced  to  deny  his  connection 
with  its  ostensible  proprietors.  The  reduction  of  the  charge 
for  passengers,  upon  the  establishment  of  an  opposition  line, 
only  proves,  that  that  previously  fixed  was  too  high.  Such 
testimony  is  too  inconclusive,  and  farfetched,  to  authorize  a 
jury  to  say,  that  declarations  of  the  defendant,  elicited  by  the 
plaintiff  himself,  are  untrue,  when  they  do  not  conflict  with 
it-  It  will  not  do  to  say,  that  the  testimony  should  go  to  the 
jury,  that  they  may  judge  of  its  effect ;  if  it  is  irrelevant,  or 
leads  to  no  result,  it  is  the  duty  of  the  court  to  exclude  it, 
that  the  jury  may  not  be  misled  or  embarrassed  by  it. 

3.  The  promise  of  four  horses  to  the  Defiance  line,  or  rather 
W.  W.  Snow  &  Co.  is  somewhat  equivocal,  but  certainly 
does  not  necessarily  show,  that  he  was  to  give  them,  or  that 
they  were  to  constitute  either  a  part,  or  the  whole,  of  his  con- 
tribution to  the  stock  of  the  company.  It  may  with  e<j[^a) 
propriety  be  assumed,  that  he  promised  to  sell   the  conreru 
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f6ur  horses.  For  the  purpose  of  resolying  the  doubt,  and 
relieving  himself  from  the  presumption,  (if  it  could  be  indulg- 
ed,) of  being  a  partner,  we  can  conceive  of  no  objection  to 
the  proof,  that  Aikin  sold  three  horses  to  an  agent  of  the  com- 
pany, at  an  agreed  price. 

This  view  is  decisive  of  the  case  ;  the  judgment  is  thei^* 
fore  afixrmed, 
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1.  When  the  obligatioB  is  to  be  void  if  the  priDcipal  obligor,  and  E,  his  wife, 
in  a  convenient  time  adter  she  comes  of  age,  shall  execute  and  deliTer  ti- 
tles  tx)  certain  lands,  which,  in  the  ccNodition,  are  recited  as  lands  of  the 
wife,  aold  by  the  husband,  this  binds  the  obligois  to  procure  a  conveyanee 
in  fee  by  the  wife,  and  not  merely  her  dower  estate, 
-  2.  In  a  suit  against  the  administrator  of  one  of  the  obligors  to  a  bond,  condi- 
tioned to  make  title  to  land,  within  a  convenient  time  afler  an  infantyemc 
covert  came  of  age,  the  bar  of  the  statute  of  non  deem  begins  to  run  frym 
the  time  the  feme  comes  to  full  age,  and  not  from  the  death  of  the  obligor, 

3«  In  an  action  upon  a  bond,  which,  in  effect,  is  a  covenant,  that  a  third  per- 
son shall  convey  title,  in  a  specified  tune,  it  is  immaterial  that  the  obligor 
letains,  or  has  abandoned  the  poosoaoion  of  the  lands. 

4.  The  proper  measure  of  damages  upon  a  bond,  Conditioned  that  athird  per* 
son  shall  convey  title  to  land,  is,  the  value  of  the  hmd  at  the  time  when  the 
title  was  to  be  conveyed,  with  interest  on  that  value  to  the  time  of  triaL 

•  Writ  of  Error  to  the  Circuit  Court  of  Montgomery. 

Debt,  by  Huie  against  Pinkston,  as  the  administrator  of 
Wm.  Gause,  on  a  bond,  in  the  penal  sum  of  $6000,  executed 
in  the  year  1839,  by  one  John  Clisby,  as  principal,  with  Wm. 
and  B.  J.  Gauze  as  sureties.  The  declaration  has  three 
counts — one  on  the  bond — another  stating*that  it  was  condi* 
tioned  to  be  void,  if  Clisby,  and  Emily,  his  wife,  in  a  conve- 
nient time  after  she  camn  of  age,  should  execute  and  deliver 
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to  Huie,  titles  to  certain  lands,  the  property  of  the  said  EAii- 
ly,  which  the  said  Clisby  had  sold  and  conveyed  to  Huie>  at 
the  date  of  the  bond ;  and  averring  that  Emily  Glisby  hadal- 
rired  at  the  age  of  21,  and  that  Hoie  had  tendered  a  deed  for 
tne  said  lands,  for  her  to  execute,  which  she  refused  to  exe- 
cute ;  the  third  is  similar  to  the  second,  and  states  that  Emily 
Clisby  was  of  age  in  January,  1844,  that  Huie  tendered  a  deed 
for  the  said  lands,  for  her  to  execute,  in  February  of  the  same 
year,  which  she  refused,  ice, 

llie  defendant  pleaded  twelve  pleas,  of  which  the  2d,  6th, 
6th,  7th,  8th  and  10th  need  only  be  noticed,  as  demurrers 
were  sustained  to  those. 

The  2d  avers,  that  Mrs.  Clisby  was  ready,  and  willing, 
when  she  became  of  age,  and  wnce  has  been,  and  is,  to  make 
titles. 

The  5th,  that  the  plaintiff  has  not  been  damnified,  by  rqa^ 
son  of  the  b(md  and  condition. 

The  6th,  that  he  had  not  been  damnified,  or  if  he  had,  it 
was  of  bis  own  wrong. 

The  7th,  tbat  he  had  not  been  damnified,  by  the  failure 
to  make  titles. 

The  8th,  that  plaintiff  entered  on  the  land  by  virtue  of  the 
bond,  and  that  he,  and  others  deriving  possession  from  him, 
had  ever  since  been  in  the  quiet  possession  of  the  lands; 
and  had  not  been  evicted,  or  put  out  of  possession. 

The  10th,  that  letters  testamentary  Were  granted,  to  the  de- 
fendant, of  the  estate  of  Wm.  Gauze,  on  the  15th  February, 
1841,  and  that  the  bond  was  not  presented  to  him  within  18 
months  from  the  grant. 

The  cause  was  tried  on  issues  formed  on  the  other  pleas.  At 
the  trial,  it  appeared  that  Mrs.  Clisby  came  to  the  age  of  21 
years  in  January,  1844 ;  in  February  of  the  same  year,  the 
plaintiff  prepared  and  tendered  a  deed  for  the  lands  for  her  to 
execute,  which  she  refused  to  execute,  and  that  the  purchase 
money  paid  to  Clisby  was  $3000. 

The  defendant  proved  the  grant  of  letters  testamentary  to 
him,  on  the  15th  February,  1841 ;  that  Mrs.  Clisby,  from  the 
date  of  the  bond  to  the  trial,  was  a.  feme  covert;  that  the  plains- 
tiff  entered  on  the  lands  'at  the  time  of  the  purchase  from 
Clisby,  and  retained  poseession  of  them  until  the  latter  part  of 
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1843,  when  he  left  the  country ;  and  that  the  annual  rents 
were  worth  $200.  There  was  no  evidence  that  the  plaintiff 
had  been  evicted  or  disturbed  in  his  possession,  or  that  any 
presentment  of  the  bond  for  titles  was  made  to  the  de- 
fendant, before  suit  commenced,  which  was  the  15thofPel^ 
ruary,  1844. 

On  this  Btate  of  proof,  the  court  charged,  that  the  statute 
of  non-claim  did  not  commence  running  until  a  reasonable 
time  after  Mrs.  Clisby  was  of  age ;  also,  that  if,  when  the 
deed  was  tendered  to  her,  she  refused  to  execute  it,  the  bond 
was  forfeited,  and  the  measure  of  damages  was  the  purchase 
money,  with  interest. 

The  defendant  requested  the  court  to  charge  the  jury — 1. 
That  if  the  bond  was  not  presented  in  eighteen  months  from 
the  grant  of  administration,  the  plaintiff  ought  not  to  recover. 
2.  That  if  Huie  entered  on  the  land,  and  had  not  been  evict- 
ed or  disturbed  by  Mrs.  Clisby,  or  some  one  claiming  title 
under  her,  nominal  damages  only  could  be  recovered.  3. 
That  if  the  rents  and  profits  were  of  any  value,  they  should 
be  deducted  from  the  recovery.  4.  That  unless  a  deed  was 
tendered  to  John  and  Emily  Clisby,  no  recovery  could  be 
had.  6.  That  if  Huie  had  not  been  evicted  or  disturbed 
by  title  paramount,  he  could  not  recover.  All  which  were 
refused. 

The  sustaining  the  demurrers  to  the  pleas,  the  charges  giv- 
en and  refused,  are  now  assigned  as  error. 

J.  E.  Belser  and  J.  A.  Eluroe,  for  the  plaintiff  in  error, 
argued  the  following  positions : 

1.  The  plaintiff  cannot  recover,  on  the  case  made  by  the 
pleadings. 

A  covenant  by  bond,  that  a  man  and  his  wife  shall  con- 
vey, and  make  title,  in  fee  simple,  within  a  reasonable  time 
after  the  wife  is  of  age,  when  signed  by  the  man  and  wife, 
only  binds  him  to  procure  her  relinquishment  of  [dower. 
[King  V.  Moseley,  S  Ala.  Rep.  610;  Clay's  Dig.  156,  <5.  27.] 

In  this  case  the  bond  is  not  signed  by  the  wife,  but  that  is 
conceived  to  create  no  sufficient  distinction  between  the  case 
cited  and  this,  because  the  husband  in  that  case  was  bound 
equally  with  his  wife,  and  only  to  that  extent.     It  cannot  be 
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the  omission  of  her  name  will  extend  his  liability,  beyond 
what  it  would  be  if  her  name  was  to  the  bond.  The  legal 
effect  of  the  bond,  is  only  to  bind  the  obligors  to  procure  the 
conveyance  of  such  title  as  Mrs.  Clisby  had.  [King  v.  Mose* 
ly,  5  Ala.  Rep.  613  ;  Constantino  v.  VanMansel,  2  Hill,  240; 
Grant  v.  Forwood,  lb.  557 ;  Hepburn  v.  Dubois,  12  Peters, 
345.] 

2.  The  bond  not  having  been  presented  to  the  adminis- 
trator, within  eighteen  months  after  the  grant  of  administra- 
tion, .is  barred  by  the  statute  of  non-claim.  [King  v.  Mose-* 
ly,  5  Ala.  Rep.  616;  McBroom'  v.  The  Governor,  6  Porter, 
32 ;  Paine  v.  Smith,  2  Root,  142.] 

The  claim  against  the  estate  arises  from  the  bond,  though 
it  was  conditional  only,  and  dependent  upon  Mrs.  Clisby's 
refusal  to  execute  titles.  The  object  of  the  statute  was  to 
bar  every  sort  of  claim  for  which  the  administrator  can  be 
made  liable  at  law^  and  therefore  the  bond  here  should  have 
been  presented. 

3.  The  measure  of  damages  is  not  as  was  charged  by  the 
court.  The  purchase  money  paid  may  form  a  good  criterion 
by  which  to  estimate  the-damages,  but  is  not  the  only  one. 
[11  Wend.  416 ;  12  Mass.  304 ;  3  lb.  623 ;  8  Pick.  647 ;  16 
John.  254;  4  Mass.  108;  11  lb.  612;  3Dess.  246;  3  Call, 
277;  2  Bibb,  275;  3  lb.  176;  8  Porter,  428;  2  Ala.  Rep. 
71,  324;  7  Porter,  73;  1  Brock.  212.] 

4.  In  an  action  of  covenant  upon  a  warranty,  the  plaintiff 
must  show  an  eviction.  [4  Mass.  309 ;  17  lb.  213 ;  2  Hill^ 
105;  7  John.  368;  16  Pick.  66;  3  Bibb,  176.]  Audit  is 
difficult  to  perceive  why  a  different  rule  should  obtain  when 
the  action  is  on  a  bond. 

6.  The  rents  of  the  lands  should  have  been  deducted  from 
the  recovery,  as  Clisby,  under  all  circumstances  was  entitled 
to  these,  as  a  marital  right.  [6  Porter  32;  3  Caine,  114;  4 
Dallas,  441 ;  13  John.  60 ;  2  Devereaux,  30.] 

Hatite,  for  the  defendant  in  error,  insisted— 

1.  That  there  exists  a  clear  distinction  between  this  case 

and  that  of  King  v.  Mosely,  6  Ala.  Rep.  610.     There  the 

claim  was  perfect  against  the  administrator,  here  it  had  no 

existence  as  a  claim  until  Mrs.  Clisby  came  of  age.     Until- 
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then,  it  coiild  not  be  known  there  ever  would  be  a  claim 
against  any  one.  Indeed  the  decision  referred  to  excludes 
the  idea,  that  such  k  state  of  facts  as  are  here  presented,  is 
concluded  by  it. 

2.  The  covenant  in  this  bond,  is  in  no  sense  like  that  Con- 
tained in  a  deed,  because  by  a  deed  the  title  passes. 
Even  where  a  deed  is  made  with  covenants  of  seizin,  the 
measure  of  damages  for  its  breach,  is  the  purchase  money 
paid.  [4  Dallas,  441 ;  3  Caine,  111 ;  2  Wheaton,  62.]  If 
Huie  is  in  possession,  he  is  liable  to  the  person  who  holds 
the  title,  and  it  is  tto  defence  to  his  claini  for  the  purchase 
money,  that  he  may  never  be  sued.  He  has  not  got  what 
he  contracted  for,  and  therefore  is  entitled  to  recover  the  sum 
paid. 

3.  The  question  as  to  the  recoupment  of  the  rents  and 
profits,  against  the  money  paid,  does  not  arise  upon  the  re- 
cord, and  could  only  be  so  raised  affirmatively,  even  if  the 
defendant  could  avail  himself  of  it.  In  point  of  fact,  the 
land  was  settled  on  Mrs.  Clisby,  to  her  sole  and  separate  use, 
and  to  enable  this  defence  to  be  interposed,  the  defendant 
should  have  shown,  that  Clisby  had  such  an  interest  under 
the  marriage,  or  otherwise,  as  entitles  him  to  have  the  rents, 
&c.,  independent  of  his  wife. 

GOLDTHWAITE,  J.— 1.  It  is  insisted,  the  plaintiff  is 
not  entitled  to  recover  on  the  case  made  by  the  pleadings, 
because  the  effect  of  the  bond,  to  which  the  defendant  is  the 
surety,  is  to  bind  the  husband  to  procure  the  conveyance  on- 
ly, of  Mrs.  Clisby's  dower  estate  in  the  land  described ;  and 
King  V.  Mosely,  5  Ala.  Rep.  610,  is  cited  as  warranting  this 
position.  In  that  case,  the  husband  and' wife  were  the  joint 
obligors,' and  the  court  construed  the  condition  to  refer  only 
to  the  .relinquishment  by  the  wife  of  her  dower  estate  ;  but 
here  there  is  no  room  for  construction,  as  it  is  recited  in  the 
condition  of  the  bond,  that  the  lands  sold  by  the  husband 
were  actually  the  propei-ty  of  the  wife,  and  the  obligation  in«- 
tended  to  be  created  is,  that  she,  entirely  independent  of  her 
husband,  should  convey  the  title  in  fee,  upon  her  coming  to 
full  age.     We  entertain  no  doubt  whatever,  that  the  obli- 
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gpors  in  the  bond,  -were  bound  to  propure  her  to  ettcttte  a. 
conreyance  in  fee. 

3.  The  next  position  is,  that  the  bond  should  ha;re  been 
pcesented  to  th6  defendant,  as  a  claim  against  the  estate  with- 
in eighteen  months  after  the  grant  of  administration,  althon^ 
Mis.  Clisby,  during  the  entire  time  was  a  minor,  and  did  not 
arrive  at  the  age  of  twenty*one  years,  until  afibort  time  pior 
vious  to  the  commencement  of  the  suit.  This  proposatton 
is  supposed  by  the  defendant's  coimsel  to  be  also  anstaitted  bf, 
the  case  just  cited.  There,  the  suit  was  on  a  covenant  to 
make  title  when  the  purchase  money  should  be  paid,  and  it 
was  considered'  the  covenant  became  a  claim,  witiiin  .the. 
meaning  of  the  statute,  from  that  period,  and  not  from  Ifaa 
time  when  the  execution  of  the  conveyance  shoold  be  leqilii^ 
ed.  Here,  however,  there  could  be  no  pretence  for  a  okdas. 
until  Mrs.  Clisby  became  of  age,  for  until  then  it  could  Hot 
be  known  that  the  principal  obligor  would  be  in  default. 
The  utmost  extent  of  the  doctrine  held  in  King  v.  Mosely, 
goes  no  further  than  the  assertion  of  the  principle,  that  a 
claim  which  either  is  due  presently,  or  in  futiue,  must  ha 
presented ;  but  does  not  include  a  demand  or  claim  which  is 
dependent  upon  a  future  contingency.  We  consider  the.de* 
muirer  was  properly  sustained  to  the  10th  plea,  as  that  isther* 
one  which  presents  the  defendant's  defence  inthisa^)ect. 

3.  Next  in  order  is  the  objection,  that  no  more  than  noou* 
nal  damages  should  have  been  allowed,  inasmuch  as  the 
plaintiff  was  invested  with  the  husband's  title,  to  the  land  at 
the  time  of  purchase,  and  because  this  was  not  reconvsyed,  • 
or  the  possession  relinquished.     In  considering  this  peist, 
we  shall  throw  out  of  view  all  that  is  matter  of  ^Kaculatimi, 
as  to  the  effect  of  the*  abandonment  by  the  purchaser  of  the  > 
land,  as  well  as  the  consequences  growing  out  of  the  bu»* 
band's  conveyance,  and  meet  it  as  if  he  continued  in  posses^ 
sion  under  that  conveyance.     In  this  connexion  it  will  be 
seen  that  the  covenant  contained  in  this  bond,  has  no  resem-t « 
blance  to  a  covenant  of  warranty,  or  a  covenant  for  qniet . 
enjoyment ;  but  even  if  it  was  such,  the  general  rol^in  rol»*  - 
tioa  to  evictions,  does  not  extend  to  the  acts  of  particular  m^ . 
dividuals named  in  the  covenant*     [Powle  v.  Welsh,  IK  A 
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a  39;  Perry  V.  Edwards,  1  Strange,  400.]     The  rule,  that 
a  covenant  for  quiet  enjoyment,  is  not  broken  until  an  eric- 
tioUy  is  technical,  and  does  not  extend  to  a  bond  of  indemnity. 
[Trustees  v.  Gallatian,  4  Cowen,  340.]     The' reason  why  a 
bond  providing  for  a  particular  act  to  be  done  by  some  third 
peraon,  in  relation  to  the  conveyance  of  title,  cannot  be  con- 
adered  as  equivalent  to  a  covenant  for  quiet  enjoyment,  is, 
that  such  person  is  in  no  way  affected  by  the  contract  be- 
tween the  vendor  and  the  purchaser ;  and  the  latter,  in  addi- 
tion to  the  title  which  he  receives,  or  contracts  to  receive, 
from  the  former,  requires  other  and  additional  stipulations, 
with  relation  to  another,  which  is  known  or  supposed  to  ex- 
ist elsewhere.     We  come,  then^  to  the  conclusion,  that  so  far 
38  the  action  on  this  bond  is  concerned,  or  the  amount  to  be 
reeovered,  it  is  immaterial  whether  Huie  has  abandoned  the 
premises  or  yet  remains  in  possession. 
.  4  The  only  remaining  question  is,  whether  the  purchase 
money  paid  by  Huie,  when  he  purchased  the  land  from  Clis- 
by,  is  the  proper  criterion  by  which  to  estimate  his  damages ; 
and  in  the  examination  of  this,  as  the  other  just  noticed,  it  is 
proper  to  state  the  precise  facts  of  the  case  before  us.     The 
condition  of  the  bond  recites  that  Clisby,  at  the  date  of  the 
bond,  had  sold  and  conveyed  the  lands,  which  were  the  pro« 
perty  of  his  wife,  to  Huie,  and  the  covenant  is,  that  the  hus- 
band and  wife,  within  a  convenient  time  after  she  came  to 
the  age  of  twenty-one  years,  should  execute  and  deliver  to 
Huie  a  good  and  lawful  fee  simple  title  to  said  land,  with  full 
covenants,  as  usual.     Now  whatever  may  be  the  effect  of  this 
condition  as  to  the  title  which  Clisby  might  be  required  to 
exeeute,  we  consider  it  clear,  that  a  conveyance  in  fee  by  Mrs* 
Clisby  after  she  came  of  age,  would  be  &  compliance,  so  far 
as  she  is  concerned,  whatever  might  be  her  title  at  the  date 
of  the  covenant,  or  afterwards.     Her  title  to  the  lands,  at  the 
time  of  the  contract,  was  the  subject  matter  of  the  contract. 
It  is  evident,  too,  that  this  was  not  alone  the  matter  which 
Huie  paid  for,  inasmuch  as  Clisby  then  not  only  sold,  but 
conveyed  the  lands ;  this  conveyance  would  be  effectual,  to 
pass  all  the  title  acquired  by  Clisby,  in  virtue  of  his  marriage  ; 
whiob,  at  the  least,  would  extend  to  the  possession,  during 
the  life  of  his  wife.     It  is  said,  in  argument,  that  the  fact  is. 
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the  land  is  settled  on  Mrs.  Clisby,  to  her  sole  and  separate 
use  ;  but  conceding  this  to  be  so,  it  is  scarcely  possible  the 
purchaser  "vrould  be  held  accountable  for  the  issues  until  the 
exertion  of  the  wife's  claim.  We  must,  however,  determine 
the  case  as  it  appears  on  the  record,  and  decline  to  consider 
how  it  would  be  affected  by  circumstances  which  do  not  alp- 
pear.  It  is  the  case  of  a  purchaser,  stipulating  by  a  coUalto- 
ral  instrument,  for  the  acquisition  of  a  specified  outstanding 
title ;  and  whaterer  may  be  the  rule  with  respect  to  the  mear 
sure  of  damages,  when  the  covenant  broken  is  to  convey 
generally  a  good  title,  we  think,  that  here  it  is  the  valued 
the  particular  title  agreed  to  be  extinguished.  This  will  be 
entirely  evident,  when  we  consider  what  the  rights  of  Httie 
may  possibly  be,  under  a  conveyance  of  this  sort,  from  the  hus- 
band. As  we  have  said  before,  the  husband,  by  virtue  of  his 
marriage,  becomes  a  joint  tenant  with  his  wife  in  the  possession, 
and  use  of  her  lands,  and  though  this  right  may  be  extinguished 
by  her  death,  in  the  event  of  her  having  no  issue  by  the  hus- 
band, bom  alive,  capable  of  inheriting  the  estate,  yet  upon 
the  birth  of  such  issue,  he  becomes  a  tenant  for  his  own  life. 
As  a  purchaser  therefore  may,  in  some  cases,  be  investifid 
with  a  title  by  the  deed  of  the  husband  alone,  it  is  clear,  the 
general  rule  in  a  case  like  this,  by  which  to  estimate  the 
damages,  cannot  be  the  purchase  money  paid.  The  case  of 
Tanner  v.  Livington,  12  Wend.  83,  seems  fully  to  recognize 
this  principle.  There  the  action  was  upon  a  covenant,  that 
the  grantors  were  seized  of  an  indefeasible  estate  ofinheri" 
ianee,  in  fee  simple,  and  it  was  held,  the  purchaser  having 
entered  into  possession,  was  not  entitled  to  recover  the  pur- 
chase money  paid,  upon  showing  that  the  grantors  were  seiz- 
ed of  life  estates  only ;  but  that  the  value  of  the  life  estates 
might  be  shown,  for  the  purpose  of  regulating  the  damages. 
This  decision,  it  will  be  borne  in  mind,  was  made  upon  b* 
covenant  contained  in  the  deed  of  conveyance.  In  Howard 
V.  Person,  2  Hay.  336,  the  intestate  of  the  person  sued, 
was  botmd  to  procure  a  tract  of  land,  of  a  certain  description, 
for  the  plaintiff,  by  the  time  he  became  of  age.  The  court 
held,  the  damages  were  the  value  of  the  lands  at  the  time  of 
his  arriving  at  age.  In  Letcher  v.  Woodson,  1  Brock.  212, 
Chief  Justice  Marshall  held,  in  ^n  miction  upon  a  bond,  that  a 
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rendor  binding  himself  to  convey  the  title  at  a  futuie  day, 
and  being  then  unable  to  do  so,  was  liable  in  damages  to  the 
▼aloe  of  the  lands  at  the  Hme  of  the  contract^  though  he  eon- 
ceded  that  the  intervention  of  other  circumstances  might 
change  the  mode  of  estimation.  The  rule  with  respect  to 
chattels  is,  in  general)  the  price  of  the  article  at  the  time  fix* 
^  for  its  delivery.  [Sheppard  v.  Hampton,  3  Wheat.  200 ; 
see  also  Shannon  v.  Comstock,  21  Wend.  457.]  And  it  i^ 
said,  in  a  note  to  Letcher  y.  Woodson,  that  there  is  no  differ- 
eoee  in  ^inciple,  whether  the  contract  is  for  the  sale  of  land^ 
oar  chattels.  Whatever  may  be  the  rule,  when  the  covenaat 
10  by  the  vendor,  to  make  a  good  title,  we  think,  in  this  case, 
the  stipulation  beii^  for  the  title  of  a  particular  person,  the 
tcue  criterion  of  damages  is  the  value  of  that  title  at  the  tWH 
a  iaa9  to  be  executed^  with  interest  upon  that  value  to  the  time 
.of  trial.  This  will  leave  the  contract  of  the  purchaser,  by 
which  he  has  procured  a  conveyance  from  the  husband,  and 
hi^  possession  as  it  was ;  it  will  give  the  value  of  the  title 
contracted  for,  instead  of  its  price ;  on  the  other  hand,  if  it9 
.value  has  been  impaired  by  use,  or  depreciated  from  other 
causes,  thef  e  seems  to  be  no  sound  reason  why  the  purchaser 
ahoukl  recover  the  entire  purchase  money. 

Aa  the  instructions  to  the  court  below  to  the  jury,  assumed 
a  difierent  estimate  as  proper,  the  judgment  is  reversed  and 
4he  cause  remanded, 
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1,  Tfaeqwshtng  of  an  execution  for  iireg^ulsrity,  does  not  of  itself  set  aside 
|k  sale  of  knd  made  under  iL  Nor  should  the  sale  be  set  aside,  if  the  pur- 
chanec,  without  notice  of  the  irregularity,  has  paid  his  money,  and  obtain- 
ed a  doedt  The  onu9  of  i»oving  such  notice,  lies  on  the  party  n>«^lmig 
the  motion. 
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Error  to  the  County  Court  of  Mobile. 

Motion  in  the  court  below,  to  quash  an  execution,  andteFy^ 
and  aet  aside  the  sale  made  tbereon« 

On  the  14th  June,  1836,  one  Porter  recovered  a  judgment 
against  Wm.  D.  Stone,  for  $1123  34,  upon  which  an  execu- 
tion issued,  and  was  enjoined  by  the  Chancellor.  On  the 
7th  Jiuie,  1841,  the  Register  certified  that  the  injunction  vaa 
disBolred,  and  on  the  same  day  an  execution  iasued  on  the 
judgment,  returnable  to  the  2d  Monday  in  June,  1841.  On 
the  day  it  issued,  the  sheriff  levied  it  on  certain  land  of  the 
defendant,  and  returned  it,  that  the  land  was  not  sold  for  wajil 
of  time.  On  the  23d  June,  a  venditioni  exponas  issued,  up^ 
on  which  the'  sheriff  returned  that  he  had  sold  tb^  land  to  ibt 
plaintiff  in  error,  for  $660. 

At  the  February  term,  1842,  a  motion  waB  made  to  quash 
the  execution  for  irregularity,  and  to  set  aside  the  sale,  which 
motion,  at  a  subsequent  term,  was  granted  by  the  court.  This 
is  now  assigned  as  error. 

Stewajut,  for  {daintiff  in  error,  contended,  that  the  statute 
requiring  fifteen  days,  between  the  teste  and  return  Of  tb^ 
writ,  was  directory  merely,  but  if  it  was  an  irregularity^  tb4 
amotion  should  have  been  made  before  the  sale  under  the  exv 
ecution. 

Further,  that  if  the  execution  was  quashed  for  iriegularityl 
it  did  not  affect  the  sale,  which  was  good,  although  the  exe-- 
cution  might  be  quashed.  He  cited  3  Howard,  Miss.'  Refi. 
66;  2  Dun.  P.  816;  9  John.  388;  3  Ala.R.  109. 

Campbeli^,  contra,  to  show  that  the  execution  was  inegib* 
lar,  and  properly  quashed,  cited  4  Ala.  R.  650.  He  admitted, 
that  the  quashal  of  the  execution  would  not  affect  a  bonn* 
fide  purchaser,  who  has  paid  his  money,  who  has  received  a 
deed,  and  had  no  notice  of  the  irregularity ;  and  that  it  was 
incumbent  on  him  to  show  these  facts,  a  |7rtma/ae«e  case  be- 
ing made  against  him,  by  showing  the  irregularity  of  the  ex^ 
ecution.  He  cited  4  Dana,  98 ;  8  Coke,  96,  143 ;  T.  Ray- 
mond, 73;  Bing.  on  Ex.  265;  6  Porter,  432;  9  Id.  679;  2 
Story's  Eq.  715. 
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ORMOND,  J.— The  case  of  Harrdl  v.  Martin,  Pleasants  & 
Co.  4  Ala.  Rep.  650,  is  a  conclusive  authority,  that  the  exe- 
cution was  irregularly  issued,  there  being  less  than  fifteen 
days  between  the  teste  and  the  return  day  of  the  writ,  and 
that  the  court  below  acted  correctly  in  quashing  the  execu- 
tion. 

It  is  admitted  by  the  counsel  for  the  defendant  in  error, 
that  the  quashing  of  the  execution  does  not  necessarily  set 
aside  the  sale,  and  that  if  the  purchaser  acted  in  good  faith, 
and  in  ignorance  of  the  irregularity  of  the  process,  purchased 
the  property,  paid  his  money,  and  obtained  a  deed,  that  he 
rfiould  not  be  disturbed.  The  record  is  silent  upon  all  these 
points,  except,  perhaps,  that  it  may  be  inferred,  from  the  re- 
turn of  the  sheriff,  that  the  purchase  money  has  been  paid — 
and  the  case,  in  this  aspect,  is  narrowed  down  to  the  ques- 
tion, whether  the  purchaser  must  prove  these  facts  to  protect 
his  purchase,  or  whether  the  onus  is  not  cast  upon  the  party 
seeking  to  invalidate  the  sale. 

In  our  opinion,  it  cannot  be  assumed,  that  the  purchaser 
who  appears  upon  the  record  as  a  stranger  to  the  judgment, 
was  privy  to  the  irregularity  of  the  execution,  nor,  indeed, 
how  he  could  have  proved,  that  he  did  not  have  such  know- 
ledge. If,  from  any  improper  conduct  on  his  part,  the  sale 
ought  to  be  set  aside,  the  proof  should  come  from  the  other 
side.  In  the  present  aspect  of  the  record,  the  sale  appears  to 
have  been  vacated  in  consequence  of  the  execution  under 
which  it  was  made,  being  quashed  for  irregularity.  This 
was  not  a  sufficient  reason  for  setting  it  aside^  and  the  judg- 
ment of  the  court  vacating  the  sale,  must  therefore  be  revers- 
ed, and  the  cause  remanded.  See  Wymah  v.  Campbell,  6 
P<Mter,  219;  Bumpass  v.  Webb,  9  Porter,  201. 
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1.  Under  an  order  reqaiiing  a  plaintiff  to  give  securitj  for  costs  *^  by  the  next 
term,"  or  upon  the  failure  to  do  so,  the  suit  stand  dismissed,  it  is  allowir 
ble  for  him  to  give  the  security,  any  time  at  or  before  the  iiext  caBing  of 
the  cause,  at  least  during  the  tenn  to  which  the  cause  was  continued. 

2.  The  plaintiff  WU9  directed  to  pay  all  costs  incurred  up  to  the  time  of  set- 
ting aside  a  non-suit,  by  the  next  term  of  the  court ;  if  he  failed  to  do  this^ 
it  was  then  '<  ordered  and  considered,"  that  the  non-suit  should  not  be  set 
aside,  but  should  remain  in  full  force,  and  execution  issue  thereupon,  after 
that  term :  Hddy  that  the  order  setting  aside  the  non-suit,  reinstated  the 
cause  and  made  it  subject  to  future  action,  and  the  court  at  its  "  next  term," 
might,  even  after  the  first  day  thereof  permit  the  costs  to  be  paid,  and  di- 
recta  trial  to  be  had. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

This  cause  was  called  for  trial  on  the  9th  day  of  the  term, 
the  plaintiff  announced  himself  ready  for  trial,  but  the  de- 
fendant insisted,  that  the  cause  was  not  pending  in  court,  but 
had  been  disposed  of  by  an  order  of  the  preceding  term,  which 
order  is  as  follows,  viz  :  "  This  day  came  the  parties  by  their 
attomies,  and  the  plaintiff  takes  a  non-suit ;  afterwards,  on 
plaintiff's  motion,  and  on  sufficient  cause  being  shown,  it  is 
ordered  by  the  court,  that  the  non-suit  so  taken  be  set  aside, 
if  the  plaintiff  does  by  the  next  term  of  this  court,  pay  all  the 
costs  in  this  case  incurred,  and  in  this  behalf  expended ;  if 
the  plaintiff  fails  to  pay  all  the  costs  as  aforesaid,  by  the  next 
term  of  this  court,  it  is  further  ordered  and  considered  by  the 
court,  that  the  said  non-suit  shall  not  be  set  aside,  but  shall 
stand  good  and  valid ;  and  that  the  defendant  recover  of  the 
plaintiff  aU  the  costs  of  this  case,  for  which  execution  may 
issue,  after  such  failure  by  plaintiff  to  pay  the  costs  as  afore- 
said, and  after  the  next  term  of  this  court.  And  it  being  prov- 
ed, that  the  plaintiff  is  a  non-resident  of  Alabama,  and  a  citi- 
zen of  Georgia,  on  defendant's  motion,  it  is  ordered  by  the 
court,  that  in  the  event  the  plaintiff  pays  the  costs  heretofore 
incurred,  in  pursuance  of  the  above  order,)  plaintiff  give  se- 
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curity  for  costs  by  the  next  term  of  this  court,  or  that  the 
suit  be  then  dismissed."  It  was  then  proved,  that  the  costs 
of  the  non-suit  had  not  been  paid,  nor  had  security  been  giv- 
en as  required  by  the  order.  Thereupon  the  defendant  re- 
fused to  proceed  further  in  the  cause,  and  prayed  the  court 
tihal  the  same  might  be  stricken  from  the  docket ;  but  the 
court  overruled  the  motion,  permitted  the  requirements  of  the 
order  to  be  now  complied  with,  and  ruled  the  defendant  to  a 
trial,  unless  he  could  show  cause  for  a  continuance.  The 
defendant  refused  to  show  cause  or  acknowledge  himself  in 
court ;  but  excepted  to  the  action  of  the  court  against  him. 
Thereupon  a  judgment  by  nil  dicit  was  rendered  for  the 
amount  of  the  note  declared  on,  &c. 

S.  F*  Rick,  for  the  plaintiff  in  error,  insisted,  that  the  or- 
der should  have  been  complied  with  by  the  first  day  of  the 
succeeding  term ;  and  that  the  term  was  not  considered  as  a 
single  day,  but  according  to  the  truth.  [Pope  v.  Brandon,  2 
Stew.  Rep.  401.] 

No  counsel  appeared  for  the  defendant  in  error. 

COLLIER,  C.  J.— In  Lyons  v.  Long,  6  Ala.  Rep.  103,  an 
otd^r  was  made,  requiring  the  plaintiff  to  give  security  for 
costs  within  sixty  days,  and  in  the  event  of  a  failure  to  do  so, 
tlie  suit  stand  dismissed.  It  was  said  that  the  object  of  the 
legislature,  in  requiring  the  costs  to  be  secured  within  sixty 
days,  was  in  all  probability  to  prevent  surprise  at  the  trial, 
and  it  was  allowable  to  give  security  any  time  at  or  before 
the  next  calling  of  the  cause.  The  defendant  could  not  be 
prejudiced  by  this  indulgence  ;  for  if  he  had  failed  to  prepare 
for  trial,  in  consequence  of  the  failure  promptly  to  cotnply 
with  the  order,  the  <;ourt  would  doubtless  grant  him  a  con- 
tinuance. So  far  then  as  the  order  in  the  present  case  re- 
quired the  plaintiff  to  secure  the  payment  of  costs  to  be  in- 
curred infuturo,  if  not  literally,  it  was  in  point  of  law  com- 
plied With. 

The  plaintiff  was  directed  to  pay  the  costs  incurred  up  to 
the  time  of  setting  aside  the  non-suit,  by  the  next  term  of  the 
court,  and  if  he  failed  to  do  this,  it  was  then  ^'ordered  and 


■ JANUABY  TERM,  1846. ''jM 

Btoao  v.  Bifliiig. 

considered/'  that  the  non-suit  should  not  be  set  aside,  but 
« should  remain  in  full  force,  and  execution  issue  thereupon 
after  the  then  next  term.  The  effect  of  the  entry  was,  either 
to  re-instate  the  cause  in  court  eo  in^tanti  it  was  made,^  or 
else  continue  the  motion  for  that  purpose  sub  jtuUce  until  the 
succeeding  term.  If  the  former,  then,  the  cause  was  rein- 
stated in  court,  and  subject  to  future  action,  and  the  recital 
in  the  entry,  that  it  was  "  ordered  and  considered  by  the 
court,  that  the  said  non-suit  shall  not  be  set  aside,  but  shall 
stand  good  and  valid,  and  thai  th«  defendant  recover/'  Aic.^ 
is  not  restrietive  of  the  power  of  a  court  subsequently  hold- 
en.  The  judgment  being  set  aside,  the  cause  is  infierij  and 
it  is  competent  to  make  any  order  that  may  be  proper,  or  to 
vacate  one  that  has  been  previously  made.  There  is  no- 
thing so  potent  in  the  terms  <<  by  the  next  term,"  &c.,  as  to 
conflict  with  this  conclusion.  It  is  clearly  allowable,  con- 
sistently with  the  rules  of  interpretation,  to  construe  '<  by," 
to  mean  <^on,"  ot  ''at."  In  fact,  by  setting  amde  the  iK>n- 
suit,  on  the  terms  indicated,  the  cause  was  necessarily  coiH 
tinned,  until  the  suceeedii^  court  should  declare,  by  a  de* 
finitive  order,  whether  the  costs  were  paid,  and  the  condition 
of  the  cause.     • 

If  the  effect  of  t)ie  order  was  to  continue  the  motion  to  set 
aside  the  no]>-suit,  then  it  is  clear,  that  at  the  next  term,  it 
was  competent  for  the  court  to  act  on  it,  and  to  disregard  it 
m  toto,  or  modify  it  as  might  be  thought  best.  But  we  think 
the  cause  was  re-instated  by  the  order,  and  it  was  permissi- 
ble to  pay  the  costs,  not  only  iy  the  first  day  of  the  succeed- 
ing term,  but  at  the  calling  of  the  cause,  any  time  during  the 
court.  The  consequence  is,  that  there  is  no  error  in  the  pro< 
ceedingsof  the  Circuit  Court.  Its  judgment  is  consequently 
affirmed. 
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EASLEY  V.  MOSS. 

L  In  actions  of  slander,  it  is  necessary  for  the  plaintiff  to  prove  some  of  the 
-  words,  precisely  as  charged,  hut  not  all  of  them,  if  those  proved  are  in 
themselves  slanderous,  but  he  will  not  be  permitted  to  prove  the  substance 
of  them,  in  lieu  of  the  precise  words. 

fL  Words  spoken  by  an  employef  to  his  overseer,  intended  to  protect  the 
employer's  private  interests  and  property,  but  not  spoken  maliciously,  are 
not  actionable,  although  no  confidence  was  expressed  at  the  time  of  speak- 
ing, and  although  the  same  words,  published  under  other  circumstances, 
would  be  slander. 

Writ  of  Error  to  the  Circuit  Court  of  Lowndes. 

Slander  by  Easly. against  Moss,  for  speaking  these  worcb 
to  his  overseer :  ''  I  want  you  to  be  particular  about  n>y  hog» 
and  sheep,  as  Easly  is  in  the  habit  of  marking  them,  and  I 
have  lost  from  fifteen  to  twenty  head  of  them  every  year  since 
Easley  has  lived  on  "the  place."  • 

At  the  trial,  on  the  plea  of  not  guilty,  the  plaintiff  intro- 
duced a  witness,  who  stated,  that  a  month  or  two  before  this 
suit  was  brought,  he  was  the  defendant's  overseer,  and  about 
that  time  the  defendant  said  to  him :  ^'  I  want  you  to  be  par- 
ticular about  my  hogs  and  sheep,  as  Elasley  was  in  the  habit 
of  marking  my  hogs  and  lambs,  and  I  have  lost  from  fifteea 
to  twenty  head  of  them  by  it ;"  and  that  the  defendant  had 
frequently  said  the  same  in  substance  to  him,  sometimes  us* 
ing  the  words  hogs  and  sheep,  and  sometimes  hogs  and  lambs. 
In  reference  to  this  evidence,  the  plaintiff  requested  the  court 
to  charge  the  jury,  "  that  it  is  not  necessary  to  prove  the  pre- 
cise words  charged,  but  it  is  sufficient  to  prove  the  substance 
of  them."     Which  charge  the  court  refused  to  give. 

In  reference  to  the  same  evidence,  the  plaintiff  requested 
the  further  charge,  that  unless  what  Moss,  the  defendant, 
said  to  the  witness,  was  in  confidence,  and  so  expressed  at 
the  time,  the  words  were  actionable.     This  was  refused,  and 
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Ihe  court  charged,  that  if  the  words  used  as  aforesaid  were 
intended  to  protect  the  defendant's  private  interests  and  pro- 
perty,  and  not  spoken  maliciously,  they  would  not  be  slan- 
derous. • 

The  plaintiff  excepted  to  the  refusal  of  the  court  to  chaise 
as  asked,  and  to  the  charge  given,  and  he  now  assigns  the 
same  as  «rror. 

G.  W.  Gati^e,  for  the  plaintiff  in  enor,  insisted — 

1.  As  many  of  the  words  were  proved,  it  was  proper  to 
give  the  substance  of  the  others.  [Cummins  v.  Walters,  1 
Porter,  323, 377.]  Williams  v.  Bryant,  4  Ala.  Rep.  44,  will 
be  found  to  hiy  down  the  same  rule  substantially,  if  the  cir- 
cumstances of  the  case  are  looked  at.  Teague  v.  Williams, 
7  Ala.  Rep.  844,  is  not  inconsistent  with  either. 

2.  The  relation  between  the  defendant  and  witness,  as 
employer  and  overseer,  is  not  such  as  brings  the  slander  with- 
in the  notion  of  confidentialcommunications.  [Starkie  on  Slan- 
der, 209  to  212 ;  12  Mass.  48 ;  2  Starkie's  Ev.  863  to  865.] 

3.  If  the  words  are  false,  the  fact  that  they  were  spoken 
to  guard  the  defendant's  interest  is  no  protection.  By  the 
charge,  the  jury  were  induced  to  believe  they  must  look  to 
the  evidence  for  malice  and  not  to  the  words  as  false. 

J.  B.  Stone,  contra,  cited,  and  relied  on,  Williams  v.  Bry- 
ant, 4  Ala.  Rep.  44;  Starkie  on  Slander,  209,  212;  Starkie 
on  Ev.  862 ;  2  Saunders  on  P.  &  E.  326,  329,  and  cases 
there  cited. 

GOLDTHWAITE,  J.— 1.  In  Williams  v.  Bryant,  4  Ala. 
Rep.  44,  we  considered  that  words  precisely  equivalent  in 
meaning,  would  not  sustain  a  declaration  in  which  the  words 
charged  to  have  been  spoken,  meant  the  same  thing.  In 
this  we  merely  conformed  to  the  previous  decision  in  Cum- 
mins V.  Walters,  1  Porter,  377.  We  then  said,  it  is  not  ne- 
cessary to  prove  all  the  words  charged,  provided  such  as  are 
proved  are  slanderous,  and  all  the  words  charged  are  not  es- 
sential to  constitute  the  charge.  We  think  the  plaintiff,  so 
far  as  prdof  of  the  words  was  concerned,  might  safely  have 
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gone  to  the  jury,  tinder  the  role  as  laid  down  in  the  case  (first 
cited,  but  the  circimistance  that  he  has  failed  to  obtain  a  ver- 
dict, will  not  warrant  us  in  departing  from  a  rule  which  is 
entirely  satisfactory  with  reference  to  this  class  of  suits.  The 
plaintiff  was  required  to  prove  the  precise  words  charged  to 
have  been  spoken,  though  not  all  of  them,  if  what  he  did 
prove  were  in  themselves  slanderous,  and  he  wil^not  be  per- 
mitted to  prove  the  substance  of  them,  in  lieu  of  the  precise 
words.  What  is  said  in  the  subsequent  case  of  Teague  v. 
Williams,  7  Ala.  Hep.  844,  in  the  coiamenoemeDtof  the  opin- 
ion,. has*no  reference  to  the  point  decided,  but  after  collating 
the  decisions  of  other  courts,  we  reiterate  our  own  rule,  tliat 
the  onus  lay  with  the  plaintiff,  of  proving  that  the  w(»ds 
charged,  or  some  of  them  that  were  actionable,  were  uttered. 
It  is  true,  the  words  there  spoken  were  charged  as  reiSraring 
to  a  suit  between  the  parties,  in  which  their  names  were  . 
transposed,  and  we  held  this  tianspositionmade  no  differsnoe, 
the  words  being  the  same  in  either  event. 

•2.  The  rule  with  respect  to  communications  from  one  per- 
son to  another,  of  matter  which,  if  publidied  maliciously, 
Would  be  actionable,  is  thus  laid  down  by  an  approved  wri- 
ter on  evidence :  "  Whenever  it  appears  from  the  plaintiff's 
own  showing,  or  in  evidence  on  the  part  of  the  defendant, 
that  the  publication  was  made  upon  an  occasion,  and  under 
circumstances,  which  justify  a  prima  facie  presumption,  that 
notwithstanding  the  tendency  of  the  words  to  defame  *or  dis- 
parage the  plaintiff,  they  were  not  spoken  or  published  with 
that  view,  but  on  the  contrary,  in  the  bona  fide  dischai^e  of 
some  legal  or  moral  duty  to  society,  or  even  in  the  fair  and 
honest  prosecution  of  the  rights  of  the  party  himself,  or  the 
protection  of  his  interests,  the  plaintiff  will  fail,  unless  he  can 
establish  the  malicious  intention  by  extrinsic  evidence." 
[2  Starkie  Ev.  863.]  The  communications  by  an  employer 
to  his  overseer,  having  reference  to  the  protection  and  care  of 
the  property  committed  to  his  charge,  are  certainly  entitled 
to  be  considered  as  confidential,  and  if  made  without  malice, 
will  not  render  the  employer  liable  to  an  action  of  slander, 
although  he  may  have  entertained  improper,  or  even  unjust 
suspicion^  of  the  honesty  of  his  neighbors,  and  expressed 
these  opinions  in  terms  which,  if  published  under  other  cir- 
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cumslazices,  would,  from  their  being  unfounded,  he  deemed 
ttalicious.  We  think  this  question  was  properly  left  to  the 
jury  by  the  court. 

Let  the  judgment  be  affirmed. ' 


KIZER  V.  LOCK. 


].  Where  one  had  the  pre-emption  right  tP  enter  certain  land,  which  anoth- 
er agreed  to  advance  the  money  and  enter,  provided  the  entry  waa  made 
in  his  own  name,  and  that  upon  being  repaid  the  purchase  money,  he 
would  convey  the  land — ^Held,  that  this  contract,  if  in  writing,  and  signed 
by  the  party  to  be  charged,  could  be  enforced  after  a  payment  of  the  pur- 
chase money,  either  in  equity,  for  a  ^fpecific  performance,  or  by  action  at 
law,  to  recover  damages  for  its  breach. 

&  it  is  not  necessaiy  in  such  a  suit,  to  alledge  in  the  declaiation,  tfaa(  the 
coBtzBCt  was  in  writing,  but  it  must  be  proved  on  the  tnaL 

Error  to  the  Circuit  Court  of  Monroe. 

This  was  an  action  on  the  case,  by  the  plaintiff  against 
the  defendant  in  error. 

The  declaration  is  as  follows :  '^  For  that  whereas,  the 
plaintiff  was  in  possession,  resided  on,  and  cultivated  a  valu- 
able tract  of  land,  to  wit,  &c.  (describing  it,)  to  wit,  on  1st 
August,  1838,  of  the  value  of  $2,000,  to  which  he,  the  plain- 
tiff, was  entitled  to  a  pre-emption  right,  to  enter  the  same, 
at  one  dollar  and  twenty-five  cents  per  acre,  according  to  the 
law  of  the  United  ^tates,  and  intended  so  to  do,  and  to  sell 
one  half  of  said  tract  of  land  for  a  large  profit,  but  the  de- 
jfendant  intending  to  cheat  and  defraud  the  plaintiff  out  of 
said  land,  persuaded  the  plaintiff  not  to  sell  any  part  of  said 
land,  but  promised,  inasmuch  as  he,  the  defendant,  owed  the 
plaintiff  a  part  of  the  money,  he  would  lend  the  plaintiff 
:thfi  .residue  required  to  enter  the  land,  if  the  plaintiff  would 
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permit  the  title  to  be  taken  out  in  the  defendant's  name,  as 
security  for  the  repayment  of  the  purchase  money,  aiid  then 
agreed  to  convey  said  land  to  plaintiff,  whenever  the  plaintiff 
would  repay  said  sum  of  inonej.  ' 

In  consideration  of  said  agreement,  the  plaintiff  did  permit 
the  defendant  to  enter  said  land  in  his  own  name,  and  after- 
wards, to  wit,  on  the  5th  January,  1839,  tendered  to  the  de- 
fendant the  residue  of  said  purchase  money,  together  with 
all  charges  incurred  in  the  purchase  of  said  land.  But  the 
defendant  deceitfully  contriving,  &c.  refused,  &c.  to  the  dam- 
age of  the  plaintiff  $2,000,  &c. 

The  defendant  demurred  to  the  declaration,  and  the  court 
sustained  the  demurrer.     This  is  now  assigned  as  eiror. 

Hopkins,  for  plaintiff  in  error. 
Peck  &  Clarke,  contra. 

ORMOND,  J. — The  substance  of  the  agreement,  as  recit- 
ed in  the  declaration,  is,  that  the  plaintiff  was  entitled  to  a 
right  of  pre-emption  in  certain  lands,  and  being  about  to  en- 
ter the  same  at  the  land  office,  the  defendant,  who  was  in- 
debted to  him,  in  part  of  the  sum  necessary  to  enter  the  land, 
offered,  and  agreed  to  advance  the  residue  of  the  money  ne- 
cessary to  make  the  entry,  provided  he  was  permitted  to  en- 
ter the  land  in  his  own  name,  and  that  upon  the  repayment 
of  the  sum  due,  he  would  reconvey,&c.,  which  he  refuses  to 
do,  although  the  money  has  been  tendered  to  him.  This, 
though  informally  stated  in  the  declaration,  is  such  a  contract 
as  may  be  enforced,  if  it  be  in  writing,  and  signed  by  the 
party  to  be  charged,  as  required  by  the  statute  of  frauds,  and 
the  party  aggrieved,  might,  at  his  option,  have  a  specific  per- 
formance in  Chancery,  or  his  action  at  law,  for  a  breach  of 
the  contract. 

It  is  probable,  that  the  decision  of  the  court  below  was 
made  upon  the  ground,  that  it  did  not  appear  that  the  contract 
was  in  writing.  This  was  not  necessary  to  be  stated  in  the 
declaration.  The  rule  as  laid  down  in  the  books,  is,  that 
where  a  statute  makes  a  writing  necessary,  where  it  was  not 
so  at  the  common  law,  it  is  not  necessary  to  plead  the  thing 
to  be  in  writing,  though  it  must  be  proved  to  be  so  in  cri- 
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dence.  [2  Salkeld  Anon.  619 ;  Stephen  on  P.  376.]  A  dis- 
tinction is  said  to  exist,  between  a  plea  and  declaration,  and 
that  in  the  former  it  must  be  so  averred.  [Case  v.  Barber, 
Sir  T-  Ray.  460 ;  see  also,  Brown  v.  Barnes,  6  Ala.  Rep. 
694.] 

From  this  view,  it  results,  that  the  court  erred  in  the  de- 
cision made ;  its  judgment  is  therefore  reversed  and  the  cause 
remanded. 


SHANKLIN  V.  JOHNSON. 


1.  If  a  master  permitB  his  slave  to  retain  and  dispose  of  a  portion  of  his  eam^ 
ingB,  he  cannot  afterwards  reclaim  them ;  and  where  the  slave  under  such 
permission  placed  the  part  yielded  up  to  him  in  the  hands  of  a  third  per- 
son, to  he  invested  in  real  estate,  and  a  title  taken  in  the  name  of  such 
person,  that  the  slave  mi^ht  have  the  benefit  of  the  purchase,  there  is  no 
lesolting  trust  in  favor  of  the  master ;  nor  would  any  subsequent  master, 
in  virtue  of  his  purchase,  acquire  such  right  But  where  the  person  who 
has  invested  the  slave's  money,  sold  the  property,  counted  the  proceeds  in 
bis  presence,  acknowledging  it  to  be  his,  borrowed  from  him  a  part,  and 
promised  to  return  it,  the  law  will  consider  this  a  promise  to  perfbrm  that 
which  was  previously  a  moral  duty,  and  it  inures  to  the  master,  though  he 
may  have  purchased  the  slave  subsequent  to  the  investment  of  the  money. 

Writ  of  Error  to  the  County  Court  of  Mobile. 

This  was  an  action  of  assumpsit,  at  the  suit  of  the  defend^ 
ant  in  error  against  the  plaintiff.  The  declaration  contains- 
two  counts,  viz :  1.  For  money  paid,  laid  out  and  expended.r 

2.  For  money  had  and  received.  The  cause  was  tried  upon 
the  general  issue,  a  verdict  returned  for  the  plaintiff  for 
$818  21,  and  judgment  rendered  accordingly.  On  the  trial, 
the  defendant  excepted  to  the  ruling  of  the  court.  It  was^ 
proved  by  a  witness,  introduced  by  the  plaintiff,  that  the  de- 
fendant and  a  slave  of  the  plaintiff,  named  Moses,  came  ta 
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the  witnesses  house,  and  asked  him  to  count  money  ;  where- 
upon he  counted  seven  hundred  dollars,  when  defendant  re--- 
marked,  that  he  had  sold  Moses'  lot  lor  that  sum,  that  bd 
should  use  a  part  of  it  to  purchase  his  (defendant's)  daugh- 
ter, but  would  return  it  to  Moses  at  some  future  time.  The 
defen£[ant  was  a  free  man  of  color. 

Moses  was  once  the  property  of  Mrs.  Owen,  then  of  Ale- 
Grew,  and  perhaps  Zunts,  before  he  was  purchased  by  the 
plaintiff.  The  title  to  the  lot  spoken  of  by  the  witness,  had 
been  in  the  defendant,  though  purchased  with  money  fur- 
nished by  Moses,  which  he  had  saved  from  his  industryover 
and  above  the  wages  which  his  previous  owners  had  demand- 
ed of  him.  It  had  been  purchased,  and  a  deed  made  for  it  to 
Shanklin,  while  Moses  was  the  slave,  of  Mrs.  Owen,  but  it 
was  not  sold  until  the  plaintiff  purchased  him,  according  to 
the  testimony  adduced  by  the  plaintiff,  though  perhaps  the 
evidence  offered  by  the  defendant  may  show  the  reverse. 

Neither  of  the  previous  owners  of  Moses  make  any  claim 
to  the  lot,  or  the  money  for  which  it  was  sold. 

The  defendant's  counsel  prayed  the  court  to  charge  the 
jury,  that  if  defendant  became  indebted  to  Moses  during  the 
time  he  was  the  slave  of  Mrs.  Owen,  McGrew,  or  any  other 
person  than  the  plaintiff,  for  the  money  or  property,  and  the 
payment  of  this  debt  was  the  subject  of  conversation  with 
the  first  witness,  the  plaintiff  could  not  recover.  This  charge 
was  refused,  but  the  court  charged  the  jury,  that  if  Moses 
was  the  property  of  the  plaintiff  when  the  defendant  acknow- 
ledged the  indebtedness,  the  plaintiff  was  entitled  to  a  ver- 
dict, though  the  debt  originated  before  he  became  the  mas- 
ter of  Moses.  Further^  if  the  jury  believed  the  lot  belonged 
to  the  defendant,  who  was  indebted  to  Moses,  and  acknow- 
ledged that  the  proceeds  of  the  lot  were  Moses',  who  at  that 
time  was  the  property  of  the  plaintiff,  the  plamtiff  was  enti- 
tled to  recover. 

The  jury  were  also  instructed,  that  if  they  believed  the 
seven  hundred  dollars  was-  acknowledged  by  the  defendant 
to  be  Moses'  money,  when  the  latter  was  die  slave  of  any 
other  person  than  the  plaintiff,  then  they  should  find  for  the 
defendant.  Lastly  :  If  they  believed  the  lot  was  bought  by 
the  defendant  with  Moses'  money,  before  Mosea  became  the 
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plaintiff 's  property,  the  jdaintiff  could  not  recover,  although 
it  may  have  been  sold  subsequent  to  that  event.  To  the 
refusal  to  charge,  and  the  charges  given,  the  defendant  ex- 
cepted, &c. 

J.  A.  Campbell,  for  the  plaintiff  in  error.  The  master  is 
certainly  entitled  to  the  earnings  of  his  slave,  or  whatever 
money  or  property  he  may  become  possessed  of.  But  the 
acknowledgement  in  the  present  case,  that  the  defendant 
held  the  seven  hundred  dollars  for  Moses,  could  not  inure  to 
the  ^aintiff;  for  he  was  in  no  way  connected  with  the  con- 
sideration, nor  had  he  an  interest  therein.  A  note  or  bond 
to  a  slave  is  void,  and  in  itself  gives  no  right  to  the  mas- 
ter— a  verbal  promise  certainly  cannot  impose  a  stronger  ob- 
ligation in  law. 

Although  the  master  is  entitled  to  the  acquisitions  of  the 
slave,  he  must  claim  them  in  virtue  of  his  right  to  the  slave's 
labor,  and  not  because  the  latter  has  derived  them  under  a 
contract  with  a  third  person.  There  is  no  pretence  that  the 
plaintiff  was  interested  in  the  contract  between  the  defendant 
and  Moses,  (if  there  could  have  been  one,)  at  the  time  it 
was  made,  or  in  the  consideration  for  the  defendant's  pro- 
mise. 

J.  TssT,  for  the  defendant  in  error.  Moses  was  the  pro- 
perty of  Mrs.  Owen,  when  he  placed  (as  it  appears  from  the 
bill  of  exceptions)  two  hundred  dollars  in  the  defendant's 
hands,  to  purchase  the  lot  from  Kennedy.  Mrs.  O.  allowed 
him  to  appropriate  at  pleasure  his  earnings,  over  and  above 
the  wages  he  paid  her,  and  now  declares  that  she  has  ^no 
claim  on  what  he  thus  accumulated.  There  was,  then,  no 
resulting  trust  in  her  favor,  or  in  favor  of  any  one  else  to  the 
lot,  so  long  as  the  title  remained  in  the  defendant.  In  fact, 
it  was  the  defendant's,  charged  with  the  moral  obligation  to 
pay  Moses,  or  whoever  might  then  be  his  master,  the  pro- 
ceeds. 

The  case  may  be  more  succinctly  stated  thus :  Mrs.  Owen, 
in  effect,  gave  Moses  two  hundred  dollars,  which  she  consent- 
ed he  might  dispose  of  at  pleasure — ^Moses  accordingly  put  it 
35 
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in  the  hands  of  the  defendant,  to  lay  it  out  for  him — ^the  de- 
fendant invested  it  in  his  own  name,  in  real  estate ;  after- 
wards he  sold  the  property,  counted  out  the  purchase  money 
in  Moses'  presence,  and  said  it  belonged  to  Moses.  The  le- 
gal claim  to  the  money,  at  the  suit  of  Mrs.  Owen,  or  any  in- 
termediate owner  of  Moses,  did  not  exist,  until  the  lot  was 
sold,  and  the  money  thus  counted,  &c.  The  acknowledge- 
ment and  promise  of  the  defendant  can  only  inure  to  the  in- 
dividual who  was  Moses'  master  at  the  time  it  was  made, 
and  this  we  have  seen,  was  the  plaintiff.  In  Brandon's  v. 
Huntsville  Bank,  1  Stew.  Rep.  320,  the  masters  of  a  slave 
who  had  found  money,  were  permitted  to  recover  it  of  a  per- 
son who  had  received  it  from  the  slave. 

COLLIER,  C.  J. — According  to  the  civil  law,  whatever  a 
slave  has  at  any  time  acquired,  either  by  delivery,  donation, 
stipulation,  bequest,  or  any  other  means,  becomes  the  proper- 
ty of  the  master,  although  he  may  be  ignorant  of  it,  or  were 
"adverse  to  the  acquisition ;  for  a  slave  it  is  said  can  have  no 
property.     [Cooper's  Justinian,  100.] 

Lord  Coke,  (Lib.  2,  ^  177,)  in  treating  of  villeinage,  says, 
-^<  if  a  villein  purchase  land,  and  alien  the  same  to  another, 
before  the  Lord  enter,  then  the  Lord  cannot  enter ;  for  it 
shall  be  adjudged  his  folly  that  he  did  not  enter  when  the 
land  was  in  the  hands  of  the  villein ;  and  so  it  is  of  goods. 
If  the  villein  buy  goods  and  sell,  or  give  them  to  another, 
before  the  Lord  seizeth  them,  then  the  Lord  may  not  seize 
them." 

In  this  country,  it  is  said  that  slaves  can  do  nothing  in  their 
own  right,  can  hold  no  property,  can  neither  buy,  sell,  barter 
or  dispose  of  any  thing,  without  express  permission  from  their 
master  or  his  substitute ;  so  that  etery  thing  they  can  do,  or 
possess,  is,  in  legal  contemplation,  by  permission  of  the  master, 
and  for  his  benefit.  See  Brandon ^s  v.  Huntsville  Bank,  1  Stew. 
R.  320,  and  cases  there  cited  in  the  arguments  at  the  bar, 
and  the  opinions  of  the  court. 

.  It  is  abundantly  shown  by  the  evidence,  that  Moses  was 
permitted  to  labor  in  Mobile,  upon  the  payment  to  Mrs.  Ow- 
en of  stated  wages,  all  that  he  could  earn  beyond  these,  he 
was  permitted  to  dispose  of  at  pleasure  ;  while  4ie  was  her 
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slave,  he  saved  two  hundred  dollars,  which  the  defendant 
invested  in  a  lot  purchased  of  Joshua  Kennedy,  and  receiv* 
ed  a  legal  conveyance  of  the  same  to  himself.  AH  this  took 
place  some  years  before  Mrs.  Owen's  ownership  of  Moses 
ceased.  Whether  the  lot  was  sold  by  the  defendant  before 
the  plaintiff  became  the  master  of  Moses,  does  not  conclusive- 
ly appear — the  testimony  being  contradictory.  But  it  is  be- 
lieved to  be  undisputed,  that  when  the  purchase  money  was 
produced,  counted,  and  in  Moses'  presence  admitted  to  be 
his,  by  the  defendant,  and  further,  that  the  latter  held  part 
of  it  as  a  loan,  for  a  specific  purpose,  and-  would  repay  it, 
then  the  ownership  of  the  plaintiff  had  already  conunenced. 

It  is  certainly  competent  for  the  master  to  give  money  to 
his  slave,  with  permission  to  dispose  of  it  at  pleasure,  and  if 
disposed  of,  it  cannot  be  reclaimed  by  the  master.  There 
could  then  be  no  resulting  trust,  consequent  upon  the  pur- 
chase by  the  defendant,  in  favor  of  Mrs.  O.  In  fact,  she 
explicitly  disavows  all  right  to  the  savings  of  her  slave. 

As  it  respects  the  intermediate  masters,  they  certainly  ac- 
quired no  legal  or  equitable  right  in  virtue  of  the  purchase 
from  Mrs.  O.;  for  if  it  had  been  competent  for  her  to  do  so, 
she  did  not  intend,  or  attempt,  to  impart  such  right.  Moses 
was  incompetent  to  make  any  contract  with  the  defendant, 
by  which  the  right  to  the  lot  inured  to  himself,  either  in 
equity  or  at  law.  There  was  then  nothing  more  than  amor- 
al duty  incumbent  on  the  defendant,  to  give  to  him  the  pro- 
ceeds of  the  lot,  whether  derivable  for  leasing  or  selling. 
This  moral  duty  imposed  a  legal  obligation  when  the  de- 
fendant produced  the  money,  counted  it  for  Moses,  acknow- 
ledging it  to  be  his,  and  borrowed  a  part  of  it  from  him,  just 
as  much  as  if  it  had  then,  for  the  first  time,  been  deposited 
in  his  hands.  When  this  took  place,  the  plaintiff  was  the 
master,  and  the  right  to  the  money  of  course  itmred  to  him. 

Does  not  the  right  of  the  master  to  recover  and  appropriate 
the  savings  of  the  slave,  or  what  may  be  given  him  by  others, 
result  from  the  relation  between  them,  and  does  not  the 
right  cease  whenever  the  connection  is  dissevered  ?  We  in- 
cline to  think,  that  such  is  the  law.  If  then  the  plaintiff  is 
not  entitled  to  the  money,  admitted  by  the  defendant  to  be 
in  his  hands,  the  latter  may  retain  it  against  all  the  rest  of 
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the  world.  This  would  be  exceedingly  unjust  to  the  slave, 
as  we  must  suppose,  ,that  whatever  is  recovered  will  be  ap- 
propriated to  his  benefit,  although  the  la'Ar  might  not  coerce 
the  performance  of  such  a  duty. 

The  court,  in  the  charges  given  and  refused,  did  not  rule 
the  law  materially  different,  so  far  as  it  respects  the  rights  of 
the  parties,  from  what  we  have  laid  it  down.  We  think 
there  is  no  available  error,  and  the  judgment  is  consequently 
affirmed. 


MURPHY  &  PIERSON  v.  GEE. 

1.  When  the  suit  ie  against  the  indarser  of  a  note  not  negotiable,  after  a 
fkilure  to  recover  in  a  suit  against  the  maker,  commenced  with  the  stata* 
toiy  diligence,  the  declaration  must  show  the  suit  against  the  maker  was 
decided  by  a  judgment  upon  the  meriis  ofihs  note;  and  a  declaration  is  de* 
fective  if  it  alledges  only  the  detenuination  of  the  suit  in  favor  of  the 
maker. 

Writ  of  Error  to  the  Circuit  Court  of  Wilcox. 

Assumpsit  by  Murphy  &  Pierson,  as  the  indorsees  of  a 
note,  made  by  C.  Pritchett,  against  Gee' as  the  indorser. 
The  note  is.  dated  21st  April,  1842,  for  the  sum  of  $750,  pay- 
able on  the  1st  March,  1843,  to  Sterling  H.  Gee,  or  order, 
and  by  him  indorsed  to  the  defendant,  and  by  him  to  the 
plaintiflfs. 

The  declaration  sets*  out  the  note  and  indorsements  in  the 
usual  mode ;  avers  that  the  note  was  not  paid  at  maturity,  and 
that  the  plaintiffs  commenced  suit  against  the  maker,  ou  the 
3d  of  March,  1843,  in  the  Circuit  Court  of  Clarke  county  • 
that  county  being  the  residence  of  the  maker,  and  that  court 
the  first  to  which  he  could  be  sued.  It  then  proceeds  to 
aver,  that  the  said  suit  waa  prosecuted  in  due  form  of  law, 
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against  the  maker,  and  that  afterwards,  on  the  31st  March, 
1845,  judgment  was  rendered  in  that  suit  in  fa\ror  of  the  ma- 
ker, against  the  plaintiffs. 

From  these  facts  the  liability  of  the  defendant  is  deduced, 
and  the  declaration  concludes  with  a  super  se  assumpsit  and 
breach. 

The  defendant  demurred,  and  the  court  sustaineduhe  de- 
murrer and  final  judgment  was  given  for  him. 

This  is  now  assigned  as  error. 

C.  C.  Skllers,  for  the  plaintiif  in  erjor. 
J.  D.  Jeni^ins,  contra. 

GOLDTH  WAITE,  J.— In  the  recent  decision  of  Hagerthy  . 
V.  Bradford,  at  this  term,  we  held«  that  whenever  an  indor- 
see, in  his  suit  against  the  maker,  fails  upon  the  merits  of  the 
cause,  in  obtaining  a  judgment  for  th^  amount  of  the  note, 
such  judgment  is  prima  facie  evidence  in  all  cases  to  charge 
the  indorser,  when  the  suit  is  commenced  with  the  statutory 
diligence. 

From  this  decision,  we  may  deduce  the  rule  of  pleading 
proper  to  suits  against  the  indorser,  upon  the  failure  to  recov- 
er &om  the  maker.  The  averments  of  the  declaration,  in  our 
judgment,  should  show  the  suit  was  determined  in  favor  of 
the  maker,  upon  the  merits  of  the  note.  The  averment  here 
is,  that  the  judgment  was  rendered  in  favor  of  the  maker ;  and 
this  might  be  as  well  on  some  defence  against  the  indorsee, 
as  upon  the  merits  of  the  note.  We  think  the  averments  do 
do  not  sufficiently  show  the  suit  against  the  maker  was  de^ 
tennined  on  the  merits  of  the  note,  and  therefore  the  decla» 
ration  is  defective. 

Judgment  affirmed. 
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yr  315  1.  Where  a  plaintiff  who  had  obtained  judgment  below,  sued  out  a  writ  of 
error  to  this  court  to  reverse  it,  and  whilst  the  cause  was  pending  here, 
sued  out  execution  upon  his  judgment,  and  collected  the  money,  and  the 
Ikct  not  being  brought  to  the  notice  of  tliis  court,  until  after  its  judgment 
had  been  pronounced,  reversing  and  remanding  the  cause,  an  order  was 
made,  directing  that  the  certificate  of  this  court  should  not  issue,  until  the 
debt,  interest,  and  costs  below  were  refunded  to  the  defend^t 

Motion  by  the  defendant,  for  a  stay  of  proceedings  upon 
.the  Tirrit  of  error,  upon  the  grounds,  that  the  plaint ilSr had  co- 
erced payment  of  the  judgment  below,  by  execution,  after 
he  had  sued  out  his  writ  of  error — ^which  being  supported  by 
the  affidavit  of  the  sheriff,  a  rule  nisi  was  ordered  to  issue. 
The  plaintiff  failed  to  appear  and  answer,  and  a  motion  was 
then  inade,  by  T.  Williams,  for  the  defendant  in  error,  that 
the  rule  be  made  absolute. 

ORMOND,  J. — ^In  this  case,  the  plaintiff  below  obtained  a 
judgment,  with  which  he  was  not  satisfied,  and  sued  a  writ 
of  error  therefrom  to  this  court,  and  upon  a  hearing  in  this 
court,  the  judgment  was  reversed.  After  the  judgment  was 
pronounced,  the  defendant  in  error  moved  to  stay  all  proceed- 
ings upon  the  judgment,  upon  the  ground  that  whilst  the 
cause  was  pending  here,  the  plaintiff  sued  out  an  execution 
upon  his  judgment,  and  caused  the  amount  to  be  made  by 
execution.  These  facts  are  shown  by  affidavit,  and  no  an- 
swer being  made  to  the  rule  nisiy  the  presumption  arises  that 
the  facts  are  true.  Upon  this  state  of  facts,  if  the  motion  had 
been  made  before  judgment  was  rendered  in  this  court,  we 
would  have  directed  a  stay  of  all  proceedings,  until  the  mo- 
ney was  returned  to  the  defendant,  it  being  obviously  unjust 
that  the  plaintiff  should  collect  the  amount  of  his  judgment^ 
which  he  is  complaining  of  as  erroneous,  and  in  which  he 
may,  upon  another  trial,,  entirely  fail  to  recover  any  thing. 
The  judgment  having  been  reversed  before  this  motion  was 
made,  the  only  remedy  we  can  now  afford  the  defendant,  is, 
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to  direct  that  the  certificate  of  this  court  shall  not  issue,  until ' 
the  debt,   interest,  and  costs  of  the  judgment  below,  are  re- 
funded to  the  defendant. 

All  courts  are  in  the  habit  of  restraining  the  action  of  suit- 
ors before  them,  when  their  acts  are  oppressive,  or  vexatious. 
Thus  where  a  writ  of  error  is  sued  out,  and  bail  in  error  giv- 
en, so  as  to  supersede  execution,  if  the  plaintiff  in  error  sues 
out,  as  he  may,  scire  facias  on  the  judgment,  or  brings  a  new 
action  on  the  judgment,  the  appellate  court  will  direct  a  stay 
upon  all  proceedings  upon  terms,  until  the  suit  upon  the  writ 
of  error  is  determined,  unless  the  writ  of  error  is  obviously 
prosecuted  for  delay  merely.  [Tidd's  Practice,  470.]  This 
case  is  entirely  analagous  to  the  present.-  It  is  certainly  both 
vexatious  and  oppressive  in  the  plaintiff,  to  prosecute  a  suit 
here,  to  reverse  a  judgment,  the  correctness  of  which  he  im- 
pliedly affirms,  by  coercing  payment  from  the  defendant  un- 
der it.  We  will  therefore  refuse  our  aid,  until  he  places  the 
opposite  party  in  statu  quo,  by  refunding  all  the  money  he 
has  exacted  from  him  by  his  execution. 

Rule  made  absolute. 


THE  PLANTERS'  AND  MERCHANTS'  BANK  OP 
MOBILE  V.  KING,  UPSON  &  Cc. 

1.  1^  an  action  against  the  indorsers  of  a  !jote,  which  purported  to  have  been 
indoraed  under  a  power  of  attorney,  the  defendants  denied  the  indorse- 
ment,  and  demurred  to  the  evidence,  which  recited  that  the  execution  of 
the  power,  as  well  as  the  note  on  which  the  plaintiff  sought  to  recover 
judgment,  were  proved ;  it  will  be  intended,  as  the  making  of  the  note  was 
not  a  point  in  issue,  that  the  indorsement,  and  not  the  execution  of  the 
note,  was  in  fact  proved. 

2.  Where  an  attorney  is  invested  with  an  authority,  in  writing,  to  indorse 
Botes  for,  and  on  account  of  his  principal,  it  confers  power  to  indorse  notef 
of  which  the  principal  is  ostensibly  the  legal  proprietor,  and  it  devolve* 
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•  upon  the  principal,  in  such  case,  to  show  that  the  authority  has  been  abus* 
ed,  or  transcended. 

3.  The  statement  contained  in  a  notarial  protest,  that  the  notary  had  sent  no- 
tices of  the  dishonor  of  the  paper,  addressed  to  the  parties  at  a  particular 
place,  is  no  proof,  even  on  a  demurrer  to  evidence,  that  the  notices  were 
properly  directed ;  this  fact  must  be  shown  by  proof,  faidependcnt  of  the 
protest 

4.  SenMez  it  cannot  be  intended,  because  one  is  authorized  to  indorse  notes, 
that  he  is  also  an  agent  for  the  purpose  of  receiving  notices  of  their  dis- 
honor. 

Writ  of  Error  to  the  Circuit  Court  of  Mobile. 

This  was  a  suit  by  notice  and  motion  against  the  defend- 
ants, as  indorsers  of  a  promissory  note  of  the  following  tenor, 
viz  :     "  $3,700  Mobile,  August  23rf,  1838. 

Ninety  days  after  date,  we  promise  to  pay  King,  Upson  &> 
Co.,  or  order,  thirty-seven  hundred  dollars,  for  value  receiv- 
ed, negotiable  and  payable  at  the  Planters'  and  Merchants' 
Bank  of  Mobile.  L.  &  C.  C.  Langdon  &,  Co." 

Indorsed  thus :  "  King,  Upson  &  Co.  per  C.  C.  Langdon  ; 
Rob't  E.  Love,  per  Lea  &  Langdon,  att'ys,  Lea  &  Lang- 
don." 

The  defendants  pleaded  non-assumpsit,  which  was  verifi- 
ed by  affidavit,  and  thereupon  the  cause  was  submitted  to 
the  jury.  To  make  out  their  case,  the  plaintiff  adduced  the 
note,  of  which  the  above  is  ^  copy,  together  with  the  protest 
of  a  Notary  Public  /or  non-payment,  of  which  it  is  certified 
that  the  indorsers  had  due  notice  in  writing,  directed  by  the 
Notary,  "  to  the  several  indorsers,  and  left  at  the  office  of 
Lea  &  Langdon,  also  to  the  first  and  second  indorsers  at 
Marion,  Perry  county,  Alabama,  and  put  in  the  post  office." 
The  plaintiff  also  gave  in  evidence  a  letter  of  attorney,  pur« 
porting  to  be  made  by  the  defendants,  bearing  date  the  7th 
day  of  April,  1838,  by  which  they  appointed  Charles  C.  Lang- 
don their  attorney,  with  full  power  and  authority,  for  them, 
and  in  their  names,  "  to  draw  and  indorse  promissory  notes, 
lo  accept,  draw  and  indorse  bills  of  exchange,  and  to  sign 
€Uiy  check  or  checks,  order  or  orders,  for  any  money  or  effects, 
which  we  now  have,  or  may  hereafter  have,  deposited  in  the 
Planters'  and  Merchants'  Bank  of  Mobile,"  &c. 
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The  letter  of  attorney  is  attested  by  a  subscribing  witness, 
and  on  it  is  written  a  certificate  of  J.  H.  Adams,  a  Notary 
Public,  bearing  even  date  therewith,  in  which  it  is  certified 
that  the  defendants  acknowledged  that  they  sighed,  sealed 
and  acknowledged  the  same.' 

It  was  also  proved,  that  the  note  in  question  was  really  and 
bona  fide  the  property  of  the  Bank,  at  the  time  the  notice  is- 
sued. The  judgment  entry  recites  further,  that  <<  the  plaiib- 
tiffalso  proved  the  execution  of  the  note,  on  which  motion 
was  made  for  judgment,  and  further  proved  the  execution  of 
the  power  of  attorney." 

This  was  all  the  evidence  in  the  cause,  and  the  defendants 
demurred  to  it  ,*  thereupon  the  jury  were  discharged,  and  a 
judgment  rendered  in  favor  of.  the  defendants  for  costs. 

J.  A.  Cakpbell,  for  the  plaintiff.  The  indocsement  of  the 
note  v/BS  prima  facie  within  the  authority  conferred  by  the 
defendants  upon  their  attorney.  If  the  authority  was  tran- 
scended, it  devolved  upon  the  defendants  to  prove  it ;  in  the 
absence  of  such  proof,  the  plaintifi"  was  entitled  to  recover. 
[7  Ala.  Rep.  19.]. 

No  counsel  appeared  for  the  defendants. 

COLLIER,  0.  J- — It  is  shown  by  the  evidence  demurred 
to,  that  the  letter  of  attorney  from  the  defendants  to  C.  C. 
Langdon,  who  appears  to  have  indorsed  the  note  in  their 
names,  was  proved  ;  and  it  is  said  that  "the  execution  of  the 
note  on  which  the  motion  was  made  for  judgment,"  was  al- 
so proved.  The  signature  of  the  makers  was  not  a  point  put 
in  issue  by  the  pleadings ;  nor  can  it  with  propriety  be  said, 
that  the  motion  was  submitted  on  the  note.  While  it  would 
be  proper  to  look  to  the  note  to  ascertain  the  nature  and  ex- 
tent of  the  indorser's  liability,  the  recovery  against  them  was 
sought  upon  their  indorsement.  The  plea  negatived  the  in- 
dorsement, and  we  think  the  reasonable  inference  is,  that  the 
indorsement,  instead  of  the  execution  of  the  note,  was  proved. 
Taking  this  to  be  so,  and  there  can  be  no  question  but  the 
evidence  made  out  a  case  which  prima  fade  entitled  the 
36 
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plaintiff  to  a  judgment  upon  the  demurrer,  if  the  act  done  by 
the  attorney  is  within  the  scope  of  the  powers  conferred  w^ 
on  him,  and  the  notice  of  the  dishonor  of  th«  note  was  suffi- 
cient to  charge  the  indorsers. 

The  authority  conferred  in  the  present  case,  if  not  identic 
cal  with,  is  not  materially  variant  from,  that  considered  in 
Knapp  V.  McBride  &  Norman,  7  Ala.  Rep.  19.  We  there 
held,  that  the  attorney  was  invested  with  authority  to  in- 
dorse notes  on  account  of  his  principals ;  and  where  a  note 
of  which  they  were  ostensibly  the  legal  proprietors,  was  in- 
dorsed by  their  attorney,  in  their  names,  it  would  be  intend- 
ed, that  the  authority  was  not  abused  or  transcended.  If  the 
reverse  was  true,  it  devolved  upon  the  defendants  to  establish 
it  by  proof.  See  also,  Wallace  v.  The  Branch  Bank  at  Mo- 
bile, 1  Ala.  Rep.  565. 

It  does  not  appear  that  the  defendants  resided  at  the  place 
to  which  the  notice  was  addressed  to  them.  Would  a  jury 
be  warranted  in  inferring  from  the  recital  in  the  protest  that 
the  Notary  gave  the  notice  the  proper  direction?  It  may  be 
conceded,  that  they  are  rarely  mistaken  as  to  the  residence  of 
the  parties  to  be  charged,  yet  it  cannot  be  predicated  of  the 
usual  accuraicy  with  which  they  do  business,  that  they  have 
acted  upon  proper  information  in  the  case  at  bar.  In  cases 
of  demurrer  to  evidence,  we  have  held,  that  the  judgment 
would  not  be  reversed  for  a  defect  of  proof  which  might  have 
been  supplied,  or  the  truth  have  been  shown,  if  the  party 
demurring  had  addressed  to  a  witness  produced  by  his  adver- 
sary, a  single  inquiry. 

The  principle  on  which  these  decisions  rest,  is  not  applicar 
ble  to  the  present  case.  Here  no  oral  testimony  was  offered, 
so  that  the  defendant  could  not  have  shown,  by  the  exami- 
nation of  the  plaintiff's  witnesses,  what  was  the  tmth  in  res- 
pect to  the  point  we  are  considering.  The  protest  can  only 
be  evidence  of  what  appears  on  its  face — ^it  is  so  declared  by 
statute ;  but  it  cannot  prove  that  which  it  does  not  express, 
and  which  is  not  inferrable  from  its  terms. 

It  would  be  carrying  the  doctrine  of  presumption  to  it» 
utmost  verge  to  intend,  that  the  Langdon  of  the  firm  o(  Lea 
&.  LangdcMi  was  the  C.  C.  Langdon,  who  indorsed  the  note 
in  question  as  the  defendants'  attorney.     But  if  this  presump- 


JANUARY  TERM,  1846- 888 


The  State  v.Glaae. 


iiou  be  perfectly  legitimate,  does  it  follow  that  aa  authority 
to  indorse  notes  inakes  one  an  agent  to  receive  notices  of  their 
dishonor?  We  think  not.  The  agencies  involve  differeQt 
powers  and  duties.  j 

There  was,  then,  such  a  defect  of  proof  that  the  plaintiff  i 

was  not  entitled  to  recover.  The  judgment  is  consequently 
affirmed. 


0 


THE  STATE  v.  GLAZE. 

1.  An  indictment  for  adultery  is  good,  although  the  offence  is  not  laid  wiA 

a  eonlintieyuib. 
Q.  If  one  of  the  penons  charged  with  this  offonce  is  known  by  the  name 

charged  in  the  indictment,  the  other  is  not  entitled  to  an  acquittal  by  show- 

mg  thatia  not  the  true  name. 
dL  Although  the  act  of  1807,  authorizing  the  judge  to  respite  the  seatenee^ 

when  he  reserves  questions  as  noyel  and  difficult,  may  yet  be  in  force,  it  is 

now  proper  to  render  the  judgment  in  conformity  with  the  Ist  section,  Idth 

chapter,  Penal  Code. 

Questions  referred  as  novel  and  difficult,  by  the  Circuit 
Court  of  Tuskaloosa. 

The  defendant,  Glaze,  was  indicted  at  the  fall  term,  1843, 
for  living  in  adultery  with  one  Cynthia  Gage.  The  charge 
in  the  indictment  is,  "that  Thomas  Glaze  and  Cynthia  Gage, 
late  of  the  county  aforesaid,  on  the  10th  day  of  September, 
1843,  in  the  county  aforesaid,  did  live  together  in  adultery," 

At  the  trial,  the  defendant.  Glaze,  only,  being  on  trial,  he 
moved  to  quash  the  indictment,  which  motion  was  overruled. 
He  then  pleaded  not  guilty,  aod  in  the  course  of  the  trial, 
•  amongst  other  matters,  the  State  proved,  that  the  person 
named  in  the  indictment  was  generally  called  Mrs.  Gage  i 
one  "witness  stated  the  name  was  Cynthia,  but  two  said  it 
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was  Sarah  Ann.  The  defendant  asked  the  court  to  instruct 
the  jury,  that  unless  the  State  proved  the  name  of  the  female, 
to  be  as  laid  in  the  indictment,  they  must  find  the  defendant 
not  guilty.  The  court  refused  this,  and  charged  the  jury, 
that  if  the  woman  was  sometimes  called,  and  known  by  the 
name  of  Cynthia,  although  her  real  name  was  Sarah  Ann, 
this  was  sufficient,  if  the  charge  was  proved  to  their  satisfac- 
tion. This  question  was  reserved  by  the  presiding  Judge 
as  novel,  ^c. 

P.  Martin  and  B.  W.  Huntington,  for  the  defendant,  in- 
sisted— 

1.  The  indictment  is  defective  in  not  being  laid  with  a 
continuendo,     [Archbold  C.  P.  27.] 

2.  If  the  true  name  of  the  female  is  Sarah  Ann,  instead  of 
Cynthia,  there  is  a  variance  between  the  proof  and  the  alle- 
gation.  Archbold  C.  P.  30,  31 ;  2  Hawk.  c.  25,  ^  71, 72 ;  2 
EastP.  C.  651,  781.] 

Attorney  General,  contra,  argued — 

1.  When  several  are  indicted  together,  none  but  the  party 
misnamed  can  plead,  or  otherwise  take  advantage  of  the  mis- 
nomer.    [1  Chit.  C.  L.  215,  and  cases  there  cited.] 

2.  But  if  the  misnomer  could  avoid  the  indictment,  the 
proof  repelled  the  idea,  for  no  criminal  would  be  convicted, 
if  more  names  than  one  would  avoid  an  indictment.  If  the 
female  had  pleaded  a  misnomer,  the  proof  that  she  was 
known  by  the  name  used  in  the  pleading,  would  hold  her. 
[2  Hale  P.C.  177;  2  Term,  291;  Hawk.  132,  c.  25,  ^  72; 
1  Overton,  434 ;  2  Hale,  990.] 

3.  The  indictment  is  sufficient,  without  a  continuendo. 
fThe  State  v.  Hinton,  6  Ala.  Rep.  864.] 

GOLDTHWAITE,  J.— 1.  This  case  requires  but  the  ci- 
tation of  other  adjudications  to  dispose  of  it.  If  the  correct- 
ness of  the  indictment  was  a  question  referred,  which  seems 
not  to  have  been  done,  the  decision  made  in  Hinton's  case,  6 
Ala.  Rep.  864,  is  conclusive.  We  there  held,  that  the  term 
tutulterffj  W£U5  the  illicit  commerce  of  two  persons  of  different 
sex,  one  of  those  being  married  to  another  person.     Our  sta- 
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tute  uses  the  terms  "  who  shall  live  together  in  adultery," 
but  we  see  no  reason  to  suppose  they  could  avoid  a  convic- 
tion for  this  specific  offence,  if  the  connection  had  only  ex- 
isted for  one  day.  The  living  together  in  this  condition  is 
a  question  of  fact  for  the  jury,  and  it  is  evident  the  offence 
is  complete  whenever  the  facts  are  demonstated. 

2.  The  only  object  in  stating  the  names,  either  of  an  in- 
jured party,  or  of  those  connected  with  the  offence  committed, 
is  to  enable  the  jury  to  identify  the  crime,  or  person ;  and 
it  is  said  to  be  a  sufficient  description,  if  it  be  impossible  to 
mistake  the  one  described  for  another.     [Chitty  C.  L.  215.] 

In  the  case  at  bar,  it  was  material  only  to  ascertain  if  the 
crime  charged,  was  committed  by  the  persons  named,  and 
this  being  established,  it  was  unimportant  that  the  one  or 
the  other  was  sometimes  known  by  some  other  name,  if,  in 
point  of  fact,  the  one  used  in  the  indictment  was  ever  recog- 
nized, or  applied  to  the  party. 

There  is  no  error  in  any  aspect  of  the  case,  and  the  judg- 
ment of  the  court  is  therefore  affirmed. 


JENNINGS  &  GRAHAM  v.  THE  ADMINISTRATORS 
OF  JENKINS,  ET  AL. 

L  A  purchaser  of  land  at  a  sale  made  by  comnussioners,  under  the  order  of 
the  Orphans'  Court,  cannot  object  to  any  izregularity  m  the  action  of  the 
commissioners,  if  the  sale  is  confirmed  by  the  court 

2.  Where  G  purchased  land  at  a  commissioner's  sale,  and  executed  his  note 
with  J  as  his  surety,  and  J  afterwards,  with  the  consent  of  G,  procured  the 
commissioners  to  cancel  the  sale,  executed  his  own  notes,  with  security, 
as  the  purchaser  of  the  land,  and  was  returned  as  the  purchaser  to  the 
court,  by  which  it  was  confirmed — Held,  that  he  could  not  afterwards  re- 
scind the  sale,  on  the  ground  that  the  power  of  the  commissioners  was  ex- 
hansted  by  the  first  sale. 
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3.  The  Orphans^  Court  hajs  power  to  order  the  sale  of  an  equitable  title  to 
real  estate,  in  all  cases  where  it  may  order  a  sale  of  land. 

4.  When  commissioners  are  authonzed  by  the  Orphans'  Court  to  sell  lan4, 
and  make  sale  of  it  in  that  capacity,  and  executed  their  individual  bondi 
with  condition  to  make  title  when  the  purchase  money  is  paid,  the  execu- 
tion of  such  a  bond,  is  a  collateral  matter,  which  h  binding,  if  at  all,  opoti 
them  individually.  It  is  therefore  no  defence  in  an  action  upon  liie  noteg 
given  for  the  purchase  money,  that  upon  a  tender  of  the  money,  they  re- 
fused to  make  a  title. 

5.  When  land  is  sold  by  order  of  the  Orphans'  Court,  to  make  move  equal 
distribution  amftng  the  heirs,  they  are  necessary  parties  to  a  bill  filed  to 

V.  rescind  the  sale. 


/ 


Error  to  the  Chancery  Court  of  Benton. 

The  bill  was  filed  by  the  plaintiffs  in  error,  and  alledges, 
that  in  April,  1841,  the  Orphans'  Court  of  Benton,  made  an 
order  for  the  sale  of  the  real  estate  of  Owen  Jenkins,  deceas- 
ed, and  appointed  three  persons  commissioners  to  sell  the 
same.  In  October,  1841,  after  notice,  the  commissioners 
sold  the  land  to  one  Nimrod  Ghent,  who  gave  his  notes  for 
the  purchase  money,  with  the  complainant  Jennings  and  an- 
other, his  sureties,  the  commissioners  executing  to  Ghent, 
their  bond,  with  condition  to  make  him  a  title  when  the  pur- 
chase money  was  paid.  Some  weeks  after  the  sale,  by  an 
agreement  among  all  the  parties,  the  notes  of  Ghent,  and  the 
bond  to  him  for  title,  were  given  up,  and  destroyed,  and  the 
notes  6f  complainant,  Jennings,  with  Graham  and  his  sure- 
ties substituted  in  their  stead;  Jennings  taking  from  the 
commissioners  a  bond  for  title,  on  payment  of  the  purchase 
money.  These  papers  were  antedated,  so  as  to  correspond 
with  the  time  of  sale. 

The  commissioners  then  reported,  that  they  had  sold  the 
tand  to  Jennings,  and  had  taken  his  notes  for  the  puxchase 
money,  which  was  received  by  the  court,  and  the  commis- 
flioners  directed  to  make  him  a  title,  ^on  payment  of  the  pur- 
4chase  money. 

Upon  these  notes  suit  has  been  brought,  and  judgment  re- 
covered. The  bill  further  alledges,  that  complainant  tender- 
ed  to  the  commissioners,  and  to  the  administrators,  the 
Amount  of  the  judgment,  and  demanded  title  to  the  land. 
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which  they  failed  to  make,  and  he  abandoned  the  land^.  It 
is  also  alledged,  that  at  the  time  of  the  death  of  the  deceas- 
ed, no  title  had  vested  in  him  to  forty  acres  of  the  land  sold, 
and  that  none  has  vested  in  his  heirs  since ;  that  the  for- 
ty acres  to  which  there  is  no  legal  title,  was  the  princi- 
pal inducement  to  the  purchaser,  and  the  residae  is  but  of 
little  value. 

The  answers  substantially  admit  the  facts  stated  in  the  bill, 
and  alledge,  in  respect  to  the  forty  acres,  to  which  tifle  has 
not  yet  been  obtained,  that  both  in  the  advertisement,  and  at 
the  sale,  it  was  made  known  that  the  title  was  in  one  Mul- 
lins ;  and  would  be  made  to  the  purchaser  when  it  was  ob- 
tained from  him.  They  also  alledge  that  the  title  is  undoubt- 
ed, and  will  be  shortly  obtained. 

Much  testimony  was  taken,  which,  from  the  opinion  of  the 
court,  it  is  unnecessary  to  set  out. 

The  Chancellor,  at  the  hearing,  dismissed  the  bill,  from 
which  this  writ  is  prosecuted.  This  is  now  assigned  a» 
error. 

A.  J.  Wax-kee  and  White,  for  plaintiffs  in  error.  The  au- 
thority under  which  the  commissioners  acted,  is  not  set  out, 
go  as  to  show  that  the  act  was  warranted  by  the  power  con- 
ferred.    [6  Conn.  366.] 

The  commissioners  do  not  undertake  to  convey  such  title 
as  was  ve^ed  in  the  deceased,  but  individually  contract  to 
make  a  fee  simple  title.  This  is  their  mere  personal  obliga* 
tion,  and  is  not  binding  on  the  estate.  [10  Conn.  85.]  A 
conveyance  by  the  trustee  individually,  does  not  invest  the 
title  of  the  grantor.  And  as  the  commissioners  had  no  title 
to  the  land,  the  notes  were  without  consideration.  There 
is  no  mutuality  in  the  contract,  as  a  court  of  equity  would 
not  enforce  performance  against  the  commissioners.  [3  Ala^ 
Rep.  40.] 

Although  the  interest  of  the  mortgagor  in  possession  may 
be  sold,  (7  Ala.  R.  865,)  an  equitable  interest  in  lands  can* 
Bot.     [aay^sDig.  22^5.] 

The  plaintiffs  in  error  had  the  right  to  abandon  the  posses-- 
gion,  and  rescind  the  contract,  upon  failure  of  the  commis- 
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sioners  to  make  title,  upon  a  tender  of  the  purchase  moneys 
[1  Ala.  R.  622;  5  Id.  604] 

The  consent  of  Jennings  to  the  substitution  of  his  notes, 
for  those  of  the  original  purchaser,  can  make  no  difference, 
because  the  contract  is  void. 

The  heirs  are  not  necessary  parties,  because  their  interest 
was  not  affected,  or  divested  by  the  sale.  But  if  they  were, 
the  Chancellor  should  have  permitted  the  bill  to  be  amended. 
[5  AlaR  R.  523.] 

Conceding  the  first  sale  to  be  valid,  by  that  act,  their  pow- 
er was  exhausted,  and  the  succeeding  pretended  sale  was  a 
nullity.     [6  Porter,  219  j  7  Ala.  R.  864 ;  2  How.  U.  S.  319.] 

S.  F.  Rice  and  T.  D.  Clarke,  contra.  By  the  act  of  Jen* 
nings,  the  commissioners  returned  to  the  court,  that  he  was 
the  purchaser  of  the  land,  and  he  cannot  now  be  permitted 
to  deny  its  validity,  as  the  opposite  party  cannot  be  put  in 
statu  qiw.     [1  Story,  254 ;  7,  Ala.  R.  172,  855.] 

The  decree  of  the  Orphans'  Court  is  regular,  and  cannot  be 
collaterally  impeached.  Nor  could  the  case  be  altered,  if  the 
court  had  no  jurisdiction,  as  the  plaintiff  went  into  posses- 
sion under  his  purchase  in  1841,  and  the  bill  was  not  filed 
until  1844.     [7  Ala.  R.  172,  855;  6  Porter,  219.] 

The  commissioners  sold  only  such  title  as  the  deceased 
had.  What  that  was,  was  well  known  to  the  plaintiff,  and 
the  fact  that  the  commissioners  agreed  to  make  a  title  in  fee, 
can  exert  no  influence  in  this  case,  because  the  proof  shows 
conclusively,  that  he  was  not  thereby  deceived. 

But  if,  from  the  terms  of  their  bond,  the  commissioners 
are  compelled  to  make  a  good  title,  it  is  clear  from  the  proof, 
that  a  good  title  can  be  made  to  the  land. 

ORMOND,  J. — The  object  of  the  bill  is,  to  rescind  a  sale 
made  by  order  of  the  Orphans'  Court.  The  principal  argu- 
ment urged,  is,  that  the  power  conferred  on  the  commission- 
ers to  sell  the  land,  was  a  special  authority,  which  niust  be 
exercised  in  strict  conformity  with  the  terms  upon  which  the 
power  is  granted,  and  that  by  the  first  sale  made  to  Ghent, 
their  power  was  exhausted,  and  therefore  the  subsequent  sale 
to  Jennings,  the  plaintiff,  is  wholly  void. 


JANUARY  TgRM,  1846. ^' 

J»nainffl^<gfahajn  V.  The  Admire  of  Jankuw^etal, 

In  general,  iba^e  ev^  he  no- do«^i,  ibftl  a  pK>^vier>rpi4st  l)e « 
exereieed  in  strict  eonfoimity  wiih  the  authority  by  :vv^hichi4,^ 
is  aathoiized  tq  be  executed,  aad  that  even  UQe^aeititiilfQpas,: 
mnsi  be  ^trietlf  pursaed,  if  mquited  to  be  observed  init^] 
exeoution*  This  doetrin^  is  folly  iUuatrated  by  hotd  'Gl^i 
lenboroufib,  in  the  great  oaae  of  Ha^kina  r.  Kemp^  3  Ei^  j 
410.  1 

Thia  rule  does  not  apply  to  business  of  a  public,  or  judi^ 
nature.  In  such  oaaes,  a  power entrufited  lo  a&r^tal,  mayhem, 
executed  by  the  msyority,  [CoinmiasAoiiers  of  AUegbony 
GouDly  V.  Licking,  6  0.  &>  IL  166;  Baltimore  Turnpite^  5i. 
Bimi.  481;  Downing  v,  Rugar,  21;  Wendell,  178.]  The^/ 
sale  odf  land  by  oommissioitevs,  acting  under  th^  PrdfMr  of.  jUl^ii 
Orphana'  Court,  is  not  like  the  execution  of  anakedp^irwei,') 
conferred  by  an  individuai  It  is  the  act  of  the  court,  ihreugh^) 
the  conimissi<ni^!s  as  its  ministerial  agents,  over  whose  aoti^ 
it  retains  a  controlling  power.  It  is  not  concluded  by  their . 
action,  but  may,  in  its  discretion,  set  aside  the  sale  wheiK: 
made,  and  direct  another^  [Peckijus  v.  Winter,  7  Ala*  R^p.) 
871.]  It  follows,  thai;  the  teat  of  the  correctnees  of  siieb  ss^a , 
is  not  the  action  of  the  commiasHoners,  but  the  ratification  of  j 
the  sale  by  the  court.  With  the  proji^iety  of  the  action  <tf ; 
the  coBBittssioiiecB,  so  fares  it  respects  th^  re^Alfurity  el*; thewrj 
pKOceedings,  the  purphaser  hs^  no  c<^eiceni^  It  is.  with,  the^trr. 
principal,  the  court,  h^  is  dealings  and  if  the  Qourt  issati^fied, » 
he  has  no  cause  of  complaint,  as  he  gets  tj)ejand.h0  purch<|S*; 
ed,  upoA  the  terms  he  ofieiied. 

Thig  is  the  strictly  1<^  view  of  the  qubjeei.  ^  a  eeiHrAt 
of  equity,  other  con^ideifations  enter  into  the  decision.  Tlyat^ 
court  will  not  only  consider  the  eonsegi^ences  to  theotbei;' 
party,  but  vriS.  also  estimate  the  conduct  of  <he  peirty  ^^ekiagj 
relief,  in  pioducii^  the  result  craoplained  of.  Thi0  sale,,  if, 
it  1x4  coneoded  to  be  irregular,:  waa  made  at  the  instance  of; 
tbe  eomplianant,  wl^o  j^ooured  the  previous  sale  te  be  vacaVr: 
ed,.  90d  the  notes  whiob  bad  been  taken^  to  be  destroyed; 
The  object  of  tibie  bill  is  to  invalidate  this  spl^.  We^l^nowi 
of  na  nilo  of  equjiy  which  would  authorize  this  to  be  donQ« . 
He  cACMftot  take  advantage  of  his  own  wrong.  By  his  pro*; 
cureoiei^  tbe  previous  sale  was  ^t  aside,  and  he  xetwne^.asi 
the  purchaser,  for  Urn  confirmation  of  the^oourt,  and  tbe.salqt 
37        . 
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being  confirmed,  he  must  abide  thecontequences  of  hie  oihi 
aet.  It  would  be  difficult  to  estimiete  the  conteqnenees  to 
heirs,  if  such  a  defence  could  be  allowed  in  such  sales  as  the  e. 
In  this  ^pect,  the  cas6  of  Lamkin  v.  Ree&e,.  7  Ala.  Rep.  170, 
is- infinitely  stronger  than  this.  There 'it  vrks  held,  that 
though  the  court  had  no  jurisdiction  to  order  a  sale  of  t'he 
land,  yet  if  the  purchaser  went  into  possession,  he  could  not, 
after  the  lapse  of  two  years,  rescind  the  contract,  if  the  heirs 
were  then  ai>le  and  willing  to  make  him  a  title. 

'  The  cases  relied  on  by  the  counsel  for  the  plaintiff  in  error, 
do  not  impair  the  view  here  taken.  The  case  of  Lockwood 
r.  Sturdevant,  6  Conn,  373,  merely  decides,  that  where  ad* 
ministrators,  by  order  of  the  probate  courts  sold  and  conrey- 
ed  real  estate,  their  authority  to  sell  must  appear  on  the  deed 
of  conveyance,  otherwise  the  deed  was  void.  In  Watson  v. 
Watson,  10  Conn.  77,  this  is  denied  to  be  law,  but  it  is  ad- 
mitted, that  the  legal  necessity  for  the  sale,  must  a^^^ear  in 
the  order  of  the  court  directing  it.  It  is  obvious  that  in  these 
cases,  the  question  waa  entirely  different  from  that  here  pre* 
sented,  as  in  this  case  no  deed  has  been  made.  Further,  in 
these  cases,  the  controversy  w^  between  the  heir,  and  the 
purchaser,  under  the  administrator's  sale->-and  in  that  aspect, 
the  question  bears  but  little,  if  any  resemblaiice  to  this.  We 
apprehend  no  case  can  be  found,  where  the  purchaser  in  pos- 
session, can  disaffirm  the  sale,  on  account  of  an  irregularity, 
when  the  heir  is  willing  to  affirm  it. 

The  question  as  to  the  want  of  legal  title,  in  the  deceased 
to  the  land  soM,  caipe  up  in  the  case  of  'Perkins  v.  Wmter, 
7  Ala.  R.  866.     It  was  then  held,  that  the  Orphans'  Court 
hud  power  to  direct  the  sale  of  the  land  of  a  deceased  person, 
tkough  the  title  was  not  complete.     That  was,  it  is  true,  the 
case  of  a  mortgagor  in  possession,  but  the  principle  tb^re  set- 
tled, applies  fully  to  the  sale  of  a  mere  equitable  title.     It  is 
to  be  observed,  that  the  statute  does  not  require,  that  there 
should  be  a  legal  title  to  authorize  such  sale,  nor  caoi  su^h  a 
requisition  flow  from  the  purpose,  and  evident  design  of  the 
statute.     It  is  **  real  estate'*  which  may  be  thus  sold,  itie  val- 
ine of  which  is  as  capable  of  precise  ascertainment,  when  it 
is  an  equitable,  as  when  it  is  a  tegal  estate.     The  design  t^f 
the  statute  being,  to  convert  the  latid  into  mbney,  to^y  debls^ 
in  preference  to  selling  slaves  for  that  purpose ;  or  for  more 
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equal  distribution  among  the  heiis,  where  the  land  is  not 
susceptible  of  just  division  into  parts ;  and  it  would  be 
in  a  great  measure  frustrated,  if  no  sale  could  be  made,  but 
when  a  l^al  title  existed  to  the  land. 

In  this  case,  it  appears  the  purchaser  knew,  when  he  pur- 
chased the  land,  that  it  was  what  is  called  <*  school  land/' 
and  that  the  title  was  otitstanding,  waiting  the  payment  by 
the  original  purchaser,  of  the  purchase  money ;  he  could  toot 
therefore,  in  any  case,  defend  himself  on  this  ground  against 
the  payment  of  the  purchase  money,  or  rescind  the  contract. 
[Beck  ¥.  Simmons  d&  Kom^gity,  7  Ala.  R.  71.] 

We  need  iioc  consider  the  evidence  in  regard  to  tba  twder, 
because  it  is  not  denied  that  the  eommissiotieM  were  wriUk^ 
to  convey  such  title  as  the  decettsed  had  in  the  prenmes, 
which,  as  we  have  seen,  was  all  the  plaintiff  in  error  wtlsen* 
titled  to.  His  claim  of  right  to  rescind,  is  put  upon  the  re* 
fnsal  to  make  him  a  title  in  fee.  In  reality,  there  appears  to 
be  no  doubt,  that  the  title  is  good,  and  in  all  probability  is 
now  complete. 

The  fact  that  the  commissioners  executed  their  own  boiuli 
covenanting  to  make  title  to  th^land,  on  payment  of  the  ]Miiv 
chase  money,  can  have  no  influence  whatever  on  this  ques- 
tion. The  sale  was  in  fact  made  by  them,  ascomrnissionerSi 
under  an  order  of  the  Orphans'  Court ;  as  htdividtids,  fhey 
had  no  right  to  sell  The  l^nd,  nor  is  it  pretended  in  the  bill, 
they  sold  the  land  in  any  other  way  than  as  commissioAefl, 
and  by  virtue  of  the  power  conferred  'on  them  as  such.  Theit 
individual  bond  for  title  was  not  necessary,  nor  could  it  hitve 
been  demanded  of  them.  Considered  as  a  security,  it  is  eol* 
lateml  to  the  sale,  being  the  mere  voluntary  act  of  the  eom* 
missioners.  What  effect  it  is  entitled  to,  it  will  be  time  enough 
to  consider,  when  an  attempt  is  made  to  make  them  respon-* 
sible  upon  it. 

Although  what  has  been  said  is  decisive  of  this  case,  it  is 
proper  to  remark,  that  the  heirs  of  the  deceased  are  necessa- 
ry parties  to  such  a  bill  as  this.  The  sale  of  the  land .  was 
made  for  the  purpose  of  more  equal  distribution ;  the  heirs 
are  therefore  the.only  real  parties  in  interest,  and  no  decrM 
whatever  could  be  made  nnjil  they  were  before  the  court,  as 
parties  to  the  suit. 
Decree  aflirmed. 
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plaintiff  to  a  judgment  upon  the  demurrer,  if  the  act  done  by 
the  attorney  is  within  the  scope  of  the  powers  conferred  Qp^ 
on  him,  and  the  notice  of  the  dishonor  of  the  note  was  suffi- 
ieient  to  charge  the  indorsers. 

The  authority  conferred  in  the  present  ease,  if  not  identic 
eal  with,  is  not  materially  variant  from,  that  considered  in 
Knapp  V.  McBride  &  Norman,  7  Ala.  Rep.  19.  We  there 
held,  that  the  attorney  was  invested  with  authority  to  in- 
dorse notes  on  account  of  his  principals ;  and  where  a  note 
of  which  they  were  ostensibly  the  legal  proprietors,  was  in- 
dorsed by  their  attorney,  in  their  names,  it  would  be  intend- 
ed, that  the  authority  was  not  abused  or  transcended.  If  the 
reverse  was  true,  it  devolved  upon  the  defendants  to  establirii 
it  by  proof.  See  also,  Wallace  v.  The  Branch  Bank  at  Mo^ 
bile,  1  Ala.  Rep.  565. 

It  does  not  appear  that  the  defendants  resided  at  the  place 
to  which  the  notice  was  addressed  to  them.  Would  a  jury 
be  warranted  in  inferring  from  the  recital  in  the  protest  that 
the  Notary  gave  the  notice  the  proper  direction?  It  may  be 
conceded,  that  they  are  rarely  mistaken  as  to  the  residence  of 
the  parties  to  be  charged,  yet  it  cannot  be  predicated  of  the 
usual  accuracy  with  which  they  do  business,  that  they  have 
acted  upon  proper  information  in  the  case  at  bar.  In  cases 
of  demurrer  to  evidence,  we  have  held,  that  the  judgment 
would  not  be  reversed  for  a  defect  of  proof  which  might  have 
been  supplied,  or  the  truth  have  been  shown,  if  the  party 
demurring  had  addre^ed  to  a  witness  produced  by  his  adver- 
sary, a  single  inquiry. 

The  principle  on  which  these  decisions  rest,  is  not  applica- 
ble to  the  present  case.  Here  no  oral  testimony  was  offered, 
so  that  the  defendant  could  not  have  shown,  by  the  exami- 
nation of  the  plaintiff's  witnesses,  what  was  the  truth  in  res- 
pect to  the  point  we  are  considering.  The  protest  can  only 
be  evidence  of  what  appears  on  its  face — it  is  so  declared  by 
statute ;  but  it  cannot  prove  that  which  it  does  not  escpress^ 
and  which  is  not  inferrable  from  its  terms. 

It  would  be  carrying  the  doctrine  of  presumption  to  ita 
utmost  verge  to  intend,  that  the  Langdon  of  the  firm  of  Lea 
d&  Langd<m  was  the  C.  C.  Langdon,  who  indorsed  the  note 
in  question  as  the  defendants'  attorney.     But  if  this  presump- 
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tiou  be  perfectly  legitimate,  does  it  follow  that  an  authority 
to  indorse  notes  luakes  one  an  agent  to  receive  notices  of  their 
diidionor?  We  think  not.  The  agencies  involve  different 
powers  and  duties. 

There  was,  then,  such  a  defect  of  proof  that  the  plaintiff 
was  not  entitled  to  recover.  The  judgnient  is  consequently 
affirmed. 


THE  STATE  v.  GLAZE. 

1.  An  indictment  foi  adultery  is  good,  although  the  offence  is  not  laid  with 
K  conUnuendo* 

%  If  one  of  the  persons  charged  with  this  offonce  iei  known  hy  the  name 
charged  in  the  indictment,  the  other  is  not  entitled  to  an  acquittal  by  show- 
ing that  is  not  the  tnie  name. 

3.  Although  the  aot  of  1807,  authorizing  the  judge  to  respite  the  seatenee, 
when  he  reserves  questions  as  novel  and  difficult,  may  yet  be  in  force,  it  is 
sow  proper  to  render  the  judgment  in  conformity  with  the  Ist  sectbn,  Idth 
chapter,  Penal  Code. 

Questions  referred  as  novel  and  difficulty  by  the  Circuit 
Court  of  Tuskaloosa. 

The  defendant,  Glaze,  was  indicted  at  the  fall  term,  1843, 
for  living  in  adultery  with  one  Cynthia  Gage.  The  charge 
in  the  indictment  is,  "  that  Thomas  Glaze  and  Cynthia  Gage, 
late  of  the  county  aforesaid,  on  the  10th  day  of  September, 
1843,  in  the  county  aforesaid,  did  live  together  in  adultery." 

At  the  trial,  the  defendant.  Glaze,  only,  being  on  trial,  he 
moved  to  quash  the  indictment,  which  motion  was  overruled. 
He  then  pleaded  not  guilty,  aQd  in  the  course  of  the  trial, 
•  amongst  other  matters,  the  State  proved,  that  the  person 
named  in  the  indictment  was  generally  called  Mrs.  Gage  \ 
one  witness  stated  the  name  was  Cynthia,  but  two  said  it 
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tke,  at,  fifty  dollars  per  month,  the  defeiidattt'srefiiflal  itf  per- 
mit a  performance,  thea  stales  the  expiration  of.  that  perioi, 
aod  deduces  aa  a  conaequeacd  the  JUability.  of  tho.defeodant 
to  pay  for  the  entii^  time,  the  $um  o£  tifo  hmidred  doUarti^ 
This  count  eertainly  diaeloses  the  agreement  of  tbe  parties 
^cording  to  the  ptooof ;  but  after  dbing  this,  it  alledges  that 
the  four  noonths  had  ea^pired.  Now  although  this  aUegatioa 
may  have  been  true,  sit  the  time  the  declaration  was  filed^ 
yet  if  the  test  bf  the  writ,  and  the  date  of  itsflerrice  are  to  be 
accredited,  the  term  for  which  the  plaintiff  stipulated  to  rea- 
der service  had  not  ended  when  the  suit  was  commenced. 

There  can  be  no  question  but  it  was  competent  •  for  the 
plaintiff^  immediately  upon  the  refusal  of  the  defendant  to 
permit  him  to  become  his  clerk,  to  institute  his  a/ction.  Then 
the  defendant  committed  a  breach  of  his  contract,  and  it  was 
competent  for  the  plaintiff  to  avail  himself  of  it,  without  wait* 
ing  for  the  damages  to  become  fully  developed,  .  in  Wiicoor 
etal.  V.  Plummer's  Ex'r,  4  Peteafs'  Rep.  172,  it  appears,  that 
an  attorney,  in  whose  hands  an  indorsed  note  was  placed  for 
collection,  sued  the  maker,  who  proved  insolvent ,-  be  then 
issued  a  writ  against  the  indorser,  but  mistook  the  plaintifia 
names,  and  they  were  non-suited,  previous  to  which  time 
the  statute  of  limitations  operated  a  bar.  The  question  waa, 
in  an  action  against  the  attorney,  whether  the  statute  of  liai«- 
itations  began  to  run  when  the  attorney  ought  to  have  sued 
the  indorser,  or  when  he  committed  the  blunder  in  issuing 
the  writ.  The  court  said,  ^'  when  the  attorney  was  charge- 
able with  negUgence,  or  unskilfulness,  his  contract  was  vio- 
lated, and  the  action  might  have  been  sustained.  Perhape, 
in,  that  event,  no  more  than  nominal  damages  may  be  prov* 
ed,  and  no  more  recovered  ;  but  on  the  other  hand,  it  is  per- 
fectly dear,  that  the  proof  of  actual  damage  may  extend  to 
facts  that  opcur  and  grow  out  of  the  injury,  even  tip  to  the 
day  of  the  verdict.  If  so,  it  is  clear,  the  damage  ia  not  the 
eause  of  action.'^  See  also,  Mardis'  Adm'rs  v.  Shackiefbrd, 
4Ala..Rep,  506.V-8.  - 

.  It  is  very  explicitly  stated,  in  the  cfise  cited  from  4  Peters^ 
diat  the  cause  of  action  results  from  the  breach  of  duty,  and 
that  the  plaintiff  may  recover,  not  oply  for  damages  actually 
sustained  previous  to  the  conunencement  of  the.  action,  hut 
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for  saeh  a^  may  oociir  in  coiiseqiieiice  of  the  breaob  up  to 
the  time  of  trial.  Her^  the  defendant  agreed  to  accept  llie 
plaintiff's  aerviees,  and  pay  farth^oft ;  he  refufiied  to  peraii^ 
him  to  enter  upon  the  employment,  thereby  diMolving  the 
oontmct,  and  diseharging  the  plaaptiff  from  the  ohitgation  to 
peifiyrm  it.  [Miller  v.  Ward ^  2  Conn.  Aep.  494 ;  WJbitney  ▼. 
Brooklyn^  5.Conn»  Rep..  405;  ste  also,  9  Conn.  Rep^  tU  bu^ 
frm. 

From  this  view  of  the  lav,  ve  think  the  prdof  maide  oats 
case  which  entitled  the -fdaintiff  to  recover  on  the  first  count. 
That  coiyit  states  the  case  specially,  and  whether  the  allega- 
tion, that  the  fo4ir  months  had  eitpured,  be  referrable  to  the 
suiQg  out  of  the  writ,  or  the  filing  of  the  declaration,  we 
think  not  at  all  material ;  for  however  it  be  considered,  the 
proof  is  ample  to  show  a  good  cause  of  action,  which  is  in 
no  manner  affected  by  it.  And  as  for  the  damages,  these 
we  have  seen  might  be  calculated  up  to  the  day  (^  the 
trial  of  the  issue;  if  they  had  been  increased  since  the  breach 
of  the  defendant's  contract. 

The  consequence  is,  that  the  judgment  of  the  Circuit  Court 
is  affirmed. 


BRANCH  OP  THE  BANK  OP  THE  STATE  OF  ALA- 
BAMA AT  MOBILE  V.  DRURY  THOMPSON. 

1.  Since  the  passage  of  the  act  of  4th  Febrnaiy,  1843,  (Acta  1843,  p.  19»)iio 
clerk  18  entitled  to  recover  more  than  twenty-five  cents  foriasulug  an  alias 
ezecntioa  in  a  bank  mit,  although  the  judgment  was  obtained  by  the  bank 
prior  to  that  tune. 

Writ  of  Error  to  the  County  Court  of  Mobile. 

Motion  by  the  Bank  against  Thompson,  for  failing  to  is* 
sne  an  alias  execution  upon  a  judgment  obtained  by  it  against 
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one  Shav  and  others,  ^  the  F^brtiany  lean,  1840,  and  upon 
vMch^  vilhin  the  yBar,  a^./a.  had  beea  isstied  and  retunir 
ed  no  properttfi.  The  Ck>unty  Court  refused  the  motion,  aal 
gave  judgDient  foe  the  defendant. 

By  .anagfeement  of  the  parties,  the  reM»>rd  is  so  amended 
here,  as  to  show,  that  atend^rof  twenty>>fivB  eents  vaa  made 
by  the  bank  to  the  defendant,  as  clerk,  fi>r  his  f^a  for  this 
service,  which  he  refused  to  perform  unless  a  greater  sma 
waapaid.  If  he  is  entitled  to  receive  a  larger  sum,  then  the 
judgment  to  be  affirmed,  otherwise  revensed. 

Ai>.=  PoXy  for  the  pkinSiff  in.  error,  eiied  Ads  of  1S43,  p^ 

:  ij.  Ai  OAiiPBBiii/,<;oatra. 

GOLDTHWAITB,  L— The  statwte  cited  by  the  counsel 
for  the  Bank,  in  its  second  section,  directs,  that  thereq/ier^  in 
all  suits  commenced  by  motion  by  the  Bank,  the  notices  and 
copies  shall  be  prepared  by  the  attorney;  afterwards,  its 
third  section  provides,  that  it  shall  not  be  lawful  for  clerks, 
in  such  cases,  to  charge  other  than  certain  enumerated  fees, 
amongst  which  is  one  of  twenty-five  cents  for  issuing  an  alias 
execution.  The  County  Court  seems  to  have  considered  the 
words,  in  such  cases,  as  referrable  to  suits  commenced  after 
^he  passage  of  the  act ;  but,  in  our  judgment,  these  terms 
connect  themselves  with  all  suits  commenced  by  the  Bank, 
by  motion,  and  that  the  object  of  the  enactment  is  to  limit 
the  f^es  for  acts  performed  subsequently  %q  the.  passage  of 
the  act.  The  consequence  of  this  construction  is,  that  the 
clerk  was  not  entitled  to  receive  more  than  the'  sum  ten- 

derecj- 
Judgment  reversed  and  cause  remanded. 
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WORTHINQTCMf,  Adm'r,  v.  McROBERTS,  ct  al. 

L  Sales  made  by  oidar  of  the  Oiphaiis'  Court,  are  judicial  aalea,  and  tke 
rule  coMctfenifjtor  applies. 

%,  Three  commiasioneiB  were  authorized  by  the  Qiphajis'  Court  to  sell  knd, 
but  one  attended  in  peiscHi,  and  another  was  present  by  an  agent,  and  two 
united,  in  making  a  report  of  the  sale  to  the  court,  by  which  it  was  con- 
firmed. The  purchaser  having  executed  his  notes,  and  taken  possession 
of  the  land,  which  be  retained  for  about  three  years-«EIeld,  that  he  could 
not  abaadoikthe  possession,  and  refhse  to  pay  the  purchase  money,  for  an 
alMged  invgulaiity  in  the  sale. 

3.  A  poichaser  of  land,  »t  a  sale  oiade  by  order  of  the  Orphans'  Coatt^  who 
is  let  Into  possession,  cannot  defend  himself  at  law,  whilst  the  contract  is 

«  in  force,  when  sued  for  the  purchase  money,  for  an  alledg^d  faUare,  or 
defect  of  title.  Whether  Chanceiy  would  not,  in  certain  cases,  grant  re- 
lief—Qii«re? 

4.  No  precise  form  of  words  is  necessoiy  to  be  employed  in  confirming  a  sale 
made  by  commissioners.  Any  thing  which  expresses  the  approbation  of 
the  court,  to  the  action  of  the  commisBioiiers,  is  erufiScient 

5.  The  ooarl  baa  the  power,  if  it  thinks  pnqfier^  to  withhold  the  title,  until  the 
parchase  money  is  paid. 

Error  to  the  Circuit  Court  of  Benton. 

Assumpsit  by  the  plaintiff  in  error,  on  two  promissory  notes 
for  $1,500  each. 

XJpon  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
defendant  proved  that  the  notes  in  suit  were  given  for  a  tract 
of  land,  sold  under  an  order  of  the  Orphans'  Court,  aa  a  part 
of  the  estate  of  Robert  Porter,  and  introduced  in  evidence, 
the  record  and  proceedings  in  the  cause,  by  which  it  appear- 
ed that  Joseph  McRoberts,  Robert  S.  Porter,  and  Jonathan 
Whitesides,  were  aj^ointed  oommissiopers  to  sell  the  land-^ 
that  two  of  the  commissioners  reported  to  the  Orphans'  Court, 
that  they  had  sold  the  land  to  William  McRobertSy  and  Wil- 
liam W.  Porter,  for  $3,000,  and  had  taken  their  notes  there^ 
for,  which  was  received  by  the  court,  and  ordered  to  be  re- 
corded.    It  was  also  in  evidence,  that  White^ides,  one  of  the 
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commissioners,  had  nothing  to  do  with  the  sale — that  one  of 
the^commissioners  sent  an  agent  to  represent  him,  and  but 
one  attended  in  person.  It  further  appeared,  that  the  pur- 
chaser, shortly  after  the-sale,  put  a  tenant  upon  the  land,  and 
cultivated  it  for  about  three  years.  It  was  also  proved,  against 
the  objection  of  the  plaintiff,  that,  in  1843,  defendant  inform- 
ed his  tenant,  that  he  had  abandoned  possession  of  the  land ; 
this  was  after  the  commencement  of  the  suit.  He  also  prov- 
ed against  the  plaintiff's  objection,  facts  tending  to  show  a 
defect  in  the  title  in  the  deceased,  to  a  part  of  the  land. 

The  court  charged,  that  unless  two  of  the  commissioners 
appointed  to  sell  theland,  were  present,  conducting  the  same, 
the  sale  was  void,  although  two  of  them  joined  in  making 
their  report  of  the  sale,  to  the  Orphans'  Court,  and  it  was  ap- 
proved by  the  court  and  recorded,  and  that  if  such  was  the 
fact,  they  must  find  for  the  defendant. 

The  plaintiff  moved  the  court  to  exclude  all  the  evidence 
introduced  by  the  defendant,  which  the  court  refused.  He 
also  moved  the  court  to  charge,  that  imder  all  the  evidence  in 
ihe  cause,  he  was  entitled  to  recover. 

Further,  that  although  but  one  commissioner  was  present 
at  the  sale  personally,  and  another  by  his  agent,  if  two  unite 
in  making  the  report,  and  it  was  received  by  the  court,  they 
ought  to  find  for  the  plaintiff.  These  charges  the  court  re- 
fused to  give,  and  the  plaintiff  excepted,  as  well  to  the  chaise 
given,  and  the  evidence  admitted,  and  now  assigns  these  mat- 
ters as  error. 

S.  P.  Rice,  for  plaintiff  in  error.  The  defendant  being 
let  into  possession  of  the  land,  the  evidence  showing  a  want 
of  title  to  a  part  of  the  land,  was  improperly  admitted.  [3 
S.  &>  P.  92,  365,  431 ;  1  Ala.  Rep.  623 ;  7  Id.  814.J 

No  objection  can  be  taken  here  to  the  want  of  power  in 
the  commissioners,  as  the  sale  is  the  act  of  the  court,  the 
more  especially  as  the  defendant  went  into  possession  under 
the  sale,     [7  Ala.  Rep.  170,  846,  314,  871 ;  21  Wend.  189.] 

The  power  to  sell  is  not  conferred  on  the  commissioners, 
nominaiimj  but  to  them  as  commissioners  officially,  both 
by  the  statute,  and  by  order  of  the  Court.  The  conunission 
is  to  them  in  the  aggregate,  and  to  prevent  a  failure  in  the 
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perfonnance  of  an  important  public  duty ;  one  may  act  alone, 
or  they  may  all  delegate  their  power.  [I  Dev.  &  Bat.  389 ; 
21  Wend.  440 ;  6  S.  &  R.  170.]     , 

W.  P.  Chilton  and  White,  contra,  contended,  that  the 
sale  was  void — ^that  the  power  was  to  all,  and  could  not  be 
executed  by  a  part.  There  was  no  confirmation  of  the  sale 
by  the  court,  and  no  obligation  for  title  by  the  commission- 
ers, there  was  therefore  no  consideration  for  the  notes  exe* 
cuted  by  the  defendant.  Sugden  on  Pow.  489 ;  1  B.  &>  Aid. 
606  ,•  16  Law.  Lib.  264 ;  lb.  15, 240,  264.] 

Every  thing  necessary  to  the  execution  of  a  power,  must 
be  strictly  complied  with.     [3  East,  410. ;  Sugden  on  Pow. , 
210 ;  6  Porter,  219;  7  Ala.  Rep.  864 ;  2  How.  U.  S.  319.] 

If  there  was  error  in  the  admission  of  the  testimony,  plain- 
tiflF  was  not  thereby  prejudiced- 

ORMOND,  J. — ^As  we  intimated  at  the  hearing  of  this 
cause,  it  is -a  plain  case  for  the  plaintiff  in  error. 

If  it  were  conceded  that  sales  made  by  order  bf  the  Or- 
phans'Court,  were  to  be  governed  by  the  same  rules  which 
regulate  the  execution  of  powers  generally,  we  apprehend 
it  would  be  difficult  to  establish,  that  a  vendee  could 
take  advantage  of  the  defective  execution,  by  an  agent,  of  a 
power;  to  which  he  was  privy,  aftd  consenting,  against  the 
win  of  him  for  whom  the  agent  acted,  and  who  was  willing 
and  desirous  to  affirm  the  due  execution  of  the  power.  The 
authorities  relied  on,  are  either  expositions  of  what  is  neces* 
sary  to  the  due  execution  of  a  power  abstractly  considered, 
or  they  are  cases,  where  the  principal  is  endeavoring  to  avoid 
the  acts  of  his  agent,  because  the  authority  under  which  he 
acted  was  not  strictly  pursued.  It  is  not  necessary  to  pur- 
sue this  subject  further,  and  we  content  ourselves  with  refer- 
ring, on  this  point,  to  the  kindred  case  of  Jennings  v.  Th& 
Adm'r  of  Jenkins,  at  this  term. 

This  case  stands  upon  higher  grounds  than  the  inability  off 
a  vendee  to  take  advantage  of  the  defective  execution  of  a  1 
power,  conceding  that  such  was  the  fact,  against  the  will  a(  Y 
the  agent's  principal,  desirous  to  affirm  it.  /  This  is  a  judicial  [ 
sale,  it  is  in  effect,  a  sale  made  by  the  Orphans'  Court,  act-  ' 
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'  ing  for  the  heirs,  aiid  those  interested  in  the  estate,  and  the  | 

rule  caveat  emptor  applies  in  all  its  rigor.     Those  who  deal  I 

with  it,  are  bound  to  inquire,  and  have  ,the  means  of  ascer- 
,^taining  by  what  authority  it  acts,  and  what  it  professes  to  sell. 
We  had  occasion  to  consider  this  question  in  l^erkins  v.  Win- 
ter, 7  Ala.  R.  871.  It  is  there  said,  ^^  If  the  decree  was  ir- 
regularly executed,  or  there  was  a  sufficient  reason  for  reliev- 
ing the  purchaser,  because  the  title  was  incmnbered,  or  oth- 
erwise defective,  the  proper  course  of  the  purchaser  was,  to 
except  to  the  report,  if  he  acquired  a  knowledge  of  the  facts 
previous  to  confirmation."  The  court  proceed  to  state,  that 
iacts  may  exist,  authoriziQg  an  application  to  Chancery  for 
relief. 

•  It  certainly  would  be  a  most  unjust  procedure,  if  a  piurchar 
ser  at  such  a  sale,  with  full  knowledge  of  all  the  facts,  or  at 
least  having  the  means  of  knowledge,  could  be  permitted, 
nevertheless,  to  go  on  with  the  purchase,  execute  his  notes 
for  the  purchase  money,  take  possession  of  the  land,  suffer 
the  sale  to  be  confirmed  by  the  court,  in  the  belief  that  it  was 
regular,  and  after  the  lapse  of  nearly  three  years,  ab^don  the 
possession,  and  refuse  to  pay  the  purchase  money,  for  an  al-  ^ 
ledged  irregularity  in  the  sale. 

The  case  of  Lamkin  v.  Reese,  7  Ala.  R.  170,  goes  far  be- 
yond this,  and  yet  relief  was  refused  in  Chancery.  That 
was  a  proceeding  in  equity,  for  the  rescission  of  a  sale,  made 
by  order  of  the  Orphans  Court.  It  was  held,  that  although 
the  Orphans'  Court  had  no  jurisdiction  to*  decree  the  sale, 
yet  if  the  purchaser  took  possession  of  the  land,  and  retained 
it  for  two  years,  he  could  not  rescind  the  contract,  if  the  heirs 
were  able  and  willing  to  make  him  a  title. 

The  evidence  as  to  the  defect  of  title  to  apart  of  the  laud,  • 
was  also  improperly  admitted.  If  there  was  a  total  failure 
of  the  title,  a  court  of  equity  might,  in  a  proper  case,  afford 
relief — or  if  it  failed  as  to  a  part  of  the  land,  might  possibly 
decree  compensation  ]  but  the  mere  fact  that  the  title  was 
imperfect,  or  that  there  was  an  incumbrance  upon  it,  would 
tie  no  ground,  in  the  absence  of  fraud,  for  equitable  interposi- 
tion. [Perkins  v.  Winter,  7  Ala.  Rep.  871.]  But  in  no 
case  could  the  purchaser  defend  himself  at  law,  whilst  tbo 
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contract  remained  in  force,  he  having  gone  into  possession 
under  it. 

It  was  also  contended,  that  there  had  been  no  confirma- 
tion of  this  sale  by  the  Orphans'  Court.  The  order  of  the 
court  is  to  the  following  effect.  "  The  commissioners  ap- 
pointed to  sell  the  estate  of  Robert  Porter,  deceased,  having 
submitted  their  report  in  writing,  it  is  ordered,  that  the  same 
be  recorded."  This  is,  in  our  opinion,  a  confirmation  of  the 
report.  No  precise  form  of  words  is  necessary  to  effect  this ; 
any  thing  which  expresses  the  approbation  of  the '  court,  to 
the  action  of  the  commissioners,  is  sufficient.  It  was  not  ne- 
cessary that  the  court  should  have  directed  that  a  deed  should 
be  made  to  the  purchasers,  and  it  may  have  been  a  pruden- 
tial course  to  withhold  it,  until  the  purchase  money  was  paid. 
It  certainly  had  the  power  to  do  so. 

We  have  not  thought  it  necessary,  or  proper,  to  enter  on 
the  inquiry,  whether  the  power  conferred  by  the  Orphans' 
Court  on  the  commissioners,  was  rightfully  exercised  by 
them  in  this  case,  so  as  to  be  obligatory  on  the  heirs,  as  well 
as  the  purchaser,  because,  in  our  opinion,  the  vendee  is  not 
in  a  condition  to  raise  that  question.  Having  made  the  pur- 
chase, with  knowledge  of  the  facts,  executed  his  notes  for 
the  purchase  money,  taken  possession  of  the  land,  and  per- 
mitted the  sal^  to  be  confirmed  by  the  Orphans'  Court, 
without  objection  on  his  part,  he  cannot  be  permitted  to 
deny,  that  those  from  whom  he  purchased,  had  power  to 
sell. 

It  results  from  these  views,  that  the  court  erred  in  its 
chaise  to  the  jury,  and  its  judgment  must  therefore  be  re* 
rersed  and  the  cause  remanded. 
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BIRD  V.  DANIEL. 

1.  A  single  count  in  assumpeit  upon  several  promissoiy  notes,  is  good. 

2.  A  count  upon  eight  promissory  notes  is  sufficiently  precise,  which  alledg- 
88  that  they  all  bear  the  same  date,  (which  is  stated,)  and  that  the  plaintiff 
is  the  payee ;  three,  of  them  payable  on  the  1st  day  of  December,  1842,  ibr 
the  sum  of  forty-five  doUara  each;  four  others  for  the  same  amount,  paya- 
ble twelve  months  tliereafler;  liie  eighth  payable  on  the  latter  day,  for 
twenty-five  dollars. 

3»  Where  the  plaintifif  declares  in  one  count  upon  several  noles,  il  ie  not 
indispensable  to  his  right  to  recover,  that  he  should  }»oduce  them  all  at  the 
trial,  but  he  may  claim  a  verdict  upon  so  many  as  he  adduces. 

4.  The  vendee  of  land,  who  executes  his  note  for  the  purchase  money,  takes 
possession,  and  retains  it,  cannot  successfully  resist,  at  law,  the  payment 
of  the  note,  upon  the  ground  that  M>me  offht  vendors  were  infant  heirs,  and 
no  administration  had  been  granted  oh  the  estate  of  their  [ancestor,  who 
died  intestate. 

5u  An  agent  to  iHioma  promissoiy  note  is  payable,  may  maintain  an  aoliaii 
thereon  in  his  own  name. 

Writ  of  Error  to  the  Circuit  Court  of  Lowndes. 

This  was  an  action  of  assumpsit,  at  the  suit  of  the  defend- 
ant in  error,  against  the  plaintifif.  The  declaration  contains 
but  a  single  count  upon  Qight  promissory  notes.  To  this  the 
defendant  demurred,  and  his  demurrer  being  overruled,  he 
pleaded  over,  and  the  cause  was  submitted  to  a  jury,  who 
returned  a  verdict  for  the  plaintifif,  and  judgment  wasrender- 
ed  accordingly.  On  the  trial  the  defendant  excepted  to  the 
ruling  of  the  court.  It  appears  from  the  bill  of  exceptions, 
that  the  plaintifif  ofifered  as  evidence  seven  promissory  notes, 
corresponding  in  description  with  those  set  out  in  the  decla- 
ration ;  that  the  defendant  objected  to  their  admission,  but 
his  objection  was  overruled,  and  the  notes  permitted  to  go  to 
the  jury. 

Evidence  was  then  adduced  by  the  defendant,  tending  to 
show,  that  the  consideration  of  the  notes,  was  the  purchase 
of  a  tract  of  land  belonging  to,  and  the  title  to  which  was  m. 
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one  Tyra  Kelly,  (in  his  lifetime,)  who  died  in  possession  of 
the  same,  leaving  several  heirs,  some  of  whom  were  still  in 
their  minority.  After  the  death  of  Kelly,  some  of  his  heics 
agreed  to  offer  the  land  in  question  for  sale,  at  public  auction 
— no  administration  having  been  granted  on  the  estate.  The 
plaintiff  was  not  an  heir  of  Kelly,  and  had  no  interest  in  his 
estate,  or  in  the  proceeds  of  the  notes  in  suit ;  but  merely  act- 
ed as  agent  of  the  heirs,  and  for  their  accommodation  in  sel- 
ling the  land.  It  was  proved  that  the  defendant  took  posses- 
sion under  his  purchase,  and  still  retained  it. 

The  defendant  prayed  the  court  to  charge  the  jury,  that  if 
they  believed  the  facts  stated  above,  they  could  not  find  for 
the  plaintiff ;  which  charge  the  court  refused,  and  instruct^ 
ed  the  jury,  that  these  facts  constituted  no  defence  to  the 
action. 

T.  J.  Judge,  for  the  plaintiff  in  error,*  insisted — 1.  That 
the  declaration  was  bad,  and  that  there  should  have  been  a 
count  upon  each  note.  2.  That  the  description  of  the  notes 
is  not  sufficiently  accurate  and  precise.  3.  That  the  con- 
tract for  the  sale  of  the  land  was  not  evidenced  by  writing, 
aud  consequently  void  by  the  statute  of  frauds ;  •  and  to  enti- 
tle the  defendant  so  to  treat  it,  it  was  not  necessary  that  he 
should  have  demanded  title  of  Kelly's  heirs.  Such  a  demand 
would  be  unavailing ;  as  some  of  the  heirs  are  minors.  [7 
Ala.  Rep.  129  ]  Id.  348.]  4.  The  sale  was  unauthorized,  as 
only  a  part  of  the  heirs  were  competent  to  assent  to  it.  5. 
It  is  submitted  that  the  payee  of  the  notes,  as  he  has  no 
interest,  can  maintain  no  action  upon  them  in  his  own  name 
only.  [4  Ala.  Rep.  194.]  Does  not  policy  require,  that  in  all 
cases  of  intestacy,  an  administrator  should  be  appointed  to 
adjust  the  estate? 

N.  Cook,  for  the  defendant  in  error.  An  agent  may  take  a 
note  payable  to  himself,  and  his  principal  may  sue  in  the 
name  of  the  payee.  [7  Cow.  Rep.  174.]  Where  one  pur- 
chases land,  takes  and  retains  possession  under  his  purchase, 
he  cannot  successfully  defend  an  action  for  the  purchase  mo- 
ney. [1  Ala.  Rep.  622 ;  4  Id.  21, 362.]  The  declaration  is 
certainly  good.     [Minor's  Rep.  263.] 
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COLLIER,  C.  J. — 1.  It  was  not  nocessary  to  declare-  up- 
on each  note  in  a  separate  count.  If  authority  be  demanded 
upon  this  point,  the  case  of  Dade  v.  Bishop,  Minor's  R.  263, 
is  conclusive.  There,  one  count  in  assumpsit,  described 
four  promissory  notes,  for  fifty  dollars  each ;  and  the  court 
held,  that  the  declaration  was  unexceptionable. 

2.  In  respect  to  the  description  of  the  notes  in  the  declara- 
tion, we  think  it  was  entirely  sufficient.  It  is  alledged,  that 
all  of  the  notes  bear  the  same  date,  (which  is  explicitly  stat- 
ed,) and  made  payable  to  the  plaintiff;  three  of  them  payable 
on  the  J  St  day  of  December,  1842,  are  for  the  sum  of  forty- 
five  dollars  each ;  four  of  them  for  the  same  amount  each,  are 
payable  on  the  1st  of  December,  1843,  and  one  of  them  for 
the  sum  of  twenty-five  dollars,  payable  on  the  latter  day. 
All  these  notes,  with  the  exception  of  one  of  the  forty-five 
dollar  notes,  payable  on  the  1st  December,  1843,  were  laid 
before  the  jury,  to  sustain  the  plaintiff's  cause  of  action. 
As  the  notes  are  entirely  disconnected  with  each  other,  we 
think  the  production  of  seven  entitled  the  plaintiff  to  recov- 
er pro  tanto.  The  failure  to  produce  the  eighth  note,  was 
not  a  variance  which  would  authorize  the  exclusion  of  the 
notes  correctly  described. 

3.  The  question  raised  at  the  bar,  by  the  plaintiff  in  error, 
upon  the  statute  of  frauds,  is  not  presented  by  the  record. 
There  is  nothing  to  show  that  the  safle  of  the  land  was  not  evi- 
denced by  writing,  so  as  to  take  the  case  out  of  the  statute. 
For  any  thing  appearing  to  the  contrary,  the  heirs  of  Kelly 
who  had  attained  their  majority,  may  have  appointed  the 
plaintiff  their  agent  to  sell  the  land,  by  writing  under  seal ; 
or  if  no  such  appointment  was  made,  they  may  have  subse- 
quently recognized  his  authority,  and  executed  a  conveyance 
in  due  form  to  the  defendant.    , 

As  the  case  is  stated  in  the  bill  of  exceptions,  it  is  simply 
this :  the  defendant  has  purchased  a  tract  of  land,  execu- 
ted his  notes  for  the  purchase  money,  taken  possession, 
and  still  retains  it ;  some  of  his  vendors  being  yet  in 
their  minority,  he  objects  to  the  payment  of  the  notes.  This 
is  nothing  more  than  the  common  case  of  the  vendee  of  land 
attempting  to  resist  an  action  at  law,  for  defects  in  the  title, 
without  having  rescinded  the  contract  and  renounced  the  pos- 
session.    Wc  have  repeatedly  held,  that  the  remedy  of  the 
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rendee,  in  such  case,  caxmot  be  made  available  by  'way  oj 
defence  to  a  suit  for  the  purchase  money ;  but  Chancery  is 
the  proper^/brMm  in  vhich  he  ehonld  seek  redress.  The  feet* 
that  some  of  the  heirs  were  infants,  a^  no  administration^ 
was  granted  np<m  the  intestate's  estate,  cannot  make  these 
prineiples  inapplicable. 

4.  Conceding  that  the  plaintiff  is  not  entitled  to  the  pro^ 
ceeds  of  the  note  when  collected,  we  think  it  competent  for 
him,  as  its  payee,  to  maintain  an  action  thereon  in  his  own* 
name.  Mauran  v.  Lamb,  7  Cow.  Rep.  174,  is  an  authority 
to  show,  that  an  agent  may  maintain  a  snit  upon  an  indebt*' 
edness  acknowledged  in  writing. 

The  consequence  is,  that  the  judgment  of  the  Circuit  Court 
must  be  affirmed. 


TICKNER  AND  DAY  v.  WISWALL- 

L  When  a  debtor,  ia  coDtempktion  of  insolvency,  executes  a  mortgage^  to. 
a  creditor,  of  personal  and  real  estate,  but  reserves  the  power  to  sell  the 
penonal  estate,  accounting  for  the  proceeds,  and  the  creditor  is  aware  of 
the  contemplated  insolvency,  <this  reservation  is  sufficient  to  create  a  pre*' 
sumption  of  f^ud^  and  it  rests  with  the  creditor  to  show,  that  the  transac- 
tion is  eacphdned  by  other  Ihcts  and  eirturastsnees,  so  as  to  rebtit  Aie^oi^ 
pieion  of  fiaad.  '      ' 

%.  A  ccaveyinee,  eokvlkble  and.  fraudolenib  «i  to  a  pait,  is  void  as  to  difi 
wbole  of  the  property  conveyed  by  it,  so  fiur  as  credit<x8  are  coooerae^ 

9^  When  a  part  of  the  considen^on  of  such  a  conveyance  is^  the  payment  pf 
pnor  incumbrances  upon  a  part  of  the  property  conveyed,  the  mortgagee^ 
is  not  entitled  to  be  reimbursed  for  these,  as  the  fraud  vitiates  the  w/iolfli 

consideration. 

,  '  .  ".  >  i.r 

Writ  of  Error  to  the  Court  of  Chancery  for  the  1st  District!.' 

The  matters  of  this  bill,  and  the'answers  to  it,  are  stal^* 

39  '      "-•■"'• 
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in  the  report  of  a  decision  upon  an  appeal  from  a  decree  dia^ 
solving  the  injunction,  in  6  Ala.  Rep.  178,  so  far  as  connect- 
ed with  that  motion.  It  now  comes  here  upon  the  final  de^ 
cree,  declaring  the  deed  of  mortgage  exhibited  by  the  com-* 
plainant,  Wiswall,  to  be  void  as  against  him,  and  directing  a 
sale;  first,  of  the  personal  estate  covered  by  it,  and  then  of 
itie  St.  Francis  street  store  and  lot,  if  the  personal  estate  does 
not  produce  sufficient  to  satisfy  the  complainant's  demand. 
The  bill,  as  before  stated,  exhibits  a  copy  of  the  mortgage  . 
deed,  and  charge's  that  it  <<  was  not  a  bona  fide  transaction 
between  the  defendants,  Ticknor  and  Day,  or  founded  on 
any  bona  fide  transaction  betweeii  them.  That  Ticknor  was 
not  indebted  in  a  large  amount  to  said  Day ;  and  that  D&y 
was  not  liable  in  a  large  amount  for  said  Ticknor,  as  stated 
in  the  mortgage."  In  the  interrogating  part  of  the  bill,  the 
defendants  are  required  to  "set  forth  and  discover  the  con- 
sideration, if  any,  of  the  aforesaid  pretended  mortgage  ;  the 
amount  of  indebtment  and  liability,  if  any,  which  the  same 
was  made  to  secure,  and  all  the  particulars  thereof,*  how  the 
same  originated,  the  nature  of  the  said  liabilities,  and  each 
and  every  instrument  creating  the  same ;  and  who  were  the 
holders  and  owners  of  such  instruments  and  each  of  them,  if 
any,  at  the  time  of  the  execution  of  the  mortgage  j  and  wheth- 
er any  of  them  creating  liabilities  on  the  part  of  said  Day, 
and  which  of  them  have  been  paid ;  and  whether  Ticknor 
has  paid  to  Day  any,  and  if  any,  what  part  of  the  debt  due 
to  him. 

In  addition  to  seeking  to  subject  the  property  mortgaged  to 
Day,  the  bill  is  framed  with  a  view  to  the  discovery  of  any 
real  or  personal  estate,  or  choses  in  action  of  the  said  Tick- 
nor, for  the  purpose  of  subjecting  them  also  to  the  payment 
of  the  complainant's  judgment.  An  injunction  is  asked  to 
restrain  Tuckner  and  Day  from  assigning  or  transferring  the 
real  and  personal  property,  choses  in  action,  &c.,  to  which 
Ticknor  then  was  in  any  manner  entitled.  On  the  coming 
in  of  the  answers,  this  injunction  was  dissolved ;  but  the  in- 
terlocutory decree  to  this  effect,  was  reversed  by  this  court. 

The  answer  of  Ticknor,  adopted  by  Day,  asserts  the  pay- 
ment by  Day,  for  Ticknor,  of  some  $24,000,  to  certain  named 
commercial  bouses,  and  $7000  loaned  money^  at  two  specified 
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dates,  for  which  Ticknor  had  given  his  notes  to  Day.  Day, 
by  his  answer,  admits  the  pa3rment  by  Tucker  to  him,  skice 
the  date  of  the  mortgage,  out  of  the  proceeds  of  the  gooda 
mortgaged,  $10,600. 

It  is  also  insisted  by  Ticknor,  that  at  the  time  of  the  mort*- 
gage,  the  St.  Francis  street  ^ore  was  incumbered  by  other 
mortgages,  which  are  specified,  to  the  sum  of  $15,744  03, 
which  mortgages  Were  assumed  dnd  subsequently  paid  off  by 
Day ;  and  that  in  order  to  secure  Day,  "  for  the  above  men- 
tioned debts,"  the  mortgage  was  executed. 

The  final  decree  is  assigned  as  error. 

J.  A.  Campbbll,  for  plaintiffs  in  error,  insisted — 

1.  That  considered  as  a  mortgage,  this  deed  is  not  void. 

The  permission  to  the  debtor  to  remain  in  possession  of  the  j 

personal  estate,  though  it  may  be  inoperative  against  an  at- 
taching creditor,  does  not  render  the  deed  void.     [7  Peters,  ! 
614;  1  Mete.  10;  6  Rand.  285.] 

2.  Whether  a  deed  be  legal  or  otherwise,  depends  on  the 
intention  of  the  parties  at  the  time  of  the  execution.  If  not 
then  fraudulent,  it  does  not  become«(>  by  matter  expostfticto. 
[Shep.  Touch.  67 ;  5  Term.  R.  426 ;  6  Rand.  288.] 

3»  The  allowance  of  possession  to  the  grantor,  after  an 
absolute  sale,  may  avoid  the  title  as  to  the  property  possessed, 
but  it  cannot  operate  to  divest  the  title  to  property  which 
may  be  lawfully  permitted  to  remain  in  the  grantor's  posses- 
sion.    [19  Wend.  181.] 

4.  The  cause  having  been  heard  upon  bill  and  answer,  the 
answer  must  be  taken  as  true.  The  deed  is  not  fraudulent 
per  scj  and  the  fraudulent  intent  being  denied,  there  is  no- 
thing to  set  the  deed  aside.  The  court  will  not  look  at 
mere  circumstances  of  fraud.  [11  Wend.  240;  4  Ala.  Rep. 
379.] 

5.  The  cause  was  "  submitted  for  a  decree,  upon  the  bill, 
answers  and  exhibits,"  which  clearly  implies  the  consent  of 

'the  parties.    "[Rule  14.] 

6.  Independent  of  the  deed,  the  Chancellor  ought  to  have 
aBowed  the  liens  upon  the  property  which  Day  discharged. 
[3  B.  Monroe,  298.] 
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K*  B.  SsiviuuL,  contra,  argued — 

.  1.  That  the  decisioa  jEbrmerly  made,  when  the  cause  vrn^ 
h^re  on  the  motion  to  dissolve,  &c.,  was  on  the  faets  as  now 
presented,  and  is  consequently  the  law  of  the  case.  The 
party  had  the  opportunity  to  change  the  prima  fade  aspect, 
by  eyidence,  and  not  having  done  so,  it  must  be  inferred  he 
i)3  unable. 

2.  It  is  not  necessary  th«rdeed  should  be  fraudulent  on  ita 
face.  It  ia  sufficient  if  it  is  suspicious,  or  made  under,  cir-* 
cumstances  of  suspicion;  it  will  be  pronounced  fraudulettt  if 
these  matters  are  not  satisfactorily  explained.  In  courts  of 
equity,  it  is  clear  subsequent  acts  may  be  such  as  to  render 
a  prior  fraudulent  intent  apparent.     [Robbins  v.  Parker^  3 

%tp-  lao.] 

.3.  The  answer  of  Day,  alledgiag  payment  of  inciwibnm'- 
Q^Sj  is  not  responsive  to  the  bill,  and  are  not  proved.  The 
cause  was  not  submitted  by  consent;  on  the  contrary  it  waa 
continued  one  year  on  the  docket,  after  the  former  decision, 
an(l  during  all  this  time,  the  defendant's  remained  passive* 

GOLDTHWAITE,  J.,:-!.  When  this  cause  was  here  «t  a 
former  term,  the  only  matter  determined  was,  that  the  ate 
^weis  were  insufficient  to  dissolve  an  injunction  previou^y 
awarded.  [See  6  Ala.  Rep.  178.]  It  was  not  then  material 
tp  notice  the  difference  of  the  stipulations  of  the  mortgage 
with  regard  to  the  real  and  personal  estate.  What  was  there 
said,  refers  itself  exclusively  to  the  question  then  before  the 
court.  We  discussed  the  case  no  further  than  was  sufficient 
to  show,  that  the  acts  of  the  parties,  with  relation  to  the  per- 
sonal estate  j  were  such  as  to  make  that  liable  to  an  execution 
creditor  of  the  mortgagor.  The  cause  is  now  before  us  as  on 
the  final  decree,  subjecting  both  real  and  personal  estate  to 
the  creditor ;  it  is  therefore  necessary  to  consider  the  entire 
case  made  by  the  answers  and  exhibits*^it  having  been  heard 
alone  upon  these  and  the  bill,  without  any  aid  from  extrinsic 
evidence. 

.  In  doing  this  we  shall  purposely  refrain,  as  we  did  <m  the 
former  occasion^  from  the  discussion,  whether  the  resiervaticapi 
of  a  power  to  sell  the  mortgaged  estate  will  necessarily  pre* 
vent  the  deed  from  operating  as  a  conveyance,  either  as  to 
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the  specific  ttxing  as  to  which  this  power  is  reserred,  or  afl  ta- 
others  contaioed  in  the  same  conveyance,  but  controlled 
by  a  similar  reaarvatii»i.  Since  this  cause  was  here^  we  faav» 
decided  several  cases  in  which  deeds  of  conveyance,  appte* 
rently  intended  as  securities,  contained  provisions  by  which/ 
the  use  of  perishable  chattels,  were  xeseorv.ed  to  the  mortgagor 
until  the  expiration  of  the  law  day ;  and  in  some  of  which, 
the  actual  consumption  of  a  portion  of  the  chattels  was  a  ne**^. 
oessary  consequence  of  the  use.  [Dubose  v.  Dubose,  7  Alal- 
R,  285;  Ehnes  v.  Sutherland,  lb.  262;  Pope  v.  Wilson,  Ib.» 
690;  Graham  v.  Lockhart,  8  lb.  9.]  In  most  of  these  de*. 
ciaioDs  we  steadily  kept  in  view  the  distinction  which  might) 
be  drawn,  if  the  mortgage  or  other  security  was  made  by  a> 
debtor  in  contemplation  of  insolvency,  and  accepted  by!  tha' 
cnditor  with  d  knowledge  of  this  fact ;  but  we  have  neveri 
decided  what  legal  consequences  would  flow  from  these  cir^^ 
comstances.  It  becomes  necessary  to  do  so  in  the  present ) 
case,  and  to  this  ^int  we  shall  chiefly  direct  our  examiha* 
tion. 

-It  is  difficult  to  conceive,  why  a  debtor,  upon  the  eve,,  or 
in  contemplation  of  insolvency,  should  provide  for  the  reso^- 
VEtionof  a  power  to  sell,  or  to  use  the  mortgaged  estate,  un- 
less some  benefit  ta  himself  was  intended ;  and  it -seems  eqnal^ 
ly  so,  to  imagine  how  a  creditor,  with  a  knowledge  of  thifr' 
circomstance,  can  assent  to  receive  such  a  security  without' 
lending  himself  to  carry  out  the  debtors  intention.  If  anin-^^ 
solvent  debtor,  in  contemj^ation  of  admitted  insolv«[icy  oata' 
stipidate  with  a  creditor  to  protect  an  estate  for  his  own  en-^. 
joyment,  nse,  or  benefit,  it  is  impossible  to  foresee  the  multi^: 
tade  of  frauds  which  must  be  sanctioned  by  admitting  thej 
validity  of  the  transaction.  In  a  neighboring  State,  it  hssk 
been  held  tbaA  deeds  executed  as  securities,  but  reserving  thei 
vae  of  articles  which  must  be  consumed  in  the  use,  are  fraad«i 
tde&t  ad  against  creditors.  [Darwin  v.  Handley,  3  Yerg:  SOU  }\ 
SomerviUe  v.  Horton,  5  lb.  541.]  But  an  examinati<m  of 
thefiB  cases  seems  to  indicate,  the  fmud  was  inferred  from  tfao* 
peeotiar  oircmnstanoes  attending  each  transacticm.  In  Mack 
sachneetts  a  somewhat  different  rule  prevails,  mid  imoxs'  itt) 
accordance  willi  the  diecisions  of  our  own  court,  to-whidh  n»*! 
ference  has  beett  previously  made.     There  are  conveyances 


310  ALABAMA. 


Ticknor  and  Day  v.  Wiswall. 


with  reservations  similar  to  that  contained  in  this  mortgage, 
which  have  been  sustained  as  prima  facie  good,  though  lia- 
ble to  be  defeated  as  fraudulent,  if  made  by  the  debtor,  and 
taken  by  the  creditor  under  suspicious  circumstances.  [Briggs 
V.  Parkman,  2  Mete.  258 ;  Jones  v.  Huggeford,  3  lb.  515  ; 
see  also  Robbins  v.  Parker,  lb.  117.]  In  Jones  v.  Hugge- 
ford it  is  said,  <'the  party  who  alledges  the  transfer  to  be 
fraudulent,  and  merely  colorable,  may  submit  to  the  jury  all. 
the  supposed  badges  of  fraud  arising  from  the  form  of  the 
conveyance,  and  the  stipulations  of  the  vendor,  which  tend 
to  raise  the  presumption  of  fraud.  But  they  will  be  open  to 
explanation,  and  may  be  shown  to  be  consistent  with  hon- 
esty of  purpose  and  good  faith,  in  the  parties  to  the  contract." 
We  have  before  suggested,  the  difficulty  there  is  in  conceiv- 
ing any  reason  for  such  a  reservation  by  a  debtor,  when  oa 
the  eve  of  admitted  insolvency,  and  we  think  it  rests  widi 
the  creditor  taking  the  conveyance,  with  such  reservations, 
under  such  circumstances,  to  show  that  the  transaction  is  ex*' 
plained  by  other  facts  and  circumstances,  so  as  to  rebut  the 
suspicion  of  fraud.  Such  was  the  decision  made  by  us,  in 
Mamott  V.  Givens,  8  Ala.  R. 

Such  being  the  rule  of  law  governing  the  conveyance  it 
is  only  necessary  to  ascertain  if  the  admissions  of  the  an- 
swers make  out,  to  a  reasonable  certainty,  that  Ticknor  was 
in  failing  circumstances,  or  rather  on  the  eve  of  notorious  in- 
solvency. This,  we  think,  abundantly  appears  from  tfase 
whole  case.  The  charge  is,  that  the  deed  was  made  imme- 
diately prior  to  large  judgments  being  entered,  and  with  re- 
ference to  this  charge;  it  is  conceded  that  there  are  outstanding 
judgments  older  than  that  of  the  complainant,  entirely  ua* 
satisfied.  This  matter  is  charged  as  a  badge  of  fraud,  and 
is  not  denied  by  Day,  nor  does  he  assert  his  ignorance  of  the 
fact.  We  must,  then,  conclude  the  mortgage  was  taken  with 
a  full  knowledge  of  the  attending  circumstances,  and  there 
being  no  evidence,  or  even  allegation,  in  explanation  of  the 
tnmaaotion,  we  consider  it  as  exhibiting  the  intention  to  pi^o- 
vide  a  means  for  Ticknor  to  carry  on  his  business  unmolest- 
ed by  other  creditors.  Thus  creating  a  secret  trust  for  his 
benefit,  which,  in  law,  is  a  fraud  upon  his  creditors. 
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2.  It  is  urged,  however,  if  the  conveyance  is  inoperative 
for  this  reason,  as  to  the  personal  estate,  it  should,  notwith" 
standing,  be  sustained  as  to  the  real  estate.  The  rule  in  this 
respect  is,  that  a  deed  void  for  being  colorable  and  fraudulent 
as  to  part,  is  void  as  to  the  whole  of  the  property  conveyed  by 
it.  [Somerville  v.  Horton,  4  Yerg.  541 ;  Darwin  v.  Hand- 
ley,  3  lb.  502;  Hyslop  v.  Clark,  14  John.  45»j  Austin  v. 
Ball,  20  John.  442  \  Macke^  v.  Games,  5  Cowen,  547.]  If  it 
was  otherwise,  the  statute  would  be  but  a  sorry  attempt  at 
prevention^  and  the  fraudulent  debtor,  in  many  cases,  would 
attain  his  object. 

Another  point  strongly  insisted  on  is,  that  the  antecedent 
incumbrance  on  the  St.  Francis  street  store,  which  I)ay  has 
paid  subsequently  to  the  execution  of  the  conveyance  to  him 
by  Ticknor,  are  not  avoided  by  that ;  and  that  as  to  those 
payments,  he  is  entitled  to  charge  that  property.  Indepen- 
dent of  the  question  which  is  suggested,  as  arising  out  of  the 
supposed  consent  that  the  cause  should  be  heard  on  the  bill 
and  answer,  which  we  deem  it  unnecessary  now  to  decide, 
there  is  a  view  which  is  entirely  conclusive. 

ITie  answers  assert  that  these  incumbrances  were  assumed 
by  Day,  as  a  part  of  the  consideration  upon  which  the  mort- 
gage was  executed,»and  it  is  in  this  view  alone,  that  the  al- 
legations respecting  them  are  entitled  to  be  considered  as  re- 
sponsive to  the  bill,  in  reply  to  the  call  to  disclose  what  was 
*  the  consideration.  As  it  thus  enters  into  the  deed,  which 
has  been  shown  to  contain  stipulations,  the  intent  of  which 
must  be  presumed  to  be.to  hinder  creditors,  it  seems  clear, 
that  Day  cannot  set  them  up  against  the  creditor,  [Borland 
r.  Walker,  r  Ala.  Rep.  269.] 

The  result  of  this  examination  is,  the  affirmance  of  the 
decree. 
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PHARR  6c  BECK  v.  HALE. 

1.  A  plaintiff  may  move  against  the  sheriff,  fbr  filing  to  make  the  money  up* 
on  an  execution  issued  on  a  judgment  for  costs,  as  in  any  other  case.  If 
the  officer  of  court  were  moving  in  his  own  name,  it  should  so  appear  npcoi 

.  the  reoordy  to  be  available  on  error. 

Error  to  the  Circuit  Court  of  Talladega. 

.  Motion  by  the  plaintiff  in  error,  against  the  dejkoudaat  in 
error,  as  sheriff  of  Montgomery,  for  failing  to  make  the  mooey 
on  an  execution  of  the  plaintiff,  against  Margaret  Bachelor^ 
and  others,  for  $202  44,  costs  of  suit.  The  notice  contains 
thiQ  necessary  allegations,  that  the  writ  came  to  the  daenff 's 
hands,  and  that  the  money,  could  have  been  made  thereoa, 
by  dx^^  diligence,  &c. 

To  the  suggestion  of  the  plaintiff,  foundfi4  on  the  noticoi 
the  defendant  demurred,  and  the  court  sustained  the  demur- 
rer, and.  rendered  judgment  for  the  defendant,  from  which 
this  writ  is  prosecuted.     This  is  now  assigned  as  ecrcsor. 

Chilton  and  Porter,  for  plaintiffs  in  error. 

'  Wnrrs,  for  defendant  in  error,  cited  4  Ala.  Rep.  539 ;  7 
Id.  164. 

ORMOND,  J. — ^The  decision  of  this  comt,  in  Gary  v.  Boy* 
Iqn,  7  Ala.  R.  154,  that  the  summary  remedy  by  motion 
against  the  sheriff,  did  not  apply  to  the  officers  of  court  seek* 
ing  to  collect  their  costs,  and  that  where,  as  in  that  case,  the 
debt  had  been  paid  by  the  sheriff  to  the  plaintiff,  the  officers 
of  the  court  could  not,  in  the  name  of  the  plaintiff,  tnoFe 
against  the  sheriff  for  their  costs,  does  not  apply  here. 

This  is  an  ordinary  judgment,  in  which  the  plaintiffs  re- 
covered the  costs  expended  by  them  in  prosecuting  a  suit,  * 
upon  which  an  execution  issued,  which  the  sheriff  has  fail- 
ed to  collect.     In  Gary  v.  Boykin,  it  appeared  by  the  plead- 
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ings,  that  the  motion  was  made  in  behalf  of -the  officers  of  tb# 
court,  and  that  the  name  of  the  plaintiff  was  usod  by  them 
to  collect  their  fees.  There  is  nothing  in  this  record,  from 
which  it  can  be  inferred,  that  such  is  the  fact  here.  Q«i  tfa^ 
contrary,  from  the  amount  to  be  coUected  on  the  execution, 
the  just  inference  is,  that  it  is  the  act  of  the  plaintiff  bimfielf. 
To  bring  the  case  within  the  decision  previously  referred  to,  it 
should  appear  on  the  record,  that  the  motion  was  not  made 
by  the  plaintiff.  Let  the  judgment  be  reversed  and  the  cause 
remanded. 


McNEILL'S  Ex'rs,  v.  REYNOLDS. 

t.  Where  evidence  is  pertinent,  and  alone,  or  in  connection  with  other  tes; 
timony,  will  establish  the  issue,  it  is,  in  general,  admissible,  and  the  court 
may  be  required  to  instruct  the  juiy  so  as  to  protect  the  rights  of  the  res- 
pective parties. 

2L  hi  order  to  prove  the^existenoe  of  a  paitnendiip^  it  is  competent  to  dbi»t 
how  the  supposed  firm  made  out  their  aocounts,  k^  their  beok%  and  eyepi 
marked  boxes  of  merchandize;  but  to  make  such  proof  available,  it  must 
be  shown  that  the  party  against  w^hom  it  is  offered  had  some  agency  i^ 
these  acts,  or  impliedly  or  expressly  sanctioned,  or  approved  them. 

3.  Although  the  engagement  of  an  individual  member  of  a  firm  may  not  be 
widun  the  scope  of  the  partnership  dealings,  yet  if  the  transaction  come 
^ntfaiB  the  knowledge  of  his  copartners,  ajid  is  assented  to  by  them,-  th6n 
it  will  be  oUigBtfliy  upon  the  eoMcem. 

Writ  of  Error  to  the  Circuit  Court  <rf  Coosa. 

This  was  an  action  of  assumpsit  at  the  instance  of  the  dfS* 
fendant  in  err<»r,  against  die  testator.  The  deqtaration  al^ 
ledges,  that  the  testator,  on  the  9th  of  May,  1839,  niade  bift 
promissory  note,  under  the  name  and  description  of  J.  McNeill 
&,  Ca,  by  whidi,  as  ene  of  the  finn  of  J.  McNeill  d&  Co.,  be 

40  . 
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promised  to  pay,  one  day  after  date,  to  the  plaintiff,  the  som 
of  f  343  84,  for  value  received,  &c. 

The  death  of  the  testator  was  suggested,  and  his  execcH 
tors  made  parties  after  the  service  of  a  scire  facias.  There- 
upon the  cause  was  submitted  to  a  jury,  as  on  issue  joined, 
who  returned  a  verdict  for  the  plaintiff,  for  the  amount  of  the 
note  declared  on,  with  interest,  and  judgnient  was  rendered 
accordingly. 

Cki  the  trial,  a  bill  of  exceptions  was  sealed  by  the  presid- 
,ing  Judge,  from  which  it  appears,  that  the  plaintiff  offered  to 
read  to  the  jury,  the  deposition  of  Alexander  White,  and  that 
the  defendant  objected  to  its  admission — 1.  Because  it  spoke 
of  a  partnership  existing  between  the  testator  and  Samuel 
Leeper,  which  was  known  to  the  witness  from  report.  2. 
Because  it  related  to  the  contents  of  letters  written  by  the  tes- 
tator to  witness — ^none  of  which  were  produced,  or  tjheir  ab- 
sence accounted  for ;  as  well  as  the  manner  in  which  Leeper 
kept  his  books.  3.  Because  an  account  made  out  by  some 
one,  and  appended  to  the  deposition,  was  not  shown  to  be 
in  the  hand- writing  of  McNeill  and  Leeper,  or  ever  seen  by 
them. 

The  court  sustained  the  first  objection,  and  the  second,  so 
far  as  to  exclude  what  the  witness  said  about  McNeill's  let- 
ters to  him,  but  permitted  evidence  of  the  manner  in  which 
the  books  were  kept  by  Leeper  to  go  to  the  jury,  as  a  cir- 
cumstance which,  if  sustained  by  other  testimony,  they  might 
take  into  consideration.  The  account  attached  to  the  depo- 
sition was  also  permitted  to  be  read  to  the  jury,  for  the  same 
purpose.  This  accoimt  was  made  out  in  the  name  of  J.  Mc- 
Neill &  Co.  and  was  attached  to  the  deposition,  because  one 
of  the  interrogatories  by  the  plaintiff  requested  it. 

A  witness  named  Kelly,  introduced  by  the  plaintiff,  stated, 
'  that  he  hauled  boxes  of  merchandizis  from  Wetumpka  to  Mar- 
disville,  where  Leeper  did  business,  marked  ^^J."  or  ''John 
McNeill  &  Co.  Mardisville,  Alabama."  This  testimoby  was 
objected  to,  unless  it  was  shown  that  McNeill  was  aware  of 
the  transaction,  or  of  the  mark  on  the  boxes,  and  made  no 
objection  to  it ;  but  the  court  allowed  the  proof  to  go  to  the 
jury,  '<  as  a  circumstanoe  which,  if  sustained  by  other  evi- 
dence in  the  cause,  the  jury  might  take  into  consideration," 


JANUARY  TERM,  1846> 316 


There  was  other  evidence  adduced,  but  «fl  no  exceplion 
was  taken  to  it^  ao  muoh  as  is  stated  in  the  bill  of  exceptions 
need  not  be  here  recited. 

The  court  charged  the  jury,  among  oth^  things,  (not  ex- 
cepted to,)  that  they  mfght  take  into  consideration  the  man- 
ner in  which  Leeper  kept  his  accoiuikts,  and  might  refer  to 
the  paper  att^hed  to  the  deposition  <'  as  circumstances  which, 
if  sustained  by  other  evidence  in  the  cause,  might  go  to 
show  a  partnership." 

The  court  further  charged  the  jury,  that  if  they  found 
there  was  a  partnership  between  McNeill  and  Leeper  to  sell 
certain  articles,  and  that  the  note  sued  on  was  given  by  Leep- 
er, for  articles  not  within  the  scope  of  the  partnership  trans- 
actions, or  business,  then  they  must  find  for  the  defendants, 
unless  the  transaction  came  to  the  knowledge  of  McNeill,  and 
was  assented  to  by  him.  To  the  ruling  of  the  court  in  the 
admission  of  the  evidence  above  recited,  and  to  the  charges 
to  the  jury,  the  defendants  excepted. 

W.  P.  Chh^ton,  for  the  plaintiffs  in  error. 
W.  W.  MoRBis,  for  the  defendant  in  error. 

COLLIER,  C.  J. — Although  the  record  does  not  show  up- 
on what  plea  the  issue  was  submitted,  to  the  jury,  it  is  ad- 
mitted, that  the  issue  was  so  framed  as  to  throw  Up<m  the 
plaintiff  the  onus  of  proving  that  the  note  declared  on  was 
executed  under  such  circumstances  as  to  impose  upon  the  de- 
fendants testator,  a  legal  obligation  to  pay  it.  The  question 
in  respect  to  the  evidence  objected  to,  is  not  whether  it  was 
competent  to  establish  the  defendant's  liability,  but  whether 
its  tendency  was  to  produce  such  a  result ;  for  if  it  was  perti- 
nent, and  sdone,  or  in  cpnneotion  with  other  testimony,  oould 
have  that  effect,  it  was  clearly  admissible. 

In  order  to  charge  persons  or  partners,  the  utmost  strict- 
ness of  proof  of  the .  partnership  is  not  required.  It  is  suffi- 
cient to  show,  t|iat  they  have  acted  as  partners^  and  that  by 
their  habit  and  course .  of  dealing,  conduct  and  dedioationa, 
they  have  induced  those  with  whom  they  have  dealt,  to  con- 
sider them  as  partners.     [3  Stark.  Ev.  1070.]     An  account 
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book  containing  entries  made  by  two  persons  sued  as  part- 
'iners,  has  been  held  admissible,  as  evidenee  of  partnership. 
[Champion  v.  Tilley,  3  Day's  Rep.  30«,] 
'  The  account  exhibited  with  the  deposition,  was  one  of 
-which  the  witness  had  many  placed  in  his  hands  for  coUec- 
<tion.     If  the  testator  had  no  agency  in  making  out  these  ac- 
counts, and  said  or  did  nothing  in  regard  to  thom,  to  indi- 
cate that  tljiey  were  due  to  him  as  a  partner  with  Leeper,  of 
course  they  could  prove  nothing  against  him.     Bat  if  he  con- 
trolled the  collection,  received  the  benefit  of  the  proceeds,  or 
did  any  other  act  of  an  equivalent  import,  either  oi  these,  ih 
connection  with  the  form  of  the  accounts^  would  be  most 
satisfactory  evidence.     If  the  paper  attached  to  the  deposi- 
tion Vas  evidence,  much  more  so  was  the  testimony  in  res- 
>pect  to  the  manner  in  which  the  books  were  kept,  and  boxes 
of  meitshandize  marked. 

It  must  be  observed,  that  the  court  did  not  admit  the  evi- 
dence as  sufficient  in  itself;  but  it  is  very  clearly  intimated, 
that  if  it  was  not  supported  by  other  facts  and  circumstances, 
it  did  not  authorize  a  verdict  in  favor  of  the  jdainliff. 

Where  testimony  pertinent  to  the  issue,  and  unobjectiona- 
ble in  itself  is  offered,  it  should  be  permitted  to  go  to  the  jury, 
and  the  party  who  supposes  he  may  be  prejudiced  by  it, 
flhonld  pray  a  charge  as  to  its  legid  effect.  This  point  has 
been  so  often  ruled  by  us,  that  it  cannot  be  necessary  to  cite 
the  decisi^iis. 

The  first  charge  given  to  the  jury  was  a  mere  reitemtion 
erf  the  legal  principle  involved  in  the  admission  of  the  evi- 
dencei  The  first  part  of  the  second  charge  affirms  a  familiar 
'prtntiple^  quite  as  favorably  for  the  defendants  as  they  could 
'deilire,  and  the  latter  part  iscleiurly  consistent  with  what  pre- 
(?eded  it.  tt  merely  asserts,  that  although  the  note  in  ques- 
liiM  imy  be  founded  upon  a  transaction,  not  within  the  scope 
of  the  partnership  dealing,  yet  if  the  transaction  caine  to  the 
lestiRtor's  knowledge,  and  was  assented  to  by  him,  then  the 
note  would  be  binding  upon  defendants.  There  can  be  no 
^eUraiWble  ol^eoiioii  to  the  charge  to  tlie  jury,-  and  ft  fol- 
lows that  the  ^gment  lef  tlie  Circuit  Oourt  is  aflrmed. 
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MILLER  V.  BONSADON. 

1.  Although,  a  tenant  in  possession  has  been  induced  by  fraud,  or  imposi- 
tion, to  adnut  the  title  of,  and  to  take  a  lease  from  a  stranger,  he  may  show 
the  fhiod  or  imposition,  to  avoid  an  entiy,  yet  where  no  such  ck^umstan- 
ces  are  shown,  and  he  has  accepted  a  lease,  he  cannot  defend  by  showhig' 
his  possession  in  the  first  instance,  was  derived  from  another,  whose  title 
he  has  alwitys  admitted. 

Writ  of  Error  to  the  County  Court  of  Mobile. 

Action  by  Bonsadon  against  Miller,  for  an  unlawful  detainer. 
Judgment  was  given  by  the  justice  of  the  peace  against  the 
defendant,  who  removed  the  cause  to  the  County  Court  by 
certiorari,  where  it  was  agreed  the  petition  for  the  certio- 
rari should  be  taken  also  as  a  bill  of  exceptions,  allowed  by 
the  justice  trying*  the  cause,  and  upon  it  errors  are  assigned. 
The  matters  of  exception,  and  the  facts  of  the  case  may  be 
thus  stated : 

Bonsadon  produced  a  lease,  executed  by  Miller,  on  the 
26th  September,  1843,  by  which  he  agrees  to  lease  the 
premises  in  dispute  from  Bonsadon,  for  the  term  of  two  years 
then  next-  ensuing,  for  the  rent  of  $17^,  and  by  wliich 
he  consents  to  surrender  the  premises  at  the  end  of  the  term. 

Miller  offered  in  evidence  the  record  of  an  ejectment  suit, 
in  which  one  Hunt  and  one  James  recovered  a  judgment 
against  the  casual  ejector,  by  default,  in  the  Circuit  Court  of 
Mobile,  on  the  6th  December,  1841.  Miller  was  the  tenaot 
in  possession,  at  the  service  of  the  ejectment,  and  he  propos-. 
ed  to  show,  that  the  premises  then  recovered,  included  tho§e 
in  controversy.  He  also  proposed  to  prove,  that  upon  the 
recovery  of  this  judgment,  he  was  turned  out  by  Hunt  and 
James  under  it,  and  to  prevent  being  so  ejected,  he  leased  the 
premises  in  controversy  from  them.  He  also  offered  iri  evi- 
dence, two  leases  executed  between  himself  and  Hunt  and 
James  for  the  premises  in  question,,  ope  executed  in  July, 
1844,  and  the  other  in  November  of  ^he  sjime  year,  the  last 
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expiring  the  1st  November,  1845.  He  also  proposed  to  shoW| 
that  ever  since  being  let  in  as  the  tenant  of  Hunt  and  James^ 
under  the  judgment  obtained  in  1841,  he  considered  him* 
self  as  their  tenant,  and  had  annually  paid  them  rent. 

The  court  excluded  all  this  evidence,  and  charged  the  jury- 
as  Bonsadon  was  not  a  party  to  the  ejectment  suit,  he  was 
not  bound  by  it ;  and  that  the  acts  and  declarations  of  the 
defendant  in  taking  the  lease  from  Hunt  and  James,  were  of 
no  eflfect  against  the  complainant. 

J.  A.  Campbell,  for  the  plaintiff  in  error,  argued — 

1.  It  is  the  duty  of  the  tenant  to  maintain  his  landlord's 
title.  The  title  of  Hunt  and  James  was  not  affected  by  the 
attornment  to  Bonsadon.  The  tenant  may  dispute  the  title 
of  an  individual,  from  whom  he  has  taken  a  lease,  if  the  pos- 
session was  not  derived  from  that  party.  [Jackson  v.  Cuerden, 
2  John.  Ca.  353 ;  Jackson  v.  Spear,  7  Wiend.  401 ;  Nellis  v. 
Lathrop,  22  Wend.  121 ;  Mansony  v.  Bank  U.  S.  4  Ala.  R. 
735.] 

2.  A  tenant  may  show  that  his  landlord's  title  has  termi- 
nated ;  and  when  the  title  has  legally  terminated,  it  is  no 
breach  of  duty  to  take  a  lease  from  the  party  having  the  right 
to  possession.  [Devacht  v.  Newsom,  3  Ohio,  57 ;  Everston 
v.  Sawyer,  2  Wend.  507.] 

3.  The  recovery  in  ejectment  authorized  Hunt  and  James 
to  enter  without  taking  the  writ  of  hab,  fac.  poss,  [Adams  on 
E.  306.] 

4.  The  contest  here  is  between  the  landlords  of  Miller. 
It  would  have  been  competent  for  the  court  to  have  let  in  H. 
and  J.  to  defend.  The  landlord  however  cannot  extend  the 
defence  further  than  the  tenant,  and  the  tenant  may  defend 
to  the  same  extent  as  the  landlord.  [Davis  v.  McEinney,  5 
Ala.  R.  719 ;  4  Dev.  &  Bat.  305.] 

G.  N.  Stewart,  contra,  insisted  that  the  defence  here  was 
nothing  more  than  the  attempt  to  dispute  the  title  of  the  land- 
lord, which  the  law  will  hot  permit. 

GOLDTHWAITE,  J,— The  facts  of  this  cas^  may  be 
very  briefly  stated,  and  are  these  :     Hunt  and  James  recov- 


>    JAJyUARY  TERM,  1646. 319 

Miller  V.  Bonsadon. 

ered  a  judgment  in.  ejectment  in  1841,  against  the  casual, 
ejector,  Miller  being  the  tenant  in  possession.     After  the  re- 
covery, to  avoid  being  turned  out,  he   admitted  the  title  of 
Hunt  and  James,  occupied  the  premises  under  them,  and  paid 
rent  as  their  tenant.     Subsequently  to  this,  in  1843,  for  some 
cause,  which  is  unexplained,  he  takes  a  lease  from  Bonsadon, 
and  the  question  is,  whether  he  can  now  dispute  that  title, 
or  set  up  the  one  in  Hunt  and  James  to  prevent  Bonsadon 
from  entering.     We  are  clear  that   he  cannot.     Whatever 
may  be  the  right  of  Hunt  and  James  to  the  possession,  Miller 
by  his  voluntary  act,  has  placed  himself  in  a  condition  in 
which  he  cannot  assert  it.     None  of  the  cases  cited  by  the 
plaintiff's  counsel,  reach  the  case  of  a  tenant  who  voluntari- 
ly, and  without  fraud,  takes  a  lease  from  another  than  his 
true  landlord.     We  may  not  be  disposed  to  deny  the  propo- 
sition advanced  in  Jackson  v.  Span,  7  Wend.  401,  and  Jack- 
son V.  Cuenlen,  2  John.  Ca.  353,  that  a  tenant  in  possession 
who  has  been  imposed  on,  so  as  to  admit  the  title  of  a  stranger, 
may  show  this  imposition  in  connection  with  a  better  title 
when  sued  for  the  possession.     Under  such  Qircumstances  the 
evidence  would  go  merely  to  the  right  of  possession,  and 
that  of  the  party  claiming  it  being  founded  in  fraud,  could^ 
not  affect  the  possession,  which,  but  for  the  fraud,  would 
continue  legally  with  the  tenant.     No  pretence  of  that  kind, 
however,  was  asserted  in  the  court  below,  and  the  defendant 
stood  there  estopped  by  his  lease,  admitting  the  title  of  the 
plaintiff.     It  is,  in  fact,  the  very  case  put  in  all  the  books  as 
an  undeniable  proposition.     Nor  is  any  injury  done  to  those 
who  seem  to  be  parties  in  this  defence,  by  the  recognition  of 
this  rule  as  governing  the  case.     If  Miller  was  willing  to  ac- 
cept a  lease  from  Bonsadon,  it  is  probable  he  at  that  time 
would  have  permitted  him  to  enter,  and  the  duly  remedy  of 
Hunt  and  James,  under  such  circu9istances,  would  have  been 
to  eject  him,  as  in  by  collusion  with  their  tenant.     There  is 
no  enor  in  the  record. 
Judgment  affirmed* 
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BRANCH  BANK  AT  MOBILE  v.  BOYKIN. 

1.  A  bindings  promise  by  a  certificated  bonkrapt  to  pay  a  debt  previously  owing 
by  him,  must  be  either  unconditional,  or  if  depending  on  a  condition,  it 
must  be  shown  that  the  condition  has  been  performed. 

2.  It  is  the  duty  of  the  court,  when  required  to  do  so,  to  cxpoimd  written 
•  testimony. 

.    Error  to  the  Circuit  Court  of  Mobile. 

The  Bank  moved  for  judgment  against  the  defendant,  and 
others,  on  a  note  for  $10,662  58. 

-  The  defendant  pleaded  separately,  that  he  had  been  dis- 
charged as  a  bankrupt,  after  the  making  of  the  note,  and  ob* 
tained  his  final  certificate,  the  discharge  operating  from  the 
18th  Pebniary,  1848. 

The  {daintiff  replied,  that  after  the  filing  of  the  petition, 
and  after  the  discharge  of  the  said  Boykin,  he  assumed  and 
promised  to  pay  the  note.  The  defendant  rejoined,  denying 
the  matter  set  up  in  the  replication. 

To  maintain  the  issue,  the  Bank  introduced  in  evidence 
two  letters  from  the  defendant  as  follows  : 

To  the  President  and  Directors  of  the  Branch  Bank  at 

Mobile: 

Gen'm. — ^I  have  a  relief  note  for  $10,662  50,  due  on  the 

25th  instant,  on  which  I  am  prepared  to  pay  the  interest,  and 

extend  it  for  twelve  months,  to  which  I  ask  your  acceptance. 

Repectfully,  B.  Botkijk, 

per  H.  W.  Blount. 
Mobile,  March  23,  1842. 

Mobile,  March  25,  1843. 
B.  Gatle,  Es^.  Cashier: 

Dear  Sir — On  the  24th  November,  1843,  or  thereabouts,  I 
submitted  to  the  then  board  of  directors,  a  proposition  in  re- 
ference to  the  payment  of  my  liabilities,  where  my  name  ap- 
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peared  fljstasct  principal,  which  was  accepted,  and  of  course 
became  a  contract  between  the  bank  and  myself.  I  now,  on 
my  parti  am  prepared  to  comply  with  said  proposition,  and 
herewith  tender  you  a  check  for  the  amount  to  be  paid,  to 
wit :  $833,  in  the  bank  notes  of  your  bank  if  preferred.  En-- 
closed  you  will  find  my  check  on  the  Mobile  Bank,  whera  I 
have  money.  Please  receive  said  amount,  and  apply  the  same 
upon  the  note  embraced  in  the  jMroposition  referred  to,  to  wit : 
a  note  for  $10,662  58,  signed  by  myself,  John  D.  Bracey, 
and  R.  D.  James.  The  note  mentioned  in  proposition  of 
mine,  with  the  names  of  J.  D.  Bracy  and  M.  Bracy,  to  be 
given  in  e:^tension  I  am  pi*epared  to  give. 

Very  respectfully,  B.  Boykin. 

The  plaintiff  moved  the  court  to  charge  the  jury,  that  under 
the  pleadings,  it  was  competent  for  them  to  consider  any  ev>* 
dence  offered  to  show  a  reviving  of  the  debt  sued  on,  made 
by  the  defendant,  at  any  time  subsequent  to  the  filing  of  the 
defendant's  application  for  a  discharge  as  a  bankrupt,  and 
that  the  first  of  the  letters  was  proper  evidence  for  their  toior 
sideration ;  which  charge  the  court  refiised,  and  charged  the 
jury,  that  to  make  the  defendmit  liable  upc»i  a  mere  promise, 
they  must  be  satisfied,  that  after  his  discharge  as  a  bankrupt 
he  made  a  positive,  and  unconditional  {HXHnise  to  pay  the 
debt ;  to  which  the  plaintiff  excepted,  and  which  is  now  a»* 
signed  as  error. 

Fox,  for  jdaintiff  in  error,  contended,  that  a  promise  to  pay 
the  debt  made  after  the  filing  of  the  petition,  was  sufficient, 
although  previous  to  his  obtaining  his  final  discharge,  and 
certificate,  and  that  by  a  liberal  interpretation,  such  was  the 
issue  tendered. 

Gamfbell,  contra.  The  issue  tendered  was,  tbait  after 
the  bankrupt's  discharge,  he  promised  to  pay  the  debt.  Thio 
eridence  was  of  an  offer  to  pay  upon  certain  conditions* 
This  was  properly  rejected,  as  it  was  not  admissible  under 
die  plea.  Where  the  promise  is  conditional,  it  must  be  showa 
that  the  conditions  are  performed.  [1  Stai'kie,  370;  5  Esp. 
R.  198 ;  4  Camp.  206 ;  4  N.  H.  316 ;  6  Ala.  R.  776.J 
41 
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ORMOND,  J. — ^The  replication  seeks  to  avoid  the  effect 
of  the  bankrupt's  discharge,  by  setting  up  a  subsequent  pro- 
mise to  pay  the  debt.  We  need  not  inquire  whether  a  pro- 
mise by  the  bankrupt  to  pay  the  debt,  after  the  petition  was 
filed,  but  before  the  final  decree  and  certificate  granted, 
would  be  sufficient ;  because,  conceding  such  to  be  the  law, 
the  promise  to  be  binding  on  the  bankrupt,  must  be  either 
an  absolute,  unconditional  promise  to  pay,  or  if  depending 
upon  a  contingency,  or  suspended  upon  a  condition,  it  must 
be  shown  that  the  contingency  has  happened,  or  the  condition 
been  performed.  To  this  effect  are  the  English  authorities, 
and  such  is  the  decision  of  this  court  in  Bearing  v.  Moffitt,  6 
Ala.  R.  776. 

The  letter  which  the  court  excluded  from  the  considera- 
tion of  the  jury,  was  clearly  not  an  unconditional  promise  to 
pay  the  debt,  but  was  merely  a  proposition  to  pay  the  inter- 
est due  f)n  the  note,  and  <<  extend"  it  for  twelve  months. 
This  proposition  had  relation  to  our  extension  laws,  so  call- 
ed, by  which  time  is  given  upon  the  execution  of  a  new  note 
with  sureties.  It  was  properly  excluded,  for  two  reasons. 
It  was  not  relevant  to  the  issue,  which  was,  that  there  was  a 
new  promise  to  pay  the  debt,  whilst  this  is  a  mere  proposi* 
tion  to  make  a  new  contract.  But  if  we  were,  to  expand  the 
informal  replication,  so  as  to  make  it  embrace  the  case  of  a 
conditional  promise,  then  it  was  properly  rejected,  because 
there  was  not  only  no  evidence  that  the  condition  was  per- 
formed, but  it  is  clear  that  the  proposition  was  rejected  by  the 
bank.  This  is  clearly  established  by  the  fact,  that  the  original 
note  is  now  sought  to  be  enforced  against  the  bankrupt,  so 
that  it  is  manifest  the  proposition  of  the  bankrupt  was  re- 
jected. 

It  was  also  urged,  that  the  court  should  not  have  passed 
upon  the  evidence,  but  should  have  left  it  to  the  jury  to  de- 
termine, whether  it  was,  or  was  not,  proof  of  such  a  promise. 
It  was  both  i&e  province,  and  under  the  charge  asked  far, 
the  duty  of  the  court,  to  expound  the  written  testimony,  and 
we  have  seen  that  in  the  construction  put  upon  it,  it  decided 
correctly,  and  its  judgment  must  therefore  be  afiirmed. 
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DEW  V.  THE  BANK  OP  THE  STATE  OP  ALABAMA. 

1.  A  justice  of  the  peace  of  one  county  is  not  authorized  to  issue  an  attach- 
ment leturnable  into  anodier ;  and  it  is  competent  for  a  gamUhet  to  avail 
himseilf  of  the  irregularity  in  the  attachment  in  an  appellate  court,  though 
no  objection  had  been  made  to  it  previous  to  the  judgment  below. 

2.  After  a  judgment  by  default  against  a  garnishee,  he  must  be  served  with 
a  min  facias,  or  there  must  be  some  equivalent  proceeding  to  authorize  a 
final  judgment 

Writ  of  Error  to  the  Circuit  Court  of  Pickens. 

The  defendant  in  error,  by  its  attorney,  caused  an  original 
attachment  to  be  issued  by  a  justice  of  the  peace  of  the  coun- 
ty of  Greene,  and  made  returnable  to  the  Circuit  Court  of 
Pickens,  against  the  estate  of  Benjamin  H.  Stribling.  This 
process  was  placed  in  the  hands  of-the  sheriff  of  the  former 
county,  who  returned  that  lie  had  executed  the  same,  by 
summoning  the  plaintiff  in  error  and  another  person  as  gar- 
nishees, a  judgment  by  default  was  rendered  against  the  de- 
fendant in  attachment,  and  also  against  the  garnishees  for 
their  failure  to  appear,  and  answer  as  to  their  indebtedness, 
&c.;  and  sl  scire  facias  directed  to  issue  to  the  garnishees,  to 
show  cause  why  the  judgment  nisi  should  not  be  made  final. 
At  the  succeeding  term  a  final  judgment  was  rendered  against 
the  plaintiff  in  error,  reciting  the  judgment  nisi  and  that  a 
sci.fa.  had  issued,  but  sMimed  nothing  as  to  its  service,  or 
return. 

A.  Graham,  (of  Greene,)  and  Hale,  for  the  plaintiff  in  er- 
ror, made  the  following  points — 1.  That  the  attachment  being 
issued  by  a  justice  of  the  peace  of  Greene,  and  returnable  to 
the  court  of  another  county,  is  a  nullity,  and  all  proceedings 
on  it  are  merely  void.  2.  It  does  not  appear  that  a  scire  fa- 
cias, as  directed  by  the  judgment  nisi,  was  ever  served  on 
the  garnishee.  They  cited  4  Ala,  Rep.  766 ;  1  Id.  48 ;  2  Id. 
73;  3  Stew.  Rep.  336.] 
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B.  F.  Porter,  for  the  defendant  in  error,  admitted  that  ac- 
cording to  Caldwell  v.  Meador,  4  Ala.  Rep^  755,  the  attach- 
ment was  issued  irregularly,  but  insisted  that  the  irregularity- 
should  be  taken  advantage  of  in  the  primary  court  [7  Ala. 
Rep.  706.] 

COLLIER,  a  J.— InCaldweU  v.  Meador,  4  Ala.  R.  755, 
it  was  decided  that  a  justice -of  the  peace  has  no  authority, 
in  virtue  of  our  statutes,  to  issue  an  attachment  returnable 
into  the  County  or  Circuit  Court  of  any  other  county  than 
that  for  which  he  is  elected.  That  case  was  reaffirmed  in 
Brooks  &  Lucas  v.  Goodwin,  at  the  last  term,  where  it  was 
added,  that  although  the  irregularity  was  not  insisted  on  in  the 
primary  court,  it  was  available  on  error. 

Loomis  V.  Allen,  cited  for  the  defendant  in  error,  is  unlike 
the  present  case  in  every  respect.  There  was  no  controver- 
sy in  that  case  as  to  the  authority  of  the  officer  who  issued 
the  attachment,  but  the  question  was  as  to  the  sufficiency  of 
the  affidavit ;  and  it  was  said,  the  objection  should  have  been 
taken  by  plea  in  abatement,  and  was  not  available  after  judg- 
ment by  default. 

The  attachment  being  void,  it  necessarily  follows,  that 
the  garnishment,  which  is  merely  consequential,  must  fall 
with  it. 

But  if  the  attachment  wsis  issued  by  a  competent  authority, 
the  judgment  against  the  garnishee  would  be  erroneous,  be- 
cause it  does  not  appear  that  he  was  served  with  a  scire  fa- 
das.  Lowry  et  al.  v.  Clements,  at  this  term,  is  conclusive 
upon  this  point. 

The  judgment  of  the  Circuit  Court  is  reversed. 
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1.  In  an  aetion  fbr  the  breach  of  a  marriage  promise,  it  is  a  fuSL  de^ce,  wBeir 
the  defendant  has  honafide  oflbred  to  maity  the  plainliilj  although  tike 
de&ndant^  condaot,  ptevions  to  the  aSer,  had  been  such  as  would  justify 
the  pkuntiff  in  terminating  the  engagement,  but  she  had  not  signified  hee 
intention  to  terminate  it 

2.  Such  an  offer  made  after  suit  brought,  may  be  giyen  in  evidenee  to  miti- 
gate damages. 

3.  When  the  defendant,  upon  the  day  fixed  for  the  marriage,  wrote  to  the* 
plaintiff's  father,  desiring  him  to  inform  her  of  the  defendant^  determina- 
tion to  postpone  the  marriage,  at  least  for  the  present,  her  assent  to  the 
proposal  cannot  beinfeiredfrom  her  silenoe,  or  from  her  omission  to  les- 
pond  to  the  note. 

Error  to  the  Circuit  Court  of  Macon. 

Assumpsit  by  Miss  Reafro  against  Kelly,  for  the  tn^each  o£ 
a  matriage  contract. 

At  the  trial  upon  the  general  issue,  and  other  pleas  not  ne« 
cessary  to  be  stated,  it  was  shown  in  evidence,  that  the  plain^ 
tiff  and  defendant  had  mutually  promised  to  marry  ]  thaf  the 
2d  of  May,  1843,  was  fixed  on  for  the  marriage,,  preparation 
made,  and  guests  invited.  It  was  also  in  evidence,  thai  tba 
plaintiff  was  a  minor,  and  resided  with  her  parents ;  that  her 
parents  had  been  much  opposed  to  the  marriage,  and  the 
prime  cause  of  their  opposition,  or  that  which  induced  their 
opposition,  still  existed.  The  evidence  also  conduced  to 
show,  that  the  plaintiff's  friends  had  assented  to  the  mar** 
riage,  and  made  preparation  for  it ;  that  the  defendant  reside 
ed  about  half  a  mile  from  the  xesidence  of  the  plaintiff's  pa« 
rents,  and  on  the  day  fixed  for  the  marriage,  he  went  to  tJte 
court  house,  about  eleven  miles  distant,  procured  a  marriftge 
license,  and  sequested  the  attendance  of  a  pai«on  to  perform 
the  marriaq^  ceremony ;  that  when  the  parson  arrived  at  tfaei 
hoBse  of  tbe  ilefendant,  the  latter  was  properly  dreased  fan 
'  the  occasion,  but  seemed  much  cc»afiised,  perplexed  and  ex* 
ceedingly  emfbarrassed ;  he  exjHi^ssed  himself  greatly  disturb- 
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ed,  asked  the  parson's,  advice  as  to  the  course  which  should 
be  pursued  by  him,  was  advised  to  write  a  note  to  the  fami- 
ly, and  a  note  in  the  terms  following  was  sent  to  the  father 
of  the'  plaintiff,  by  a  slave,  and  no  person  was  present  on  the 
part  of  the  defendant  when  it  was  read  to  the  plaintiff.  The 
note  runs  thus :  *'  Nathan  Renfro,  Esq. — Dear  Sir — ^After 
maturely  reflecting  upon  altering  my  situation  and  marrying 
your  daughter,  I  have  concluded  it  will  be  better  for  us  b6th 
to  postpone,  at  least  for  the  present.  You  will  be  so  good 
as  to  inform  her.  In  so  doing  you  will  oblige  your  humble 
servant,  Reuben  Eellt. 

May  2d,  1843." 

No  answer  was  returned  to  this  note.  On  the  examina- 
tion of  the  plaintiff's  father  as  a  witness,  the  defendant  pro- 
posed to  show,  in  mitigation  of  damages,  that  he,  soon  after 
the  day  set  for  the  marriage,  proposed  a  performance  of  the 
contract.  The  plaintiff  objected  to  this,  and  the  court  sus- 
tained the  objection. 

The  defendant  also  proposed  to  show,  by  the  same  wit- 
ness, what  contract  was  entered  into,  in  getting  counsel  to 
bring  this  suit,  the  witness  having  stated  he  had  spoken  to 
counsel  on  the  subject  of  the  suit,  but  had  employed  no  one. 
This  was  overruled  by  the  court. 

rThe  defendant  then  proposed  to  show,  by  the  same  wit- 
ness, conversations  at  different  times  after  the  2d  of  May,  be- 
tween the  witness  and  the  defendant,  and  proposals  commu- 
nicated to  his  daughter,  and  her  answers  thereto,  on  the  sub- 
ject of  marriage.     This  was  likewise  overruled  by  the  court. 

The  plaintiff  then  gave  evidence  to  show  the  standing  and 
property  of  the  defendant.  This  was  objected  to,  and  the 
objection  overruled. 

The  defendant  tbeti  offered  to  prove,  in  mitigation  of  dam- 
ages, that  subsequent  to  the  commencement  of  this  suit,  he 
had  again  and  again  proposed  to  consumn^tte  the  marriage 
with  the  plaintiff.     This  was  also  overruled. 

The  court  was  requested  by  the  defendant  to  charge  the 
jury,  that  if  they  believed  he  proposed  to  the  plaintiff  on  the 
night  of  the  2d  of  May,  either  a  postponement,  or  aC  rescis- 
sion of  the  contract,  her  assent  to  the  proposition  might  as 
well  be  inferred  from  her  silence  at  the  time  the  proprosition 


JANUARY  TEHM^  1846. 327 

Kelly  V.  Renfrg 

tion  was  made  known  to  her.  as  from  declarations  made-  by 
her.     This  was  refused. 

The  defendant  excepted  to  the  ruling  of  the  court  in  these 
several  matters,  and  they  are  here  assigned  as  error. 

Cocke,  with  whom  was  J.  A.  Campbell,  for  the  plaintiff 
in  error,  argued — 

1.  That  the  offer  of  the  defendant  to  marry  the  plaintiff, 
although  made  after  the  day  first  fixed  for  the  marriage,  was 
proper  to  go  to  the  jury,  either  as  a  full  defence  to  the  ac- 
tion, or  in  mitigation  of  damages.  In  actions  like  this,  there 
can  be  no  damages  which  the  law  will  compensate  j  when  the 
party  has  the  opportunity  offered  to  conclude  the  contract 
It  is  unreasonable  to  say,  that  such  engagements  must  be 
performed  on  a  day  certain.  Many  circumstances  may  hap- 
pen after  the  time  is  agreed  on,  which  require  the  ceremony 
to  be  postponed,  and  the  single  question  between  the  parties 
under  such  circumstances,  is,  whether  the  request  for  post- 
ponement is  made  in  good  faith.  [Southard  v.  Rexford,  6 
Cowen,  252 ;  Story  on  Con.  52-3 ;  7  Wend.  142;  1  John.  C. 
116;  Chitty  onCon.  156  to  160;  7  Cowen.  22.] 

2.  A  honafde  offer  to  perform  the  marriage  engagement, 
although  made  after  suit*brought,  it  is  conceived  is  proper  to 
mitigate  the  damages,  because  the  party  then  has  the  option 
to  receive  #11  the  benefits  for  the  deprivation  of  which  she 
sues ;  and  it  seems  against  public  morals  to  countenance  ac* 
tions  of  this  description,  unless  the  feelings  of  the  female  have 
been  trifled  with,  or  her  character  injured.  [Baddely  v.  Mat- 
lock, 1  Holt,  151,] 

3.  The  charge  asked  for  should  have  been  given.  The 
request  which  the  defendant  made  to  postpone  the  marriage, 
was  such  as  the  plaintiff  might  have  assented  to,  and  this  as- 
sent might  have  been  inferred  from  her  silence.  The  ques- 
tion is  not,  whether  the  yxry  would  so  have  inferred,  but 
whether  the  evidence  was  such  as  would  permit  them  to 
do  so. 

J.  E.  Belser,  contra,  insisted — 

1.  The  breach  of  the  contract  being  shoiivn,  a  subsequent 
offer  to  perform  it  is  no  defence  to  the  action ;  nor  is  it  good- 
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in  mitigation  of  damages.     [Chitty  on  Contracts,  168;  6 
Cowen,  254.] 

8.  The  only  answer  to  the  action  is,  the  bad  character  of 
the  plaintiff,  or  that  she  had  acted  criminally  pfevious  to  the 
contract,  and  that  this  was  unknown  to  the  defendant.  [1 
Holt's  N.  P.  151 ;  3  Es.  236 ;  4  Ih.  267 ;  3  Mass.  189 ;  7  Oow- 
cn,  22;  7  Wend  142;  2  Root,  354.] 

GOLDTHWAITE,  J.— 1.  The  contract  of  marriage  is  so 
delicate  in  its  nature,  as  to  render  impracticable  any  attempt 
to  govern  it  by  the  same  arbitrary  rules  which  obtain  with 
regard  to  other  agreements.  Even  where  there  is  a  mutual 
engagement,  and  the  day  is  set  for  concluding  the  marriage, 
it  is  evident  circumstances  may  occur  to  make  it  entirely  im- 
proper to  proceed,  or  render  it  expedient  to  delay,  the  con- 
summation, if  not  to  terminate  the  engagement.  It  cannot 
then  be  permitted  to  either  party  to  a  contract  of  this  des- 
cription to  say,  the  omission  to  marry  upon  a  particular  day 
is  ^  breach  of  the  engagement.  It  necessarily  continues  in 
force  until  the  one  or  the  other  of  the  parties,  by  conduct,  or 
by  words,  evinces  that  he  or  she  is  unwilling  to  proceed  to 
the  ordinary  result.  When  this  takes  place,  and  not  until 
then,  does  any  right  of  action  accrue  to  either  party.  We 
say  either  party,,  because  by  strict  rule,  the  action  is  common 
to  either  sex,  though  in  our  own  country,  a  ju|t  regard  to 
public  morals,  has  long  since  confined  the  action  alone  to 
the  female  sufferer.  It  is  said  to  be  necessary  to  alledge  in 
the  declaration,  a  refusal  to  perform  the  contract,  ( Willard  v. 
Stone,  7  Cowen,  22 ;)  but  this  refusal  is  usually,  and  may 
always  be,  inferred  from  the  acts  or  declarations  of  the  party. 
In  the  present  case,  it  cannot  be  doubted,  the  lady  was  en- 
tirely warranted  in  considering  the  engagement  as  terminated 
80  soon  as  the  note  of  her  suitor  was  conmiunicated  to  her ; 
but  until  she  manifested  her  intention  to  consider  it  in  that 
light,  it  cannot  be  construed  into  a  refusal  to  marry.  In  our 
judgment,  if  the  defendant  afterwards,  in  good  faith,  p^pos- 
ed  to  proceed  to  consummate  the  contract  with  her,  in  a  rea- 
sonable time,  he  can  in  no  sense  be  said  to  have  refused  to 
marry  the  plaintiff.  We  do  not  wish  to  be  understood  as  as- 
sorting  the  law  wiU  tolerate  that  a  man  may  trifle  with  die 
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afTections  and  feelings  of  a  virtuous  female,  and  afterwards 
avoid  the  consequences  of  his  inhumanity  by  a  simulated  of- 
fer to  marry ;  but  if  the  offer  is  made  bona  fide,  and  be- 
fore the  female  has  signified  her  determination  to  end  the 
matter,  such  an  offer  is  a  full  defence  to  a  suit  for  a  breach 
of  the  contract.  This  seems  to  be  the  result  of  the  decision 
in  Southard  v.  Rexford,  6  Cowan,  ^4. 

2.  But  if  the  facts  before  the  jury,  in  the  present  case,  would 
hare  warranted  the  jury  in  pronouncing^  diat  the  lady  con- 
sidered the  engagement  as  terminated,  after  the  note  sent  to 
her  father  was  communicated  to  her,  and  this  was  made 
known  to  the  defendant,  we  think,  notwithstanding  that  the 
subsequent  offers,  after  the  suit  was  comnvsnced,  to  marry 
her,  were  proper  evidence  in  mitigation  of  damages.  The 
foundation  of  this  action,  is  the  loss  of  the  benefit  which  tha 
injured  party  might  have  derived  from  the  union,  if  that  had 
taken  place,  as  well  as  compensation  to  her  wounded  feelings 
and  character ;  and  if  the  other  party  has  honestly  offered 
her  all  the  advantages  of  his  wealth  and  station  in  the  propo- 
sal to  make  her  his  wife,  we  can  perceive  no  reason  why  the 
jury  could  noteonsider  it  in  mitigation,  of  damages,  especial- 
ly as  by  this  offer,  he  has  done  much  to  relieve  her  charac- 
ter, if  that  was  impaired  by  his  conduct,  and  has  salved  at 
least  her  wounded  pride.  In  Baddely  v.  Matlock,  1  Holt, 
151,  the  refusal  to  proceed  with  a  marriage,  because  the  party 
was  accused  by  rumor  of  some  misconduct,  was  considered 
proper  in  mitigation  of  damages ;  and  certainly  it  is  much 
stronger  to  show  that  the  party  has  been  offered  all  that  she 
seeks  compensation  for. 

Prom  what  we  have  said,  it  results  that  the  court  belov 
erred,  both  in  excluding  the  offers  to  marry  before  the  com- 
mencement of  the  suit,  as  well  as  those  made  after. 

3.  It  is  scarcely  necessary  to  add,  that  the  charge  request- 
ed was  properly  refused.  No  virtuous  female  could  be  ex- 
expected  to  respond  ditectly  to  the  note  which  the  defend- 
ant communicated  to  the  plaintiff 's  father,  and  no  other  in- 
ference ought  to  be  drawn  from  her  silence,  than  that  the  en- 
gagement was  terminated,  not  merely  postponed,  by  this  act 
of  the  defendant,  independent  of  any  assent  on  her  parL 

Judgment  reversed  and  remanded 
42 


330  ALABAMA. 


Willis'  AdmV  v.  The  Heire  of  Willis. 


WILLIS'  ADM'R  v.  THE  HEIRS  OF  WILLIS. 

1.  With  the  exception  of  contested  wills,  and  the  provision  of  the  act  of 
1843,  for  a  trial  by  jur/in  the  case  pf  insolvent  estates,  the  Oxphani^ 
Court  has  no  power  to  impannel  a  juiy  to  ascertain  a  disputed  fiict,  un- 
less there  is  a  real  doubt  in  relation  to  it,  requiring  a  cross-examination  to 
elicit  the  truth.  And  in  such  a  case  the  necessity  for  impannellinga  juiy 
must  appear,  by  setting  out  the  testimony  in  the  record,  so  as  to  enable  an 
appellate  court  to  revise  the  order. 

2. » When  a  matter  is  properly  submitted  to  a  juiy,  by  the  Orphans'  Court, 
and  its  decision  is  adopted  by  the  court,  it  cannot  be  reviewed  in  this 
court. 

3.  An  administrator  cannot,  in  the  settlement  of  his  accounts  as  such,  have 
a  credit  for  boarding  and  clothing  iliniished  the  distributees. 

4.  Annual,  or  partial  settlements,  made  by  an  administrator,  or  goardiany  in 
conformity  to  law,  Bxe  prima  fade  to  be  considered  correct,  but  may,  on  the 
final  settlement,  be  impeached  by  proof,  showing  their  incorrectness. 

Error  to  the  Orphans'  Court  of  Montgomery. 

The  facts  as  they  appear  of  record,  are,  that  the  plaintiff 
in  error,  as  the  administrator  of  Britton  Willis,  deceased,  en- 
tered upon  the  administration,  made  and  returned  his  inven- 
tory, account  of  sales,  &c.,  and  made  several  annual  settle- 
ments with  the  Orphans'  Court. 

On  the  2d  July,  1845,  the  administrator  having  applied 
for  the  allowance  of  his  annual  settlement,  the  heirs  and 
widow  of  the  deceased  appeared.  The  record  then  states, 
that  upon  the  request  of  the  parties,  a  jury  was  called,  and 
the  court  having  directed  that  an  issue  should  be  formed,  the 
administrator  tendered  the  following  : 

Price  Willis,  administrator  of  B.  Willis,  avers  that  the  fol- 
lowing account  against  said  estate,  as  administrator,  for  board 
and  clothing  of  the  minor  heirs  of  said  deceased,  is  just,  and 
should  be  allowed  him  in  settlement. 

Estate,  Dr. — By  amount  of  board  of  seven  children — 

3  years  at  $60  per  annum, $1,260  00 

Do.  six  children,  one  year, 420  00 
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Do.  thfee  children,  for  1842, 210  00 

Do.  three  childxeo,  1843  and  1844, 420  00 


<^,310  00 

The  distributees,  by  their  attorneys,  denied  the  correct- 
ness of  the  account,  and  issue  being  joined,  a  jury  was  called 
who,  by  their  verdict,  found  the  account  filed  by  the  admin- 
istrator to  be  incorrect,  and  that  he  should  be  allowed  the 
sum  of  $450,  for  the  board  and  maintenance  of  the  children 
of  the  intestate.  The  sum  thus  found  by  the  jury,  was  re- 
ceiyed  by  the  court,  and  included  in  the  settlement  which 
was  then  made,  and  a  decree  rendered  against  the  adminis- 
trator for  $2,604  28. 

Pending  the  trial  of  the  issue,  a  bill  of  exceptions  was  ta- 
ken, from  which  it  appears,  that  proof  was  made,  showing 
the  value  of  the  labor  of  the  children  to  the  administrator, 
and  that  he  treated  them  inhumanly,  and  cruelly,  which  was 
objected  to  by  the  administrator,  but  permitted  by  the 
court  to  go  to  the  jury.  Subsequently  it  appears  the  ad- 
ministrator was  removed. 

It  also  appears,  from  the  record,  that  there  had  been  seve- 
ral partial  settlements  made  by  the  administrator,  with  the 
Orphans'  Court,  previous  to  this. 

The  assignments  of  error,  consist  of  alledged  errors  on  the 
trial  of  the  issue,  and  the  rendition  of  judgment  on  the  ver- 
dict of  the  jury.  Also,  in  permitting  the  former  settlements 
of  the  administrator  to  be  re-examined. 

BcLSER,  for  plaintiff  in  error,  cited  4  Porter,  390. 

HAvms,  contra,  cited  Clay's  Dig.  304,  ^  35. 

ORMOND,  J. — The  questions  raised  upon  the  record,  arise 
out  of  an  issue  tried  by  a  jury,  upon  the  settlement  of  the  ac- 
counts of  the  |daintiff  in  error,  as  administrator.^The  statutes 
aathorizing  the  Judge  of  the  Orphans'  Court  to  impannel  a 
jury,  are  the  act  of  1821,  when  a  will  is  contested,  or  doubts 
arise  as  to  its  validity,  (Clay's  Dig.  304,  <^  3£,)  and  the  act 
of  1843,  in  regard  to  the  settlement  of  insolvent  estates, 
(Clay's  Dig.  192*)   In  each  of  these  cases,  there  can  can  be 
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no  doubt,  that  a  writ  of  error  will  lie  upon  the  judgment  of 
the  Orphans'  Court,  founded  upoft  such  verdict.  In  regard 
to  the  act  of  1843,  a  writ  of  error  is  expressly  given,  to  any 
party  dissatisfied  with  any  decision,  or  charge  given  upon  the 
trial  of  the  issue.     [Clay's  Dig.  195,  ^  14.] 

It  is  now  insisted,  that  the  Judge  of  the  Orphans'  Court, 
may  submit  to  a  jury  the  decision  of  any  question  of  ftet, 
arising  upon  the  settlement  of  an  estate,  and  as  a  corr<dlaiy 
from  this  proposition,  it  is  also  supposed,  that  exception  may 
be  taken  to  the  opinion  of  the  Judge  upon  the  trial  of  such 
issue,  either  as  to  the  admissibility  of  such  evidence,  or  in 
his  charge  to' the  jury-r-^and  that  a  writ  of  error  may  be  pros- 
ecuted thereon.  This  is  a  question,  it  appears  to  us,  of  great 
importance.  If  the  proposition  is  true,  as  contended  for,  the 
obvious  effect  will  be,  to  increase  vastly  the  expense  and  de- 
hiy  of  litigation  in  the  Orphans'  Court,  as  a  number  of  issues 
may  be  made  up  in  each  case,  upon  each  of  which  several 
reversals  and  trials  might  be  had,  the  settlement  of  the  estate 
in  the  mean  time  being  suspended.  But  this,  though  a  great 
evil,  is  by  no  means  the  greatest.  The  necessary  effect  of 
devolving  on  the  jury,  the  settlement  of  contested  fiicts,  would 
be  to  put  at  hazard  the  rights  of  the  parties  litigant,  as  the 
appellate  court  would  not  have  the  means  of  rectifying  an 
error,  either  of  fact  or  of  law,  which  the  jury  might  make, 
if  their  verdict  was  adopted  by  the  Judge  of  the  Orphans* 
Court. 

The  authority  for  this  procedure,  is  attempted  to  be  de- 
rived from  the  6th  section  of  the  act  of  1821 :  "  That  in  all 
cases,  where  it  shall  be  necessary  to  have  any  matter  depend- 
ing before  any  of  said  courts,  or  the  Judge  thereof,  on  any 
return  day,  tried  by  a  jury,  the  sheriff,  by  ord^r  of  the  Judge, 
shall  forthwith  impannel  a  jury."  [Clay's  Dig.  303,  §  32.] 
The  act  of  which  this  section  forms  a  part,  is  the  act  creating 
the  present  County  Couit  system,  and  conferred  on  the  Judg- 
es to  be  elected,  the  rights,  powers  mid  duties  of  Judges  of 
the  County  and  Orphans'  Courts.  The  9th  sec.  of  the  same 
act,  (^  3d,  304,  Clay's  Dig.)  already  cited,  is  to  the  following 
effect:  **When  the  validity  of  any  will  shall  be  contested, 
or  doubts  may  arise  as  tb  its  validity,  oi^asio  any  fact ^  tohick 
W  the  ^nwn  of  the  Judge,  it  may  be  necesmry  to  fume  • 
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eerUdned  by  the  verdictofajury,  before  awarding  ^any  order ^ 
judgment  or  decree,  suoh  Judge  may  forthwith  cause  a  jury- 
to  be  impannelled,"  &c.  &c.  Conceding  that  this  last  clanse, 
applies  to  any  disputed  question  of  fact,  which  may  arise  in 
liie  Orphans'  Court,  and  that  it  is  not  confined  to  disputed, 
or  doubtful  wills,  it  is  obvious  from  the  context,  and  the 
course  of  procedure  in  the  Orphans'  Court,  that  it  was  not 
intended  by  either  of  the  acts  cited,  that  the  Judge  was  com- 
pellable, at  the  will  of  either  of  the  parties,  to  submit  any 
qnestionof  fact  to  a  jury,  except  in  thQ  case  of  a  contested 
will,  still  less  that  he  should  be  permitted  to  shift  the  res- 
ponsibility from  himself  to  the  jury,  and  thus  place  the  focts 
beyond  the  revision  of  an  appellate  tribunal.  The  statutes 
do  not  justify  the  Judge  of  the  Orphans'  Court,  in  declining 
or  refusing  to  decide  any  question  of  fact  which  may  arise, 
unless  a  real  doubt  exists  of  the  existence  of  the  fact. 

The  extent  of  the  evil  will  be  seen  and  felt,  the  moment 
die  practical  operation  of  a  contrary  rule  is  adverted  to.  The 
power  here  conferred  on  the  Orphans'  Court,  is  precisely  sim- 
ilar to  the  well  known  power  exerted  by  the  Courts  of  Chan- 
cery, of  sending  issues  of  fact  to  a  jury.  In  regard  to  the  pow- 
er of  these  courts  to  direct  issues  of  fact  to  be  tried  by  a  jury, 
it  is  clear,  it  c€Ui  be  only  exercised  rightfully,  where  there  is 
such  a  conflict  of  testimony,  that  a  cross  examination  alone 
can  elicit  the' truth-  This  question  was  elaborately  examin- 
ed by  us,  in  the  <;ase  of  Kennedy  v.  Kennedy,  2  Ala.  R^. 
624,  and  we  will  not  therefore  again  travel  over  the  ground, 
but  content  ourselves  with  a  reference  to  the  authorities  there 
cited. 

Before  it  can  be  known  whether  there  is  a  doubt,  or  con- 
flict of  testimony 2  the  evidence  ^  must  be  adduced  to  the 
Chancellor,  and  will  constitute  a  part  of  the  record.  So  in 
our  opinion,  must  it  be  in  the  Orphans'  Court ;  and  if 'in  the 
opinion  of  the  Judge,  there  is  so  much  doubt,  or  such  a  con- 
flict of  testimony,  that  it  is  proper  to  impannel  a  jury,  he 
should  cause  the  testimony,  if  it  is  not  in  writing,  to  be  spread 
«pon  the  record,  to  show  the  propriety  of  his  ord^,  and  to 
enable  an  appellaite  court  to  revise  his  judgment.  When  tliie 
jury  xetum  their  verdict,  if  received  by  the  Judge,  it  be- 
comes the  act  of  the  court,  and  error  could  not  be  assigned 
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on  it  in  this  court,  nor  would  this  court  have  the  power  of 
inquiring  into  the  propriety  of  any  evidence  adduced  before 
the  jury,  or  charge  given  by  the  court. 

In  MitehelPs  Distributees  v.  Mitchell's  Adm'r,  8  Ala.  R. 
414,  an  issue  was  made  up,  to  ascertain  the  amount  each  of 
several  distributees  had  been  advanced,  by  the  father,  in  his 
lifetime.  That  was  a  proceeding  between  the  distributees 
themselves,  and  the  evidence  was  spread  upon  the  record. 
No  objection  was  made  to  the  ascertainment  of  the  facts  by  a 
jury,  either  below,  or  in  this  court,  and  the  question  we  axe 
now  examining,  was  not  considered,  nor  was  it  apparent  that 
any  injustice  had  been  done.  This  is  the  settlement  of  the 
account  of  an  administrator,  with  the  distributees,  and  is  so 
far  from  disclosing,  that  it  was  a  proper  case  to  be  submitted 
to  a  jury,  that  on  the  face  of  the  account,  it  is  evident,  no 
part  of  it  could  be  allowed  on  this  settlement. 

The  duty  of  the  administrator,  was  to  receive  the  assets  of 
the  estate,  to  pay  the  debts  of  the  deceased,  and  to  pay  over 
the  residue,  if  any,  to  those  entitled  to  it.  This  account  is 
not  for  money  paid,  on  account  of  the  estate,  but  consists  al- 
together of  charges  for  boarding  the  minor  children  of  the  de- 
ceased. If  he  could  be  permitted  in  this  manner  to  blend  his 
accounts  as  administrator,  with  advances  made  to  the  distri- 
butees, it  would  be  extremely  difficult,  if  not  impossible  to 
ascertain  ^the  portion  of  the  several  distributees.  The  first 
item  in  this  account  is  for  the  board  of  seven  children,  for 
three  years — ^the  second  for  the  board  of  six  for  one  year, 
and  the  two  next  for  the  board  of  three  children,  and  the 
gross  amount  of  $2,310  is  offered  as  a  general  charge  against 
the  whole  estate.  No  proposition  can  be  clearer,  than  that 
the  duties  of  administrator  and  guardian  cannot  be  thus  bleud- 
ed  in  one  account.  In  Griswold  v.  Chandler,  5  N.  H.  49,  it 
was  Held,  that  an  administrator  could  not  receive  a  credit  in 
his  administration  account,  for  mourning  apparel  furnished 
the  family  of  the  deceased,  and  it  has  been  repeatedly  h^d 
in  this  court,  that  an  administrator  could  not,  by  any  act  of 
his,  create  a  charge  against  the  estate  he  represented.  The 
utmost  we  have  gone,  has  been  to  allow  him,  when  he  had 
paid  the  distributees,  to  have  satisfaction  entered  upon  the 
record,  after  the  share  of  the  distributees  had  been  ascertain- 
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ed.     [Carroll  v.  Moore,  7  Ala.  Rep.  615.]     Whatever  claim 
therefore,  the  administrator  may  have  upon  the  minors  fo 
boarding  and  clothing  furnished  them,  during  their  minority, 
he  cannot  make  it  an  item  of  charge  in  the  settlement  of  his 
accounts  as  administrator. 

It  was  also  contended,  that  as  the  account  of  the  adminis- 
trator had  been  allowed,  upon  the  previous  partial  settlements 
made  by  the  administrator,  they  were  binding  on  the  distri- 
butees. Annual,  or  partial  settlements,  by  an  administrator, 
or  guardian,  are  recognized  by  our  laws,  and  may  be  abso- 
lutely necessary  for  the  security  of  the  administrator,  or 
guardian,  as  it  would  be  most  unreasonable,  that  he  should 
be  required  to  keep  an  estate  in  his  hands  for  many  years, 
without  having  his  vouchers  passed  upon,  and  his  accounts 
settled.  Such  settlements,  when  made  in  conformity  to  law, 
are  prima  facie  to  be  considered  correct,  but  may  be  impeach- 
ed by  proof  showing  their  incorrectness.  In  this  case,  as  al- 
ready observed,  the  accounts  are  upon  their  face  inadmissible, 
and  such  as  the  County  Court  had  not  the  power  to  allow, 
upon  a  settlement  with  the  administrator. 

Prom  the  view  here  taken,  it  is  obvious,  that  this  writ  of 
error  was  improperly  sued  out,  and  must  be  dismissed. 


IIOOD  AND  STINNETT  v.  THE  BRANCH  OP  THE 
BANK  OF  THE  STATE  OP  ALABAMA  AT  MOBILfE. 

1.  Where  a  judgment  is  rendered  against  seveiiBLl  defendants,  one  of  whom 
died  previous  to  its  rendition,  it  may  he  amended  on  motion,  by  vacating 
it  Sfl  to  the  deceased  defendant,  and  continuing  its  vitality  against  the 
oChers ;  and  where  a  judgment  in  such  case  is  thus  far  vacated,  and  a  fop* 
maljodgment  nunc  pro  tunc  rendered  against  the  survivors,  the  latter  will 
be  regarded  as  a  continuation  of,  and  intended  to  perfect  the  original  jud^ 
ment,  and  but  one  execution  can  issue.    The  informality  in  the  judgments 


336  .   ALABAMA.         

Hood  and  Stinnett  v.  Mobile  Branch  Bank. 
•would,  on  enor,  be  reg^arded  as  a  mere  clerical  misprisioii,  araeadable  un- 
der the  statute  at  the  costs  of  the  plaintiff  in  error. 

'  Writ  of  Error  to  the  Circuit  Court  of  Mobile. 

On  the  6th  of  December,  1841,  a  judgment  was  rendeied 
by  the  Circuit  Court  of  Mobile,  in  favor  of  the  defendant  in 
error,  against  the  plaintiff,  and  Simeon  Douglass,  for  $423  21, 
the  amount  of  a  promissory  note  subscribed  by  them,  togeth-* 
er  with  costs.  The  plaintiffs  in  error,  on  the  6th  of  Decern.- 
ber,  1845,  moved  the  court  to  vacate  this  judgment,  on  the 
ground,  that  Simeon  Douglass,  one  of  the  defendants  therein, 
was  dead  at.  the  time  of  its  rendition  ]  whereupon  the  judg- 
ment was  set  aside  as  to  Douglfiss,  and  an  entry  made  of  a 
judgment  against  the  other  parties,  as  of  the  day  when  the 
original  judgment  was  rendered.  For  the  refusal  to  vacate  the 
judgment  in  toto,  the  defendants  excepted,  and  the  question  of 
law  thereupon  arising,  as  well  as  on  the  judgment  nunc  pro 
tunCy  are  duly  presented  to  this  court  for  its  decision. 

P*  Phillips,  for  the  plaintiffs  in  error,  insisted,  that  a  judg- 
ment cannot  be  reversed  in  part,  but  if  annulled  as  to  any  of 
the  defendants,  must  be  avoided  as  to  all.  [2  Penn.  R.  382; 
Cox's  Rep.  34 ;  4  Rand.  Rep.  386 ;  6  Pick.  Rep.  241 ;  12 
John.  Rep.  434;  14  Id.  417.]  If  a  judgment  is  rendered 
against  three,  one  of  whom  has  died  pending  the  suit,  it  will 
be  reversed  as  to  all  the  defendants.  [2  Bac.  Ab.  Error  M.  ; 
2  Binn.  Rep.  79 ;  4Conri.  Rep.  190 ;  8  Cow.  Rep.  406.]  The 
cases  cited  by  the  counsel  for  the  defendant  in  erior,  are 
founded  upon  statutes,  or  the  Pennsylvania  cases,  are  induced 
by  the  equitable  jurisdiction  exercised  by  courts  of  law.  Ac-" 
cording  to  the  cases  cited  on  the  other  side,  the  suggestion 
of  Douglass'  death  should  have  been  made  by  the  plaintiff  in 
the  judgment  nunc  pro  tunc. 

A.  Fox,  for  the  defendant  in  error.  The  first  judgment  be- 
ing void  as  to  Douglass,  it  was  competent  for  the  Circuit 
Court  to  vacate  it  as  to  him,  on  motion.  [6  Ala.  Rep.  562.] 
In  Hill  V.  West,  1  Binn.  Rep.  486,  the  Court  allowed  the 
suggestion  of  the  death  of  one  of  several  defendants  to  be 
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made  after  judgment,  though  he  had  died  previously.  See 
also,  1  John.  Ca.  29;  5  Dum.  &>  E.  Rep.  567.  It  ispossibla 
that  the  judgment  nunc  pre  tunc,  should  not  have  been  ven^ 
dered  ;  but  this  is  not  a  fatal  error,  it  is  merely  declaratory  of 
what  the  original  judgment  should  have  been.  It  is  but  a 
part  of  it,  and  not  a  separate  and  distinct  judgment. 

COLLIER,  C.  J. — ^It  may  be  conceded  that  a  judgment  ia 
an  entire  thing,  and  if  defective,  should  on  error  be  reversed 
m  totOj  although  the  appellate  court  may,  in  a  proper  case, 
render  it  correctly.  Yet  this  rule  does  not  universally  apply 
where  the  primary  court  is  called  on  to  correct  or  annul  its 
judgment.  If  it  be  rendered  in  a  case  of  which  the  couort  had 
no  jurisdiction,  then  it  would  be  proper  to  set  aside  the  judg^ 
ment,  and  if  none  coidd  be  rightfully  acquired,  repudiate  the 
eause.  Such  was  the  predicament  of  the  cases  of  Ex  parte 
Sanford,  5  Ala.  Rep.  562,  and  Ex  parte  Crenshaw,  15  P»-> 
ters'  Rep.  119. 

We  have  a  statute  which  pennits  the  su^estion  of  the  de«« 
fendant's  death  to  be  made,  and  judgment  to  be  taken  againM 
the  survivors,  where  there  arc  more  than  one,  or  if  a  soie  de^ 
fendant,  in  most  caseSy  a  continuance  against  his  representa- 
tives. If  the  death  of  Douglass  had  been  before  judgment, 
no  matter  in  what  form  the  suit  was  brought,  it  might  have 
abated  as  to  him,  and  a  recovery  been  had  against  the  co- 
makers of  the  note.  If  the  suggestion  of  his  death  has  been 
omitted,  either  from  neglect  or  ignorance  of  the  fact,  what 
rule  of  law  inhibits  the  plaintiflf  from  making  it  subsequent 
to  the  judgment, .  that  the  judgment  may  be  perfected  ?     .     . 

The  judgment  against  Douglass  was  a  nullity,  and  it  was 
entirely  competent  for  the  court  so  to  declare  it,  that  an  exe- 
cution might  regularly  issue  against  the  other  defendants. 
Where  one  of  several  parties  was  regularly  before  the'  court 
for  its  action,  and  still  continued  so,  it  may  be  that  a  judg- 
ment as  to  him  cannot  be  annulled  without  vacating  it  as  to 
the  other  defendants,  who  do  not  ol^ect  that  they  were  not 
\itBh\e  to  the  recovery.  But  that  is  not  the  condition  of  the 
caie  before  us.  Here  Douglass  was  dead,  and  his  refH^esen- 
tathres  could  not  be  joined  with  the  other  defendants,  and  a 
43 
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judgment  be  rendered  against  all  of  them.  We  think  ther^ 
16  no  rule  of  law  which  forbids  the  amendment  to  be  mad^p 
so  as  to  make  the  judgment  just  such  as  the  state  of  tbe  psir^ 
ties  required.  The  case  cited  from  Binney  was  not  the  re- 
sult of  the  equitable  jurisdiction,  which  courts  of  law  ez•^' 
cise  in  Pennsylvania.  Oourts  of  law,  as  well  as  courts  of 
equity,  are  influenced  alike  by  liberal  and  enlarged  views,  in 
permitting  amendments,  which  are  to  advance  the  ends  of 
justice. 

The  judgment  nunc  pro  tunc  consequent  upon  setting 
aside  the  original  entry  as  to  Douglass,  refers  to  the  first  judg« 
meat,  may  be  considered  as  a  continuation  of,  and  intended 
to  perfect  it ;  and  if  more  than  one  execution  were  to  issue 
upon  them  at  the  same  time,  as  distinct  judgments,  a  siipsr* 
sedeas  might  be  awarded.  Be  this  as  it  may,  the  entry,  whioh 
is  in  form  a  judgment  nunc  pra  tunc  must  be  treated  aa  a 
.  ekrieal  misprision,  amendable  under  the  act  of  1824^  at  the 
costs  of  the  plaintiff  in  error.  And  it  will  therefore  be  vaca^ 
ed  on  the  terms  indicated.  In  otherl:especta,  the  judgment 
of  the  Circuit  Court  is  affirmed.  See  Dearing,  Sink  ic  Co.  v« 
Smith  and  Wright,  4  Ala.  Rep.  432.} 


THE  STATE  EX  REL.  THOMPSON  v.  THE  CIRCUIT 
JUDGE  OF  MOBILE. 

1.  Upon  a  contested  election  for  the  office  of  Cleik  of  the  County  Conit  q£ 
Mobile,  the  Circuit  Judge  certified  the  result  of  a  recount  of  all  the  votes 
was,  that  the  relator  had  732  votes,  and  the  next  highest  candidate  7M 
votes,  but  therefore  certified  the  dectbn  to  be  void,  according  to  the  she* 
iiff^9  certificate :  Held — 

FbBtr--Thatthe  aokkin  of  the  Qivemt  Judge  undnr  llie  statute,  it  tfaattf 
MMOftenwoi  of  tfie  eleotio*,  and  thai  w  such,  he  liai»  no  power  to  deokirs 
an  ^ectioii  void, unless  the  manner  of  coaductisg  it  is  iUegal—tbata  aaiv* 
take  by  the  managers  in  ascertaining  the  result,  will  not  vitiate  the  elec-* 
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tion,  and  the.  Judge  slKmld  have  certiied^  that  the  person  famxii^  the  Ugh* 
eft  ntimher  of  legal  votes  was  deoted. 

Second — That  when  an  election  is  contested,  it  would  be  izaproper  for 
the  Judge  of  the  County  Court  to  admit  the  Clerk,  without  the  production 
of  a  commission  from  the  executive,  or  something  equivalent  to  it,  in  the 
absence  of  a  judicial  decision  by  a  competent  court 

9L  When  duties  are  imposed  on  the  Circuit  Judge  as  an  officer,  another  Cir-' 
euit  Judge  has  no  power  to  issue  a  mandamus. 

3»  A  mandamus  firomthe  Supreme  Comt  is  the  proper  remedy  when  a  Cir« 
cnit  Judge  hi  his  capacity  of  snperrisor  of  an  election  retoes  to  give  te 
proper  cotifioateto  the  person  shown  to  be  elected*  And  thk  is  so,  al- 
though the  office  may  be  full,  or  a  new  election  ordered,  in  conse^nence 
of  a  certificate  improperly  given. 

Motion  by  the  relator^  for  a  mandamus  to  the  Circuit  Judge 
of  Mobile,  to  grant  the  relator  a  certificate  of  electio{>  to  th^ 
oflSice  of  Clerk  of  the  County  Court  of  Mobile  county.  Thci 
petition  sets  out,  that  at  the  last  general  election  an  election 
vras  held  in  that  county,  according  to  law,  for  Clerk  of  the 
County  Court.  That  at  such  election,  himself  and  four  oth* 
ers  were  candidates.  That  from  the  returns  made  from  all 
the  precincts  to  the  managers  at  the  court  house,  the  result 
was  declared  that  Edward  Rust  had  received  632  votes,  the 
relator  630  votes,  and  the  other  three  each  a  lesser  number. 
That  said  Rust  was  then  declared  to  have  the  largest  num* 
ber  of  votes,  and  the  sheriff  made  out  a  certificate  declaring 
him  duly  elected,  the  delivery  of  which  was  prevented  by 
the  proceedings  afterwards  stated.  The  petition  then  sets 
out,  that  notices  that  the  election  would  be  contested  were 
given  to  Rust,  and  to  the  sheriif  and  managers.  That  no- 
tice of  the  ground  of  contest  was  given  to  Rust — ^which  no7 
tices,  &c.  are  set  out  at  large.  Upon  this  the  matter  was  ex- 
amined before  the  Judge  of  the  Circuit  Court,  on  the  20th 
day  of  September,  1845,  when,  upon  counting  the  votes 
anew,  it  appeared  the  relator  had  received  632,  and  said  Rust 
630.  That  on  this  being  ascertained,  the  Judge  made  hi9 
certificate  in  these  terms,  after  stating  the  case,  &c. :    . 

<'  Upon  a  recount  of  the  votes  contained  in  all  the  bal- 
lot boxes  returned,  there  being  a  return  of  the  boxes  from 
every  precinct  in  the  county,  but  Sol.  Anderson's  pre- 
cinct, and  adding  thereto  the  proven  officisQ  returns  from 
that  precinct,  it  being  shown  that  the  ballots  given  at  the 
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same  had  been  burnt ;  the  following  result  was  presented, 
viz :  Edward  Rust  had  730  votes,  •  D.  Thompson  had  732 
votes.  I  therefore  certify,  as  required  by  the  statute,  accord- 
ing to  my  construction  of  the  same,  that  the  said  election  was 
illegally  conducted,  and  the  election  according  to  the  sheriff's 
certificate  is  void.     Given  under,"  &c.  &c. 

The  Circuit  Judge  refused  to  give  the  relator  a  certificate 
that  he  was  elected.  The  petition  also  sets  out,  that  from 
the  not  having  the  necessary  evidence  of  his  election,  he  has 
been  refused  admission  to  the  office.  He  therefore  prays  a 
mandamus^  <fec. 

At  the  ssune  time  was  argued,  an  appeal  from  the  judg- 
ment of  the  Circuit  Court  of  Mobile  county,  refusing  a  man- 
damus^ prayed  at  the  same  relation,  on  the  same  facts,  to  the 
Judge  of  the  County  Court,  to  compel  him  to  admit  the  rela- 
tor to  give  bond  and  take  the  oaths  of  office  as  clerk. 

J.  A.  Campbell,  for  the  relator. 

G.  N.  Stewart  and  S.  G.  Fisher,  for  the  opposing  can- 
didate. 

GOLDTHWAITE,  J.— 1.  We  have  heretofore  had  occa- 
sion to  consider  the  nature  of  the  powers  conferred  on  the 
Circuit  Court  Judges,  by  the  act  prescribing  the  manner  by 
-ivhich  elections  for  clerks  and  sheriffs  shall  be  contested. 
[Womack  v.  HoUoway,  2  Ala.  Rep.  17.]  We  there  held, 
the  action  of  the  Circuit  Judge  was  not  of  a  judicial  charac- 
ter, but  extending  to  the  supervision  of  the  election,  so  far  as 
to  advise  the  executive  whether  the  election  was  legal,  or  il-  * 
legal ;  and,'  if  legal,  also  to  inform  the  executive  which  per- 
son was  elected,  in  order  that  a  commission  to  him  might  be 
issued  ;  and  if  illegal,  that  a  new  election  might  be  ordered. 
The  construction  then  given  to  the  act,  indicates  that  the  ac- 
tion of  the  Circuit  Judge  is  simply  ministerial.  It  would 
therefore  seem  to  be  the  subject  of  revision  whenever  operat- 
ing on  the  rights  of  any  individual ;  and  such  is  omr  opinion. 

It  is  certainly  true,  the  right  to  exercise  office  depends  up- 
on the  validity  of  the  election,  but  the  mode  by  which  the 
officer  is  made  known  to  the  people  at  large,  and  the  several 
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departments  of  government,  is  by  the  commission  under  the 
seal  of  the  State.  [Const.  Art.  lY,  <^  13.]  Previous  to  the, 
enactment  of  the  statute  we  are  considering,  the  certificate 
or  return  of  the  ojQicers  conducting  the  election,  furnished  the 
medium  of  information  to  the  executive  of  the  person  elect- 
ed, and  was  the  evidence  upon  which  he  was  let  i^o  posses- 
sion of  the  ofSce  and  commissioned.  The  experience  of 
tyears  ascertained,  that  it  sometimes  happened,  that  pensona 
were  returned  as  elected,  when  in  point  of  right,  others  were 
entitled  to  the  offices.  The  common  law  remedy  of  assize 
of  office  had  never  obtained  in  the  State,  and  the  more  mod- 
era  remedy  of  quo  warranto  was  too  tardy  to  procure  the 
speedy  removal  of  the  intnider,  as  well  as  inefficient  to  pre- 
vent him  from  entering  on  the  duties  of  the  usurped  offijce. 
It  was  in  view  of  these  mischiefs  this  statute  was  enacted, 
and,  as  shown  in  the  case  cited,  its  effect  is  to  make  the  Cir- 
cuit Judge  a  supervisor  of  the  election,  for  the  purpose,  wbea 
the  election  is  contested,  of  informing  the  executive  whether 
a  conmiission  ought  to  issue,  and  if  so,  to  whom.  Although 
the  action  of  the  Circuit  judge  cannot  be  determinate  of  th/e 
question  of  right,  for  the  reason  that  no  one  can  be  deprived 
of  his  franchise  except  by  due  course  of  law,  yet  it  is  entirely 
evident  the  necessity  for  a  judicial  inquiry  will  be  greatly 
diminished  by  a  cautious  scrutuiy  of  the  votes,  and  manner 
of  conducting  the  election.  It  was  thought  proper  in  1840, 
to  confide  this  responsible  duty  with  the  Judge  of  the  Gir^ 
cuit  Court,  and  he  is  '<  required  to  hear  anddetermme  wheth- 
er the  election  has  been  legally  or  illegally  conducted ;  and 
if,  in  his  opinion,  such  election  has  been  lawfully  conducted, 
he  shall  certify  the  fact  to  the  Governor,  who  shall  thereupon 
commission  the  person  in  whose  favor  the  certificate  appears ; 
and  should  the  judge  determine  the  election  to  be  void,  upon 
a  full  hearing  of  all  the  facts  and  circumstances,  and  certify 
the  same  to  the  Governor,  the  Governor  thereupon  shall  or^ 
der  a  new  election."  It  seems  quite  clear  to  us,  that  the  le- 
gislature did  not  intend  by  this,  to  invest  the  individual  Judge 
or  even  the  appellate  courts,  with  the  power  to  declare  ai| 
election  void,  unless  the  manner  of  conducting  it  w^  so  il}^ 
gal  or  fraudulent  as  to  afford  no  just  presumption  that  the 
will  of  the  people  had  been  fairly  ascertained.     In  our  jiu4g'- 
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ment  it  is  equally  so,  that  it  does  not  confer  the  power  to  de- 
clare the  election  void,  when  the  managers,  by  mistake  or 
otherwise,  arrive  at  an  incorrect  result.  Even  if  the  result, 
as  announced  by  the  managers,  is  caused  by  the  admission  of 
illegal  votes,  there  would  seem  to  be  no  sufficient  reason 
why  the  tiiflErages  of  the  legal  voters  should  be  disregarded. 
It  is  evident,  when  the  whole  statute  is  considered  in  con- 
nection with  the  pre-existing  law,  that  the  power  is  given,  not ' 
merely  to  examine  the  returns  from  the  diflferent  precincts, 
and  Ascertain  the  true  result,  according  to  the  votes  cast;  bnt 
also  to  exclude  all  votes  giveti  by  illegal  voters,  and  to  pro- 
nounce the  result  of  the  election  after  their  exclusion. 

It  is  evident  therefore,  that  the  Circuit  Judge  was  not  cor- 
rect, when  he  came  to  the  conclusion,  in  the  present  case, 
that  the  election  had  been  illegally  conducted,  because  the 
party  returned  as  elected,  had  received  two  votes  less  in 
number  than  the  relator.  The  result  of  the  election  was 
merely  mistaken,  and  thus  announced  and  certified  by  the 
sheriff.  Nor  did  the  legal  consequence  of  invalidity  result 
because  the  sheriff  ^s  certificate  was  given  to  one  hfeving  the 
lesser  number  of  votes.  In  our  judgment^  the  Circuit  Judge, 
(rom  the  facts  set  out  in  his  certificate,  should  have  certified 
the  relator  is  the  person  elected.  If,  upon  the  scrutiny  of  the 
votes,  enough  illegal  were  shown  to  change  the  result,  or  if 
the  election  was  conducted  under  circumstances  which  ren- 
der it  illegal,  his  certificate,  in  conformity  with  the  statute, 
should  so  have  stated.  If  an  examination  into  these  matters 
uras  asked  and  refused,  it  would  be  subject  for  consideration 
by  itself. 

2.  Having  come  to  the  result,  that  the  certificate  of  the 
Circuit  Judge  was  made  under  a  misconception  of  the  law, 
it  remains  to  be  considered  whether  either,  and  if  so  which, 
of  the  relator's  motions  can  prevail. 

The  appeal  from  the  decision  of  the  Circuit  Court  upoti 
the  motion  for  a  mandamus  to  the  County  Judge,  may  be  dis- 
posed of  quite  briefly.  It  is  certain  the  relator  had  neither 
the  certificate  of  the  sheriff  showing  his  election,  the  <i6m- 
mission  under  the  seal  of  the  State,  or  any  thing  equivalent 
tteretO)  td  produce  as  elvidence  that  he  was  entitled  to  be 
admitted  to  the  office.  Without  isomething  of  this  kind,  w«  do 
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mot  wril  see  how  the  County  Judge  could  recognize  his  elaisft. 
In  Hill  V.  The  State,  1  Ala.  Rep.  559,  we  say  the  executive 
is  the  department  of  the  goYernment  through  which  its  offl«- 
eeiB  are  made  known  to  each  other,  and  to  the  people,  in  the 
ahseDce  of  a  judicial  investigation.  This  is  conclusive  against 
his  admission  by  the  County  Judge,  as  that  officer  is  not  in«* 
vested  with  any  power  to  inquire  into,  or  td  ascertain  the 
right  to  a  disputed  office,  and  must  be  ignorant  of  it,  until 
the  executive  commission,  or  something  equivalent  to  that, 
is  produced. 

3.  With  reference  to  the  motion  for  a  mandamus  against 
the  Circuit  Court,  it  may  be  observed,  that  the  statute  impo- 
ses the  duty,  not  upon  the  individual,  but  upon  the  officer, 
and  therefore,  if  this  is  the  proper  remedy,  it  is  to  be  pursued 
here,  inasmuch  as  one  Circuit  Judge  has  not  the  power,  by 
any  statute,  to  issue  a  mandamus  to  another. 

4.  We  have  previously  said,  the  action  of  the  Circuit  Judge 
under  the  statute,  is,  that  of  a  supervisor  of  election.  In  that 
capacity  he  stands  in  a  similar  relation  as  the  managers  at 
the  court  house ;  and,  except  that  he  has  the  power  to  scnjh 
tinize  the  votes  given  at  all  the  preoincts,  as  well  as  the  qual- 
ifications of  those  who  have  votod,  is  controlled  by  the  same 
legal  rules.  In  all  respects  he  may  be  considered  pro  hae 
vkcj  as  the  returning  officer,  for  it  is  clear  the  Amotions  oi 
the  managers  and  sheriff,  in  this  particular,  are  at  an  end,  (Is 
soon  as  the  election  is  contested.  The  votes  are  directed  to 
be  sealed  up  and  returned  to  him,  to  be  retained  until  his  de* 
eision ;  and  the  certificate  of  the  returned  candidate  is  also 
placed  in  his  charge.  [Dig.  184,4  13.]  There  is  a  neees* 
sity  that  the  county  offices  shall  at  all  times  be  filled,  and  ther 
objection  that  the  revision  of  incorrect  action  by  the  return- 
iog  officer  cannot  in  general  be  so  speedy  as  to  prevent  the 
improper  person  frcmi  obtaining  the  commission  cbnsequeiif 
upon  the  return,  applies  with  equal  force,  whether  the  re^ 
turn  is  made  by  the  sheriff  or  by  the  Circuit  Judge.  I0 
either  case,  if  the  office  was  filled,  it  might  require  a  quo  war- 
ranto  to  remove  the  intruder ;  although  it  admits  of  question 
whether,  under  such  circumstances,  the  judgment  upon  the 
information,  should  be  confined  to  the  mere  seizure  of  the 
franchise.     However  this  may  be,  and  we  took  occasion  to- 
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notice  some  of  these  difficulties  when  we  decided  the  case  of 
Hill  V.  The  State,  1  Ala.  Rep.  N.  S.  569,  yet,  it  is  conceived, 
these  matters  do  not  affect  the  question  of  right,  if,  in  point 
of  law,  the  relator  is  entitled  to  a  certificate  according  to  the 
facts  which  are  made  to  appear.  We  apprehend  this  is  the 
right  of  any  one  who  can  make  it  appear,  that  he  has  the 
greatesf  number  of  votes  cast  by  legal  voters  at  an  election 
in  which  the  will  of  the  people  is  legally  pronounced.  It 
would  be  a  mockery  of  our  institutions  to  determine  that  the 
law  had  no  means  to  enforce  the  execution  of  that  will. 
Whenever  the  title  to  office  is  clearly  ascertained,  there  is  no 
serious  impediment  in  obtaining  its  possession.  In  Ex  parte 
Strong,  20  Pick.  484,  the  whole  is  examined  with  relation 
to  the  right  of  the  party  to  have  the  certificate  necessary  for 
admission,  and  although  the  office  itself  had  then  been  filled 
by  a  new  election,  produced  by  the  decision  of  the  managers 
that  no  one  had  been  elected  at  that  previously  held,  yet  this 
was  held  to  be  no  reason  to  deny  the  mandamus.  In  Rex  v. 
Mayor  of  York,  4  Term,  699 ;  6  lb.  66,  after  a  certificate 
had  been  given  by  the  judges  of  the  election,  a  mandamus 
was  granted  on  the  allegation  of  the  relator  that  he,  in  point 
offact  had  received  a  majority  of  the  legal  votes,  and  made 
absolute,  after  quashing  an  insufficient  return.  These  cases 
are  full  to  the  point,  that  whenever  the  right  of  an  individu- 
al depends  upon  an  election,  the  certificate  of  the  returning 
officer  must  be  in  accordance  with  the  facts,  and  that  the  le- 
gal conclusion  to  be  drawn,  is  a  matter  of  law,  resulting  from 
these  facts,  and  cannot  be  controlled  by  the  opinion  of  the 
officer  upon  them.  Thejpare  also  conclusive  that  a  mando' 
mns  is  the  proper  remedy,  and  to  this  efiect  also  is  Dew  v. 
Judges  of  Sweet  Springs  District  Court,  3  H.  &  M.  1,  where 
one  clerk  having  the  actual  right,  was,  by  mandamus  rein- 
vested with  his  office,  from  which  he  had  previously  been 
ousted  by  the  admission  of  another,  whose  title  was  in  this 
manner  ascertained  to  be  invalid. 

Withput  further  citation  of  authorities,  we  are  satisfied  the 
rriator  is  entitled  to  a  mandamtts  ni  si  to  the  Circuit  Judge 
to  grant  him  a  certificate  of  election. 

Mandamus  ni  si  awarded. 
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1.  When  the  record  recites,  that  the  plaintiff  demarred  to  the  plea,  that  his 
demurrer  waa  mtstained^  and  that  the  ^fhidant  was  required  to  icnswer 
further,  this  court  will  intend  that  a  demoner  was  inteiposed,  though  Hokie 
appears  in  the  record. 

^  An  owner  of  slaves,  may  be  sued  for  the  default  of  his  slaves,  in  not 
working  on  the  road,  in  the  county  in  which  his  slaves  reside,  though  he 
is  a  resident  freeholder  of  another  county. 

3.  Such  suit  may  be  brought  in  the  name  of  the  overseer  of  the  road. 

Error  to  the  Circuit  Court  oi  Washington. 

• 

This  was  a  proceeding  by  warrant,  commenced  before  a 
justice  of  the  peace,  by  the  defendant  in  error,  as  an  overseer  ' 
of  the  road,  against  the  defendant  in  error,  for  the  default  of 
his  hands  in  failing  to  work  on  the  road.  The  justice  ren- 
dered judgment  for  $46,  and  costs,  from  which  Barney  ap- 
pealed to  the  County  Court. 

In  that  court  a  declaration  wa^  filed,  to  which  the  defend- 
ant pleaded  in  abatement,  that  he  was  a  resident  free  hoHer 
of  the  county  of  Marengo,  and  not  liable  to  be  sued  in  Wash- 
ington county.  To  this  it  was  replied,  that  the  slaves  of  the 
defendant  resided  in  Washington  county,  and  ^vrere  liable  to 
work  on  the  road. 

From  the  recbrd  it  appears,  that  the  court  sustained  a  de- 
murrer to  the  plea  in  abatement,  and  required  the  defendant 
to  answer  over,  but  lio  demurrer  is  found  in  the  record.  The 
jury  foimd  a  verdict  for  th^  plaintiff,  froih  which  the  defend- 
ant {xiosecuCed  a  writ  of  error  to  the  Circuit  Court,  where  the 
following  errors  were  assigned : 

1.  There  was  n6  judgment  by  the  justiccf  of  the  peace. 

2.  The  justices  warrant  was  never  exe^iiited. 

3.  The  demurrer  should  have  been  overruled  as  insuffi- 
cient in  form. 

4  The  declkration  contained  no  cause  o(  action. ,  . 
5.  The  pletf  was  insulftcient,  and  the  denlUrrei'  should  have 
been  overruled. 

44 


346  ALABAMA. 


Barney  v.  BubIl 


6.  The  judgment  was  erroneous. 

The  Circuit  Court  aMrmed  the  judgment,  and  this  writ 
was  prosecuted  to  this  court,  and  errors  assigned. 

1.  That  after  the  issue  joined,  the  court  erred  in  sustaining 
the  plea  in  abatement. 

2.  In  sustaining  the  demurrer  to  the  plea. 

3.  In  not  overruling  the  demurrer  to  the  plea,  because  of 
the  defects  in  the  declaration. 

Stewart,  for  the  plaintiff  in  error,  contended,  that  the 
judgment  on  the  demurrer  was  wrong,  because  no  demurrer 
was  found  in  the  record,  but  a  replication  to  the  plea. 

•The  action  should  have  been  in  the  name  of  the  State,  for 
the  use  of  Washington  county,  and  not  in  the  name  of  the 
overseer  of  the  road. 

The  declaration  is  insufficient,  and  the  demurrer  will 
reach'  it. 

The  plea  was  a  good  one.  [See  Clay's  Dig.  342,  ^  163.J 
Barney  not  being  a  resident  of  Washington,  was  not  subject 
to  suit  there. 

T.  D.  Clarke,  contra.  The  plea  is  bad.  The  statute 
(Clay's  Dig.  511,  ^  17,)  provides,  that  suits  of  this  descrip- 
tion shall  be  brought  in  the  "  proper  beat,"  evidently  refer- 
ring to  the  beat  in  which  the  services  should  have  been  per- 
formed. 

No  question  arises  upon  the  declaration,  as  the  demurrer  to 
the  plea  in  abatement  does  not  reach  it. 

ORMOND,  J. — ^Although  no  formal  demurrer  appears  in 
the  record,  we  must  intend  such  to  be  the  fact,  as  the  record 
declares  that  the  plaintiff  demurred  to  the  plea,  that  his 
demurrer  was  sustained,  and  that  the  defendant  was  required 
to  answer  further,  and  thereupon  came  a  jury,  &c.  As  to 
the  want  of  a  formal  issue,  it  has  repeatedly  been  held  not  to 
be  essential. 

We  think  the  action  was  properly  brought  in  the  name  of 
the  Qverseer  of  the  road.  The  18th  section  of  the  law  (Clay's 
Dig.  511,}  gives  the  power  of  suing  defaulters,  to  any  person 
liable  to  work  on  the  road,  ^^  if  the  overseer  fails  to  prosecute 
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defaulters  as  the  law  directs ;"  from  which  the  implication  is 
Tery  strong,  that  the  overseer  is  the  proper  person  ^to  sue. 
This  implication  is  strengthened  hy  the  provisions  of  the  20th 
section,  which  directs  all  persons,  or  officers^  into  whose 
hands  any  money  received  on  account  of  fees  may  come,  to 
pay  it  over  to  the  overseer  of  the  proper  road,  to  be  expended 
in  its  improvement ;  and  still  more  by  the  17th  section,  which 
declares  that  the  overseer  shall  not  pay  costs,  if  a  defaulter  be 
exonerated  ;  a  provision  which  would  be  wholly  useless,  if 
the  suit  was  not  to  be  in  his  name. 

No  question  arises  on  the  declaration.  A  demurrer  to  a 
plea  in  abatement,  does  not  reach  the  declaration,  because  the 
plea  extends  only  to  the  action  of  the  writ. 

The  only  question  of  any  difficulty  remains  to  be  consid- 
ered, whether  an  owner  of  slaves  residing  in  another  county, 
.  can  be  sued  in  liie  county  where  a  default  takes  place,  for  the 
omission  of  his  slaves  to  work  upon  the  road. 

The  act  prohibiting  suits  against  a  freeholder,  out  of  the 
county  of  his  permanent  residence,  applies  to  suits  before  a 
justice  of  the  peace,  [Read  v.  Coker,  1  Stew.  22  ;]but  in  our 
opinion  it  does  not  apply  to  the  present  case.  This  suit,  al- 
though in  the  name  of  the  overseer  of  the  road,  is,  in  reality, 
at  the  suit  of  the  State.  The  language  of  the  act  is,  "  and  in 
no  case  shall  an  overseer  pay  costs,  if  a  defaulter  be  exone- 
rated; provided,  that  the  costs  shall  be  paid  as  in  other  State 
cases."  The  construction  contended  for,  would  render  the 
act  powerless,  in  all  cases  where  the  owner  resided  in  another 
county,  and  had  no  overseer  on  his  plantation  ,*  we  are  clear, 
both  from  the  letter  and  the  spirit  of  the  act,  that  for  a  de- 
fault of  this  kind,  the  owner  may  be  sued  in  the  ^<beat,'^  where 
the  de&ult  occurs,  although  he  has  a  freehold  residence  in 
another  eounty. 

Let  the  judgment  be  affirmed. 
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WILLIAMS  V.  CANNON. 

1.  Although  there  is  evidence  tending  to  show,  that  the  defendant  was  aware 
tiial:  a  home  which  he  sold  to  the  plainti^  was  diseased  with  the  sweeny, 
a^d  rtpnemUd  that  he  was  fouiidei»d,.th6  r^HiesentatioD  does  not  neeenarUtf 
WQunt  to  a  tfforran^that  the  bors^  was  not  otherwise  jii^eaeed  than  with 
founder;  but  it  should  be  left  to  the  jury  to  determine  whether  the  tesnus 
employed  were  meant  and  received  as  a  warrffnty^  or  aa  a  mere  rf^prtttfptor 

*  tion  of  the  seH^st^s  ppinwn.  And  tlie  assumption  by  the  Judge,  in  liis  charge, 
that  the  represeniatian  was  a  warranty,  will  not  be  legalized,  or  rendered 
harmless,  because  the  jury  would  have  been  warranted  in  finding  a  verdict 
for  the  plaintiff  upon  the  ground  of  fraud;  for  it  cannot  be  knot^Ti  that 
tbeir  verdict  was  not  induced  by  the  charge  of  the  couit 

.   Writ  of  Ejrror  to  the  County  Court  of  Wilcox. 

This  is  an  action  of  assumpsit,  at  the  suit  of  the  plaintiff 
in  error,  on  a  pcomiasory  note  made  by  the  defendant  oin  the 
29th  Noyember,  1842,  for  the  payment  of  eighty-^five  dollar^, 
to  the  ptajinfiff,  on  the  1st  of  March  thereafter.  The  cause 
was  tried  upon  issuer  on  the  following  pleas,  riz  :  1.  Non^ 
as^utnpsit  2.  Payment.  3.  Setoff.  4.  Fraud.  5.  Want, 
of  consideration.  15.  Failure  of  consideration.  A  verdict 
was  reti^rned  for  )he  defendant  and  judgment  was  Tendered 
acpordingly. 

A  bill  of  exceptions  was  sealed  at  the  instance  of  the  plain- 
tiff;  frpm  which  it  appears,  that  the  consideration  of  the  note 
(declared  on,  \yas  a  gmy  horse,  sold  by  the  plaintiff  to  the  de- 
fendant. Tha(  on  ox  about  the  day  of  sale,  the  plaintiff  was 
riding  tbfi  \iotue  ip,  company  with  ^le  defendant,  when  the 
latter  inquired  if  the  horse  had  not  the  sweeny,  to  which  the 
defendant  answered  in  the  negative,  remarking  that  the  lame- 
ness proceeded  from  "a  slight  touch  of  founder,"  that  the  plain- 
tiff had  tested  this  by  riding  the  horse  over  high  logs,  and  if 
the  facility  with  which  he  walked  over  logs  was  a  test,  the 
horse  was  merely  foundered.  It  was  further  proved,  that  in 
a  conversation  between  the  plaintiff  and  his  partner,  McRory, 
a  short  time  previous  to  the  sale  to  the  defendant,  it  appear- 
ed that  the  plaintiff  procused  his  partner  to  trade  for  the 
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horse — ^remarking  that  be  would  take  him  oif  McRory  s  hands, 
if  the  latter  did  not  desire  to  retain  him.  In  this  conversa- 
tion, McRory  and  Williams,  the  plaintiff,  speaking  of  the 
trade  m^e  for  the  horse,  said  they  had  been  cheated,  and 
spoke  of  him  as  a  diseased  horse. 

A  witness  introduced  at  the  trial,  testified  that  a  few  days 
previous  to  the  defendant's  purchase,  at  the  inquest  of  the 
plaintiff,  he  consented  to  ride  the  horse  to  town ;  but  as  soon 
as  witness  mounted  him,  he  discovered  that  he  was  slightly 
affected  with  the  sweeny,  that  he  limped,  and  that  his  shotd- 
der  was  shrunk.  Witness  then  ijaformed  the  plaintiff  that 
such  was  the  condition  of  the  horse,  and  thereupon  witness 
procured  another  to  ride,  and  led  the.horse  in  question.  The 
witness  remarked  at  the  time  of  the  sale,  (defendant  Ji)eiag 
present,)  that  the  horse  had  the  sweeny,  which  the  plaintiff 
denied,  saying  that  he  was  only  slightly  foundered. 

It  was  proved  that  the  plaintiff  resided  in  the  State  of  Ten- 
nessee, that  the  defendant  applied  to  an  individual  with 
whom  the  note  in  suit  was  left,  for  the  purpose,  tendering 
the  horse,  but  was  informed,  that  that  individual  was  not  tbue* 
plaintiff 's  agent. 

The  court  charged  the  jury,  if  they  believed  that  the  plain- 
tiff represented  to  the  defendant,  that  the  horse  was  not  dis- 
eased with  sweeny,  but  only  foundered,  when  in  truth  be 
was  affected  with  sw^eny,  it  amounted  to  a  warranty ;  that 
no  form  of  words  were  necessary  to  constitute  a  warranty. 
Further,  if  they  believed  that  the  plaintiff  knew,  at  the  time 
of  the  sale  of  the  horse,  that  he  was  diseased  with  the  sweeny, 
and  represented  him  to  be  merely  foundered,  he  practised  a 
frwd  on  the  defendant,  and  in  that  event  the  contract  was 
void. 

C.  G.  SelliEBs,  for  the  plantiff  in  error. 

No  counsel  appeared  for  the  defendant  in  enor. 

COLLIER,  C.  J.— In  Ricks  v.  Dillahunty,  8  Porter's  R. 
134,  we  said,  that  no  particular  form  of  expression  was  ne- 
cessary to  constitute  a  warranty.  "  It  will,  in  general,  de- 
pend upon  the  meaning  of  the  terms,  and  the  sense  in  which 
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they  were  used,  or  understood,  by  the  parties,  whether  they 
amount  to  a  warranty,  or  are  to  be  understood  as  a  represen- 
tation of  the  seller's  opinion.  Accordingly,  where  the  vend- 
or said  of  a  colt  he  was  about  selling,  <<  there  is  nothing  the 
matter  with  the  colt — ^it  is  well  and  sound,  and  will  make  a 
fine  horse ;"  it  was  submitted  to  the  jury  to  say,  whether 
there  was  a 'warranty,  or  only  a  mere  expression  of  the  vend- 
or's opinion,  and  they  were  directed  to  say  how  the  words 
were  understood  by  the  parties.  Such  will  be  found  to  be 
the  effect  of  the  decisions,  both  in  England  and  the  United 
States.     See  Ricks  v.  Dillahunty,  supra. 

The  first  charge  given  in  the  case  before  us,  did  not  refer 
it  to  the  jury,  to  determine  whether  the  representation  made 
by  the  plaintiff  as  to  the  horse's  lameness,  was  understood  as 
a  representation  of  the  plaintiff 's  opinion,  or  a  warranty  that 
it  proceeded  from  a  founder ;  butassmned  it  as  a  legal  con- 
clusion that  it  was  a  warranty,  and  thus  foreclosed  the  inqui- 
ry of  the  jury,  as  to  the  understanding  and  intention  of  the 
parties.  In  this  view  of  the  law,  the  court  erred,  as  is  con- 
clusively indicated  by  the  case  cited  from  8  Porter,  and  the 
still  later  decision  of  Barnett  v.  Stanton  &  Pollard,  2  Ala.  R. 
182. 

If  the  plaintiff  made  the  representation  in  respect  to  the 
horse,  with  a  knowledge  of  its  falsity,  he  would  be  guilty  of 
a  fraud,  which  would  have  authorized  the  defendant  to  have 
rescinded  his  purchase  ;  or  if  he  retained  the  horse,  to  claim 
deduction  from  the  purchase  money  to  the  extent  to  which 
he  was  prejudiced.  See  Barnett  v.  Stanton  &,  Pollard,  supra. 

We  are  not  permitted  to  speculate  about  the  reasons  which 
influenced  the  jury  in  finding  their  verdict,  and  attribute  it  to 
their  conclusion  upon  the  question  of  fraud,  in  order  that  it 
may  be  sustained.  It  may  be,  and  probably  was  quite  as 
much  the  result  of  the  first  as  the  second  charge.  Be  this  as 
it  may,  it  cannot  be  assumed  that  the  plaintiff  is  not  preju- 
diced by  the  error  in  the  ruling  of  the  court.  The  judgment 
is  consequently  reversed,  and  the  cause  remanded. 
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COLBURN,  ET  AL.  V.  BROUGHTON,  et  al. 

1.  The  bill  in  the  case  seeks  relief  against  B  as  the  administrator  de  hofdi 
fioit  of  C,  for  trust  funds  received  by  C  in  his  lifetime,  but  not  accounted 
for  to  the  eeatui  que  tnu^*  It  also  seeks  relief  against  B,  as  administrator 
dt  hom»  non,  for  slaves  of  complainants,  sold  by  J  C,  a  previous  adminis- 
trator on  the  estate  of  C,  and  also  against  other  defendants,  as  purchaseis, 
of  trust  property  at  a  coroner's  sale:  Held,  that  the  bill  is  multifarious. 

2.  When  the  bill  shdws  that  some  of  the  complainants  have  no  interest  in 
the  object  of  the  bill,  as  where  an  article,  as  slaves,  is  conveyed  to  a  mo- 
ther for  life,  with  remainder  to  her  children,  and  the  bill  seoks  an  account 
of  the  profits  during  the  continuance  of  the  life  estate,  the  children  as  to 
this,  have  no  interest,  and  are  improperly  joined  as  complainants. 

3.  The  purchaser  of  trust  property,  at  a  sheriff's  or  coroner's  sale,  when  it 
is  sold  SB  the  property  of  another,  cannot  be  sued  in  equity  on  the  mere 
ground  that^he  property  is  a  trust  estate.  His  title  is  adverse  to  that  of 
the  trustee,  and  is, not  subject  to  investigation  in  a  court  of  equity,  unless 
he  claims  under  the  trustee,  or  by  coUusion  with  him. 

4.  The  mere  circumstance  that  a  trust  is  created  on  certain  property,  does 
not  invest  a  Court  of  Chancery  with  jurisdiction  to  determine  disputes 
arising  with  regard  to  the  title. 

5.  The  death  of  the  trustee  is  not  a  circumstance  to  confer  jurisdiction,  al- 
though it  might  create  such  an  equity  as  would  warrant  a  bill  to  prevent  a 
sale,  or  removal  of  the  trust  estate,  until  the  legal  title  could  be  ascertain- 
ed by  suit 

&  Akhongfa,  at  common  law,  a  trust  on  personal  property  passes  to  the  ad* 
ministrator  of  the  estate,  yet  it  is  subject  to  be  severed  frcxn  the  adminis- 
tration by  the  appointment  of  a  trustee,  under  the  statute,  and  when  so 
severed,  the  trust  can  never  again  unite  with  the  administration. 

7.  The  personal  representative  of  a  trustee,  who  held  the  trust  estate  at  his 
death,  is  estopped  from  setting  up  another  title  to  defeat  that  under  which 
his  intestate  held. 

Writ  of  Error  to  the  Court  of  Chancery  for  the  6th  District. 

The  case  made  by  the  bill  is  this : 

Martha  J.  is  the  wife  of  James  F.  Colbum,  and  the  other 
complainants  are  her  children  by  him. 

On  the  26th  December,  1829,  one  John  B.  Bradford,  by 
deed  of  that  date,  conveyed  to  Wm.  C.  Coolidge,  since  de- 
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ceased,  certain  real  estate  described  therein,  upon  trust,  to 
receive  notes,  profits  and  proceeds  of  the  same  for  her  hfe, 
and  to  her  own  separate  use  ;  and  in  case  her  husband,  James 
B.  should  die  during  her  lifetime,  then  to  convey  the  same 
to  her  for  life,  and  to  the  heirs  of  her  body,  by  said  James,  in 
remainder.  The  consideration  expressed  in  this  deed,  is  the 
grantor's  natural  love  and  aflfection  to  the  said  Martha  and 
her  children,  he  being  her  father,  two  tHousand  dollars  paid 
by  the  husband,  and  the  sum  of  five  dollars  paid  by  the  trus- 
tee. This  deed  is  alledged  to  have  been  admitted  to  probate 
on  the  day  of  its  date,  and  recorded  on  the  VTth  day  of  April, 
1830.  From  the  deed,  as  exhibited,  it  appears  to  have  been 
acknowledged  before  the  then  Judge  of  the  County  Court  of 
Monroe  county.  On  the  30th  of  December,  1829,  the  same 
Bradford  conveyed  to  Coolidge  certain  slaves,  to  wit :  Jack, 
about  67  years  old;  Sally,  about  14,  and  Phoebe,  about  II 
years  old,  in  trust,  to  permit  the  said  Martha  to  possess,  use, 
and  enjoy  the  same,  daring  her  natural  life,  to  her  own  sepa- 
rate use,  and  after  her  death  to  be  the  absolute  property  of 
her  (issue)  heirs,  by  Jam^s  B.  Colburn,  with  full  power  to 
the  trustee,  with  her  consent,  to  sell,  exchange,  &c.  the  same 
if  it  should  seem  expedient.  From  the  deed,  as  exhibited, 
it  appears  to  have  been  acknowledged  on  the  day  of  its  date, 
before  the  Judge  of  the-County  Court,  and  recorded  the  16th* 
April,  1830.  It  is  expressed  in  the  deed,  that  the  slaves 
were  then  in  the  possession  of  the  husband,  and  the  conside- 
ration is  stated  to  be  natural  love  and  affection  for  the  wife, 
'and  one  dollar  paid  by  the  husband,  as  well  as  the  trustee. 

On  the  25th  of  December,  1839,  Colburn,  the  husband, 
conveyed  to  Coolidge  certain  other  slaves,  to  wit :  Lewis, 
about  22  years  old ;  Mary,  about  17;  Sukey,  about  13 ;  Cae- 
sar, about  12;  Sterling,  about  11;  Betsey,  about  10;  Let- 
tuce, about  21 ;  Lucy,  about  5;  Ned,  about  3,  and  Juliett, 
about  15  months,  upon  trust,  to  permit  Martha  Colburn  to 
receive  the  profits,  hire,  &c.  and  to  penpit  her  to  use  and  pos- 
sess the  same,  at  all  times  during  her  natural  life,  to  her  own 
separate  use,  and  to  the  heixs  of  the  bodies  of  the  said  James 
B.  and  Martha,  in  remainder.  But  if  they  should  die  with- 
out heirs,  then  the  trustee  to  convey  to  the  right  heirs  of  the 
husband,  in  such  manner  as  he  should  appoint  by  his  last 
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will,  d6C.  This  deed,  as  exhibited,  appears  to  have  been  ao* 
knowledged  in  the  same  manner  as  the  last,  and  recorded 
16th  of  April,  1830.  The  consideration  is  expressed  upon 
its  face  to  be  for  divers  good  causes,  and  four  dollars^  paid 
by  the  trustee.  Coolidge  is  a  party  to  eaclr  of  these  three 
deeds,  having  in  writing  accepted  the  trust,  and  covenanted 
faithfully  to  perform  the  duties  imposed  on  him.  Immedi* 
ately  after  their  execution,  he  entered  into  possesion  of  the 
lands  and  slaves  so  conveyed.  About  lOO^actes  of  this  land 
was  then  in  cultivation,  and  on  that  he  put  all  the  slaves, 
except  Ijettuce,  Lucy,  Ned  and  Juliette,  which  were  retain* 
ed  by  Mrs.  Colbiurn  as  house  servants.  Coolidge  cultivated 
the  land  imtil  August,  1835,  and  made  crops  of  corn  and  cot* 
ton,  more  than  sufficient  for  the  use  of  the  jdantation.  He 
sold  cotton  every  year  in  Mobile,  and  received  the  proceeds 
thereof,  as  well  as  that  of  the  year  1839 ;  all  of  which  he  ap- 
plied to  bis  own  use,  and  never  accounted  for  with  the  com<- 
plainants.  The  crops  averaged  25  bales  of  cotton,  worth 
from  1200  to  $1500. 

Coolidge  was  an  intimate  friend  of,  and  resided  in  the 
family  of  Mrs.  Colbum.  Confidence  was  reposed  by  her  in 
his  integrity  and  honesty,  thait  he  would  account  justly,  but 
she  never  called'  on  him  for  a  settlement,  and  was  the  more 
inclined  to  waive  inquiry  into  her  affairs  from  his  express 
raons  of  gratitude,  and  his  often  repeated  declarations,  of  a 
determination  to  leave  her  children  whatever  property  he 
might  have.  Habits  of  intemperance  in  the  latter  part 
of  his  life,  produced  frequent  indisposition,  requiring  from 
Mrs.  Colburn  and  her  family  great  care  and  attention  to  his 
wants  and  comforts.  No  charge  was  made  against  him  for 
board,  and  to  the  time  of  his  death,  in  August,  ]  835,  he  was 
tieated  as  a  member  of  the  family. 

At  the  October  term,  1835,  of  the  Circuit  Court  of  Mon- 
roe county,  one  Smith  was  appointed  by  that  court  as  the 
trastee  in  the  place  of  Coolidge.  Smith  resigned  in  Novem« 
ber,  1838.  Afterwards,  on  the  27th  of  that  month,  applica- 
tion was  made  to  the  Court  for  the  appointment  of  Thomas 
Gailliard  as  trustee,  who,  on  the  30th  was  appointed  to  act 
until  the  ensuing  term  of  the  Circuit  Court,  when  the  ap** 
45 


354  ALABAMA. 


Colbixm,  6t  al.  v.  Broughtop,  et  al 


pointment  might  be  cohrmed  or  otherwise.  Previous  to  the 
sitting  of  that  court,  the  legislature  divested  it  of  jurisdiction, 
and  the  appointment  being  temporary,  expired,  leaving  Mrs. 
Colbum  without  a  legal  trustee,  to  manage  the  trust  pro- 
perty. 

The  slaves  before  mentioned  had  increased  by  births,  and 
.Sukey,one  of  them,  was  exchanged  for  another  named  Pe- 
ter, in  virtue  of  the  power  in  the  deeds. 

Gailliard,  as  trustee,  purchased  at  a  sale  by  the  sheriff,  by 
virtue  of  execution  against  Colburn,  a  barouche  and  two  hor- 
ses, with  trust  money  belonging  to  Mrs.  Colburn.' 

The  father  of  Colburn,  in  January,  1839,  ciddressed  a  letter 
to  the  trustee,  Gailliard,  inclosing  a  note  upon  his  son  for 
$1600,  dated  Sept.  11,  1820,  directing  the  trustee  to  receive 
any  kind  of  property  in  part  payment,  expressing  a  wish  to 
give  the  same  to  Mrs.  Colburn  and  her  children,  in  trust. 
Colburn,  in  part  satisfaction  of  this  demand  transferred  to 
Gailliard,  a  negro  slave  named  Rachel,  at  $300,  which  sum 
was  credited  on  the  note.  At  the  same  time,  one  Nye  was  in- 
debted to  Colburn  by  note,  and  it  was  proposed  by  the  latter 
to  assign  it  to  Gailliard,  on  receiving  credit  upon  his  note. 
This  was  agreed  to  and  Gailliard  took  from  Nye  a  convey- 
ance of  certain  lots  to  the  elder  Colburn,  who  subsequently 
conveyed  them  to  Gailliard,  as  trustee  fpv  Mrs.  Colbum  and 
her  children.  In  March  of  the  same  year,  Colbum  also  sold 
to  Gailliard  his  household  and  kitchen  furniture,  to  the  amount 
of  $375,  with  trust  monies,  as  the  bill  alledges ;  but  the  re- 
ceipt exhibited,  states  the  payment  to  be  in  receipt  of  collec- 
tions for  negro  hire,  as  per  account  rendered. 

In  March,  1834,  Coolidge  purchased  from  one  Ballard  cer- 
tain s}aves,  to  wit :  Susy,  about  35  years  old ;  Leonidas,  about 
12 ;  Polly,  about  10  j  Franky,  aboqt  6 ;  Kelly,  about  35  ; 
Richmond,  about  11 ;  and  Leah,  about  8.  Coolidge  was  then 
in  the  receipt  of  the  income  of  the  trust  estate,  and  never  had 
rendered  any  account.  Previous  to  the  purchase,  he  often- 
times declared  he  wished  these  slaves  for  Mrs.  Colbum  and 
her  children,  and  after  the  purchase  for  the  sum  of  $2,750, 
and  three  horses,  declared  they  were  bought  and  paid  for, 
for  the  benefit  of  her  and  her  children,  and  the  conveyance 
was  to  her  in  his  name,  as  trustee  for  her  and  her  children. 
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These  slaves,  by  the  direction  of  Coolidge,  were  delivered  to 
Mrs.  Colbuni,  and  remained  in  her  possession  as  the  proper- 
ty of  herself  and  children,  and  were  so  acknowledged  by 
Coolidge.  Over  them  she  exercised  the  same  control  as  over 
her  other  property,  most  of  them  being  immediately  about 
her  person*,  and  taken  and  regarded  as  her^and  her  children  1^ 
property.  The  bill  charges  that  these  slaves  were  purchased 
with  trust  funds,  or  that  if  with  means  of  Coolidge,  it  was 
intended  to  be  in  payment  of  monies  used  by  him  of  the 
trust  funds,  and  in  either  event,  the  complainants  in  equity 
are  entitled  to  them. 

With' a  full  knowledge  of  these  facts,  one  Jonathan  Coo^ 
lidge,  as  the  administrator  of  the  estate  of  the  said  William 
C.  Coolidge,  commenced  an  action  of  detinue  for  the  slaves 
last  named  against  Colbum,  in  the  Circuit  Court  of  Monroe 
county,  and  recovered  the  same  at  the  October  term,  1838. 
The  execution  issued  on  said  judgment  was  levied  on  the 
slaves,  and  they  were  sold  in  satisfaction  of  the  said  recove- 
ry. The  bill  charges  that  this  levy  and  sale  was  illegal  and 
void,  and  prays  that  the  same  may  be  set  aside,  and  the  slaves 
restored,  or  that  a  decree  may  be  made  for  the  value  of  the 
same,  and  their  services  to  be  conveyed  to  the  complainants 
in  trust. 

Subsequently  to  the  last  named  transaction,  Edward  S. 
Broughton,  sheriff  of  Monroe  county,  by  virtue  of  his  office, 
became  administrator  de  bonis  nan  of  the  estate  of  Wm.  C. 
Coolidge,  and  obtained  a  judgment  against  Colbiu-n,  at  the 
July  term,  1839,  for  upwards  of  $10,000,  execution  upon 
which  issued  the  16th  of  July,  1839,  under  color  of  which 
the 'coroner  forcibly  took  possession  of  the  slaves  and  other 
personal  property  of  the  trust  estate  and  evicted  Mr.  Gailliaid 
the  then  acting  trustee.  The  property  was  sold,  and  the 
several  persons  named  as  defendants,  became  the  pretended 
purchasers,  but  they  have  never  paid  the  purchase  money,  al- 
though possession  was  delivered  under  the  sale. 

Elizabeth  English  purchased  the  slaves  Rachel,  Peter  and 
Ned.  Leonard  J.  Moore  purchased  the  slaves  Sally  and  her 
two  children,  Jenny  and  Camilla.  Joseph  G.  Lindsey,  pur- 
chased Betsey  ^and  Sterling.  John  A.  Gwynn,  purchased 
Lettuce.     Adam  Csurson,  purchased  Lucy.     William  F.  An* 


35&  ALABAMA. 


Colbnrn  et  aL  v.  Brooghton^  etal. 


dress,  purchased  one  of  the  horses,  and  George  Foster  the 
other,  and  Marshall  Gill  the  baronche  and  harness. 

The  bill  charges,  that  all  the  facts  stated  were  known  to 
the  defendant,  foonghton,  who  had  been  requested  to  settle 
the  trust  estate. 

The  bill  ptrays  that  the  several  deeds  of  trust  before  nam- 
ed, may  be  set  up,  establi^ed,  and  the  trusts  carried  into  exe- 
cution, an  account  taken  of  the  trust  estate  that  came  to  the 
hands  of  Coolidge,  in  his  lifetime,  and  into  that  of  the  defend- 
ant since  his  death,  and  for  general  relief  Broughton,  Col- 
burn,  and  the  persons  named  as  purchasing  at  the '  sberifif '» 
sale,  are  made  parties  defendant. 

They  all  sever  in  their  answers,  the  effect  of  which  may  be 
thus  condensed. 

Colburn  admits  all  the  facts  charged  in  the  bill,  and  sets 
out  the  deeds  of  trust,  and  various  accounts,  explanatory  of 
the  several  transactions  spoken  of  in  the  bill. 
■  All  the  other  defendants,  except  Lindsay,  pray  that  their 
jlnswers  may  be  taken  .as  a  demurrer  to  the  bill,  and  set  out  as 
eause  of  demurrer — 

1.  That  the  bill  is  filed  by  a  prochien  amy^  and  not  by  a 
trustee. 

2.  That  the  bill  shows  there  was  a  trustee  at  the  time  of 
its  filing,  and  he  is  not  made  a  party. 

3.  That  one  of  the  complainants  is  a  feme  sole^  and  her 
husband  living,  and  not  joined. 

4.  That  the  children  of  Mrs.  Colburn  have  no  interest  in 
the  subject  matter  of  the  bill,  or  in  some  of  its  parts. 

6.  That  one  of  the  objects  of  the  bill  is,  an  account  against 
Broughton  as  administrator  of  Coolidge,  in  which  the  chil- 
dren have  no  interest. 

6.  That  the  bill  is  against  several,  who  have  no  common 
Interest,  and  not  chargeable  jointly. 

7.  That  the  matters  of  the  bill  are  cognizable  at  law,  and 
no  facts  are  charged  which  invests  a  court  of  equity  with  ju- 
risdiction. 

8.  The  bill  seeks  to  divest  the  defendants  of  rights  which 
are  several  and  distinct. 

9.  Misjoinder  of  complainants,  no  proper  complainant,  and 
misjoinder  of  defendants. 

In  addition  to  these  causes,  Broughton  sets  out — 
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10.  That  Colburn  is  made  a  party,  and  no  relief  prayed  or 
sought  against  him.  , 

11.  The  bill  seeks  to  establish  deeds,  notes,  &c.^  between 
Jas.  T.  Colbifrn  and  J.  B.  Colburn,  Oailliard  and  the  com- 
plainants, and  does  not  charge  the  defendants  with  notice^ 
&c. 

12*.  That  the  bill  seeks  relief  with  respect  to  the  Pollard 
slares,  when  at  the  same  time  it  declares  that  the  suit  was 
effectual  to  recover  them,  the  complainants  being  parties,  or 
privies.  Broughton  admits  the  execution,  probate  and  re- 
cording of  the  deeds,  as  set  out  in  the  bill,  but  insists  on 
strict  proof,  as  he  is  sued  in  a  representative  character.  He, 
as  well  as  all  the  defendants,  except  Colburn,  insist  that  the 
deeds  and  transactions  sought  to  be  set  up,  are  fraudulent 
and  void,  as  contrived  to  delay,  hinder  and  defraud  creditors 
of  Colburn,  and  because  the  trust  property  was  in  his  pos- 
session when  the  deeds  were  executed,'  and  has  so  remained 
antil  the  sale.  Broughton  and  Mrs.  English  insist  they  are 
creditors,  and  the  other  creditors,  except  Colburn,  admit 
they  purchased  the  slaves  at  the  coroner's  sale  for  fair  prices, 
actually  paid  by  them. 

Lindsay  demurs  generally  to  the  bill,  and  Carson  disclaims 
any  interest,  alledging  that  he  purchased  for  Mrs.  English, 
to  whom  his  bid  was  transferred,  and  who  paid  for  the 
slaves. 

Broughton  also  pleads  in  his  answer,  the  statutes  of  limi- 
tations of  three  and  six  years,  the  statute  of  non-claim,  and 
the  insolvency  of  Coolidge's  estate,  duly  represented  as  such, 
in  bar,  and  all  the  defendants  deny  the. charges  of  fraud,  col- 
lusion and  combinatioir. 

The  pleas  in  Broughton's  answer  were  stricken  out,  or 
rather  the  answer  taken  off  the  file  as  to  them,  and  an  amend- 
ed answer  filed.  He  also  suggested  the  expiration  of  his  of- 
fice to  abate  the  suit  as  to  him,  but  the  Chancellor,  consider- 
ed him  to  continue  as  a  proper  party. 

Several  witnesses  were  examined  preparatory  to  the  hear- 
ing of  the  cause,  and  the  substance  of  their  testimony  may  be 
thus  stated.  Adam  Carson  knew  Coolidge  for  seren  or  eight 
years ;  he  also  knows  the  slaves  sold  by  BuUard  to  Coolidge 
(which  are  the  same  as  set  out  in  the  bill,)  they,  at  the  time 
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of  his*  examination,  were  in  the  possession  of  Robt.  H.  Gill. 
In  a  conversation  with  Coolidge^  he  was  told  by  him,  the 
slaves  had  been  in  the  family  a  long  time,  and  he  had  pur- 
chased them  for  Mrs.  Colburn  and  her  childrefi.  This  was 
12  or  18  months  after  the  purchase.  This  witness  was  ap- 
pointed one  of  the  appraisers  of  Coolidge's  estate,  and  object- 
ed to  appraising  these  slaves,  as  being  a  part  of  it,  because  of 
what  Coolidge  had  said  as  above,  and  they  were  not  apprais- 
ed. This  witness  was  present  at  the  coroner's  sale,  and 
states  that  Mrs.  Colburn  then  forbid  it,  and  afterwards  de- 
manded the  property  froni  each  purchaser. 

Thomas  Gailliard  states,  that  Smith  was  the  trustee  from 
Coolidge's  death  until  1838,  when  he  himself  was  appointed 
to  act,  until  the  then  next  term  of  the  Circuit  Court.  This 
witness  received  $800  from  Mrs.  Colburn,  and  from  all  sour- 
ces $983,  as  trust  funds.  He  also  received  the  three  deeds 
exhibited  to  the  bill.  Of  this  sum  of  money  he  paid  $250 
for  a  barouche  and  horses.  The  only  slaves  which  came  to 
the  actual  possession  of  this  witness  were,  Peter,  Sally  and 
Betsey,  but  all  of  the  others  mentioned  in  the  trust  deeds  but 
Sukey,  were  shown  to  him  by  Mrs.  Colburn,  at  her  residence. 
He  never  visited  the  plantation  but  once,  but  leased  a  por- 
tion of  the  cleared  land  one  year.  All  the  slaves  might  have 
been  profitably  employed  on  the  lands,  and  probably  could 
have  made  40  bales  of  cotton  in  1839,  and  sufiScient  com. 
One  of  the  slaves,  Betsey,  was  taken  from  the  person  to  whom 
the  witness,  as  trustee,  had  hired  her.  He  declined  to  in- 
terfere with  the  proceedings  by  the  coroner,  for  the  reason 
that  his  appointment  as  trustee  had  expired. 

This  witness  proves  the  transaction  between  himself  and 
James  B.  Colburn,  with  regard  to  the  transfer  of  property'-  to 
him,  as  trustee,  in  satisfaction  of  the  note  due  to  the  elder 
Colburn,  substantially  as  stated  by  the  bill.   - 

Thomas  Murphy  states  that  Coolidge  resided  in  the  fami- 
ly of  Colburn  until  his  death,  as  one  of  the  family.  Wit- 
ness was  employed  by  Colburn  to  oversee  a  plantation  then 
in  Colburn's  possession,  but  which  formerly  belonged  to  J.  P. 
Bradford — ^lie  was  employed  in  1835,  by  both  Colburn  and 
Coolidge,  and  in  1836  by  Colburn,  and  paid  by  him.  The 
usual  crop  was  from  35  to  40  bales  of  cotton,  weighing  420 
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punds,  and  worth  about  $*40  per  bale ;  the  crop  was  some- 
times shipped  by  Colburn,  and  sometimes  by  Coolidge.  A 
sufficiency  of  corn  and  fodder,  and -part  of  the  meat  was  rais- 
ed, but 'sometimes  purchased.  Sometimes  Colburn,  and  then 
Coolidge,  went  to  Mobile  and  purchased  articles  necessary  for 
the  plantation.  Witness  thought  the-  proceeds  of  the  planta- 
tion sufficient  to  support  plantation  and  family.  While  liv- 
ing on  the  plantation  Mrs.  and  Mr.  Colburn  and  their  family 
went  to  the  north,  and  a  daughter  who  was  at  school  there, 
returned  with  them.  The  year  that  Coolidge  died,  the  wit- 
ness was  employed  by  him  and  Colburn  jointly.  Coolidge 
rented  Fryer's  plantation,  and  put  on  that  the  BuUard  slaves 
with  several  others.  Colburn  put  on  several  other  slaves, 
being  the  same  as  those  contained  in  the  trust  deeds.  At  first 
the  slaves  were  worked  separately,  but  afterwards,  at  the 
suggestion  of  Colburn  and  Coolidge,  the  plantations  and 
slaves  wore  worked  jointly,  and  the  crops  were  divided  dur- 
ing the  time  witness  was  on  the  plantation.  He  was  em- 
ployed by  Coolidge  and  Colburn  jointly. 

J.  F.  Ballard  states,  that  he,  in  1834,  sold  the  slaves  men- 
tioned in  that  connection  in  the  bill,  to  Coolidge,  that  Coo- 
lidge told  him  before  the  purchase,  that  he  wished  to  pur- 
chase them  for  Mrs.  Colburn  and  her  children,  to  whom  he 
wanted  to  give  what  he  had,  as  they  were  the  only  persons 
he  cared  for.  Witness  sold  the  slaves  under  this  impression 
and  belief,  and  took  a  less  sum  than  he  could  have  got.  He 
had  frequent  conversations  with  Coolidge,  both  before  and  af- 
ter the  sale,  which  left  the  impressiop  before  stated.  His 
impression  also  was,  that  the  bill  of  sale  was  executed  to  Mrs. 
Colburn,  but  he  never  read  it,  and  the  impression  was  made 
by  the  conversations  before  referred  to.  Coolidge  said  to 
Mrs.  Colburn,  the  slaves  being  present,  "  here  are  the  negroes, 
I  have  bought  them  for  you,"  and  advised  her  to  take  one 
of  them  for  a  house  servant,  and  another  as  a  little  maid  for 
her  daughter,  Susan. 

A.  B.  Puryear  proves  that  he  exchanged  Peter  for  Sukey, 
Colburn  and  Coolidge  both  being  present,  and  seeming  to 
act. 

John  Lee  proves,  that  for  two  years  he  managed  a  planta- 
tion, near  Claiborne ;  was  employed  by  Colburn,  but  paid  by 
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Coolidge.  He  understood  the  slaves,  or  the  most  of  them^ 
were  held  in  trust  by  Ooolidge,  and  that  they  were,  at  some 
future  time,  or  at  his  death,  to  go  to  Colburn's  children.  The 
first  year,  only  corn  was  made,  but  the  second,  28  bales  of 
cotton,  weighing  450  each,  worth  14  or  15  cents  per  pound, 
were  shipped  by  direction  of  Coolidge,  who  gave  him  instruct 
tions  generally,  about  the  management  of  the  plantation. 
This  was  in  1832  and  1833.  The  necessaries  for  the  planta- 
tion were  furnished  generally,  by  Coolidge.  The  planta- 
tion did  not  make  sufficient  to  support  the  family,  which  the 
witness  states  was  extravagant  in  some  respects. 

Samuel  Bradford  states,  that  Coolidge  told  him  he  was 
Mrs.  Colbuni's  trustee,  and  transacted  her  business.  Knows 
the  slaves  Phoebe  and  Sally,  conveyed  to  Coolidge  by  J.  G. 
Bradford ;  they  were  put  in  Coolidge's  possession  by  J.  G. 
Bradford,  under  the  trust  deed.  Coolidge  lived  with  Col* 
burn,  and  took  possession  immediately  after  the  ^eed  was 
made,  and  kept  possession  until  his  death.  Coolidge  culti- 
vated the  land  with  those  negroes  until  his  death,  and  made 
good  crops.  Knows  the  slaves  sold  by  Ballard  to  Coolidge, 
they  were  family  slaves,  and  on  that  account  sold  cheaper  to 
Coolidge.  Coolidge  told  the  witness,  that  he  bought  them 
for  Mrs.  Colbum,  so  as  to  keep  them  in  the  family ;  told  the 
witness  this  both  before  and  after  the  purchase  ;  he  often 
told  him  his  property  was  intended  for  Mrs.  Colbum  and 
her  children.  Colburn  did  not  have  the  possession  c^  the 
slaves  spoken  of,  before  the  deeds  were  made  ;  having  marri- 
ed his  wife  contrary  to  the  wishes  of  her  father,  the  deed 
was  made  in  favor  of  his  wife  and  children.  Coolidge  and 
Colbum  lived  together.  He  does  not  know  whether  the 
plantation  made  enough  to  support  the  family  or  otherwise. 
Coolidge  sent  to  Mobile  for  meat.  He  owned  four  or  five 
valuable  slaves. 

There  was  other  testimony  identifying  the  slaves,  proving 
the  forbidding  of  the  sale  and  the  demand  of  the  purchasers 
by  Mrs.  Colburn. 

The  Chancellor  considered  all  the  deeds  as  in  effect  made 
by  Colburn,  and  as  fraudulent  and  void,  by  reason  of  their 
hindering,  delaying  and  defrauding  creditors.  The  biU  was 
therefore  dismissed  as  to  ail  the  parties,  without  entering  oil 
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the  questions  raised  by  the  demurrers,  which  he  considered 
as  open  if  the  case  should  be  reviewed.  This  decree  is  now 
assigned  as  error. 

F.  S.  Bi-ouNT  and  E.  W.  Peck,  for  the  plaintiff  in  error. 
A.  F.  Hopkins,  contra. 

GOLDTHWAITE,  J.— 1.  The  first  questions  which  de- 
mand  our  attention  are  those  which  arise  out  of  the  demur* 
rers  to  the  bill,  inasmuch  as^  if  that  is  defective  it  becomes  a 
matter  of  minor  importance  to  consider  whether  the  complain* 
ants  are  entitled  -to  relief  in  some  other  mode. 

The  objection  is  made  to  the  bill,  thatit  is  multifarious,  ii^ 
combining  together  several  distinct  matters^  which  have  no 
necessary  connection  with  each  other,  and  that  parties  are 
joined,  both  as  plaintiffs  and  defendants,  who  have  no  inter- 
est in  some  of  the  objects  of  the  bill.  The  nile,  as  recogniz-* 
ed  in  this  court  is,  that  the  bill  must  set  forth  several  distinct 
matters,  perfectly  unconnected,  (Chapman  v.  Chinn,  5  Ala* 
Rep.  397,)  or  where  the  case  of  each  defendant  is  entirely  dis- 
tinct and  separate  in  its  subject  matter?  from  that  of  the  oth- 
er defendants.  [Kennedy  v.  Kennedy,  2  Ala.  Repi  571.] 
This  case  comes  precisely  within  these  rules  in  one  aspect  in 
which  it  may  be  viewed.  So  far  as  the  defendant,  Brough- 
ton,  is  sought  to  be  made  liable  as  the  administrator  of  Qoo* 
lidge,  for  trust  funds  received  and  not  accounted  for  by  his  intcS'* 
tate,  and  also  so  far  as  he  is  sought  to  be  charged  as  adminis^ 
trator  de  bonis  nan  for  the  Ballard  slaves,  recovered  and  sold 
under  the  execution  of  the  previous  administrator,  there  seem^ 
to  be  no  connection  whatever  witli  the  other  defendants, 
who  are  sought  to  be  made  liable  for  the  sjjecffic  property 
purchased  by  them  at  the  coroner's  sale.  The  liability  of 
Coolidge's  estate  to  account  for  his  action  as  trustee^  is  a 
matter  with  which  those  claiming  a  title  to  the  slaves  ad- 
versely to  that  trust  have  nothing  to  do. 

2.  In  like  manner,  if  Broughton  was  the  sole  defendant  to 
this  bill,  it  would  be  obnoxious  to  the  exception  that  the 
complainants  were  improperly  joined.     One  object  of  the  bill 
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is,  to  compel  him  to  account  for  the  profits  of  the  trust  estate 
received  and  converted  by  him ;  and  these,  according  to  the 
showing  of  the  bill  itself,  were  belonging  to  Mrs.  Colbum 
alone,  without  the  slightest  interest  whatever  being  vested 
in  her  children,  her  co-complainants.  Where  parties  are 
joined  as  complainants  who  have  no  interest  in  the  matter  in 
controversy,  the  bill  is  bad  on  demurrer.  [Whittaker  v.  De 
Graffenreid,  6  Ala.  Rep.  303.] 

3.  But  there  is  a  more  serious  objection  yet  to  the  bill,  so 
far  as  the  individusd  purchasers  at  the  coroner's  sale  are  con- 
nected with  it.  ^'We  readily  concede  that  a  purchaser  of 
trust  property  fifom,  or  under  the  trustee,  with  notice  of  the 
.  trust,  is  himself  chargeable  in  equity  as  a  trustee.  But  here 
there  is  nothing  to  connect  thesg^  individuals  with  the  trustee, 
and  they  claim  adversely  to  him ;  it  is  not  his  title  which 
they  held,  or  one  derived  through  him,  but  their  claim,  if 
good  at  all,  is  so  entirely  independent  of  the  trust  deed.  To 
insist  that  equity  can  take  jurisdiction  of  a  title  thus  disput- 
ed, would  invest  it  with  cognizance  of  all  disputes  concerning 
property  upon  which  a  trust  had  ever  been  created. 

It  is  entirely  evident,  that  property  held  in  trust  is  as  much 
the  subject  of  inquiry *as  that  which  is  not,  but  it  is  too  com- 
mon a  mistake  to  suppose  the  creation  of  a  trust  carries  the 
property  itself  into  equity.  The  law  usually  provides  a  dif- 
ferent and  more  appropriate  forum  to  determine  conflicting 
and-  adverse  titles  to  the  property.  We  fully  recognize  the 
rule,  that  a  purchaser  of  trust  property  from,  or  under  the 
trustee,  with  notice  of  the  trust,  is  himself  chargeable  in 
equity  as  a  trustee.  [Bank  of  Alabama  v.  Williamson,  7  Ala.; 
Rep.  906.]  But  according  to  the  allegations  of  the  bill, 
Houghton  never  had  possession  of  the  property  sold,  as  the 
administrator  of  Coolidge,  and  was  not  therefore  affected  by 
the  obligations  which  his  intestate  had  assumed  with  rela-> 
tion  to  it.  He  obtains  a  judgment  against  Colburn,  and  di- 
rects a  levy  upon  property  which  that  person  is  supposed  to 
own.  In  doing  this,  we  apprehend  he  stands  as  any  other 
plaintiff  who  wrongfully  directs  a  levy,  and  is  responsible  to 
the  injured  party  in  trespass  or  trover.  The  title  sold  under 
his  execution,  was  not  the  title  of  Coolidge,  the  trustee,  but 
that  of  a  third  person,  which,  if  defective,  invests  the  pur* 
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chaser  with  one  that  is  of  the  same  nature.  Whatever  may 
be  the  merits  of  this  title,  the  purchaser  it  is  erident,  does 
not  derive  it  from  the  trustee,  either  mediately  or  immedi- 
ately, and  in  no  sense  can  be  said  to  be  in  collusian  with,  or 
holding  under  him.  In  point  of  fact,  the  whole  case,  as  to 
these  purchasers,  makes  it  apparent  they  claim  adversely  to 
the  trust  estate,  and  in  spite  of  it.  It  is  then,  as  to  all  the 
defendants  except  the  husband,  an  attempt  to  litigate  the  ti- 
tle to  personal  property  in  a  court  of  equity.  We  know  of  no 
condition  of  facts  under  which  a  court  of  this  description  can  d^ 
termine  such  a  question.  Doubtless  a  cestui  que  trust  may  go 
into  equity  to  prevent  a  sale  of  the  trust  estate,  until  the  right 
can  be  ascertained  elsewhere.  To  this  effect  is  Cozzens  v. 
Calhoun,  3  Ala.  Rep.  498,  where  an  injunction  was  sustain- 
ed by  a  feme  covert  to  restrain  her  husband's  creditor  from 
selling  her  separate  estate.  Here,  however,  the  property  has 
abready  been  converted,  and  the  suit  is,  to  regain,  or  have 
satisfaction  for  it,  from  persons  who  neither  claim  under,  or 
are  in  privity  with  the  trustee. 

4.  The  mere  circumstance  that  a  trust  is  created  upon  cer- 
tain property,  does  not  invest  a  court  of  Chancery  with  ju- 
risdiction to  determine  the  disputes  which  may  arise  with 
respect  to  the  title  to  that  property.  If  it  was  so  every  ces^ 
iui  que  trust  might  sue  in  equity,  instead  of  his  trustee  at  law 
for  injuries  done  to  it.  Lord  Redesdale  said,  a  cestui  que 
trust  is  always  barred  by  length  of  time  operating  against 
the  trustee.  If  the  latter  does  not  enter,  and  the  cestui  que 
trust  does  not  conipel  him  to  enter  as  to  the  person  claiming 
paramount,  the  cestui  que^rust  Charred.  [Hovenden  v.  Lord 
Annesly,  2  Sch.  &  Lef.  629.]  And  Lord  Hardwick  had  long 
before  held,  the  rule  applied  only  as  between  cestui  que  trust 
and  trustee,  and  not'  between  them  on  one  side  and  a  stran- 
ger on  the  other.  [Lewellen  v.  Mackworth,  2  Equity  Ca.  Ab. 
679.]  In  Finch's  case,  4  Inst.  85,  so  long  ago  as  the  reign 
of  fflizabeth,  it  was  resolved  by  all  the  judges,  that  a  dis- 
seisor was  subject  to  no  trust,  nor  any  subpcena  was  main- 
tainable against  him :  not  only  because  he  was  in  the  post, 
but  because  ^he  right  of  inheritance  or  freehold  was  determin- 
able at  the  common  law,  and  not  in  Chancery ;  neither  had 
the  cestui  que  trust  any  remedy  in  that  case.     To  the  same 
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eflfect  is  Mr.  Sugden,  in  his  edition  of  Gilbert  on  Uses,  429, 
note  Q.,  who  there  says,  that  persons  claiming  the  legal  es- 
tate by  an  actual  disseisin,  without  collusion  with  the  trus- 
tee, will  not  T>e  bound  by  the  trust.  Therefore,  if  J  oust  A, 
who  is  a  trustee  for  B,  and  a  claim  is  not  made  in  due  time, 
A  will  be  barred,  and  his  cestui  que  trust  with  him,  although 
J  had  notice  of  the  trust.  These  citations  seem  conclusive 
to  show,  that  the  creation  of  a  trust  has  no  effect  to  draw 
the  contests  with  respect  to  the  title  of  the  property  to  a  court 
of  Chancery,  and  that  it  is  only  persons  who  are  trustees,  or 
who  claim  under  such,  or  by  collusion  with  them,  who  are 
accountal)le  to  tl^e  cestui  que  trust.y  — 

6.  But  it  is  insisted  by  the  bill,  that  after  the  death  of  Coo- 
lidge,  the  trust  ceased,  or  rather,  that  at  the  time  of  filing  the 
bill,  there  was  no  trustee  capable  to  sue,  and  therefore,  the 
jurisdiction  is  maintainable.  Doubtless  such  a  condition  of 
things  might  furnish  sufficient  equity  for  a  bill  to  prevent  a 
sale  or  removal  of  the  property  beyond  the  jurisdiction  of  the 
court,  until  a  trustee  could  be  appointed,  but  it  furnishes  no 
•  ground  for  investigating  the  legal  title  with  a  bona  fide  ad- 
verse claimant.  And,  indeed,  the  necessity  to  even  file  a 
bill  of  this  nature,  is  greatly  lessened  by  our  statutes  author- 
izing the  summary  appointment  of  trustees.  [See  Clay's 
Dig.  581.]  At  common  law,  trusts  partook  of  the  nature  of 
the  trust  property,  and  if  that  was  real,  descended  to  the 
heir,  and  was  capable  of  being  devised ;  if  personal,  the  trust 
went  to  the  administrator.  This  necessarily  produced  great 
difficulties  even  in  England,  where  the  bylk  of  personal  pro- 
perty is  not  so  locomotive  as  witk  us,  and  has  caused  the 
enactment  of  statutes  similar  in  some  respects  to  our  own  on 
the  same  subject.  [See  Lewin  on  Trusts,  473,  248.]  It 
lippears  from  the  bill,  that  Mrs.  Colbum,  immediately  after 
the  death  of  Coolidge,  in  1838,  procured  the  appointment  of 
'  a  trustee  in  his  stead,  and  the  consequence  of  this  was  to 
prevent  any  right  in  this  respect  from  passing  to  his  personal 
representative.  Whatever  was  the  condition  of  the  trust  es- 
tate at  that  time,  the  effect  of  the  appointment  was  to  make 
the  representatives  of  Coolidge  entire  strangers  to  it  except 
so  far  as  that  or  its  proceeds  had  come  to  their  hands. 

6.  The  trusteeship  being  thus  severed  from  the  adminii»- 
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tration,  could  never  be  again  united  with  it ;  and  therefore, 
conceding  the  appointment  of  Gailliard  to  be  temporary  only, 
this  circumstartce  creates  no  new  and  distinct  ground  upon 
which  the  jurisdiction  of  equity  can  attach,  except  for  the 
limited  purposes  already  shown. 

The  conclusions  already  arrived  at,  show  the  bill  was  pro- 
perly dismissed,  without  reference  to  the  intrinsic  .merits  of 
the  complainant's  title  to  relief;  beyond  this  too,  they  show 
that  the  relief  for  the  conversion  of  the  slaves,  as  well  as  for 
their  recovery,  must  be  sought  in  a  court  of  law. 

7.  But  as  the  equitable  right  of  Mrs.  Colbiu*n  to  have  an 
account  from  the  estate  of  Coolidge,  of  the  funds  received 
by  him  as  trustee,  may  induce  another  suit,  we  deem  it  pro- 
per to  express  an  opinibn,  that  whatever  may  be  the  merits  of 
these  conveyances,  as  between  the  creditors  of  Colburn,  and" 
the  cestui  que  trustSy  his  representatives  are  estopped  from 
setting  up  another  title  than  the  one  under  which  the  intes- 
tate held.  Notwithstanding  his  liability  to  accoimt,  it  may 
irell  deserve  consideration,  what  assets  could  remain  in  h:u3 
hands,  when  it  is  made  to  appear  that  the  whole  proK^eedsotf  , 
the  trust  property  worked  on  the  plantation  was  insufficient 
to  support  the  family. 

With  respect  to  the  legal  title  under  the  deeds,  and  to  the 
barouche  and  horses,  it  is  improper  to  express  our  judgment, 
as  the  title  has  not  yet  received  th'e  consideration  of  thei  pro-^ 
per  court.  If  further  proceedings  are  considered  as  desirable 
it  is  not  irrelevant  to  remark,  that  a  distinction  may  be  found 
to  exist  between  the  title  conveyed  by  Bradford  and  that  de- 
rived from  Colbum,  and  a  similar  remark  may  be  made  with 
relation  to  the  barouche  and  horses. 

Decree  affirmed. 
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GRANT  V.  COLE  &  Co. 

1.  The  plaintifr  may  prove  his  account  by  his  own  oath  under  the  stBtnte, 
althou^rh  the  suit  is  brought  upon  a  note  as  well  as  an  account 

3.  The  plsdntiffmay  abandon  a  part  of  his  account,  so  as  to  bring  it  under 
(100,  to  entitle  him  to  testify. 

3.  No  notice  other  than  that  contained  in  the  declaration,  need  be  given 
that  the  plaintilS' intends  being  a  witness  under  the  statute. 

Error  to  the  County  Court  of  Dallas. 

• 

Assumpsit  by  the  defendants,  against  the  plaintiff  in  em>r,    . 
upon  a  note  for  $59  56,  and  an  open  account  for  $109. 

From  a  bill  of  exceptions  it  appears,  that  the  plaintiff  read 
the  note  to  the  jury,  and  proved  by  a  witness  $39  38  of  the 
account,  and  abandoning  all  the  account  over  one  hundred 
dollars,  offered  to  prove  by  his  own  oath,  all  the  items  of  the 
account  not  proved  by  the  witness.  This  was  objected  to  by 
the  defendant,  but  the  court  overruled  the  objection,  and 
permitted  the  evidence  to  be  given,  to  which  he  excepted, 
and  which  he  assigns  for  error. 

G.  W.  Gatle  for  the  plaintff  in  error,  contended,  that  as 
the  action  was  upon  a  note,  and  account  jointly,  the  plaintiff 
could  not  be  a  witness  to  prove  the  account,  imder  the  act 
of  1839,  but  if  admissible,  could  only  prove  to  the  amount  of 
1^100^  including  the  note.  If  the  party  can  abandon  a  part 
of  the  account,  it  must  be  before  the  trial. 

It  does  not  appear  that  any  notice  was  given  that  the  plain- 
tiff would  prove  the  account  by  his  own*  oath.  He  cited  3 
S.  &  P.  13 ;  3  Ala.  Rep.  442 ;  Id.  607. 

Edwakds,  contra,  cited  3  S.  &  P.  198 ;  2  Porter,  186  ;  2 
Stewart,  487. 

ORMOND,  J. — The  statute  under  which  the  plaintiff  'was 
examined  as  a  witness,  provides,  '^  that  in  all  suits  to  be  com- 
menced upon  accounts  for  a  sum  not  exceeding  one  hundred 
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dollars,  the  oath  of  the  plaintiff  shall  be  received  as  evidence 
of  the  demand ;  unless  the  same  shall  be  controverted  b^  the 
oath  of  the  defendant."  [Clay's  Dig.  342,  ^  161.]  The  ob- 
jection that  the  act  does  not  apply  where  the  suit  is  brought 
upon  a  note,  as  well  as  an  account,  cannot  be  sustained.  We 
can  perceive  no  reason  whatever  for  thus  limiting  its  opera- 
tion. The  suit  is  not  the  less  upon  an  account,  that  the 
amount  of  a  note  is  also  sought  to  be  recovered  in  the  same 
action.  The  statute  is  remedial,  and  must  receive  a  con- 
struction to  effectuate  its  intent.  [Moore  v.  Hatfield  &  Smitb| 
3  Ala.  R.  442.] 

For  the  same  reason,  we  think  the  plaintiff  may,  upon  the 
trial,  abandon  all  his  account  over  one  hundred  dollars,  and 
prove  that  sum  by  his  own  oath,  if  the  defendant  does  not 
controvert  it.  It  might  frequntly  happen,  that  the  plaintiff 
would  not  know  until  the  trial  of  the  cause,  that  he  could 
not  establish  his  account  by  testimony  other  than  his  own, 
and  certainly  the  defendant  cannot  object,  that  a  part  of  the 
account  is  abandoned.  This  can  be  done  so  as  to  give  a  jus- 
tice of  the  peace  jurisdiction,  (King  v.  Dougherty,  2  Stew, 
487,)  a  much  stronger  case  than  the  present. 

The  statute  does  not  require  notice  to  be  given  of  the  proof 
intended  to  be  made,  except  the  notice  contained  in  the  de- 
claration, which  was  afforded  in  this  case. 

Let  the  judgment  be  affirmed. 


THE  BANK  OP  THE  STATE  OF  ALABAMA  r. 
JOHNSON  AND  JEFFREYS. 

1.  The  pteintiff  caofled  a  writ  in  assumpsit  to  be  issaed  against  the  defend^ 
ants,  on  which  it  was  indorsed,  that  the  action  was  brought  to  recover  the 
amonnt  of  a  promissoiy  note,  for  the  payment  of  five  hundred  dollan,  on 
the  dd  May,  1840,  and  a  declaration  was  filed  accordingly.    Subsequent- 
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ly,  leave  was  granted  by  the  court  for  the  plaintiff  to  file  o  new  deelan/* 
tion ;  thereupon  the  plaintiff  declared  upon  a  promisaoiy  note,  raada  by  the 
defendants  on  the  18th  March,  1840,  for  the  imyment  of  two  thouaand  dol- 
lars ninety  days  thereafter,  and  also  added  the  common  counts.  At  the 
succeeding  term  the  new  declaration  was  stricken  from  the  file:  Hdd — 
that  it  was  competent  for  the  court  to  permit  the  second  declaration  to  be 
substituted  for  the  first,  and  that  its  repudiation  at  the  succeeding  tenn 
was  unauthorized,  and  a  fatal  error. 
2.  Where  the  defendant  moved  to  strike  oat  the  plaintiff's  deckntien  and 
t^e  entry  recites,  " tchidi  motion  bemg  granted  Inf  the  cwH^  UitpUMiffiM 
nonfuitedj^  it  cannot  bo  intended  that  the  nonsuit  was  voluntarily  submit- 
ted to,  but  the  fair  inference  is,  thn.t  it  was  ordered  by  the  court,  either  as 
the  judgment  upon  tlie  motion,  or  for  declining  to  file  a  new  declaration. 

Writ  of  Error  to  the  Circuit  Court  of  Perry. 

The  plaintiff  in  error  caused  a  writ  to  be  issued  against 
the  defendants,  in  assumpsit,  on  which  the  cause  of  action  is 
indorsed  thus :  "  This  action  is  brought  to  recover  the  amount 
of  a  promissory  note,  made  by  the  defendants,  payable  to  the 
plaintiff,  for  the  sum  of  five  hundred  dollars,  due  2d  May, 
1840."  At  the  appearance  term,  a  declaration  was  filed  up- 
on the  cause  of  action  as  indorsed,  and  at  a  term  subsequent- 
ly holden,  in  the  spring  of  1845,  leave  was  gremted  the  plain- 
tiff to  file  a  new  declaration ;  subsequently,  at  the  fall  term, 
,  1845,  the  last  declaration  was  stricken  from  the  file.  From 
a  bill  of  exceptions,  sealed  at  the  instance  of  the  plaintiff,  to 
the  ruling  of  the  court,  it  appears  that  the  defendants,  by  their 
counsel,*  moved  the  court  to  strike  "  from  the  papers  in  the 
cause,  the  declaration  of  the  plaintiff,  filed  at  the  last  term 
of  the  court,  in  the  place  of  the  declaration  first  filed  in  the 
cause,  because  of  a  variance  between  the  indorsement  of  the 
writ  and  the  declaration  so  filed  by  leave  of  the  court." 
Which  motion  was  granted,  and  the  declaration  accordingly 
strieken  out.  The  second  declaration  described  a  promiiso- 
ry  note,  made  by  the  defendants,  on  the  18th  March,  1840, 
for  the  payment  of  the  sum  of  two  thousand  dollars  to  the 
plaintiff,  ninety  days  thereafter;  to  whioh  were  added  the 
common  counts. 

The^  judgment  entry  recite(l  the  motion  by  the  defendant, 
and  proceeded  thus,  which  "  being  granted  by  the  court,  the 
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plai0tiff  13  nonsuited ;"  and  thereupon  a  judgment  was  ren* 
dece4  against  it  for  costs.  ,  . 

H.  Davis,  for  plaintiff  in  erjror. 

A^  GwLJLUAMf  (of  Perry,)  for  the  defendant. 

COLLIER,  C.  J.— bi  Ex  parte  Rjran,  et  al.  at  this  term, 
we  held,  that  the  act  of  1807,  not  only  confers  upon  a  court 
in  which  a  cause  may  be  pending,  power  to  permit  amend- 
ments, where  there  is  any  thing  in  the  record  by  which  to 
amend,  but  it  declares  that  either  of  the  parties  may  <'  amend 
any  defect  in  the  process  or  pleadings  upon  such  conditions 
as  the  said  courts  respectively,  shall,  in  their  discretion,  and 
by  their  rules  prescribe,"  [Clay's  Dig.  321,  ^  60.]  It  was 
also  added,  that  this  statute  should  receive  a  construction  not 
less  eiKtensive  th^n  its  terms  import ;  unless  by  carrying  it 
thus  far,  the  form  of  the  action  were  changed,  or  a  cause  of 
actiop  entinely  variant  from  that  disclosed  by  the  indorsement 
on  the  writ  were  substituted. 

In  Sexton  v.  Rone,  7  Ala.  Rep.  829,  it  was  said  not  to  be 
allowable  to  plead  in  abatement  a  variance  between  the  in- 
dorsement on  the  writ  and  declaration.  '^  If,  however,  the 
plaintiff  should  declare  for  a  cause  of  action  ^entirely  difier^r 
est  from  that  indorsed  on  the  writ,  the  court  would,  on  motion 
refuse  to  permit  the  declaratioja  to  be  filed."  In  the  case  first 
cited,  we  said,  "  By  a  cause  of  action  entirely  different,"  was 
not  meant  a  difference  in  the  amount  or  date  of  a  note,  or  the 
addition  in  the  declaration  of  counts  not  specifically  indicat- 
ed by  the  writ,  though  of  a  kindred  character  with  the  cause 
indorsed.  It  means  what  has  been  already  intimated,  a  total 
departure^  a  radical  variance. 

The  amended,  or  second  declaration,  is  not  so  entirely  va- 
-  riant  from  tiie  first,  f^  authorised  the  epurt  to  strike  it  out 
on  motion.  It  was  the  same  as  respected  the  parties,  and  the 
Sofnai  f>t  action^^^ffi&ring  m^^ly  in  tljie  .an^iount  of  the  note^ 
4be  twm  wh«A  it  wjm  ^yable,  and  \kk»  additicyi  of  the  /com- 
itton  cauoto. 

It  has  been  often  held,  not  only  by  this,  but  other  appel- 
late courts,  that  the  right  to  permit  amendments  within  the 
47     . 
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litiiits  in  whicih  they  are  allo\vabIe,  is  intrusted  to  thedbcre- 
•tion  of  the  primary  court ;  and  that  the  propriety  of  its  exer- 
cise cannot  be  revised  on  error.  But  in  the  case  at  bar,  it  ap- 
pears that  the  second  declaration  was  filed  by  leave  of  the 
courts  at  the  spring  term  of  1845 ;  and  it  must  therefore  be 
inferred  that  it  had  regularly  become  a  paper  in  the  cause. 
In  this  view  of  the  casie,  the  court  should  not,  at  the  succeeding 
term,  have  ordered  it  to  be  striciken  from  the  file.  As  it  is 
unobjectionable  iii  itself,  it  would  even  have  been  a  fatal  er- 
ror to  sustain  a  demurrer  to  it.  The  permission  to  substi- 
tute a  declaration,  was  the  exercise  of  a  discretionary  power, 
its  repudiation  at  the  succeeding  term  was  an  unauthorized 
act. 

It  was  argued  for  the  defendants  in  error,  that  although 
t'his  conckision  be  well  founded,  yet  the  plaintiff  voluntarily 
submitted  to  a  nonsuit,  and  consequently  cannot  complain, 
This  argument,  we  think,  is  not  sustained  by  the  record ;  the 
recital  is,  the  defendant's  motion  "being  granted  by  the  court 
the  plaintiff  is  nonsuited."  The  fair  inference  from  this  is, 
not  that  the  nonsuit  was  an  act  of  volition,  but  that  it  was 
either  ordered  by  the  court,  or  that  it  was  the  result  of  the 
plaintiff's  declining  to  proceed  further,  upon  his  declaration 
being  rejected. ' 

We  have  only  •  to  add,  that  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  cause  remanded. 


PREENY  V.  WARE  &  WARREN. 

1.  Wbere  an  execation  is  letied  on  land,  and  the  def^dttnt  in  execution 
'  iraa  dLscharged  iA  a  certificated  banktupt,  after  the  judgment,  but  previa 
0U8  tothe  levy,  the  execution  and  levy  cannot  regulaxly  be  qttdiad  onkk 
motion. 

Writ  of  Error  to  the  Circuit  Court  of  Macon. 
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Motion  by  Frepuy,  to  quash  a  writ  of  Ji.  jfo.  ai^d  its  levy* 
oucertaia  lands,  issued  on  the  20th  of  April,  1844^  at  tbQ 
suit  of  Ware  &  W^fen,  on  a  judgment  obtained  by  th^m 
against  Freeny,  at  the  October  term,  for  1842,  entered  op^ 
the  24th  October. 

In  support  of  the  motion,  it  was  proved  that  Freeny  filed 
his  petition  in  bankruptcy  in  the  proper  court,  on  the  17th 
November,  1842,  and  that  he  was,  on  the  first  Monday  of. 
May,   1843,  fully  discharged  from  all  his  debts,  by  the  de- 
cree, &c. 

The  court  refused  the  motion,  and  this  is  now  assigned  as 
error. 

Seaborn  Williams,  for  the  plaintiflF  in  error,  cited  Mcr 
Dougald  V.  Reed,  5  Ala.  Rep,  810. 

Cocks,  contra,  insisted  that  the  facts  disclosed  were  not 
sufficient  to  warrant  the  court  to  quash  the  levy.  It  waB 
the  defendant's  business  to  show  a  state  of  facts  making  the 
execution  or  levy  irregular.  [Wilson  v.  Auld,  7  Ala.  R.  302 ; 
Dickinson  v.  Toulmin,  2  S.  &  P.  62.] 

It  must  then  be  presumed,  that  the  land  levied  on  was  af- 
fected by  the  lien  of  the  judgment,  as  land  is,  notwithstandr 
ing  the  discharge  in  bankruptcy.  fDoremus  v.  Walker,  8 
Ala.  R.  194;  Savage  v.  Best,  3  Howard,  111.] 

GOLDTHWAITE,  J. — An  opinion  in  this  case  is  neces- 
sary only  to  distinguish  it  from  that  of  McDongald  v.  Reed,  5 
Ala  R.  810.  The  description  of  the  levy  made  in  that  case, 
is  not  stated  in  the  report.  We  have  again  looked  into  the^ 
record,  and  find  the  judgment  was  entered,  and  the  execu- 
tion issued  after  the  petition  in  bankruptcy.  The  levy  was 
made  of  slaves.  It  is  evident  therefore,  no  lien  was  created, 
either  by  the  execution  or  levy,  which  the  creditor  was  en- 
titled to  enforce  against  the  bankrupt's  assignee,  and  it  not 
being  pretended  the  certificate  was  void  on  account  of  fraud, 
the  levy  was  properly  quashed.  In  the  case  we  are  consid- 
ering, a  levy  appears  jto  have  been  made'  upon  lands  of  the 
defendant  in  executioh,  and  the  judgment  was  obtained  priot 
to  the  petition  for  ttie  benefit  of  the  act,'  and  the  execmiori, 
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Tor  aught  that  appears,  was  properly  issued  to  enforce  this 
lien.  The  case  is  thus  brought  within  the  principles  ascer- 
tained in  Doremus  v.  Walker,  8  Ala.  R.  194 ;  and  the  judg- 
ment must  be  affirmed. 
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1.  The  profits  of  a  partnership  are  to  be  divided  equally,  unless  there  is  a  con- 
trary stipulation,  or  unless  some  fact  or  circumstance  exists,  iVom  which 
it  may  be  inferred,  the  parties  intended  the  profits  should  be  divided,  in 
certain  unequal  portionB. 

3.  A  partnership  being;  fonned  for  the  purpose  of  buying  and  selling  laad% 
each  partner  to  furnish  an  equal  share  of  money,  if  one  shpuld  refuse  to 
make  the  necessary  advances,  it  would  be  good  cause  for  putting  an  end 
to  the  partnership,  but  as  long  as  the  partnership  subsisted,  a  larger  ad- 
vance by  one  partner,  than  it  was  his  duty  to  make,  would  be  compensat- 
ed by  allowing  him  interest  on  such  excess. 

3.  A  private  memorandum  book  kept  by  one  of  the  partners,  iHio  was  fiea'^ 
surer  of  the  company,  and  to  which  the  other  partnem  did  not  have  acc««B» 
is  not  evidence  for  the  pcorty  keeping  it 

4.  An  allegatinn  in  a  bill  filed  by  one  partner,  against  the  rest,  for  a  settle- 
ment of  the  partnership  accounts,  that  an  agreement  had  been  entered  in- 
to between  himself  and  another  partner,  to  invest  a  portion  of  the  paitner- 
ship  funds  in  a  tract  of  land,  sell  and  divide  the  profits,  if  intended  to  call 
on  that  partner  for  a  division  of  the  profits  of  that  particular  speculation, 
would  render  the  bill  multifarious.  It  cannot  be  objected  therefore,  by 
the  complainant,  that  the  Chancellor,  by  a  liberal  interpretation,  and  to 
avoid  the  charge  of  multifiiriousness,  conMdered  the'  allegation  aft  mtrodn- 
ced  for  the  purpose  of  calling  on  the  partner  ^o  account  for  bo  much  of  the 
partnership  Hmds  paid  him. 

Error  to  the  Chancery  Court  at  Talladega. 

The  bill  was  fited  by  the  plaintiff  in  error,  for  the  settle- 
ment of  a  partnership  in  lands  against  Christopher  A.  Green, 
John  and  Thomas  Goodwin,  and  the  heirs  and  representa- 
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lives  of  Samue)  P.  Clawson,  deceased.  The  allegations  of 
the  bill  are,  that  the  object  of  the  partnership  was  to  buy^ 
and  sell  Indian  resefrations,  and  divide  the  profits.  That 
complainant,  Oreen,  andOlav^son,  were  to  furnish  the  mo* 
ney,  and  J.  and  T.  Goodwin  were  to  make  the  contracts  with 
the  Indians,  and  bnng  them  before  the  certifying  agent. 
That  the  lands  were  to  be  sold,  and  after  the  purchase  mo-> 
ney  was  refunded,  the  profits  were  to  be  divided  equally,  be- 
tween the  complainant,  Clawson  and  Green  of  the  one  part, 
and  J.  and  T.  Goodwin  of  the  other  part,  as  will  appear  by 
an  instrument  under  the  seal  of  the  parties,  a  copy  of  which 
is  appended  to  the  bill,  as  follows : 

"  Articles  of  agreement  entered  into  between  Andrew  Tur* 
nipseed,  Samuel  F.  Clawson^  and  C.  A.  Green  of  the  one 
part,  and  T.  and  J.  Goodwin  of  the  other  part,  witnesseth, 
that  we  have  agreed  to  purchase  Indian  reservations,  in  co-* 
partnership,  from  the  Creek  tribe  of  Indians,  in  the  State 
aforesaid;  Turnipseed,  Clawson  and  Grreen,  for  their  part,  are 
to  famish  the  njoney  to  pay  for  the  reservations  bought  from 
the  Indians — ^T.  and  J.Goodwin  are  to  make  contracts  with  the 
Indians,  bring  them  before  the  certifying  agent,  and  to  have 
the  contracts  certified,  by  Turnipseed,  Clawson  and  Green 
furnishing  the  money  to  pay  said  Indians  for  their  reserva-- 
tions  of  land,  and  all  the  lands  so  bought,  are  to  be  sold  by 
the  company,  and  when  sold,  the  purchase  money  is  to  be 
paid  back  to  Turnipseed,  Clawson  and  Green,  and  the  pro- 
fits to  be  divided  in  the  following  manner,  to  wit  r  one  half 
to  Turnipseed,  Clawson  and  Green,  and  the  other  half  to  T. 
and  J.  Goodwin.  The  reasonable  interpreter's  fees  to  be 
paid  out  of  the  profits." 

This  instrument  is  dated  the  10th  October,  1834,  and  is 
signed  and  sealed  by  all  the  parties. ' 

The  complainant  charges,  that  the  money  to  purchase  the 
reservations  was  principally  furnished  by  himself  That  in 
reference  to  some  land,  situate  on  or  near  the  Tallapoosa  riv- 
er, the  defendant.  Green,  considering  them  unsaleable,  gave 
complainant  notice  in  writing,  that  he  would  not  advance  any 
money  in  their  purchase,  and  that  Clawson  did  not  advance 
any,  and  that  both  now  claim  an  equal  share  of  these  lands^ 
under  the  contract,  contrary  to  equity  and  justice. 
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That  Clawson.  applied  to  birn  for  the  note  of  one  Ailen  Eia^ 
ton,  whioh  was  obtained  from  Elston,  by  the  sale  of  one  of 
the  reservations,  which  he,  Clawson,  agpeed  to  iavidst  in  tha 
puxchase  of  a  tract  of  land,  and  divide  with  complainant  the 
profits,  which  he  accordingly  did,  and  now.  claims  Itnd  holds 
as  his  own  property.  Annexed  to  the  bill  are  tabl^,  showittg' 
the  amount  expended  by  the  complainant,  and  the  amount 
received  by  him  upon  sales  of  land ;  also,  the  amount  receiv- 
ed by  Green,  upon  sales  made  hy  him.  The  bill  prays  a 
discoveory  and  aecoimt,  and  for  general  relief,  &c. 

The  .complainant  filed  an  amended  bill,  setting  forth  the 
facts  stated  in  the  original  bill,  and  that  sometime  in  the  year 
1834,  a  parol  agreement  for  the  purchase  of  Indian  latids  was 
entered  into  by  the  parties,  by  which  J.  &  T.  Groodwin  were 
to  receive  one  fourth  of  the  nett  jMrofits.  That  after  the  pur- 
chase of  several  reservations,  the  Goodwias  complained  of 
the  inadequacy  of  their  compensation,  that  thereupon  the 
agreement  was  entered  into  set  forth  in  the  original  bill,  and 
on  the  23d  January,  1835,  the  parol  agreement  was  reduced 
to  writing  by  the  parties.  This  is  made  an  exhibit  to  the 
bill.  It  describes  the  land  purchased  under  the  agreement; 
and  concludes  tliat  after  the  purchase  .  money  is  refunded, 
*'  the  profits  are  to'  be  equally  divided  between  Turnipeeed^ 
Clawson,  Green,  John  and  Thomas  Goodwin." 

Green  answered  the  bill,  and  admitted  the  contracts  as 
stated  in  the  bill.  States,  that  he  paid  $1180,  ou  account  of 
the  partnership,  which  was  all  that  wag  required  by  the  com- 
plainant, who  was  the  treasurer.  Insists  on  his  right  to  the 
interest  which  belongs  to  him  in  the  Tallapoosa  lands,  and 
denies  most  of  the  remaining  allegations  of  the  bill,  and  calk 
for  proof. 

The  administrator  of  Clawson,  denydr^  all  personal  know* 
ledge  of  the  transaction ,  answiers,  and  insists  upon  the  evi- 
dence of  papers  in  hi$  poBsession,  as  to  payments  made  for 
the  purchase  of  the  lands.  That  aa  it  respects  the  land  pait 
chased  with  the  Elston  note,  it  was  bought  by  the  intestate 
for  his  own  use,. denies  the  verbal  agreement  set  up  in  the 
bill>  aaad  if  it  really  existed,  relies  on  the  statute  of  frauds  as 
a  bar,  and, demurs  to  the  bill  for  multifariousness,  as  well  as 
for  want  of  equity. 
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The  Goodwins  alfeo  answered  the  bill,  but  their  answers 
are  not  important  in  this  ok)i>ltovef8y. 

The  Chancellor  refused  to  dismiss  rtie  bill  for  multiftiri- 
(ni^ness,  and  considered  the  allegations  of  the  bill^  thbt  the 
Elstbnnote  wte  to  be  invested  tor  the  joint  bene  fit^  or  onacH 
count  of  the  complainant  and  Olawson,  as  merely  inserted  to 
require  the  representativefs  of  Cktwson  to  aecount  for  {he 
money  as  partnership  property,  and  directed  a  referenee  to 
the  master  to  inquire  and  report — 

1.  The  land  purchased  under  the  agreement. 

2.  The  amount  of  money  furnished  by  each  of  the  parties. 

3.  The  amount  of  land  sold,  and  for  what  $am« 

4.  The  land  remaining  unsold. 

5.  To  make  a  separajte  report  as  to  the  Tallapoosa  land.  - 

6.  To  state  an  account  between  the  partners  themselves. 
The  Master  made  a  report,  to  which  mainy  exceptions  were 

taken,  most  of  whicTi  trere  overruled,  and  the  report  being 
amended,  pursuant  to  the  order  of  the  Chancellor  ascertain* 
ing  the  amount  of  each  of  the  parties  in  the  funds,  a.  decree 
was  rendered  accordingly,  from  which  this  writ  is  prose- 
cuted. 

T.  D.  Clarke,  for  plainti4Rs  in  error,  moved  to 'dismiss  the 
writ  of  error,  because  ^the  decree  was  not  final,  which  being 
overruled,  he  made  the  following  points : 

1.  The  Chancellor  erred  in  the  construction  he  put  upon 
the  contract  of  partnership;  as  the  contract  was  silent  as  to 
the  share  of  the  profits,  the  division  of  the  profits  should  have 
been  regulated  by  the  amounts  each  put  into  the  common 
stock.  This  is  especially  true,  where  money  alone  ifr  con- 
tributed, and  whatever  may  be  the  rule  of  law,  is  certainly 
the  rule  in  equity.  Even  if  the  Chancellor  correctly  cop- 
stmed  the  agreement,  the  refusal  of  the  other  partners  to  con- 
tribute when  called  on  by  the  complainant,  was  an  abandon- 
ment of  any  further  interest  in  the  partnership.  [Story  on 
Part.  30,  31, 34,  35,  43 ;  2  Camp.  45 ;  7  Blythe  R.  438;  3 
Mass.  364;  3  Kent's  Com.  28;  Gow.on  P.  9;  CoUyeronP. 
114  ;  1  T.  &  R.  517. 

2.  The  Chancellor  erted  in  the  amount  allowed  to  Glaw^ 
son  as  an  advance. 
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3.  Id  refusing  to  pennit  the  books  of  the  eoioplainani,  who 
was  the  treasurer  of  the  company,  to  be  admitted  in  evidence. 
[3  Paige,  566  ;  1  Monroe,  80.] 

4.  In  depriving  the  complainant  of  the  benefit  of  his 
contract  with  Clawson,  for  the  purchase  of  a  trqct  of  land. 

5.  In  decreeing  to  the  defendants  thyair  proportion  of  the 
profits  of  the  Tallapoosa  lands,  and  in  decreeing  a  distribu- 
tion of  the  lands  purchased,  during  the  suepension  of  the  pa- 
rol agreement. 

W.  P.  Chilton  and  P.  W.  3owdok,  contra.  In  the  ab- 
sence of  any  special  agreement,  as  to  the  division  of  the  pro- 
fits, the  law  is  clearly  settled,  at  least  in  this  country,  that  it 
is  to  be  equally  divided  among  the  partners.  [Story  on  P. 
30  ;  Watson  on  P.  59,  60 ;  CoUyer  on  P.  105 ;  3  Kent's  Com. 
28 ;  6  Wend.  263  ;  16  Vesey,  49.] 

There  is  no  proof  in  the  record,  that  the  defendants  refus- 
ed to  advance,  but  if  tb^e  was,  it  would  not  vary  the  case. 
[4  Ala.  R.  82 ;  Story  on  P.  327.] 

The  book  kept  by  the  complainant  as  treasurer,  was  cor- 
rectly rejected.  It  does  not  appear  that  the  other  partners 
had  access  to  it.  In  truth  it  was  a  mere  private  memoran- 
dum book  of  the  comi^ainaiit,  and  could  not  be  evidence  for 
the  party  making*  it.     [3  Ala.  R.  642.] 

The  Elston  note  was  properly  charged  as  part  of  the 
profits. 

ORMOKD,  J. — What  is  the  int^nest  of  the  lespective  part^ 
Hers  in  the  partnership  funds,  in  the  absence  of  any  contiad 
^aseertjBdniiig  the  shares  of  each  ?  This  is  a  question,  about 
which,  in  England,  there  appeals  to  be  son^  diversity  of 
opinion*  In  Peacock  v.  Peacock,  2  Qsunp.  45,  which  was 
4he  ease  of  a  fieither  taking  his  son  into  partnership,  without 
«iy  stipulation  a^  to  his  shaxe  of  the  profits,  Lord  RlleniM>- 
ffough  held,  that  there  was  no  pses^umption  in  law,  in  such  a 
case,  that  the  son  was  to  be  entitled  to  a  inoiety  pf  the  pro- 
fits, but  that  it  was  for  the  jury  to  determine  what  was  fair 
and  just  between  the  parties,  from  what  had  passed  between 
them.  The  jury  fouod  that  the  son  was  entitled  to  a  fourth 
part. 
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JThis  was  an  issue  out  of  Chancery,  and  upon  its  leliun  to 
that  court,  Lord  Eldon  expressed  great  disaatii^aetioQ  with  it^ 
and  mainlainedthat  the  son  was  entitled  to  a  moiety,  or  no^ 
thing ;  there  being  in  fact  a  partnership,  and  no  agreement 
about  the  division  of  profits.  [Peacock  v.  Peaoockf  16  Te* 
sey,  Jr.  50.]  Of  the  same  opinion  was  Mr.  Baron  Parki 
in  Farrar.v.  Beswick,  1  Mood.  &  Rob.  627.  A  recent  de^ 
cision  of  the  House  of  Lords,  appears  to  have  shaken,  if  it  h^f 
iiot  overthrown  the  donation  of  Lord  Eldon,  and  established  ^ 
ihat  ,of  Lord  Ellenborough.  [Thompson  v.  Williamson,  7 
Bligh,  432.1 

In  the  United  States,  so  far  as  the  question  has  been  coqr 
ftidered,  the  law  as  laid  down  by  Lord  Eldon,  appears  to  ^ 
recognized.  See  3  Kent's  Com.  1  ed.  6 ;  Gould  v.  Gould,  9 
Wend*  263,  and  such  it  may  be  added,  is  the  opinion  q£  the 
English  text  writers.  This  doctrine  commends  itself  by  its 
certainty,  and  simplicity,  as  it  would  be  extremely  diffieuU, 
if  not  impossible,  in  many  cases,  to  ascertain  the  i«eoise  va- 
lue to  the  partoer^ip,  of  what  eiich  party  brought  into  the 
nonceam.  This  would  especially  be  the  case,  where  the  mo<- 
ney  of  one  partner,  was  opposed  to  the  skill  and  experience 
<^  another.  How  can  a  just  estimate  be  made  of  matters  ao 
▼ague  and  indeterminate,  as  skiU,  experience,  probity,  dcrC^? 
Juries,  and  Judges,  would  determine  it  differently,  and  there- 
fare  such  a  rule  is  wanting  in  that  certainty,  and  precisioQ, 
which  is  essential  to  the  correct  administration  of  justice  ; 
and  it  appears  to  us  much  more  reasonable  to  suppose,  that 
when  the  parties  do  not  stipulate  for  the  division  of  the  pro<^ 
fids,  they  intend  an  equal  division,  than  that  they  should  have 
contemplated  seme  uncertain  rule,  to  be  afterwards  ascer- 
tained. We  think,  therefore,  the  rule  is,  that  where  there  is 
no  coolrary  stipulation,  and  no  fact  or  circumstance  exists, 
fmm  whidb  it  may  be  inferred  that  the  parties  intended  the 
profits  should  be  divided  in  certain  unequal  portions,  they 
will  be  entitled  to  equal  portions  of  the  profits,  and  be  liable 
to  an  equal  shaxe  of  the  burdens. 

In  this  case,  indeed,  there  is  but  very  slender  ground  for 
the  argument  which  has  been  made,  as  the  parties  have  pro- 
vided for  the  mannar  in  which  die  profits  shall  be  divide^^J 
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By  the  first  article,  <<  one  half  to  Tumipseed,  Clawson  smd 
Green,  and  the  other  half  to  T.  and  J.  Goodwin."  A  sub- 
sequent agreement,  relating  to  other  lands,  declares,  that 
<<  the  profits  dSto  to  be  equally  divided  between  Turnipaeed, 
Olawson,  Green,  John  and  Thomas  Goodwin."  Upon  this 
last  agreement,  th^e  can  be  no  controvessy,  that  the  parties 
are  equally  entitled  to  share  in  the  profits,  and  as  it  respects 
the  first,  if  not  quite  scf  definite  as  the  last,  it  is  sufficiently 
Certain.  One  half  the  profits  are  to  bedirided  between  Tur- 
iiipseed,  Clawson  and  Green,  and  it  is  very  certain,  that  the 
parties  contemplated  an  equal  division  of  the  half  of  the  pro- 
-fits,*  because,  by  the  very  terms  of  the  contract,  these  three 
persons  were  to  furnish  the  money  for  the  purchase  of  the 
lands,  and  certainly  in  equal  proportions.  Such  was  the 
complainant's  understanding  of  the  contract,  as  he  alledges 
that  he  called  on-  the  other  two,  and  they  refused  to  furnish  . 
•their  proportion  of  the  money,  and  such  is  clearly  the  legal 
interpretation  of  the  agreement.  A  failure  or  refusal  to  make 
the  necessary  advances,  would  doubtless  have  been  good 
t^ause  for  putting  an  end  to  the  partnership,  but  as  long  as  it 
subsisted,  a  larger  advance  by  one  partner,  than  it  was  his 
duty  to  make,  would  be  compensated  by  allowing  him  in- 
terest on  such  excess,  or  it  might  furnish  a  cause  of  action 
for  a  breach  of  the  articles  of  co-partnership.  It  could  not 
vary  the  terms  of  the  co-partnership.  This  was  the  point 
decided  in  Boyd  v.  Mynatt,  4  Ala  R.  79,  which  is  in  princi- 
ple analagous  to  this  case. 

■  We  think  with  tfie  Chancellor,  that  the  proof  is  not  very 
satisfactory  as  to  the  amount  advanced  by  either  of  the  par- 
ties, and  this  remark  applies  as  well  to  the  complainant  as 
to  the  two  others.  We  can  see  no  reason  for  disturbing*  the 
account  in  this  particular.  To  authorize  parties  who  have 
accounted  before  the  Master,  to  raise  objections  to  the  account 
in  this  court,  the  error  ^ould  be  distinctly  pointed  out.  So 
far  as  we  can  judge  from  the  record,  the  decree  is  quite  as 
favorable  in  this  respect  to  him,  as  he  could  ask. 

The  book  kept  by  the  complainant  of  his  expenses,  dis- 
bursements, &c.  was  certainly  not  evidence  for  him,  without 
fluther  proof.  It  appears  to  have  been  a  private. memoran* 
dum  book,  kept  by  the  complainant,  and  although  he  was 


JANUABY  TERM,  1846. ^79 

Tumipaeed  v.  Goodwin^  et  als. 


treamt^f  of  the  company^,  that  does  not  make  the  book  evi«- 
dence  against  the  other  members.  It  was  his  private  propw- 
ty,  to  which  the  others  had  not  access,  and  caanot  th^refoce 
be  efvidence  against  them. 

It  is  further  objected,  that  by  permitting  the  note  on  E!*- 
ton,  which  was  handed  to  Clawson  to  purchase  a  tract  of 
land,  upon  cm  agreement  between  the  complainant  and  Claw- 
son,  to  sell  and  divide  the  profits,  to  be  taken  into  the  ac*- 
count,  the  Chancellor  has  deprived  him  of  the  benefit  of  his 
contract  with  Clawson.     If  this  be  so,  certainly  theChanceU 
lor  is  not  to  blame.     The  allegation  of  the  bill  is,  that  the 
complainant  handed  to  Clawson,  a  note  upon  one  Allen  El8>- 
ton,  for  $1100,  which  was  given  upon  the  purchase  by  Els* 
ton  of  part  of  the  land  of  the  partnership,  upon  an  agreement 
that  Clawson  should  purchase  a  tract  of  land  with  the  note, 
and  sell  and  divide  the  profits  with  him.     A  motion  was 
made,  to  dismiss  the  bill  for  multifariousness,  upon  the  ground 
that  it  united  distinct  matters,  in   which  all  the  defendants 
had  not  a  comnlon  interest.    •  This  objection  should  have 
prevailed,  if  the  design  was  to  obtain  from  Clawson  a  discov- 
ery as  to  the  land  purchased  with  the  Elston  note,  and  to 
claim  for  the  complainant  individually,  a  share  of  the  profits. 
The   Chancellor,    by   a   liberal    interpretation  of  the   bill, 
considered,    that    the    object    of  the    allegation    was  '  to 
bring  this  note,  thus  received  by  Clawson,  and  which   was 
partnership  property,  into  the  settlement  of  the  partnership 
accounts.     So  considered,  the  allegation  was  consistent  with 
the  general  scope,' and  purposes  of  the  bill,  and  relieved  it 
from  the  objection  which  would  otherwise  have  been  fatal  to 
it ;  and  in  the  settlement  of  the  accounts,  it  has  been  chained 
to  Clawson,  as  so  much  of  the  partnership  efiects,  received  by 
him-     The  complainant  cannot  now  be  permitted  to  say, 
that  he  has  been  deprived  of  the  benefit  of  his  contract  with 
Clawson,  when  he  has  voluntarily,  by  his  own  act,  waived 
all  right  to  it,  by  thus  charging  him,  with  the   note,  as  so 
much  of  the  partnership  property  in  his  bands,  to  be  account- 
ed for. 

It  is  also  proper  to  remark,  that  it  was  uot  competent  for 
two  of  the  partners,  thus  to  deal  with  the  partnership  funds, 
to  the  prejudice  of  the  otjier  partners ;  and  if  the  object  of  the 
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bill  had  been,  to  claim  the  lands  thus  purchased,  with  th« 
partnership  money,  as  partnership  property,  a  very  different 
question  would  be  presented.  That  however,  was  not  th* 
purpose  of  the  bill,  and  the  other  partners  appear  to  have 
waived  their  right  to  the  land,  and  to  be  content  with  requir- 
ing Clawson  to  account  for  the  money. 

The  Tallapoosa  lands,  stand  in  the  same  predicament  witli 
the  rest,  being  purchased  during  the  continuance  of  the  partK 
nership.  If  it  were  true  that  the  other  partners  refkised '  to 
advance  money  for  their  purchase,  a  fact  which  does  not  ap* 
pear,  it  would  not,  as  already  observed,  dissolve  the  partner- 
ship. We  are  not  able  to  discover  any  error  in  the  decree  of 
the  Chancellor,  and  it  myst  therefore  be  affirmed. 


PURSELL  V.  McaUEEN'S  ADM'R. 

1.  In  an  action  by  a  mechanic  to  recover  for  work  done  by  him  in  the  vil- 
lage in  which  he  resided,  it  is  competent  for  him  to  prove  the  automary 
charge  for  such  work  hy  meckanics  ofthatvtUage — such  evidence  not  being 
intended  to  establish  a  **  custom  or  usage.^ 

Writ  of  Error  to  the  County  Court  of  Eowndes. 

This  case  was  commenced  before  a  justice  of  the  peace, 
by  the  plaintiff  in  error,  in  whose  favor  a  judgment  was  ren- 
dered for  $46  66,  besides  costs.  Thereupon  the  defendant 
appealed  to  the  County  Court,  where  a  judgment  was  recov- 
ered against  him  fpr  $32  50,  and  against  each  of  the  parties 
for  the  costs  respectively  occasioned  by  them. 

On  the  trial  in  the  County  Court,  the  plaintiff  excepted  to 
the  ruling  of  the  presiding  Judge.     It  appears  from  the  bill 
of  exceptions,  that  the  suit  was  brought  to  recover  of  the  de- 
fendant, as  administrator  of  James  J.  McQueen,  the  sum  of 
$45,  for  making  a  coffin  and  case,  in  which  to  bury  the  body 
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of  the  intestate.  It  was  proved  that  the  coffin  was  as  fine, 
or  as  good  a  one,  as  is  ever  made  in  Hayneville,  of  pine  lum- 
ber, and  that  the  same  was  there  made  in  1844,  by  the  plain- 
tiff. 

A  witness  was  then  offered  by  the  plaintiff  who  testified 
that  he  was  a  pabinet  maker  residing  in  Hayneville,  and  that 
the  customary  charges  for  making  a  eoffin  and  case,  suiph  as 
that  for  which  a  recovery  was  sought,  was  $45 ;  and  that 
such  was  the  "  eustomary  charge  among  cabinet  makers  in 
that  town."  To  the  introduction  of  this  testimony  the  de- 
fendant objected,  his  objection  was  sustained,  and  the  evi^ 
dence  thereupon  excluded. 

T.  J.  Judge,  for  the  plaintiff  in  errbr,  cited  3  Ala.  R.  6.90^ 
4Ib.649. 

A.  GiLCHBiST,  for  the  Uefejodaiit,  cited  3  Ala.  Bap.  680;  % 
Cow.  R.  712. 

'  J    i. 

COLLIER,  C.  J. — ^The  evidence  rejected  by  the  Ootimy 
Court,  was  not  offered  to  estsiblish  what  is  technically  desig- 
nated a  "custom  or  usage."  Its  purpose  was,  to  ascertain 
the  price  of  work  done,  and  materials  furnished,  by  showing 
what  was  the  usual  charge  by  mechanics  in  that  conumupty 
for  similar  vnmk.  Surely  tb^re  can  be  no  objection  to  mfck 
evidence.  It  is  the  every  day  practice  for  physieiattt  ta  in- 
troduce members  of  the  fiwulty  to  show  the  eustomeEry 
charge  for  mfleage,  visits,  medicines,  &c.;  or  for  a  lawyer  to 
prove  by  his  brethren  the  appreciation  of  professional  servi- 
ces ;  and  we  can  conceive  of  no  reason  why  a  similar  privi- 
lege should  not  be  accorded  to  mechanics.       * 

We  merely  decide  that  such  testimony  is  admissible ;  the 
case  presented  by  the  record,  does  not  require  us  togo  )Giiiw 
ther.  The  judgment  of  the  County  Court  is  reversed,  and 
the  cause  remanded. 
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YARBOROUGH  v.  MOSS. 

1.  It  is  error  to  exclude  the  declarations  made  by  a  person  in  explanation  of 
the  delivery  of  chattels,  when  an  inference  unfavorable  to  him  is  sougrhtto 
be  drawn  from  the  fact  of  delivery.  The  declarations  made  at  the  time 
ai^  a  part  of  the  transaction,  and  prop^  to  be  given  in  evidence  as  a  part 
of  the  r»  gertat.  Nor  is  the  error  cured  by  allo'vring  the  witness  to  state 
generally,  that  the  party  asserted  a  title  to  the  chattels. 

fL  Since  the  passage  of  the  act  of  1845,  (p.  136,  §  2,)  the  defendant  in  exe- 
cution cannot  be  received  as  a  witness  in  a  trial  of  the  right  of  property, 
although  the  suit  was  in  progress,  and  the  deposition  taken  before  the  pas- 
sage of  the  act  , 

3.  When  property  levied  on  by  an  attachment  is  claimed  after  a  vendUioni 
exponas  has  come  to  the  sheriflf's  hands,  the  suit  is  equivalent  in  all  res- 
pects to  one  founded  on  ^JLfcu 

4.  Hie  attachment  and  venditAom  exponas  are  evidence  of  the  inderbtedoesB 
of  the  defendant,  and  of  the  levy. 

5.  When  the  question  was  as  to  the  possession  of  the  claimant  and  the  de- 
fendant in  execution,  when  the  levy  was  made,  the  property  being  in  the 
hands  of  the  sheri^  under  previous  levies  upon  other  executions,  the  jSict 
of  such  levies  may  be  proved,  without  producing  the  executions. 

6.  The  notoriety  of  a  sale  in  the  neighbprhod  is  nothing  more  than  hearsay 
testimony,  and  therefore  incompetent,  if  no  special  circumstance*  appear 
in  the  case. 

7.  The  ohjection  that  a  question  is  leading,  ought  to  be  specific,  and  qnere  ? 
-  whether  under  any  circumstances,  the  allowance  is  matter  of  reveival. 

When  a  witness  admitted  the  recovery  of  a  judgment  fbr  rent,  held,  that 
he  might  answ^,  that  he  was  prepared  at  the  trial  to  prove  it  was  due  to 
another,  but  that  his  evidence  was  excluded. 

8.  A  charge  which  assumes  a  fact  as  proved,  which  does  not  appear,  may  be 
properly  refuse^,  although  that  fact  is  immatqria^y  smd  if  the  proper  charge 
is  subsequently  given,  the  refusal  will  be  placed  to  the  form  and  not  the 
substance  of  the  charge. 

9.  When  no  question  of  adverse  title  is  raised,  a  charge  upon  that  braiich 
SMiy  be  property  refused,  and  when  the  claimant  makes  title  under  the  dc- 
fendant  in  execution,  the  only  question  is  as  to  the  hova fides  of  the  traiM- 
action. 

Writ  of  Error  to  the  Circuit  Court  of  Tallapoosa. 

Claim  interposed  by  Yarborough  to  certain  slaves  attached 
as  the  property  of  one  Thomas,  at  the  suit  of  Moss. 
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At  the  trial,  there  was  evidence  conducing  to  show,  the 
slaTeswere  in  the  possession  of  the  sheriff  when  he  levied 
Moss'  attachment,  and  the  plaintiff  offered  to  prove,  thst  the 
sheriff  then  held  them  by  virtue  of  a  previous  levy,  under 
sundry  writs  of^.  /a.  which  writs  were  not  produced.  The 
court  admitted  this  evidence 'against  the  objection  of  the 
claimant. 

The  evidence  conducing  to  show,  that  when  the  JLfa$* 
were  levied,  the  claimant  delivered  the  slaves  to  the  sheriff; 
the  claimant  then  offered  to  prove  what  he  said  at  the  time 
of  that  delivery,  to  explain  the  act,  and  show  it  was  no  waiv- 
er of  his  right  or  claim.  The  court  rejected  the  {MXiof,  but 
allowed  the  witness  to  state  that  the  claimant  then  set  up  a 
title  to  the  slaves. 

The  claimant  having  first  declared  his  intention  to  offer 
evidence,  during  the  pr6gres6  of  the  trial,  of  a  sale  of  the 
slaves  to  him,  by  defendant  in  attachtneut,  previous  to  the 
levy,  offered  to  prove,  by  his  cross-examination  of  the  plain- 
tiff's witnesses,  the  general  notoriety  of  the  sale  in  the 
neighborhood,  previous  to  the  time  of  the  levy.  This  was 
rejected.  •^ 

The  claimant  offered  the  deposition  of  the  defendant  in  at- 
tachment, proving  the  sale,  &c.  regularly  taken  previous  to 
the  25th  of  January,  1845.  This  was  rejected  as  incompe- 
tent under  the  act  of  that  date. 

It  was  in  proof,  that  the  defendant  in  attachment,  with  his 
wife  and  five  children,  continued  to  reside  on  the  plantation, 
where  the  slaves  worked  after  the  delivery  of  the  deed,  by 
which  slaves  and. plantation  were  conveyed  to  the  clainmnt, 
which  was  dated  in  March,  1842 ;  the  claimant  resided  in 
the  same  house,  and  was  a  single  man.  These  persons  con* 
tinned  thus  to  reside  for  some  months  after  the  date  of  the 
deed.  The  evidence  which  related  to  the  possession  and 
control  of  the  slaves  was  conflicting.  In  this  connection  the 
claimant  offered  to  prove,  that  the  defendant  in  execution^ 
after  the  sale,  and  before  the  levy,  when  he  was  living  on 
the  said  premises,  admitted  he  was  remaining  there  with  his 
family,  as  boarders  with  the  claimant.  This  proof  was  rcH 
jected. 

The  plaintiff  proved,  that  the  claimant  was  the  overseer 


384 ALABAMA. 

Yarborough  v.  M068. 


for  the  defendant  in  attachment,  during  the  years  1841  and 
1849^^  but  the  proof  was  questionable  if  he  was  so  at  the  time 
of  the  levy ;  the  attachment  *was  giren  in  evidence  returna- 
ble to  fall  term,  1842,  and  recited  the  affidavit  of  indebted* 
aeas.     The  plaintiff  also  offered  to  read  to  the  jury  a  t^endi- 
ii$ni  expotma  issued  on  the  7th  June,  1843, requiring  the  sheriff 
to  expose  the  slaves  to  sale,  to  make  therefrom  a  sum  recited 
as  having  been  recovered  by  the  plaintiff  from  the  defendant  in 
atliaohment,  on  the  17th  April,  1843.  There  was  no  other  proof 
of  the  indebtedness,  but  there  was  other  evidence,  coiiduc- 
4ng^  to  ehow  the  defendant  in  attachment  waa  indebted  to  oth«- 
erd,  aft  and  previous  to  the  conveyance.     There  was  also  evi- 
dence conducing  to  show,  the  claimant  was  in  possession  of 
the  property  at  the  time  of  the  levy,  under  his  prior  purchase. 
The  main  question  before  the  jury  was,  whether  the  deed 
set  up  by  the  claimant  was  fraudident.     On  this  stale  of 
ptfoof,  the  claimant  asked  the  court  to  instruct  Uie  jury — 
.   L  'That  if  they  came  to  the  conclusion  that  claimant  vad 
'defendant  in  attachment,  were  both  in  the  occupation  of  Hie 
premises,  and  slaves,  after  the  date  of  the  deed,  then,  in  the 
absence  of  proof,  or  if  the  proof  was  balanced,  the  law  refers 
-dse  possession  to  the  title,  and  if  they  believed  the  claitiiant 
•had  the  title,  that  drew  to  it  the  possession.     This  was  given 
•fflibstantially,  but  with  the  addition,  that  if  the  defendant  in 
attachment  continued  to  control  the  property,  then  the  poa- 
flcesion  would  be  referred  to  him,  and  not  to  the  claimam^ 
..  /2.  That  the  venditioni  exponas  issued  on  tbe  7th  of  JiUM, 
1843,  in  the  absence  of  other  proof,  was  not  sufficienyi  ervi- 
.dence  of  a  debt  due  from  the  defendant  in  attachment,  to  tbe 
iplaintiff,  and  that  in  the  absence  of  proof  of  such  indebted- 
-ness,  the  jury  ought  to  find  for  the  claimant. 

:3.  That  the  recitals  in  this  writ,  that  ajudgm^ithad  been 
Tendered,  was  no  evidence  of  an  existing  debt. 

•4  That  if  the  slaves  had  been  sold  to  the  <^laimant  preTi- 
ons  to  the  levy,  and  that  he  was  then  in  possession  of  them 
fckiiming  to  hold  under  the  conveyance  as  his  own,  and  ad- 
"Tersely  to  the  title  and  interest  of  the  defendant  in  attach- 
.^nent,  the  jury  ought  to  find  for  the  defeiMlant. 

6.  That  if  the  complainant  purchased  the  property  bonafade^ 
for  a  valuable  considemtion,  of  the  defendant  in  attachment. 
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befoie  the  prcwstts  was  sued  out,  and  that  the.  olaimaat  was  in  . 
possession  of  the  slaves,  claiming  to  hold  them  adversely  to  . 
the  title  and  interest  of  the  defendant  in  attachment,  and  that . 
he  forbid  the  levy  when  the  property  was  taken  out  of  hid 
possession  by  the  sheriff,  then  the  jury  ^ould  find  for  ilm  - 
claimant.  •    ' 

6.  If  the  slaves  claimed  were  in  the  possession  of  a  gtran-  ' 
gar  to  the  attachment,  claiming  them  es  his  own,  and  ad« 
versely  to  the  right  and  title  of  the  defendant  in  attachment, 
then  they  were  not  liable  to  be  attached  for  his  debt,  and  the 
JHry  should  find  for  the  claimant. 

7.  That  if  the  slaves  claimed  were  conveyed  by  the'  de**  • 
fendant  in  attachment,  in  March,  1842,  to  the  claimant,  be* 
fore  the  attachment  was  issued,  and  the  latter  was  in  possess  • 
sion  under  such  conveyance,  claiming  to  hold  them  lidverse- 
ly,  and  as  his  own  property,  then  the  plaintiff  could  not  at* 
tach  them,  by  making  affidavit  that  the  defendant  in  attaeht 
ment  was  about  fraudulently  to  dispose  of  his  property  to 
avoid  the  pajnoient  of  the  debt  sued  for,  and  the  slaves  were 
not  subject  to^such  proceedings.  • 

The  court  declined  to  give  these  charges  as  asked!,  btit 
charged  generally,  that  if  the  purchase  was  bona  Jide^  Ae 
jmy  ought  to  find  for  the  claimant,  but  if  intended  to  hinder'' 
or  delay  the  creditors  o{  the  defendant  in  attachment,  they 
ought  to  find  the  slaves  subject  to  the  attachment. 

6.  The  court  charged  the  jury,  that  if  the  sale  was  made* 
with  intent  to  hinder  or   defraud  any  of  Thothae^  cre^ 
ditorsat  the  time  it  was  made,  it  would  be  void  as  to  thei 
plaintiff,  although  at  that  time  lie  may  not  have  been  a  cre- 
ditor. 

9.  After  refusing  the  second  charge  asked,  and  in  response 
to  the  request,  the  court  charged  the  jury,  that  they  might 
look  to  the  attachment  and  venditioni  exponas  m  the  case,  t&  • 
ascertaia  the  j^aintiff 's  demand^  and  having  ascertained  it, . 
they  might,  if  they  considered  the  claim  was  interposed  for 
delay,  give  damages  not  exceeding  fifteen  per  cent,  and  that 
the  reference  to  the  papers  was  confined  to  the  question  of 
damages  only. 

In  the  previous  progress  of  the  trial,  a  witness  had  stated^ 
49 
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that  in  1843,  he  took  possession  of  a  portion  ofthe  plantation 
embraced  in  the  deed,  and  his  evidence  conduced  to  show, 
that  he  held  under  Thomas.  On  cross-examination  the 
claimant  asked,  if  he  had  not  recovered  a  judgment  against 
the  witness  for  rent,  which  had  been  settled  by  payment. 
On  the  rebutting  examination,  the  plaintiff  asked  the  ques* 
tioD,  "  were  you  not  prepared,  and  did  you  not  propose,  to 
prove,  upon  that  trial,  that  you  rented  the  land  from  Thomas, 
and  was  not  the  proof  ruled  out  of  court?"  The  claimant 
objected  to  this  question,  but  the  court  allowed  it.  The  court 
explains  this  exception,  by  stating  that  the  form  of  the  ques- 
tion was  not  closely  noticed,  nor  was  any  general  objection 
taken  to  it,  but  the  objection  was,  that  tKe  judgment  preclud- 
ed explanation. 

The  claimemt  excepted  to  the  several  decisions  ofthe  court, 
upon  the  questions  raised,  and  to  the  charges  given  and  re- 
fused.    They  are  now  severally  assigned  as  error. 

L,  E.  Parsons,  for  the  plaintiff  in  error,  without  waiving 
the  points  not  specifically  noticed,  insisted—     ' 

1.  That  the  declarations  of  the  claimant  were  admissible 
to  explain  the  act  of  delivery.  [Prow  v.  Ferguson,  6  Ala,  R. 
879;  Wilkins  v.  Farley,  14  E.  C.  L.  366.] 

•2.  The  notoriety  of  the  sale  was  proper  evidence  to  rebut 
the  presumption  of  fraud,  arising  out  of  a  secret  eonveyance, 
and  therefore  the  evidence  (^ered  was  proper.  [Lawson  v. 
Orear,  8  Ala.  Rep.  ;  Oden  v.  Stubblefield,  4  Ala.  R.  42  ; 
Pugh  V.  McRae,  2  lb.  395.] 

3.  The  deposition  of  the  defendant  having  been  taken  pre- 
vious to  the  passage  of  the  act,  cannot  be  affected  by  it. 
[Boyce  v.  Holmes,  2  Ala.  Rep.  64.  J 

4.  The  admissions  of  Thomas,  that  he  was  a  boarder  with 
the  claimant;  were  proper  to  explain  the  doubtful  question  of 
possession,  on  the  principle,  that  what  one  says  as  to  his  ti- 
tle when  in  possession,  is  good  evidence  to  show  the  nature 
of  his  claim. 

5.  The  first  charge  asked  should  have  been  jgived  in  thd 
terms  requested,  and  the  court  will  not  consider  one  substan- 
tidHj  the  same,  as  equivalent.  [Maynard  v.  Johnson,  4  Ala. 
Rep.  116.] 
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6.  The  4th  and  5th  charges  are  in  accordance  with  the* 
roles  settled  in  Hofobs  v.  Bibb,  2  Stewart,  54,  lb.  336 ;  1  8. 
&  R  149 ;  Blocker  ▼.  Burriss,  2  Ala.  R.  354 ;  6  lb.  542 ; 
Horton  v.  Smith,  8  lb.        . 

7.  The  question  excepted  to,  is  leading,  and  its  answer 
entirely  irrelevent. 

8.  The  indebtedness  of  the  defendant  in  attachment  to 
the  creditor,  is  a  matter  necessary  to  be  proved,  as  without 
this,  he  is  not  in  a  condition  to  contest  the  gale,  which  is  good 
as  between  the  parties. 

J.  E.  Belscr,  contra. 

GOLDTHWAITE,  J.— 1.  We  think  there  is  error  in  one 
of  the  points  ruled  by  the  Circuit  Court,  and  as  the  judgment 
will  be  reversed  for  this,  we  shall  consider  such  other  ques^ 
tions  only  as  will  probably  again  arise. 

The  error  was  in  rejecting  evidence  of  what  the  claimant 
said  in  explanation  of  the  delivery  of  the  slaves  to  the  sheriff, 
under  other  executions.  The  court  below  seems  to  have 
considered  him  as  entitled  to  show,  this  delivery  was  coupled 
with  the  assertion  of  title  in  himself,  but  only  permitted  the 
witness  to  state  the  declarations  to  this  effect.  It  will  be 
seen,  the  plaintiff  had  then  given  the  fact  of  this  delivery  in 
evidence ;  and  it  certainly  is  a  circumstance  from  which  the 
inference  could  be  drawn,  that  the  title  of  the  claimant  was 
simulated ;  it  was  therefore  important  to  repel  this  inference 
and  every  thing  said  at  the  time  in  explanation  of  the  delive- 
ry, was  competent  evidence  as  a  part  of  the  res  gestce.  As 
evidence,  the  mere  assertion  that  the  party  claimed  title, 
would  scarcely  do  away  the  inference  which  might  be  drawn 
from  a  voluntary  delivery ;  but  if  the  entire  declaration  was 
received,  it  might  appear  that  the  claim  of  title  would  be  per- 
fectly consistent  with  the  delivery — as  it  might  be  where  the 
title  had  accrued  after  the  lien  of  the  first  executions  had  at- 
tached, but  previous  to  the  lien  of  the  attachment.  If  the 
piaintiff  insists  on  this  delivery  for  any  purpose  as  evidence, 
he  is  bound  to  take  it  with  all  the  explanatory  declarations 
wd  circumstances,  as  they  constitute  a  part  of  the  tran^u:- 
tiou  itself.     [See  Cowan  and  Hill's  Notes,  685,  589.] 
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*.  2*  The  act  of  1845,  136,  ^  2,  provides  that  the  mortga- 
got,  or  defendant  in  execution,  in  all  cases  of  the  triai  of  tbe 
right  of  property,  under  that  or  the  existing  laws,  shall  be  ia- 
competent  to  give  testimony  between  the  parties.  It  is  evi- 
dent the  object  of  this  enactment  is,  to  chaenge  the  rule  of 
decision  which  previously  obtained  in  this  State,  and  by 
which  persons  in  this  relation  were  considered  aa  competent 
witnies^es.  This  object  would  ))e  attained  but  partially ,  if 
the  enactment  was  held  not  to  extend  to  suits  of  that  descriph 
tiou  then  in  progress  ;  nor  is  there  any  reason  to  exclude  its 
operation  in  such  suits,  which  would  not  also  go  to  its  exclu- 
sion whenever  the  witness  was  called  to  testify  of  a  transac- 
tion anterior  to  the  statute.  To  say  the  least  of  it,  the  effect 
of  such  a  construction  would  be  some  singular  anomalies.  It 
is  true,  the  general  rule  is,  that  statutes  shall  be  so  conalrued 
as  to  have  a  prospective  effect  only,  (Philips  v.  Gray,  1  Ala. 
Rei^.  226  ]  Boyce  v.  Hohnes,  2  lb.  64;)  but  it  is  entirely 
within  the  power  of  the  legislature  to  give  a  retrospective  ef- 
fect to  any  law  which  does  not  affect  the  obligation  of  a  eon- 
tract.  [Elliott  V.  Mayfield,  4  Ala.  Rep.  417.]  The  caae 
just  cited,  as  well  as  Bartlett  v.  Lang,  2  lb.  401,  are  instaA* 
ces  in  which  we  held  particular  statutes  to  have  a  retrospect 
tive  effect,  so  far  as  particular  remedies  were  concerned. 
The  legislature  in  this  enactment  has  seen  proper  to  declare 
that  a  particular  means  of  obtaining  evidence  shall  be  aboL" 
ished.  In  our  judgment  no  one  can  be  said  to  have  a  vealed 
right  in  any  description  of  evidence ;  but  if  such  a  right  waa 
supposed  to  exist,  it  is  no  more  affected  by  the  statute  than  it 
would  be  if  the  acts  relating  to  depositions,  or  that  giving 
ing  effect  to  written  instruments,  without  proof,  were  repeal- 
ed. [Jones  V.  Scott,  2  Ala.  Rep.  58.]  Our  opinion  is,  that 
tbe  act  referred  to  was  intended  to  cover  all  trials  of  this  de« 
seription,  and  consequently  this  matter  was  correctly  ruled 
in  the  court  below. 

3.  It  appears,  this  claini  was  instituted  after  a  vemliii&ni 
expofias  had  combe  to  the  sheriff 's  hands^  requiring  him  to 
sell  slaves  previously  levied  on  by  virtue  of  an  auciUary  al* 
tachment.  The  statute  (Dig.  57 y  ^11,)  authorizes  the  i»- 
terposition  of  a  claim  whe0  the  levy  is  by  virtue  of  an  at- 
tachment, and  directs  the  same  proceedings  shall  be  bad  as 
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when  the  levy  is  under  a  ji,  fa.  Whether  this  extends  sa 
far  as  to  warrant  the  giving  of  damages  for  delay,  previous 
to  the  issuance  of  a  vend,  ex,  we  need  not  determine ;  bnt 
when  the  claim  is  interposed  after  that  writ  has  come  to  the 
sheriff,  it  is  quite  clear  that  the  suit  is  in  all  aspects  equiva-^ 
lent  to  one  originated  upon  a^i.  fa, 

4.  In  practice,  it  has  always  been  considered,  the  recitals 
iQa^.ya.  are j>nmayacie  evidence  of  the  plaintiff's  right; 
and  it  has  frequently  been  held  in  this  court,  that  the  claims 
ant  would  not  be  permitted  to  question  the  regularity  of  the 
the  execution.  [Bettis  v.  Taylor,  8  Porter  664 ;  Hooper  v. 
Farr,  3  Porter,  401 ;  Stone  v.  Stone,  1  Ala.  Rep.  682;  Har- 
roll  V.  Floyd,  3  lb.  16.]  The  question  at  issue  between  the 
parties  to  suits  like  this,  is  the  right  of  property  at  the  time 
of  the  levy,  and  so  far  as  the  matter  of  indebtedness  is  involve 
ed,  that  is  established  by  the  attachment.  [Butler  v.  O'Bri- 
en, 6  Ala.  Rep.  317.]  If  it  is  necessary  for  the  plaintiff  to  go 
beyond  this,  and  show  when,  or  how,  the  debt  was  created, 
it  is  possible  he  would  be  required  to  produce  other  evidence. 
Beyond  this,  at  this  time,  it  is  unnecessary  to  go,  and  we  pur^ 
posely  decline  to  consider  to  what  extent  the  recitals  in  the 
pleadings  would  be  evidence. 

These  conclusions  show  all  the  positions  ruled  by  the  court 
with  reference  to  the  admission  in  evidence  of  the  attachment 
and  v0ndUiwni  exponas  are  free  from  error ;  as  are  also  the  re- 
fusals to  charge  as  requested,  and  the  charges  given  upon  the 
effect  of  those  writs,  and  the  defect  of  other  proof  of  the  in«* 
debtedn^ss  of  the  defendant  in  attachment. 

6.  So  far  as  this  particular  levy  was  in  question,  it  seema 
the  defendant  in  attachment  was  not  in  possession  when  the 
levy  was  made ;  to  connect  the  slaves  with,  and  refer  the  po&- 
session  of  the  sheriff  to  him,  the  evidence  of  the  levies  by  the 
other  executions  was  probably  given.  In  this  view  we  think 
the  production  of  the  writs  was  unnecessary,  as  the  levy  is 
a  distinct  act,  which  derives  no  additional  effect  from  being 
iadMTsed  on  the  writ.  It  was  the  fact  of  the  levy,  and  net 
its  indorsement  on  the  writ,  which  was  the  matter  to  be 
shown. 

6.  It  was  immaterial,  from  any  thing  stated  in  the  bill  of 
exceptions,  to  prove  the  notoriety  of  the  sale  under  which 
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the  claimant  jnade  title,  as  this  could  not  sustain  it,  if  invalid, 
or  defeat  it,  if  good.  At  most,  it  would  be  only  hearsay,  and 
was  properly  rejected. 

7.  As  to  the  question  which  the  Court  permitted  the  plain- 
tiff's  witness  to  answer  in  explanation  of  the  judgment  which 
the  claimant  was  supposed  to  have  recovered  against  the  wit- 
ness for  rent,  it  is  merely  necessary  to  say  that  if  the  objec- 
tion was  to  it  as  a  leading  question,  the  exception  for  that 
cause  ought  to  be  ^  specific  ;  [Oowen  &  Hill's  Notes,  725  ;] 
and  it  may  even  admit  of  doubt  whether  this  is  matter  to  re* 
verse  a  judgment,  inasmuch  as  it  is  discretionary  with  the 
Court,  in  many  cases,  to  allow  a  leading  examination.  [Ble- 
vins  V.  Pope,  7  Ala.  371 ;  Stratford  v.  Sanford,  9  Conn.  275.] 
Independent  of  this^  the  question  seems  to  have  been  proper 
enough  to  repel  the  presumption  which  otherwise  might  a- 
rise,  from  the  fact  of  a  judgment  which,  whatever  is  its  ef- 
fect, as  between  the  parties  to  it,  did  not  conclude  the  plain- 
tiff in  this  suit. 

8.  The  rule  with  respect  to  the  substitution  by  the  Court 
of  its  own  language,  instead  of  that  in  which  a  correct  charge 
is  asked,  is  suflSciently  laid  down  by  us  in  Maynardr.  John- 
son, 4  Ala.  Rep.  116.  When,  however,  the  Court  asserts 
that  the  charge  was  given  substantially,  it  would  be  hyper- 
critical for  us  to  infer  that  it  was  given  in  terms  which  could 
mislead  the  jury.  In  this  connexion  the  fifth  ch^ge  refused 
may  also  be  noticed,  but  merely  to  state  that  its  refusal  would 
not  bring  this  case  within  the  decision  just  cited,  as  the  pro- 
per charge  was  afterwards  given  by  the  Court,  and  the  one 
requested  assumes  a  fact  of  which  there  is  no  evidence.  Al- 
though this  fact  was  immaterial,  it  was  a  sufficient  reason  to 
refsue  the  charge  as  asked.  The  proper  charge  being  sub- 
sequently given,  we  will  infer  that  the  one  requested  was 
refused,  as  assuming  facts  not  disclosed  in  evidence. 

9.  We  shall  not  consider  the  other  charges  in  detail.  As 
no  question  of  adverse  title,  properly  so  called,  is  raised  by 
the  proof,  the  Court  properly  refused  to  give  those  which 
were  asked  in  this  connexion ;  and  correctly  charged  the 
jury,  that  if  the  claimant's  purchase  was  bona  fide,  they 
ought  to  find  for  him  ;  but  if  intended  to  delay  the  credit- 
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orB  of  tbe  defendant,  then  they  ought  to  find  the  property 
subject. 

For  the  error  we  have  noticed  in  the  first  paragraph,  the 
judgment  is  reversed,  auiji  the  cause  remanded. 


BLAKEY,  Adm'r,  et  al.  v.  THE  HEIRS  OP  BLAKEY. 

• 

1.  There  cannot  be  a  valid  gift  at  common  law,  where  the  donor  retains  con^ 
trol  and  dominion  over  the  snbjectof  the  gift  dnriiig  his  life. 

3.  Where  a  gift  is  alledged  to  be  evidenced  by  a  deed,  which  is  not  produc-- 
ed,  hut  an  attend  is  made  to  prove  the  gift  by  parbl  evidence,  the  with 
holding  of  the  deed  casts  suspioion  over  the  entire  transaction. 

3.  The  Chancery  Court  may  take  jurisdiction  after  proceedingj[h8ve  been, 
conmienced  in  the  Orphans'  Court,  in  a  proper  case,  and  having  jurisdic- 
tion for  one  purpose,  retain  it  for  all  purposes,  and  make  a  final  settle- 
ment. 

4  Where  the  assets  are  withheld  by  the  administrator,  claiming  them  as  his' 
own,  by  a  secret  gift,  the  Chancellor  may  interpose,  arrest  fhrther  pKK 
ceedingB  in  the  Orphans'  Comt,  compel  a  discovery  of  the  assets,  and  pio- 
ceed  to  make  final  settlement  and  distribution. 

Error  to  the  Chancery  Court  at  Barbour. 

The  bill  was  filed  by  the  defendants  in  error,  a  portion  of 
the  heirs  of  Jesse  Blakey,  and  charges,  that  Jesse  Blakey 
died  possessed  of  a  considerable  personal  and  real  estate,  free 
from  debt.  That  Asa  Blakey  was  appointed  administrator, 
and  possessed  himself  of  the  personal  estate,  including  a  num- 
ber of  slaves.  That  Silas  Blakey,  with  the  consent  of  the 
administrator,  has  sold  some  baled  cotton,  belonging  to  the 
estate,  and  collected  money  due  to  it,  and  retains  the  same  in* 
his  hands. 

That  the  administrator  had  not  made  to  the  Orphans-  Court 
a  true  inventory,  but  ha$  fraudulently  omitted  the  slaves,  bal- 
ed cotton,  com,  debls^  j&c.  That  the  administrator  has  fraud- 
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ulently  procured  an  order  of  the  Orphans'  Court  for  the  sale 
of  the  real  estate,  under  the  pretence  that  such  sale  is  neees* 
sary  for  the  purpose  of  distribution,  with  the  design  of  buy- 
ing in  the  land  for  a  mere  trifle.  That  by  collusion  between 
the  administrator,  and  Silas,  and  John  D.  Blakey,  two  of  the 
heirs,  it  is  pretended  that  the  administrator  is  to  have  the  use 
of  the  slaves,  and  Silas  was  to  have  for  his  own  use  all  the 
money  collected  since  the  death  of  the  intestate,  besides  claim- 
ing an  interest  in  the  residue.  That  the  administrator  refus- 
es to  distribute  the  estate  in  any  other  way.  The  prayer  of 
the  bill  is,  for  a  discovery,  account,  and  distribution,  &c. 

/The  administrator,  in  his  answer  to  the  bill,  asserts,  that 
he  made  a  full  and  fair  return  of  the  personal  property  of  the 
deceased.  Denies  that  the  deceased  was  possessed  of  any 
slaves  at  his  death ;  that  the  deceased,  previous  to  his  death, 
by  deed  of  gift,  dated  15th  September,  1831,  conveyed  to 
him  a  oegro  giii,  by  the  name  f  Rose,  and  her  child,  which 
have  now  increased  to  four,  and  they  have  ever  since  been 
under  his  control,  and  in  his  possession,  the  design  of  the 
gift  being,  to  make  a  provision  for  him,  not  having  had  the  use 
of  his  lower  limbs  from  his  youth;  that  the  cotton  belonged, 
three  bales  iu  store  to  him,  and  five  or  six  bales  on  the  prem- 
ises of  the  deceased,  to  John  D.  Blakey ;  that  the  deceased 
and  his  two  brothers  cropped  together,  and  at  the  end  of  the 
year,  made  a  division  of  the  proceeds,  and  that  a  division  of 
the  crop,  for  the  year  1841,  had  taken  place  before  intes- 
tate's death,  which  took  place  on  the  23d  March,  1842 ;  that 
he  has  made  sale,  under  an  order  of  the  Orphans'  Court,  of 
all  the  personal  property  of  the  intestate,  which  he  is  ready 
to  distribute,  &c.  Denies  knowing  of  any  money  due  the 
intestate  at  his  death ;  That  intestate  was  indebted  to  bis 
co-defendant  $210,  which  has  been  presented  to  the  Orphans' 
Court  for  allowance.  He  denies  all  fraud  and  demurs  to  the 
bill. 

The  answer  of  Silas  Blakey  is,  in  substance,  the  same  as 
the  preceding,  except  that  he  asserts  title  to  a  negro  girl  by 
the  name  of  Peggy.  He  admits  she  was  on  the  premises  of 
deceased  at  the  time  of  his  death,  because  they  were  crop- 
ping together,  but  that  the  deceased  has  had  no  title  to  her 
since  the  15th  September,  1831,  at  which  time,  she  was  con- 
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reyed  to  him  by  bill  of  sale  by  the  deceased,  for  a  valuable 
coQflideratioii.     Exhibits  are  made  of  both  these  deeds. 

J.  D.  Blakey  also  answered  the  bill,  which,  so  far  as  he  is 
concerned,  corresponds  with  the  preV^ious  answers. 

Evidence  being  taken  on  both  sides,  and  the  cause  coming 
OQ  to  be  heard,  the  ChancellcMr  considered,  that  there  waa  no 
satisfactory  evidence  to  show  a  gift  of  the  slaves,  the  deeds 
relied  upon  in  the  answers  not  being  produced^  or  proved,  and 
directed  a  refer^ice  to  the  Master,  to  take  an  account  of  the 
estate  of  the  intestate,  and  the  value  thereof,  except  the  land 
and  slave8---to  report  who  were  the  heirs,  and  distributees, 
the  portion  of  each,  and  whether  any  had  been  advanced  in 
the  lifetime  of  the  parent.  Further,  to  inquire,  whether  it 
was  most  for  the  interest  of  the  parties  that  the  land  and  slaves 
should  be  sold  for  cash  or  on  credit. 

The  Master  reported,  that  it  was  most  for  the  interest  of  the  . 
parties,  that  the  land  and  slaves  should  be  sold,  and  as  to  the 
other  matters  referred  to  him,  asked  further  time.     This  rep- 
port  waa  confirmed  by  the  court,  and  a  sale  accordingly  oiv 
dered. 

From  this  decree  this  writ  is  prosecuted* 

Satae,  for  plaintiff  in  error,  contended,  that  the  comt  had 
no  jurisdiction ;  that  the  Orphans'  Court  had  power  to  im- 
pannel  a  jury,  and  to  try  every  question  preeented  upon  the 
record.  He  further  insisted,  that  if  the  court  had  juri8dk> 
tion,  the  Chancellor  erred  upon  the  merits  of  the  case.  He 
cited  2  Lomax's  Ex'rs,  473 ;  1  Story's  Com.  549 ;  2  Porter, 
328;  5  Ala.  Rep.  117;  2  Leigh,  490;  I  Story's  Com.  91; 
2  Munfbnl,  260 ;  4  Hen.  4&  M.  478 ;  1  Wend.  583 ;  3  Paige, 
557 ;  2  S.  &  P.  9 ;  9  Porter,  666. 

Elmoek,  contra,  in  support  of  the  jurisdiction  of  the 
court,  cited  1  Story's  Eq.  5S  ed-,  606-14,  543-6;  8  Porter, 
380. 

Upon  the  merits,  he  insisted,  that  it  was  clear  there  was 
no  gift.  The  conveyances  were  not  produced,  or  proved, 
and  as  the  possession  was  not  parted  with,  there  eould  be  no 
gifl  at  common  law. 
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ORMOND,  J. — Upon  the  merits,  this  case  is  clearly  with 
the  defendants  in  error.  It  is  satisfactorily  proved  by  many 
wxtdiesses,  that  the  deceased  remained  in  possession  of  the 
slaves  until  his  death,  exercising  ownership  over  thentx. 
There  appears,  it  is  true,  to  have  been  a  rumor  in  the  neigh- 
borhood, that  the  slaves  belonged  to  the  sons,  who  claim  them, 
dnd '  declarations  of  the  father  are  proved,  which  might  lead 
to  such  a  conolusion ;  but  these  are  not  sufficient  to  divest 
•his  title.  Nothing  is  proved,  which  in  law  would  amount  to 
ia  gift.  The  deeds  of  gift  said  to  have  been  executed  in 
1S31,  ai^  not  produced,  or  proved,  and  justify  the  inference 
that  if  produced,  they  could  not  be  sustained.  The  fieict 
that  this  conclusive  proof,  if  it  exists,  is  not  produced,  weak- 
ens the  force,  and  throws  discredit  upon  the  inferior  testimo- 
ny adduced  of  the  same  fact,  if  indeed  it  does  not  render  it 
%  entirely  valueless.  But  independent  of  this  consideration, 
there  is  no  proof  of  a  gift  of  the  slaves.  The  declarations  of 
the  deceased  upon  the  point,  were  contradictory  at  different 
titnes,  nor  does  it  appear  that  he  ever  parted  with  the  posses- 
sion, or  the  right  to  exercise  control,  or  dominion  over  thorn, 
during  his  life,  and  there  could  not  therefore  be  a  vali<|  gift 
of  them  at  common  law. 

Conceding  that  the  jurisdiction  of  Chancery,  is  concurrent 
ID  testamentary  matters  with  the  Orphans'  Court,  and  that 
the  coort  which  first  obtains  jurisdiction,  will  be  entitled  to 
keep  it,  there  are  many  cases  in  which  the  Court  of  Chancery 
may  take  jurisdiction,  after  the  proceedings  have  been  com- 
menced in  the  Orphans'  Court,  and  having  obtained  juriadic- 
tidn  for  one  purpose,  retain  it  for  all  purposes,  and  make  final 
settlement.  See  the  case  of  Leavens  v.  Butler,  8  Porter,  399, 
where  this  question  is  fully  considered. 

In  all  cases  where  trusts  are  to  be  executed,  or  a  discovery 
of  assets  is  wanted,  the  power  of  the  Orj^ans'  Court  is  inad- 
equate to  afford  the  necessary  relief. 

This  appears  to  be  a  case  peculiarly  proper  for  the  inter- 
ference of  Chancery,  nearly  all  the  assets  being  withheld  by 
the  administrator  claiming  them  as  his  own,  by  a  secret  gift, 
and  we  feel  entirely  satisfied,  that  sueh  a  case  is  made  by 
the  bill,  as  authorized  the  Chancellor  to  interpose,  arrest  fur* 
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iher  proceedings  in  the  Orphans'  Oouirt,  and  proceed  to  make 
sale  of  the  property,  and  aimal  settlement  of  the  estate.  Let 
th€  decree  of  the  Chancellor  be  affirmed. 


GILLIAN  V.  SENTER. 


1.  The  overseer  of  slaves  under  a  contract  with  the  master  to  supervise  and 
direct  their  operations,  must  be  considered  to  some  extent  as  the  repre- 
sentative of  the  master,  and  invested  with  authority  to  inflict  reasonahU 
poniflhment  for  a  breach  of  police  regulations ;  and  this  whether  the  offence 
of  the  slave  is  criminally  punished  by  the  law  or  not. 

2,  The  maflter  may  maintain  an  action  of  trtapau  against  on  ov&reeer,  #hd 
inflietB  cruel  or  immodeiate  pnnisfaDniit  upon  his  slave* 

:  r 

Writ  of  Error  to  the  Circuit  Court  of  Cherokee. 

This  was  an  action  of  trespass  at  the  suit  of  the  dtefenciant 
in  error,  for  violently  beating,  bruising  and  ill-treating  a  neh 
gro  man  named  Hamilton,  belonging  to  him.  The  cau«e 
was  tried  on  the  plea  of  not  guilty,  a  verdict  was  returned 
for  the  plaintiflF,  and  judgment  rendered  accordingly.  On 
the  trial,  a  bill  of  exceptions  was  sealed  at  the  instance  of 
the  defendant.  It  was  shown  on  the  part  of  the  plaintiff, 
that  the  defendant  whipped  his  slave  with  severity.  The 
defendant  then  proved  that  he  was  the  overseer  of  the  plaia- 
tiff,  and  in  the  absence  of  his  employer  from  the  State, 
the  slave,  Hamilton,  was  detected  in  stealing  from.  L.  Dj 
Griffiths,  one  of  the  plaintiff's  neighbors,  who  thereupon 
brought  him  to  the  defendant,  saying,  "  If  you  will  correct 
this  boy  for  the  theft  committed  by  him,  I  will  ^lot  enforce 
the  law  against  him."  Whereupon  Gillian  inflicted  the 
punishment  of  w.hich  tlie  plaintiff  complains  as  a  trespaevs.  •  ■  • 

The  court  charged  the  jury,  that  if  the  defendant  was  the 
overseer,  he  had  a  right,  from  his  general  authority,  to  Whip 
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the  slare  in  a  reasonable  manner,  in  order  to  enforce  obedi- 
ence, and  command  his  services  for  the  benefit  of  his  mas- 
ter. But  the  authority  of  the  defendant  as  overseer,  did  not 
confer  the  right  to  whip  the  slave  for  stealing,  or  commit- 
ting a  crime,  for  which  he  might  be  punished  by  the  laws  of 
this  State. 

S.  P.  Rice,  for  the  plaintiff  in  error.  If  the  overseer  may  • 
punish  a  slave  of  his  employer  for  breaches  of  duty,  which 
the  law  does  not  regard  as  criminal,  surely  he  may  inflict 
punishment  for  offences  of  greater  enormity ;  the  more  espe- 
cially while  the  master  is  absent  from  the  State.  That  the 
overseer  is  answerable,  if  he  inflict  cruel  or  unusual  punish- 
ment is  not  denied ;  but  it  is  insisted  that  from  the  nature  of 
his  employment,  and  the  character  of  our  slave  population, 
he  is  licensed  to  inflict  punishment  in  all  cases,  liable  only  for 
the  abuse  of  his  authority.  Taking  this  to  be  the  law,  the 
plaintiff  has  misconceived  his  remedy — ^he  should  have  sued 
in  case,  and  trespass  will  not  lie.  [8  Coke's  Rep.  290 ;  43 
L.  Lib.  62,  marg'l.]  The  charge  of  the  Circuit  Judge  is  al- 
together opposed  to  this  view,  and  cannot  b"e  supported. 

A.  White,  for  the  defendant  in  error,  insisted  that  the 
overseer  was  not  authorized  to  punish  for  offences  against  the 
criminal  law ;  that  such  a  power  was  opposed  to  public  poli- 
cy, and  did  not  result  from  the  nature  of  his  employment.  [9 
Porter's  Rep.  213-4.] 

COLLIER,  C.  J. — The  overseer  of  slaves,  under  a  con- 
tract with  the  master,  to  supervise  and  direct  their  operations 
must  be  considered  to  some  extent  as  standing  in  loco  magis- 
teri;  and  of  necessity  invested  with  the  authority  to  inflict 
reasonable  punishment  for  the  bf'each  of  police  regulations. 
What  are,  or  should  be,  the  disciplinary  rules  upon  a  planta- 
tion, it  is  very  difBeult  to  define,  yet  there  are  some  points  in 
respect  to  the  government  of  slaves,  in  which  perhaps  all  of 
ns  are  agreed.     It  is  certainly  for  the  interest  of  the  master, 
that  the  slave  should  be  taught  habits  of  industry ;  and  as  a 
moral,  sentient  being,  should  learn  that  his  happiness  de- 
pends upon  the  appreciation  of  virtue,   and   a  conformity 
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to  its  |W«cepts.  If  these  sentiments  cannot  be  inculcated  by 
the  force  of  moral  suasion,  it  is  certainly  allowable,  and  it  may 
be  a  duty  to  inflict  corporal  punishment. 

If  the  master  intrust  'the  management  of  his  slaves  io  a 
third  person,  it  is  the  duty  of  the  latter,  not  only  to  see  that 
he  is  faithful  in  the  performance  of  the  labour  assigned  him, 
but  to  exercise  such  a  restraint  as  will  prevent  him,  as  far  as 
may  be,  from  an  indulgence  in  open  immoralities.  Neither 
drunkenness,  profanity,  or  theft  should  be  looked  on  with 
toleration ;  for  a  connivance  at  either  of  these,  tends  but  to 
subvert  si  proper  subordination  and  discipline,  and  in  the  end 
to  worse  consequences.  As,  then,  it  is  the  duty  of  the  over- 
seer to  cause  the  observance  of  good  order  upon  the  planta- 
tion, it  is  scarcely  necessary  to  add  more,  to  prove  that  he  is 
authorized  to  punish  slaves  placed  under  his  supervision  for 
offences  against  good  morals.  It  cannot,  we  think,  be  im- 
portant to  inquire  whether  the  offence  is  criminally  punish- 
ed by  the  law ;  for  we  can  conceive  of  no  warrant  for  thus 
limiting  the  power  of  the  overseer.  Such  a  limitation,  we 
are  sure,  has  not  its  foundation  in  policy.  The  good  morals 
and  quiet  of  the  State  are  not  concerned  in  the  prosecution  of 
every  slave  who  may  commit  a  larceny.  So  far  as  it  con- 
cerns the  public,  it  is  quite  as  well,  perhaps  better,  that  his 
punishment  should  be  admeasured  by  a  domestic  tribunal. 
Certainly  this  mode  of  procedure  would  be  preferable  for  the 
master,  as  it  would  relieve  him  both  from  anxiety  and  the 
necessity  of  expending  money. 

Although  the  overseer  has  the  legal  right  in  the  cases  sup- 
posed, to  punish  slaves  placed  under  his  control,  yet  he  is  li- 
able for  the  abuse  of  it,  if  he  inflict  immoderate  punishment, 
and  such  as  is  cruel,  or  indicative  of  wanton  and  brutal  feel- 
ings. Conceding  this  to  be  so,  it  is  argued  for  the  plaintifl* 
in  error,  that  as  the  initiatory  step  was  not  a  trespass,  the  ac- 
tion in  the  present  case  should  have  been  case,  for  the  illegal 
consequences  of  an  act  rightfully  commenced. 

In  Wheat  v.  Croom,  7  Ala.  Rep.  349,  an  action  of  trespass 
was  sustained  by  the  maister,  for  an  assault  and  battery  on  a 
•lave.  It  was  also  added,  that  "  the  measure  of  damages  was 
not  the  actual  injmy  sustained  by  the  master  in  the  lo^s  of 
the  service  of  the  skve,  but  it  was  competent  for  the  jury  to 
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give  vindictive  damages,  or  as  it  is  called,  smart  money." 
Further^  "  The  slave,  although  property,  is  also  a  moral  agent, 
a  sentient  being.  As  such  is  capable  of  mental,  as  well  as 
corporal  suffering,  and  for  this,  as  well  as  the  evil  e^cample, 
vindictive  damages  may  be  given." 

In  Helton  v.  Caston,  3  Bailey's  Rep.  95,  the  plaintiff  hir- 
ed a  female  slav^e  to  the  defendant  for  twelve  months,  with 
the  express  stipulation  not  to  beat  or  abuse  her  \  before  the 
expiration  of  the  time,  the  defendant  did  beat  her  cruelly,  and 
she  returned  to  the  plaintiff.  It  was  held  that  trespass  would 
lie  for  the  injury.  The  learned  Judge  who  delivered  the 
opinion  of  the  court,  said,  that  slaves  *^  are,  by  the  operation 
of  our  law,  deprived  of  all  personal  rights,  yet  they  are  moral 
agents,  subject  to  the  same  feelings,  and  have  a  right  to  pro- 
tection from  abuse,  as  other  human  beings."  ,  It  is  further 
said,  that  in  White  v.  Chambers,  2  Bay's  Rep.  70,  an  action 
on  the  case  was  sustained  for  beating  the  plaintiff's  slave, 
without  any  objection  to  the  form  of  the  remedy.  The  prin- 
ciple of  that  case,  it  is  added,  ^^  has  been  acted  on  in  a  num* 
her  of  subsequent  cases.  In  some  of  them  the  form  of  the  ac- 
tion was  the  question,  as  in  Godard  v.  Wagner,  I  McC.  100 ; 
Carston  V.  Murray,  Harp.  113,  in  which  trespass  was  held  to 
be  the  proper  remedy.  But  they  all,  either  impliedly  or  ex- 
pressly, admit  the  right  of  the  master  to  sustain  trespass  for 
any  battery  of  his  slave." 

It  was  conceded  that  the  master  transferred  to  the  hirer 
the  right  to  have  the  services  of  the  slave,  for  twelve  months, 
and  the  right  to  enforce  obedience  by  moderate  correction. 
When  he  transcended  and  abused  this  right,  the  duty  of  pro- 
tection, which  remained  in  the  master,  entitled  him  to  main- 
tain any  action  that  could  be  sustained  by  apprentices,  or  sear 
men,  for  immoderate  punishment  by  their  masters.  It  is, 
there,  insisted  that  persons  standing  in  the  seconditions,  noaj 
bring  trespass  against  their  masters,  for  piiuishing  them  for 
revenge,  or  any  other  cruel  or  malicious  motive.  See  alao, 
Brown  and  others  v.  Howard,  14  Johns.  Rep.  Il9j  I  Chit. 
PI.  171. 

The  doctrine  in  respect  to  what  acts  will  constitute  onje  a 
trespasser  ah  initio^  does  not  apply  in  a  case  like  the  present. 
While  it  is  conceded  that  the  overseer  may  inflict  moderate 
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chastisement,  in  order  to  carry  out  the  purposes  of  his  em- 
ployment, if  the  proof  show  that  he  has  transcended  thismea* 
Aire,  the  law  will  not  justify  him  to  any  extent,  but  will  re^ 
gtfd  his  conduct  as  unwarranted  m  toto.  The  distinction  ta- 
ken in  The  Six  Carpenters  case,  (8  Coke  .Rep.  290 ;  43  L. 
Lib.  62,  marg'l,)  and  many  subsequent  decisions  between  the 
effect  upon  the  remedy,  of  an  abuse  of  authority  given  by 
the  law,  and  one  emanating  from  individuals  is  altogether  in- 
applicable. Whether  the  master  might  not,  for  the  infliction 
of  cruel  punirtmient  upon  his  slave,  by  an  overseer,  or  hirer, 
bring  an  action  on  the  case,  at  his  election,  need  not  be  con- 
sidered. The  case  cited  from  2  ^ail^y?  ^^^7  clearly  inti- 
mates, that  such  action  is  maintainable,  but  that  it  does  not 
follow  that  trespass  will  not  also  lie. 

It  results  from  what  has  been  said,  that  the  judgment  of 
the  Circuit  Court  must  be  reversed,  and  the  cause  remanded. 


HAIR  V.  MbbDY. 


1.  Although  it  is  irregular  for  a  court,  at  a  subsequent  term,  to  set  aside  a 
judgment  of  nan  |?ro9.  yet  the  irregularity  is  cured,  if  the  defendant  after- 
wdtds  appear  to  the  action. 

2.  It  is  the  settled  practice  of  this  court,  that  the  allowance  of  pleading  oat 
of  time,  is  matt^  of  discretioii,  the  exercise  of  which  k  not  the  subject  of 
xevisioD. 

Writ  of  Error  to  the  County  Court  of  Sumter. 

Thb  writ  in  this  suit  was  sued  out  by  Moody,  returnable 
to  the  February  term  of  the  County  Court,  and  the  plead- 
ings are  entitled  of  that  term,  though  the  replication  was  not 
filed  until  February,  1841.  At  the  next  term,  in  July,  the 
cause  was  continued,  on  the  16th  of  that  month,  but  after- 
wards, on  the  21st,  the  suit  was  dismissed,  at  the  instance  of 
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the  defendant^  because  no  replicatioa  was  filed  to  his  second 
plea.  At  the  next  term,  in  February,  1842,  the  dismissal,  or 
Ronsuit  was  set  aside,  at  the  instance  of  the  plaintiflf,  and 
against  the  wish  of  the  defendant,  who  excepted  to  the  action 
of  the  court.  Afterwards,  the  cause  was  several  times  con* 
tinned,  at  the  instance  of  the  defendant,  but  finally  tetminat« 
ed  in  a  judgment  against  him,  at  the  July  term,  1844 

The  errors  assigned,  question  the  legality  of  setting  aside 
the  judgment  of  non  pros,  at  a  subsequent  term,  and  the  al- 
lowing of  the  plaintiff  then  to  file  his  rejdication. 

Hair,  pro  se,  cited  Johnson  v.  Glascock,  2  Ala.  R.  519;  11 
Peters,  492 ;  Smede  v.  Marshall,  1  Missouri  R.  319. 

Moody,  pro  se. 

GOLDTHWAITE,  J.— 1.  There  is  no  question  with  us 
as  to  the  irregularity  alike  of  the  judgment;  of  non  pros,  and 
of  the  order  setting  it  aside.  It  seems  the  cause  had  been 
continued,  at  a  period  previous  to  the  time  when  the  nonsuit 
was  asked,  and  consequently  it  was  irregular  then  to  grant 
the  motion,  however  sufficient  the  reason  for  doing  so,  as  the 
plaintiff  was  discharged  from  the  court  for  that  term.  [Inne- 
rity  V.  Frowner,  2  Ala.  R.  150.]  The  proper  course  for  the 
plaintiff,  under  this  condition  of  the  suit,  was  to  move  some 
supervisory  court  for  the  necessary  process  to  set  aside  or  va- 
cate the  irregular  judgment  of  7ionj9ros.  The  same  course 
was  proper  to  the  defendant,  when  the  plaintiff  procure^  the 
nonpros,  to  be  set  aside.  Instead  of  this  however,  he  sub* 
sequently  appears  in  the  cause,  is  active  in  its  defence,  and 
owing  chiefly  to  this,  as  we  must  presume,  the  suit  is  prose- 
cuted for  many  terms.  In  our  judgment  the  irregularity  was 
cured  by  the  subsequent  appearance  of  the  defendant  to  the 
action. 

2.  As  to  the  other  question,  we  need  not  consume  time  in 
its  examination,  as  it  is  the  settled  practice  in  this  court,  that 
the  allowance  of  pleadings  out  of  time,  is  a  matter  of  discre- 
tion with  the  court,  the  exercise  of  which  is  not  a  subject  of 
revision.     Judgment  affirmed. 
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COLE  V.  FLOURNOY. 

1.  The  local  law  of  5th  February,  1840,  giving  monthly  courts  to  certain 
countled,  repealed  so  much  of  the  act  of  18]  4,  as  required  ten  daye  to  in- 
tenrene  between  the  test  and  return  of  a  warrant  Q,uere — ^is  not  that  pop* 
tion  of  the  act  of  1814  directory  merely  ? 

Error  to  the  County  Court  of  Chambers. 

Ths  plaintiff  in  error  sued  out  a  warrant  against  the  dtn 
f(»kdant,  before  a  justice  of  the  peace,  which  was  tested  ou 
tiie  4th  January,  1846,  returnable  on  the  2d  Saturday  of  the 
month,  (the  11th  instant,)  and  executed  on  the  6th  instant— 
oa  tlie  return  of  the  writ,  the  cause  was  continued  by  consent. 
On  the  8th  February,  the  justice  gave  judgment  against  the 
defendant,  from  which  the  plaintiff  appealed  to  a  jury,  which 
came  on  to  be  tried  on  the  12th  April.  The  defendant  mov- 
ed to  quash  the  writ,  because  ten  days  did  not  intervene  be* 
tween  the  issuance  and  return  of  the  writ ;  the  court  overrul- 
ed the  motion,  and  the  jury  rendered  a  verdict  in  favor  of  the 
defendant,  upon  which  the  court  rendered  judgment  for  costs. 
From  this  judgment  the  plaintiff  appealed  to  the  next  coun- 
ty court,  and  executed  his  bond,  with  William  Whitlow  as 
his  mirety,  with  the  following  condition :  *'  Now  if  the  said 
Lindsay  IT.  Cole,  shall  prosecute  his  said  appeal  with  effeet^ 
in  said  county  court,  and  shall  pay  the  said  Marcus  A.  Flour- 
noy,  all  such  costs,  and  damages,  as  he  may  sustain,  by  said 
appeal,  then  this  obligation  to  be  void,  otherwise,"  &c. 

Upon  the  trial  in  the  county  court,  the  defendant  again  re** 
newed  his  motion  to  dismiss,  because  ten  days  did  not  inter* 
vene  between  the  test  of  the  writ,  and  the  return  day,  9nd  it 
appearing  to  the  court,  that  the  same  motion  had  been  made 
before  the  justice,  the  court  dismissed  the  proceeding,  and 
the  plaintiff  excepted.  The  court  rendered  judgment  for  the 
costs  against  the  plaintiff  and  his  surety. 

51 
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The  assignments  of  error  are  for  dismissing  the  cause,  and 
rendering  a  judgment  on  the  appeal  bond. 

Allison,  for  the  plaintiff  in  error.  The  cause  being  tried 
de  novo,  no  objection  could  be  taken  to  the  warrant.  [Clay's 
Dig.  315,  ^  12 ;  Minor's  Rep.  55 ;  1  Ala.  R.  167,  264 ;  Meek's 
Dig.  114,  ^2.] 

The  condition  of  the  appeal  bond  did  not  warrant  a  judg- 
ment against  the  surety.  [Clay's  Dig.  314 ;  4  Ala.  R.  3 15. J 
The  judgment  exceeds  the  penalty  of  the  bond. 

L.  B.  Robertson,  contra.  The  act  of  1814,  (Clay's  Dig. 
359,)  requires  ten  days  at  least  to  intervene  between  the  test 
and  return  of  magistrate's  warrants;  The  act  of  5th  Febru- 
ary, 1840,  giving  monthly  courts  to  certain  counties,  did  not 
repeal  the  act  of  1814,  both  may  well  stand  together,  and  a 
repeal  by  implication  is  not  favored. 

The  proceeding  is  to  be  de  novo,  but  all  objections  availa- 
ble in  the  court  below,  are  available  in  the  appellate  cotirt. 

ORMOND,  J. — ^We  should  be  strongly  inclined  to  think, 
that  the  act  of  1814,  requiring  at  least  ten  days  to  intervene 
between  the  test  and  return  of  the  warrant,  to  be  directory  to 
the  justice  of  the  peace,  as  no  conceivable  injury  could  ac- 
crue, if  the  process  was  executed  five  days'  before  the  time 
appointed  for  the  trial.  It  must  be  the  same  to  him,  wheth* 
er  the  warrant  had  slept  one  day,  or  twenty,  in  the  hands  of 
the  constable,  or  in  the  office  of  the  magistrate,  before  he  was 
notified  to  attend  the  trial. 

We  do  not  however  consider  it  necessary  to  decide  this 
point,  because  in  our  opinion,  the  local  law  for  the  govern- 
ment  of  Chambers  county,  (Meek's  Sup.  114,)  has  introduced 
a  different  rule.  By  that  act,  justices  hold  their  courts  once  a 
month,  which  is  to  be  agreed  on,  and  settled,  and  if  not  so 
settled  is  determined  by  the  act. 

All  process  sued  out  <^  within  five  days"  of  this  slated  term, 
is  by  law  made  returnable  to  the  succeeding  term  of  the 
court.  Now  suppose  "  a  suit  to  be  instituted,"  in  the  Ian* 
guage  of  this  act,  six  days  before  the  time  of  holding  the 
term,  it  must  be  executed  in  time,  that  is  within  five  days 
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as  required  by  the  act  of  1814,  and  stand  for  trial  at  the  ensuing 
term.  This  is  the  clear  implication  of  the  act,  and  therefore 
it  must  necessarily  repeal  that  portion  of  the  act  of  1814, 
vhich  requires  ten  days  to  intervene  between  the  test,  and 
return  day  of  a  warrant ;  being  incompatible  with  it,  it  must 
to  that  extent  repeal  it. 

The  warrant  in  this  case,  being  executed  five  days  before 
the  sitting  of  the  court,  was  improperly  dismissed  by  the 
county  court,  conceding  that  it  could  dismiss  a  wanant  for 
this  cause.  But  we  think  the  provision  of  the  statute,  which 
requires  appeal  cases  to  be  tried  according  to  the  equity  and 
justice  of  the  case,  without  regarding  defects  in  the  warrant, 
&;c.  would  of  itself  prevent  the  appellate  court  from  noticing, 
a  defect  of  this  kind,  if  it  were  one. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


CRIMM'S  ADM'R  v.  TOWNSEND. 

1.  To  aathonze  the  vendee  of  real  estate,  who  holds  the  hond  of  a  deceased 
person,  conditioned  to  make  a  title,  to  proceed  in  the  Orphans'  Coart  td 
enforce  a  performance,  he  should  disclose  in  his  petition  such  a  state  <^ 
facts  as  indicate  he  comes  within  the  category  intended  to  be  provided  for 
by  the  statute.  CoDseqaeatly  it  should  be  alledged,  that  the  executor,  ot 
adminlBtnitor,  of  the  obligor,  received  his  appointment  firom  the  Orphans' 
CWortofthe  county  in  which  the  petition  is  filed. 

Error  to  the  Orphans'  Court  of  Pickens. 

Thk  defendant,  in  error,  by  his  petition,  addressed  to  the 
Judge  of  the  County  Court,  represented,  that  the  intestate, 
for  a  valuable  consideration,  sold  to  the  petitioner  the  fbllow- 
iiig  tracts  of  land,  viz  :  The  west  half  of  the  south-west  quar- 
ter of  section  ten,  of  township  eighteen^  in  range  fourteen, 
and  the  north  half  of  the  south-east  quarter  of  section  nine, 
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in  the  same  township  and  range — all  situated  in  the  comity 
of  Pickens,  and  in  the  district  of  land  subject  to  sale  at  Tus* 
kaloosa.  In  consequence  of  such  sale,  the  intestate  executed 
his  bond  to  the  petitioner,  in  the  sum  of  five  hundred  dollars/ 
on  the  1st  September,  1837,  conditioned  to, make  to  the  **pe^ 
titioner  a  good  and  lawful  title''  to  the  land  above  described, 
xfhen  the  patents  shall  have  been  received  therefor,  or  as 
soon  thereafter  as  a  patent  should  be  demanded. 

It  is  then  stated  that  the  intestate  received  the  patents^  and 
acknowledged  his  readiness  to  make  titles  to  the  land  when-i 
ever  a  deed  was  drawn,  but  died  without  ever  having,  per* 
fected  a  conveyance.  Further^  the  petitioner  has  performed 
every  condition  required  by  his  contract  of  purchase.  The 
premises  considered,  the  petitioner  prayed  that  the  clerk  of 
the  county  court  may  be  required  to  cause  notice  of  his  peti- 
tion to  be  published  in  some  newspaper  in  this  State  once  a 
month  for  at  least  three  months,  that  the  matter  will  be  heard, 
&c.;  and  that  the  administrator  of  the  intestate's  estate  make 
titles  to  the  lands  aforesaid,  according  to  the  statute. 

At  the  regular  term  of  the  Orphans'  Court,  holden  on  the 
lOth  of  February,  1845,  an  prder  was  made  reciting  the  pe- 
tition, and  directing  publication  once  a  month  for  three  suc- 
cessive months,  in  the  "Democratic  Register,  (a  newspaper 
published  in  Pickens  county,)  notifying  all  persons  interest- 
ed in  the  petition  to  appear  at  the  court  house  of  that  county, 
on  the  second  Monday  in  June  next,  and  defend  against  the 
same,  if  they  think  proper.  Afterwards,  on  the  second  Mon- 
day in  June,  (the  order  previously  made  not  having  been  pub- 
lished,) was  renewed,  by  requiring  all  persons  interested  to 
appear  on  the  second  Monday  in  September,  and  show  cause 
against  the  prayer  of  the  petition. 

On  the  day  last  mentioned,  a  decree  was  rendered,  reciting 
that  notice  had  been  given  according  to  the  previous  order  of 
the  court,  and  in  obedience  to  the  statute  in  such  case  made 
and  provided ;  that  the  contract  for  the  purchase  of  the  land 
had  been  fairly  made,  and  the  condition  of  the  bond  had  been 
complied  with  on  the  part  of  the  petitioner.  Thereupon  it 
was  ordered  and  decreed,  that  the  said  Thomas  Crimm,  ad- 
ministrator, make  title  to  the  petitioner  to  the  lands  describ- 
ed in  the  petition. 
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P.  Martin  and  B.  W.  Huntington,  for  the  plaintiff  in  er- 
ror, cited  Clay's  Dig.  157,  ^  38 ;  Samuels  v.  Findlay,  7  Ala* 
Rep.  635. 

No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J. — The  statute  under  which  this  proceed* 
ing  was  had,  enacts,  that  "where  any  person  owning  lajKis  oi 
tenements,  shall  sell  the  same,  and  enter  into  bond,  or  dbli- 
gation  to  make  titles  thereto,  and  shall  depart  this  life  withotti 
having  made  titles,  in  that  case,  the  person  to  whom  such 
bond  or  obligation  was  given,  his  executors  or  administrators 
may  petition  the  Orphans'  Court  of  the  county,  where  pro- 
bate of  the  will  of  such  deceased  person  was  taken,  or  letters 
of  administration  granted,  to  compel  the  executors  or  admin- 
istrators to  make  title  agreeably  to  the  bond,  or  obligation, 
given  by  the  decedent :  and  it  shall  be  the  duty  of^uch  court 
to  cause  their  clerk,  or  register,  to  cause  notice  of  such  peti- 
tion to  be  published  in  some  newspaper  in  this  State,  once  a 
month  for  at  least  three  months,  when  the  court  may,  if  they 
find  that  the  said  contract  was  fairly  made,  order  the  execu- 
tor or  administrator,  to  make  titles  as  such,  to  the  lands  or 
tenements,  sold  by  their  testator  or  intestate  j  and  any  execu- 
tor or  administrator  refusing  to  comply  with  such  order,  may 
by  such  court  be  imprisoned  for  the  contempt,  until  they 
will  comply  with  the  order  of  such  court,"  &c.  [Clay's  Dig. 
157,  ^  38.] 

The  jurisdiction  conferred  upon  the  Orphans'  Court  by  this 
enactment,  is  of  a  special  and  limited  nature,  and  the  course 
of  procedure  prescribed,  not  coaformable  to  the  practice  or- 
dinarily pursued,  either  at  law  or  in  Chancery.  To  entitle 
the  vendee  of  real  estate,  who  holds  a  bond  for  title,  to  avail 
himself  of  its  provisions,  he  should  show  by  his  petition  such 
a  state  of  facts  as  indicate  that  he  comes  within  the  category 
intended  to  be  provided  for.  This  principle  has  been  sp  of- 
ten asserted  in  respect  to  special  and  extraordinary  jurisdic- 
tions, that  it  cannot  be  necessary  to  support  it  by  authority. 

Without  stopping  to  scan  with  particularity  the  petition  in 
the  case  at  bar,  we  think  it  obviously  defective  in  not  alledg- 
ing,  that  the  administrator  of  Peter  Crimm,  deceased,  deriv- 
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ed  his  authority  by  appointment  from  the  Orphans'  Court  of 
PickenB.  The  statute  is  too  explicit  in  its  requirement  to 
admit  of  controversy,  that  the  personal  representatives  of  a 
decedent  must  have  received  his  letters  testamentary,  or  of 
administration,  from  the  court  that  is  called  on  to  decree  the 
execution  of  titles.  This  conclusion  is  the  clear  result  of 
what  was  said  in  Simpson  v.  Simpson,  Minor's  R.  33 ;  Sami- 
nels  V.  Pindlay,-7  Ala.  R.  635. 

The  judgment  of  the  Orphans'  Court  is  consequently  re- 


BRADLEY  v.  GIBSON. 

1.  In  an  action  of  slander  for  callmg  the  plaintiff  a  hog  thief,  evidence  of  a 
conunon  report,  that  the  plaintifi*  had  beeh  accused  of  that  crime  in  Mis- 
sisBippi,  and  had  runaway,  is  not  admissible  in  mitigation  of  damages* 
without  showing  previously  that  plaintiflPs  general  character  is  bad,  and 
that  such  report  was  believed  by  his  neighbors. 

%  Nor  it  evidence  of  such  report  admissible  in  connection  with  a  knowledge 
And  belief  of  the  report  by  the  defendant,  to  rebut  the  presumption  of  mar- 
Sice  in  mitigation  of  damages,  unless  accompanied  by  a  distinct  admiamoii 
that  the  charge  is  false. 

Error  to  the  Circuit  Court  of  Montgomery. 

Action  on  the  case,  by  Gibson  against  Bradley,  for  speak- 
ing and  publishing  slanderous  words.  The  words  alledged 
to  have  been  spok(in,  charged  the  plaintiff  with  being  a  hog 
ihief,  and  that  he  runaway  from  Mississippi  for  stealing  hogs, 
and  that  the  plaintiff  could  prove  it. 

At  the  trial,  upon  the  issue  of  not  guilty,  the  defendant  in 
mitigation  of  damages,  offered  to  prove  it  was  a  common  re- 
port in  the  neighborhood,  where  plaintiff,  Gibson,  lives,  tliat 
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he  had  been  accused  of  stealing  hogs  in  Mississippi,  and  that 
he  had  left  Mississippi  for  that  purpose. 

The  defendant  also  offered  to  prove  by  another  witness, 
that  such  was  also  the  report  in  Mississippi,  and  that  the  wil* 
ness  came  from  that  State  to  this  about  the  time  that  Oibaon 
did.  He  also  offered  to  prove  that  it  was  a  common  report 
in  the  neighborhood  where  Gibson  lived,  that  he  had  ninar* 
way  from  Mississippi  for  stealing  hogs. 

This  evidence  was  excluded  by  the  court,  and  the  defend- 
ant  excepted.  The  exclusion  of  this  evidence  is  now  assign-* 
ed  as  error. 

J.  P.  Saffold,  for  the  plaintiff  in  error,  argued,  that  the 
action  of  slander  puts  the  character  of  the  plaintiff  in  issue, 
and  if  that  is  bad,  it  is  unreasonable  to  expect  damages  as  a 
compensation.  Here  the  general  report  was  shown  to  exist 
anterior  to  the  time  when  the  words  were  spoken,  and  the 
case  is  directly  within  the  decision  of  Cummins  v.  Walters,  1 
Porter,  323. 

The  general  current  of  cases  in  the  English  courts  is,  that 
the  defendant  may  show  the  plaintiff  labored  under  suspi-» 
cion,  both  before  and  at  the  tim^  the  words  were  spoken. 
[Leicester  v.  Walter,  2  Camp.  251 ;  Wyatt  v.  Gore,  1  Hall's 
Oases,  299.]  To  the  same  effect  are  the  decisions  in  many 
of  the  States.  [Warmouth  v.  Cramer,  3  Wend.  396  ;  Nelson 
V.  Evans,  1  Dev.  9 ;  Wilson  v.  Apple,  3  Ohio,  270 ;  Dolbitt 
V.  Greenfield,  5  lb.  270 ;  Henson  v.  Veach,  1  Blackf.  371 ; 
Cook  V.  Bulkley,  1  Pennington,  169 ;  Buckler  v.  Sleever,  9 
Wheaion,  313;  Skinner  v.  Powers,  1  Wendell,  451;  Bu- 
ford  V.  McLuny,  1 N.  &  McC.  268 ;  Hyde  v.  Barclay,  3  Conn* 
466;  Lewis  V.  Niles,  1  Root,  346;  Calloway  t.  Middleton^ 
2  Marsh.  372 ;  Small  v.  Anderson,  4  Mon.  367 ;  Evans  v«. 
Smith,  6  lb.  364 ;  llow  v.  Scott,  6  H.  &  J.  438 ;  Axrington 
V.  Jones,  9  Porter,  139;  2  Starkie'sEv.  369- 

J.  £.  Bfii^sEii,  contra,  insisted,  that  report  merely  was  na 
gnmiid  to  mitigate  damages ;  the  report  must  have  been  siicb 
as  tp  fix  the  character  of  the  plaintiff.  But  under  no  cir-^ 
emnstences  can  reports  be  given  in  evidence,  unless  exist-* 
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mg  anterior  to  speaking  the  words.    [1  Porter,  327 ;  4  Cona. 
403 ;  2  Wend.  352.] 

GOLDTHWAITE,  J.— In  actions  of  slander,  the  general 
character  of  the  plaintiff  may  always  be  shown  by  the  de- 
fendant, nnder  the  general  issue,  for  the  plain  reason,  that 
e(»npensation  is  demanded  for  its  injury,  and  if  it  be  worth- 
less, or  indifferent,  it  is  proper  for  the  jury  to  know  it,  to  make 
a  correct  estimate  of  the  damage  it  has  sustained.  This  is 
the  eonoeded  rule  in  the  American  courts.  See  cases  cited 
by  plaintiff;  also,  Bod  well  v.  Swann,  3  Pick.  376.  In  the 
present  case,  the  effort  does  not  seem  to  have  been  to  show 
what  character  the  plaintiff  actually  sustained  where  he  liv- 
ed, but  to  induce  the  jury  to  infer  it  was  bad,  because  acomr 
mon  report  prevailed,  that  he  had  in  Mississippi  been  €U^cu»- 
ed  of  stealing  hogs.  If  the  plaintiff's  character  had  previ- 
ously been  shown  as  bad,  we  are  not  prepared  to  say  it  would 
have  been  improper  to  interrogate  the  witness,  so  as  to  show 
the  plaintiff's  character  was  affected  by  the  general  belief 
that  the  reports  in  circulation  w^ere  true.  To  this  extent, 
though  the  rule  is  denied  by  several  cases  elsewhere,  (Mapes 
Vu  Weeks,  4  Wend.  659 ;  Root  v.  King,  6  Cowen,  633,)  our 
own  court  seems  to  have  gone  in  Cummins  v.  Walters,  1  Por- 
ter, 323,  where  it  was  held  proper  for  the  defendant  to  show, 
it  was  generally  suspected  in  the  neighborhood,  that  the 
plaintiff  traded  with  slaves.  There,  the  general  suspicioa 
most  probably,  was  considered  as  equivalent  to  showing  the 
bad  character  of  the  plaintiff,  for  it  is  impossible  he  could 
have  been  thus  suspected  without  its  affecting  his  chaxacter. 
Beyond  this  we  are  imwilling  to  go,  being  clear  that  it  is 
with  reference  to  the  character  actually  sustained,  that  repu- 
tation is  admissible  to  lessen  the  damages. 

A  report  that  the  plaintiff  had  been  elsewhere  suspected, 
or  accused,  of  a  particular  offence,  certainly  has  no  tendeacy 
to  show  what  his  general  character  was  at  the  trial,  and  when 
not  directly  connected  with  it  by  the  general  belief  of  the 
neighborhood,  ought  not  to  go  to  the  jury  in  this  comieo- 
tion. 

There  is  an  aspect,  however,  in  which  it  may  deserve  coo^ 
sideration — whether  such  reports  are  not  proper  evidence  to 
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lebot  the  pcemmqytioo  of  malke^  when  it  is  sbowB  they  were 
communicated  to  the  defendant  vnder  such  eirctmutanoes  as 
to  induce  the  belief  they  were  well  founded.  Upon  general 
principles  the  defekidant  has  the  right  to  show  under  What 
circumstances  the  words  were  spoken.  [Kennedy  v.  Dear, 
6  Porter,  90;  Arrington  v.  Jones,  9  lb.  139;  Teague  v.  Wil- 
liams, 7  Ala.  Rep.  844.]  But  although  the  belief  in  the  re- 
P9rt  at  the  time,  may  greatly  lessen  the  presumption  of  mar 
lice,  if  they  are  retracted  when  the  party  discovers  he  is  mis- 
taken,  yet  it  is  said  such  evidence  is  never  admissible  unless 
accompanied  with  an  admission  of  the  falsity  of  the  charge. 
[Alderman  v.  French,  1  Pick.  1 ;  Mapes  r.  Weelra,  4  Wend. 
659.]  The  reasonableness  of  this  nde  is  evident,  when  it  is 
considered,  that  without  such,  an  offending  party  would  tri- 
umph in  going  out  of  court  with  light  or  nominal  damages ; 
and  the  ^aintiff,  though  gaining  his  suit,  woidd  be  in  a 
worse  condition  than  before.  The  unfounded  rumors  first 
compel  him  to  vindicate  his  character  by  suit,  and  then,  i6  ' 
the  absence  of  an  admission  of  their  falsity,'  are  given  in  evi- 
dence as  all  but  equivalent  to  a  justification.    ' 

In  our  judgment,  there  is  no  aspect  in  which  general  report 
can  be  admitted  in  an  action  liker  this,  without  a  distinct  ad- 
mission that  it  is,  in  point  of  fact,  unfounded. 

Judgment  affirmed. 
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HANRICK  &  POWELL  v.  THOMPSON. 

1.  A  poTchafler  who  buyd  atract  of  land,  pays  the  parchaae  money,  and  <A- 
tains  a  legal  title  without  notice  of  an  otttstanding  equitable  title,  will  be 
pToteeted  in  a  Gout  of  Chancery. 

%  yfheie  a  party  had  an  equitable  title  to  one  half  of  a  tract  of  land,  of 
which  the  line  had  not  been  run,  and  ascertained,  and  was  not  one  of  the 

62 
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L  oow  the  entire  tnct  olainecU 


Error  to  the  Chancery  Court  at  Montgoniiery* 

.  The  bill  was  filed  by  the  defendant  in  error,  in  which  it  is 
alledged,  that  he  purchased  the  west  half  fractional  section 
13,  township  14,  range  22,  from  the  Indian  located  on  it, 
that  the  other  half  was  purchased  by  one  William  Walker, 
since  deceased,  and  that  the  plaintiff  in  error,  Hanrick,  is 
executor.  That  at  the  time  of  the  purchase,  it  was  agreed 
between  Walker  and  himself,  that  the  land  should  be  equally 
divided  between  them,  by  running  aline  from  north  to  south, 
jwhich  would  give  to  each  285  acres.  The  purchase  money 
paid  by  each,  was  equal  in  amount.  That  the  line  was  run 
in  accordance  with  the  agreement ;  thai  complainant  took 
possession  of  the  west  half,  and  proceeded  to  make  improve- 
ments thereon  up  to  the  line.  That  at  the  time  the  purchase 
was  made,  the  agreement  concerning  the  division  was  fully 
explained  to  R.  W.  McHenry,  the  certifying  agent  for  the 
sale  of  Indian  reservations,  and  was  by  him  immediately  re- 
duced to  writing,  and  that  he  set  down  in  figures,  upon  the 
margin  of  the  deed  executed  by  complainant,  the  whole  num- 
ber of  acres  in  the  fraction,  equally  divided  between  said 
Walker  and  complainant,  and  at  the  same  time,  made  an  en- 
try in  his  book,  kept  for  that  purpose,  opposite  the  name  of 
each  purchaser,  and  located  the  number  of  acres  to  which 
each  was  entitled  being  285  acres. 

That  since  the  decease  of  Walker,  Hanrick,  as  his  esiecu- 
tor,  has  sold  to  one  N.  B.  Powell,  the  east  half  of  said  frac- 
tional section,  and  executed  to  him  a  deed  for  320  acres,  and 
that  Hanrick  and  Powell,  confederating  together,  have  by 
some  means  procured  a  patent  for  the  same,  thereby  ^ving 
unto  complainant  only  250  acres ;  that  complainant  took  pos- 
session in  the  lifetime  of  Walker,  of  the  265  acres,  and  has 
remained  in  quiet  possession,  until  a  suit  wa^  commenoed  by 
Powell  to  recover  the  land  from  him.  The  prayer  of  the 
bill,  is  for  an  injunction,  and  for  a  decree  for  the  divmon  of 
the  land. 

Hanrick,  and  Powell,  by  their  answers,  deny  all  fraud,  and 
assert  that  they  have  no  knowledge  of  the  agreement  set  out 
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in  the  biU|  and  do  not  believe  that  Bny  such  existed ;  tiiat 
Hanrick,  as  executor,  with  power  to  sell,  sold  the  land  at 
public  auction,  and  conveyed  the  same  in  good  faith  to  Pow- 
eU, without  aiiy  kno'wledge  of  complainant's  claim ;  that 
comjdainant  was  present  at  the  sale,  and  did  not  set  up  his 
title.  Admits  that  a  patent  issued  to  his  testator  for  320  ^ 
acre& 

Powell  states  that  he  pmcfaased  in  good  faith,  for  a  valuar 
ble  considemtion,  and  without  notice  of  complainant's  claim, 
that  he  has  paid  the  purchase  money,  and  received  a  convey- 
ance. Both  defendants  leljr  on  the  statute  of  frauds,  and 
demur  to  the  bilL 

The  testimony  of  McHenry  has  been  taken.  He  states 
that  there  was  an  understanding  between  complainant  and 
Walker,  that  the  land  was  to  be  equally  divided  between 
them.  At  their  request  he  made  an  equal  division  of  the 
number  of  acres,  and  inserted  it  in  the  face,  or  at  the  bottom  of 
each  contract,  or  bond,  and  also  made  an  entry  of  the  same 
in  his  book  of  locations.  The  parties  paid  for  an  equal  num- 
ber of  acres  to  the  receiver,  or  Indians,  and,  as  he  believes, 
paid  an  equal  amount  of  money.  He  knows,  that  the  parties 
did  agree  to  divide  the  land,  and  to  take  an  equal  number  of 
acres. 

The  Chancellor,  considering  the  {^eement  to  divide  the 
land  established,  and  that  if  within  the  mischief  of  the  sta- 
tute  of  frauds,  there  was  such  a  part  performance,  as  to  take 
the  case  out  of  the  statute,  decreed  a  partition  according  to 
the  contract. 

From  this  decree  this  writ  is  prosecuted. 

Pkck  &,  OhAKKE,  for  plaintiffs  in  error,  contended — 1.  That 
the  bill  was  destitute  of  equity. 

2.  That  the  contract  was  void  under  the  statute  of  frauds, 
not  being  in  writing,  and  signed  by  the  parties.  [Clay's  Dig. 
254 ;  16  Wend.  28,  and  cases  there  cited. 

3.  That  Powell  was  a  bona  fide  purchaser,  without  notice, 
for  a  valuable  consideration,  and  therefore  entitled  to  protec- 
tion. [1  Story's  Com.  69,  76,  398 ;  2  Id.  260.  602,  §  1267  ; 
Id.  716,  ^  1602,  1608.] 
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Bklser,  contra,  cited  6  Porter,  246 ;  6  Id.  84 ;  Story's  Eq. 
PI.  76,  372,  464. 

ORMOND,  J. — We  shall  not  enter  upon-the  inquiry,  wheth- 
er there  was  such  a  note,  or  mirhorandum  in  writing,  as 
would  satisfy  the  requirements  of  the  statute  of  frauds,  be- 
cause, conceding  such  to  be  the  fact,  we  think  Powell  is  en- 
titled to  recover,  upon  the  ground  that  he  was  a  bona  fide 
purchaser,  without  notice  of  the  claim  of  the  defendant  in 
error,  and  therefore  entitled  to  the  protection  of  the  court. 

There  is  no  groimd  for  pretending,  that  either  Hanrick,  the 
executor  of  Walker,  who  had  sold  the  land,  or  Powell  the 
purchaser,  had  any  notice  of  the  claim  set  up  by  the  defend- 
ant in  error.  They  both  expressly  deny  any  stich  notice, 
and  every  fact  from  which  such  notice  could  be  inferred. 

It  isalledged  in  the  bill,  that  the  complainant  and  Walker 
purchased  jointly  a  fractional  section,  570  acres,  which  they 
agreed  to  divide  equally,  by  a  line  running  east  and  west, 
giving  to  each  285  acres ;  that  the  line  was  run  out,  in  ac- 
cordance with  the  agreement ;  that  he  took  possession  of  the 
west  half,  and  proceeded  to  make  improvements  thereon,  vp 
to  the  line.  The  answers  explicitly  deny  that  any  such  line 
was  run,  or  that  any  traces  are  to  be  found  of  such  a  line, 
"^he  only  proof  is,  that  of  the  certifying  agent,  who  states, 
that  there  was  an  uij^erstanding  that  the  land  was  to  be 
equally  divided,  between  Walker  and  the  complainant;  that 
they  paid  for  an  equal  number  of  acres,  and  at  their  request, 
he  made  an  eqifel  division  of  the  number  of  acres,  and  insert- 
ed it  in  the  face,  or  at  the  bottom  of  each  contract,  and  also 
made  an  entry  of  the  same  in  his  book  of  locations.  We  do 
not  understand  from  this  testimony,  that  the  witness  made  a 
survey,  to  ascertain  where  the  line  would  run,  which  would 
divide  the  fraotionad  section  into  two  equal  parts,  and  by  vis- 
ible maxks,  oj  otherwise,  indicated  where  it  was.  The  only 
fair,  or  reasonable  inte^pri^taliou  is,  ^hat  he  merely  made  a  cal- 
culation, a  division  as  he  accurately  terms  it,  for  the  purpose 
.of  making  an  entry  of  the  trup  amount,  or  number  of  acres, 
upon  the  contract,  and  in  his  book  of  locations,  leaving  the 
parties  themselves  to  ascertain  the  position  of  tlie  line,  which 
would  divide  their  respective  tracts. 
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Such  a  line  was  necessary  to  be  run,  because  the  United 
States  survey,  divided  the  fractional  sections  into  unequal 
portions,  making  the*  east  half  a  complete  half  section  of  land, 
containing  320  acres,  whilst  fhe  west  half  contained  but  250 
acres.  If  such  a  line;  had  been  run,  as  alledged  in  the  bill, 
and  the  complainant  had  made  improvements  up  to  the  line, 
such  an  actual  occupancy  of  the  land,  would  have  been  suffi- 
cient to  put  the  purchaser  upon  inquiry.  But  there  is  no 
proof  that  such  a  line  was  run,  or  occupation  m  accordance 
wkh  itk  The  facts,  as  they  appear  upon  the  record,  are,  ^at 
a  patent  issued  to  Walker  for  the  easthalf  of  the  seetion,  call- 
ing for  320  acres ;  that  Hanrick,  his  executor,  eulvertised  and 
sold  the  land  to  Powell,  at  public  eale,  who  paid  the  purchase 
money,  and  obtained  the  title  therefor,  without  notice  of  the 
ckum  of  the  complainant  to  a  portion  of  the  land,  and  with- 
out fioich  a  possession  as  would  have  put  him  upon  inquiry, 
as  to  the  character  of  the  claim  asserted  in  virtue  of  such  pos- 
session. He  is  then,  a  purchaser  for  a  Valuable  considera- 
tion, without  notice  of  any  adverse  claim,  having  paid  the 
purchase  money,  and  completed  his  title,  before  receiving 
notice.  H^  unites  the  legal  title  to  an  equity  equal  to  thajt 
of  the  complainant,  and  has  therefore  a  right  to  be  {Nrotected 
in  a  court  of  equity.  For  authorities  upon  this  well  known 
rule  of  equity,  see  the  cases  cited  upon  the  brief  of  the  plain- 
tiff in  error. 

From  this  view  it  follows,  that  the  Chancellor  erred  jn  the 
decree  rendered  by  him,  which  must  be  reversed,  and  a  de- 
cree be  here  rendered  dismissing  the  bill. 


HUDSON,  Guardian,  &c.  v.  PARKER. 

I.  Wfa«re  the  account  <^a  gtaHian  ia  audited  and  xeported  for  aHowanee, 
and  he  movei  to  amend  i  settlement  made  with  the  ccdnrt  at  a  prerioua 
umn,  which  ia  refvaed — conceding  the  power  of  the  court  tp  have  granted 
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the  motion,  to  induce  a  reversal,  the  record  should  show  that  the.giiaBidian 
was  prejudiced  hj  the  decision  against  him. 
3.  A  decree  of  the  Orphans'  Court,  reciting  that,  the  guardian  of  a  female 
ward  was  indebted  to  her  husband  jn  his  wife's  right,  and  adjudging  that 
the  guardian  pay  over  that  sum  to  the  husband,  is  a  decree  in  favor  of  the 
latter,  and  is  defective,  because  it  is  not  in  favor  of  both  husband  and 
wife. 

Writ  of  Error  to  the  Qrpbans'  Court  of  Pike. 

The  defendant  in  error  presented  his  petition  to  the  court 
below,  stating  his  intermarriage  with  Mary  L.  Hudson,  of 
whose  person  and  estate  the  plaintiff  had  been  appointed  a 
guardian,  and  praying  that  the  latter  might  be  summoned  to 
appear,  and  show  cause  why  a  <'  final  settlement  of  the  es- 
tate may  not  be  had,  in  order  that  the  said  Walter  C.  Parker, 
in  right  of  his  wife,  may  not  receive  that  portion  of  the  es- 
tate of  William  Hudson,  deceased,  which  l)elong8  to  her,  the 
said  Mary  L.  Hudson,  wife  of  Walter  C.  Park^,  aforesaid, 
as  heir  of  the  said  William  Hudson."  It  was  accordingly 
ordered,  that  a  citation  issue  to  the  guardian;  who  thereupon 
appeared,  and  filed,  as  the  record  recites,  his  account  and 
vouchers,  which  were  examined,  audited  and  reported,  and 
publication  made  as  required  by  the  statute. 

.  On  the  day  appointed  to  diow  cause  against  the  allowance 
of  the  account,  as  stated  by  the  Judge,  the  defendant  moved 
to  jUQend  the  settlement  made  with  the  court  in  the  year 
1840,  by  a  deduction  of  $10  16-100,  which  it  was  alledged 
was  an  error  to  his  prejudice  ;  but  the  motion  was  overruled. 
Thereupon  the  account  was  allowed  as  reported,  and  a  de- 
cree rendered,  stating  that  "  David  Hudson,  guardian  as  afore- 
said, is  indebted  to  Walter  C.  Parker,  in  right  of  his  wife, 
Mary  L.  Hudson,  in  the  sum  of  $643  56i — ^it  is  adjudged 
^and  decreed,  that  the  said  David  Hudson,  pay  over  to  him, 
ihe  said  Walter  C.  Parker,  the  said  sum  of  $643  65i|  for 
fv^hich  execution  issue." 

J.  BuFORD,  for  the  plaintiff  in  error,  made  the  following 
points :  1.  If  the  wife  survive  the  husband,  she  is  entitled 
to  her  chosesin  action.  [1  Chttty^s  Plead.  21,  22.]  2.  If 
ihe  wife  die  pending  the  settlement  of  ^her  guardian's  ac- 
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bount,  tile  decree  ^ould  be  in  faror  of  her  persona)  represent 
tatives,  (6  Ala.  Rep.  610;)  and  if  she  be  living,  it  idiaald 
be  in  favor  of  herself  aoid  husband  jointly.  [3  Ala.  Rep. 
663.] 

J.  E.  Belser,  for  the  defendant  in  error.  The  error  in 
the  settlement  of  the  guardian's  accounts,  for  a  year  previous 
to  the  rendition  of  the  decree,  if  it  really  existed,  could  not 
be  corrected  at  the  instance  of  *the  guardian.  [Clay's  Dig. 
226,  ^  27;  6  Porter's  Rep.  184;  4  Ala.  Rep,  121;  6  Id. 
614] 

The  decree  is  not  in  favor  of  the  husband  of  the  ward  alone. 
ITiis  is  sufficiently  shown  by  the  terms  of  the  decree  itself. 
[3  Ala.  R.  653;  6  Id.  610.] 

COLLIER,  C.  J.-*-*-Concediag  it  to  have  been  competent 
for  the  Orphans'  Court  to  have  petmitted  the  deduotioo  from 
the  eharges  made  in  the  guardian's  acooimt  against  himself, 
it  18  quite  enough  to  say,  that  there  is  nothing  in  the  record 
to  show  that  the  error  suggested,  did  in  point  of  fact  exist. 
We  cannot  then  know  that  the  court  did  not  decide  correct- 
ly, and  must  rather  intend  in  favor  of  the  decree.  It  is  an 
acknowledged  principle,  that  the  party  alledging  an  error, 
toust  show  its  existence,  and  presumptions  cannot  be  indulg- 
ed prejudicial  to  the  judgment  of  the  primary  court. 

In  Crenshaw  v.  Hardy,  3  Ala.  Rep.  663,  it  was  held,  that 
where  an  infant  ward  marries,  an^  the  accounts  of  her  guar- 
dian are  audited  and  reported  for  final  settlement,  a  decree 
for  a  balance  in  his  hands  must  be  rendered  in  favor  of  both 
the  husband  and  wife.  In  that  case  a  decree  in  favor  of  the 
husband  alone  was  reversed  on  error.  It  is  insisted  for  the 
defendant  in  error,  that  in  the  present  case,  the  decree  is,  i» 
effect,  in  favor  of  himself  and  wife.  True,  it  recites  that  the 
guardian  is  indebted  to  the  husband  in  right  of  his  wife,  and 
it  is  adjudged  that  he  recover  in  her  right.  This  is  nothing 
more  than, is  shown  by  the  entire  record,  viz  :  that  the  lia- 
bility of  the  guardian  results  from  his  accountability  to  the, 
wife — ^that  from  her,  as  the  meritorious  cause,  the  right  of 
recovery  emanates.     The  decree  is  in  favor  of  the  husband 
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alone — and  execution  upon  it  would  issue,  in  hidnsme,  if  her 
were  to  die,  in  favor  of  his  representatives,,  audttot  his  wife* 
'It  results  from  this  view,  that  the  judgment  of  the  Orphans! 
Court  must  be  reversed,  and  the  cause  remanded. 


BROWN  v.  LITTLE. 


1.  A  judgment  by  cofesfion,  under  a  warrant  of  attorney,  although  it  is  un- 
necessary to  set  out  the  warrant,  or  its  proof,  on  the  record,  must  show  the 
authority  was  verified,  and  sufficient  to  authorize  the  particular  judgment 

'  'Under  a  power  to  L.  and  his  executor  to  take  a  judgment,  tl^e  exeeotor  is 
not  entitled  to  enter  it  up,  ^wifhoot  proving  the  power  and  produclo^  aad 
provingthe  note  to  which  the  pow^r  applies,  as,  well  as  his  letteis  testsr 
xnentajy. 

J  i 

,    Writ  of  Error  to  the  Circuit  Court  of  Washington. 

_  At  the  spring  term  of  said  court,  for  the  year  1846,  Sarah 
Little,  as  the  executrix  of  George  W.  Little,  filed  a  declara- 
tion in  assumpsit,  against  Benjamin  I.  Brown,  on  a  note,  da- 
ted 7th  October,  1843,  payable  to  Geo.  W.  Little,  on  the  1st 
March,  1845,  for  one  thousand  dollars.  No  process  appears 
in  the  transcript,  nor  was  there  any  appearance  by  attorney. 
At  the  same  term  a  judgment  was  entered  in  these  terms : 
*'  This  day  came  Sarah  Little,  executrix  of  the  last  will  and 
testament  of  Geo.  W.  Little,  deceased,  and  exhibited  to  the 
court  here,  the  writing  obligatory  of  the  said  Benj.  1.  Brown, 
authorizing  the  said  Geoi  W.  Little,  his  attorney,  executors, 
administrators,  or  assigns,  to  take  a  judgment  by  confesssion 
against  the  said  Benjamin  I.  Brown,  for  the  aAount  of  a 
promissory  note,  in  the  said  writing  obligatory  specified, 
and  stating  that  the  amount  of  the  note  is  $1,008  88.  It  is 
therefore  considered,"  &c.  rendering  judgnient  for  that  sum. 
The  rendition  of  this  judgment  is  now  assigned  as  error. 
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E.  W.  Peck,  for  the  plaintiff  in  error,  insisted — 

1.  That  the  record  of  a  confession,  or  warrant,  or  power 
of  attorney,  ought  to  show  when  the  w^rant  was  made. 

2.  Conceding  the  existence  of  the  warrant,  the  entry  ought 
to  show  the  {daintiff  was  executrix,  otherwise  there  is  no  au- 
thority. 

3.  It  does  not  appear  the  warrant  of  attorney  was  proved 
before  the  court. 

4.  The  authority  may  not  hare  been  to  confess  judgment 
in  the  particular  court. 

No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAITE,  J.— The  practice  in  the  English 
courts  with  relation  to  warrants  of  attorney,  is  somewhat  dif- 
ferent from  that  which  prevails  with  us.  There,  writs  of  er-- 
ror  upon  judgments  entered  by  warrant,  are  never  heard  of, 
but  the  courts  control  their  abuse,  and  correct  irregularities  in 
the  proceedings  by  motion.  [ZChitty'sG.  P.  333.]  Asa 
preliminary  to  allowing  judgments  of  this  nature  to  be  enter- 
ed up,  the  courts  require,  in  general,  the  affidavit  of  the  sub- 
scribing witness  to  the  execution  of  the  warrant ;  aud  also,  an 
affidavit  that  the  debt  continues  due.  [3  lb.  671.]  With  us, 
the  mode  is  to  apply  directly  to  the  court,  to  render  the  judg- 
ment, upon  producing  and  proving  to  the  court  a  warrant  au- 
thorizing the  particular  judgment  which  is  asked.  In  Hodges 
V.  Ashurst,  2  Ala.  Rep.  301,  and  Bissell  v.  Carville,  6.1b.  603, 
questions  arose  as  to  the  sufficiency  of  the  judgment  entries, 
and  we  held,  it  must  appear  from  the  recitals  that  the  author- 
ity was  verified  to  the  court,  and  that  it  -was  sufficient  to 
warrant  the  particular  judgment  given,  although  it  is  not  es- 
sential to  set  out  the  warrant,  or  its  verification,  in  terms  in 
the  entry.  la  the  present  case,  it  is  said  the  writing  obliga- 
tory was  exhibited  to  the  court,  aiithorizing  Little,  his  attor*- 
ney,  exei^utors,  administrators,  or  assigns,  to  take  a  judgment 
by  confession,  fbr  the  amount  of  a  promissory  note  therein 
specified,  but  it  does  not  appear  that  the  warrant  was  proved, 
as  well  as  exhibited,  or  that  the  note  described  in  the  war- 
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rant  was  produced  or  proved  to  the  court.  In  addition  to 
these  defects,  no  evidence  whatever  was  exhibited  to  the 
court,  that  the  plainjtifF  was  the  executrix  of  Little.  It  is 
true,  if  the  confession  had  been  entered  by  an  attorney,  ap- 
pearing for  the  defendant  by  virtue  of  this  warrant,  we  might 
not  be  constrained  to  look  beyond  the  appearance.  [Hill  v. 
Lambert,  Minor,  91.j  But  the  practice  is  otherwise,  when 
the  party  undertakes  himself  to  act  under  the  power. 

For  these  defects  in  the  entry,  the  judgment  must  be  re- 
'  versed  and  remanded. 


PRYOR  &  FISHER  v.  BUTLER. 

•1.  A  purchaser  of  a  lot  at  a  mortgage  sale,  where  the  lot  had  previously  beeD 
sold  under  execution  against  the  mortgagor,  and  the  possession  delivered 
by  the  sheriff  to  such  purchaser,  cannot  transfer  his  title,  so  as  to  authorize 
his  alienee  to  sue  in  his  own  name. 

Error  to  the  Circuit  Court  of  Coosa. 

This  was  an  action  of  trespass  to  try  title  to  a  lot  of  land 
in  Wetumpka. 

The  material  facts  as  they  appear  upon  a  bill  of  exceptions 
are,  that  the  plaintiff  produced  a  patent  for  the  lot  in  question 
fropa  the  United  States,  to  one  Fleming  ;  a  deed  from  Flem- 
ing to  Owen  &  Wright,  which  he  proved  by  the  subscribing 
witnesses  thereto ;  siso  a  deed  from  Owen  &  Wright  to  Ste- 
ber  and  Warren,  which  was  duly  acknowledged  before  a  Cir- 
cuit Judge,  and  recorded ,  in  Coosa  county.  Th«  plaintiff 
then  offered  to  read  a  mortgage,  executed  by  Steber  and 
Warren,  on  the  lot  in  question,  dated  the  8th  August,  1837, 
which  was  recorded  upon  .  an  acknowledgement  made  the 
same  day.     The  deed  was  recorded  31st  October,  1837. 
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The  plaintiff  also  proved  the  execution  of  the  mortgage  by 
the  subscribing  witnesses.  It  was  given  to  secure  the  pay- 
ment of  three  notes,  due  by  Steber  &  Warren,  to  the  Bank, 
dated  31st  July,  1837,  and  due  26th  July,  1838,  1839  and 
1840.  The  mortgage  contained  a  proviso,  that  if  the  notes 
were  not  punctually  paid,  it  should  be  lawful  for  the  Presi- 
dent of  the  Bank  to  seize  and  sell  the  lot  for  the  payment  of 
the  notes. 

The  plaintiff  then  read  a  resolution  adopted  by  the  direc- 
tors of  the  Bank,  authorizing  the  President  to  transfer  the 
mortgage  to  Henry  D.  BuUard,  and  also  read  an  assignment 
of  the  mortgage  by  the  President,  to  Bullard,  dated  2d  Au- 
gust, 184t  He  then  proved,  by  the  cashier  of  the  Bank, 
that  the  notes  of  Steber  &  Warren  were  bona  fide  the  pro- 
perty of  the  Bank ;  that  the  first  was  paid,  28th  July,  1838 ; 
that  the  other  two  were  paid  12th  August,  1841,  by  four 
notes  made  by  D.  Steber,  H.  D.  Bullard,  and  L.  P.  Butler, 
the  last  of  which  fell  due  1st  August,  1843.  That  the  firsC 
three  of  the  notes  were  paid  in  cash.  That  the  notes  of  Ste- 
ber &,  Warren  were  handed  to  the  bank  attorney,  and  put  in 
judgment.  He  further  proved,  that  the  sheriff  of  Coosa 
county  sold  the  lot  in  controversy,  under  execution  against 
Steber  &  Warren,  in  favor  of  the  -bank.  That  the  proceeds 
were  not  paid  to  the  bank,  but  an  order  given  to  pay  the  pro- 
ceeds to  Bullard.  That  the  Bank  sold  the  lot  under  the  mort- 
gage, in  August,  1841,  to  Bullard,  to  pay  the  balance  of  the 
debt  for  which  the  mortgage  was  executed. 

It  was  then  proved  that  Bullard  advertised  and  sold  the  lot 
to  the  plaintiff,  for  $125,  and  offered  to  read  the  deed  of 
•  Bullard  to  the  plaintiff  for  the  same.     The  defendants  ob- 
jected, but  the  court  overruled  the  objection  and  the  deed 
was  read. 

The  defendants  then  read  a  deed  from  the  sheriff  to  one 
Tilman  Leake,  for  the  lot,  which*  had  been  sold  on  a  judg- 
ment obtained  by  the  Bank  against  Steber  &  Warren,  and  a 
deed  from  Leake  to  J.  W.  Pryor,  one  of  the  defendants. 
They  also  read  an  order  by  the  Cashier  of  the  Bank,  direct- 
ing the  sheriff  to  pay  to  Bullard  the  money  in  his  hands,  ac^ 
cniing  from  the  sale  of  the  lot  upon  the  execution  of  the  bank 
against  Steber  &  Warren,  and  that  by  the  direction  of  Bui- 
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lard,  the  money  was  paid  to  Steber.  Steber  Sf  Warreu  were 
in  possession  of  the  house,  when  it  was  sold  by  the  sheriff  to 
Leake,  in  November,  1840,  and  at  the  sale,  the  sheriff  decla- 
red that  he  sold  subject  to  the  mortgage,  and  sold  only  the 
ihterest  of  Steber  Sf:  Warren.  Pryor  leasc^d  the  lot  from  Leake 
and  went  into  possession,  and  has  been  in  possession  ever 
since.  Afterwards  he  purchased  the  lot  from  Leake,  butwas 
informed  by  Steber,  before  he  purchased,  of  the  mortgage  in 
favor  of  the  Bank. 

The  defendant  moved  the  court  to  instruct  the  jury,  that 
they  should  find  for  the  defendant  upon  the  evidence. 

3.  That  if  the  judgment  under  which  the  sheriff  sold  the 
lot  to  Leake,  was  rendered  upon  any  of  the  notes  *cuped  by 
the  mortgage,  and  that  Bullard  received  the  proceeds  of  the 
sale,  they  should  find  for  the  defendant. 

3.  That  if  the  judgment  on  the  first  note  was  paid,  and 
judgments  recovered  on  the  others,  before  the  mortgage  was 
dissigned  to  Bullavd,  they  must  find  for  the  defendants. 

4  If  the  defendants  were  in  possession  of  the  lot  under 
their  purchase  from  Leake,  and  claimed  title  to  the  same  be- 
fore, and  at  tlie  time  Bullard  made  his  deed  to  the  {daintiff, 
then  they  should  find  for  the  defendant. 

6.  That  if  they  should  believe  all  the  facts  in  evidence, 
Butler,  the  plaintiff,  has  no  title  as  against  the  defendants. 

6.  That  Pryor  was  not  affected  by  the  notice  to  Leake, 
of  the  existence  of  the  mortgage,  if  he  was  ignorant  of  it. 

7.  That  Pryor  was  entitled  to  all  the  benefits  und^r  the 
sheriff's  sale,  that  the  banl^or  Bullard  would  have  been,  if 
they  had  purchased.  The  court  refused  all  these  charges, 
and  the  defendants  excepted. 

Pryor,  for  the  plaintiff  in  error,  relied  upon  the  refusal  to 
give  the  fourth  charge  moved  for,  as  decisive  of  the  case, 
and  declined  to  argue  the  other  assignments  of  error.  He 
contended,  that  the  defendant  being  in  possession,  ^uider  the 
deed  from  Leake,  a  year  before  the  deed  of  Bullard  to  the 
plaintiff  was  executed,  it  was  the  case  of  a  sale,  where  there 
was  an  adverse  possession,  and  that  there  could  be  no  recov- 
ery. He  cited  6  Ala.  Rep.  68  ;  4  Conn.  439 ;  6  Metcalfe, 
337. 
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Seth  p.  Storrs,  contra,  contended  that  the  mortgage  was 
recorded  in  time,  but  if  it  was  not,  the  defendants  purchased 
with  notice.  [2  Mass.  508 ;  6  lb.  24 ;  3  Atk.  646 ;  16  Ve- 
sey,  419;  2  Dess.  264;  1  McCord,  265.] 

Leake  could  convey  no  better  title  than  he  had  himself. 
[1  Vern.  484;  2  Johns.  295.] 

It  does  not  appear,  that  tjlie  deed  from  the  sheriff  to  Leake, 
or  from  him  to  Pryor,  were  recorded,  whilst  all  the  deeds  re- 
lied on  by  the  plaintiff  were  recorded.  The  deed  first  record- 
ed must  prevail  at  law.  [6  B.  4*  Aid.  142  ;  4  Johns.  216 ; 
13  Id.  471 ;  4  Con.  606 ;  1  Bay.  304 ;  2  Id.  80,  261 ;  1  Mc- 
Gord,  114.] 

The  possession  of  Pryor  was  not  an  adverse  possession,  as 
he  purchased  with  notice  of  the  mortgage,  and  subject  to  it, 
and  when  the  lot  was  sold  by  Bullard  to  the  plaintiff,  he  was 
present,  bid  for  the  lot,  and  did  not  disclose  his  title. 

ORMOND,  J. — We  do  not  consider  it  necessary,  or  pro- 
per, to  examine  any  of  the  questions  raised  upon  the  record, 
except  the  one  made  by  the  fourth  charge  prayed  for — ^that 
a  conveyance  of  land  is  void,  when  the  land  is,  at  the  time 
of  the  conveyance,  held  adversely  by  another.  This  was 
so  decided  by  this  court,  in  Dexter  if  Allen  v.  Nelson,  6  Ala. 
Rep.  68. 

It  is  insisted  here,  that  as  Leake,  and  Pryor,  had  notice  of 
the  mortgage  of  the  Bank  upon  the  land,  at  the  time  of  their 
purchase,  their  possession  is  not  adverse,  but  consistent  with 
the  title  derived  under  the  mortgage.  Leake  purchased  at  a 
sale  under  execution,  against  Warren  8^  Steber,  the  mortga- 
gors, they  being  in  possession  at  the  time  of  the  sale.  Leake 
received  the  sheriff's  deed,  and  went  into  possession,  after 
which  he  sold  and  conveyed  to  Pryor,  who  went  into  pos- 
session, and  has  remained  in  possession  ever  since. 

It  may  be  conceded  in  this  case,  that  neither  Leake  or 
Pryor,  can  resist  a  recovery,  against  a  purchaser  at  the  sale 
made  under  the  mortgage,  having  by  their  purchase,  acquir- 
ed only  the  interest  of  the  mortgagor,  and  therefore  placed 
in  the  same  condition  that  he  would  be  in,  if  the  action  had 
been  brought  against  him ;  but  the  admission  will  avail  no- 
thing here.     The  right  acquired  by  Bullard,  who  purchased 
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at  the  sale  made  under  the  mortgage,  was  a  right  to  recover 
the  lot  by  suit,  if  the  possession  was  in  another,  and  the  pos- 
session was  withheld.  This  right  to  sue,  he  could  not  trans- 
fer to  another.  It  is  an  ancient  doctrine  of  the  commo'n  law, 
"  that  nothing  which  lies  in  action,  entry,  or  re-entry,  can 
be  granted  over."  [Thomas,  Coke,  Litt.  99,  214,  a.]  Here, 
when  the  sale  was  made  by  BuUard  to  the  plaintiff,  the  pos- 
session was,  and  had  been,  for  some  time  previous  to  the  pur- 
chase by  BuUard  himself,  in  another,  who  was  in,  under 
claim,  and  by  color  of  title.  It  is  perfectly  clear,  therefore, 
that  the  claim  of  BuUard  was  merely  in  "  entry,"  and  this  we 
have  seen,  he  could  not  transfer  to  another. 

The  fact  that  Pryor  was  present  at  the  sale  to  the  plaintiff, 
bid  himself  for  the  land,  and  did  not  disclose  his  title,  (if 
such  was  the  fact,)  does  not  vary  the  case.  No  question 
arises  here  about  the  defendant's  title,  whether  it  is  good  or 
bad,  is  a  matter  in  which  the  plaintiff  has  no  interest.  It  is 
at  least  a  possession,  and  that  is  better  than  his,  which  has  no 
legal  validity  at  all 

This  is  decisive  of  the  case.  Let  the  judgment  be  revers- 
ed, and  the  cause  remanded. 


LOWRY,  ET  Ah.  V.  CLEMENTS. 

].  Although  the  act  of  1833,  directs,  that  when  an  attachment  shall  be  secr- 
cd  in  the  hands  of  a  supposed  debtor,  ^c.  of  the  defendant,  the  garnishee 
shall  be  summoned  in  writing,  yet  it  is  not  necessaiy  that  a  copy  of  the 
written  summons  should  be  resumed  with  the  attachment ;  but  a  return  by 
an  officer  that  he  had  suunnoned  a  third  person  as  a  garnishee,  will  war- 
rant the  inference  that  the  duty  was  performed  according  to  law. 

^.  To  authorize  a  judgment  against  a  garnishee  who  is  in  default,  It  is  ne- 
cessary, not  only  that  a  conditional  judgment  should  be  entered  agunst 
him,  but  a  mm  facias  issued  thereupon,  should  be  executed  and  returned, 
or  something  equivalent  should  be  shown. 
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3.  To  sostaiu  a  judgment  against  a  garnishee,  it  should  appear  that  the 
plaintiff  had  recovered  a  judgment  against  the  defendant  in  the  principal 
suit ;  but  it  is  allowable  for  the  garnishee  to  assign  errors  upon  the  latter 
judgment 


Error  to  the  County  Court  of  Pike. 

The  defendant  in  error  sued  out  an  original  attachment 
against  the  estate  of  David  and  Larkin  N.  Mimms,  on  which 
the  justice  issuing  the  same  made  the  following  indorsement : 
''The  sheriff  will  levy  this- attachment  in  the  hands  of  Geo. 
Lowry,  George  Mc Adams,  an^  James  Mimms  ,•"  and  the  she- 
riff returned,  that  he  had  "  personally  served  the  within  gar-  . 
nishment  on  George  Lowry,  James  Mimms,  and  Geo.  Mc- 
Adams." 

Damages  were  assessed  against  the  defendants  in  attach- 
ment, upon  their  default,  to  the  amount  of  $394  22,  and 
judgment  was  rendered  accordingly.  At  the  same  time,  a 
judgment  7iisi  was  rendered  ageiinst  the  garnishees,  and  a 
scire  facias  directed  to  issue,  A  judgment  final  was  render- 
ed at  the  succeeding  term,  against  the  garnishees,  for  the 
amount  of  the  recovery  against  the  defendants  in  attachment, 
reciting  the  judgment  nisi,  but  affirming  nothing  in  respect 
to  the  scire  facias. 

The  cause  is  brought  here  by  the  garnishees  who  insist 
that  the  judgment  against  them  is  erroneous — 1.  Because 
they  were  never  served  with  process  of  garnishment.  2. 
Because  a  scire  facias  was  not  issued  upon  the  judgment 
nisi,  and  served  on  them.  3.  Because  the  judgment  against 
the  defendants  in  attachment  was  rendered  without  a  jM-evi- 
ous  levy  on  property,  or  an  admission  of  indebtedness  by  the 
garnishees. 

J.  BuFORD,  for  plaintiff  in  error. 

J.  SL  Satre,  for  the  defendant  in  error. 

COLLIER,  C.  J. — It  is  enacted  by  the  attachment  law  of 
1833,  that  "  when  an  officer  shall  serve  an  attachment  in  the 
hands  of  any  person  supposed  to  be  indebted  to,  or  have  any 
of  the  effects  of  the  defendant,  he  shall  at  the  same  time  sum- 


424  ALABAMA. 


Lowry,  et  al.  v.  Clementfl. 


mon  such  person  in  writing,  to  appear  and  answer  as  a  gar- 
nishee, ($*c.  And  where  a  garnishee  shall  be  returned  sum- 
moned in  that  manner,  and  shall  fail  to  appear  and  answer, 
it  shall  be  lawful  to  enter  a  conditional  judgment  against  him, 
upon  which  a  scire  facias  shall  issue  returnable  tor  the  next 
term,  to  show  cause  why  final  judgment  should  not  be  entered 
against  him ;  "  and  upon  such  scire  facias  being  duly  executed 
and  returned,  if  such  garnishee  shall  fail  to  appear  according 
to  the  mandate  thereof,"  and  answer  upon  oath,  "  the  court 
shall  confirm  such  judgment,  and  award  execution  for  the 
plaintiff's  whole  judgment  and  costs."  [Clay's  Dig.  59,  ^^ 
19,20.]  •   ' 

The  statute,  it  will  be  observed,  does  not  require  that  a 
copy  of  the  written  summons,  which  he  is  -directed  to  leave 
with  the  garnishee,  shall  be  returned  with  the  attachment. 
It  is  only  the  mode  in  which,  in  the  language  of  the  act,  the 
officer  is  directed  to  "  serve  an  attachment  in  the  hands"  of 
a  third  person,  and  when  it  is  stated  in  the  Return  that  gar- 
nishments have  been  served  on  such  persons,  or  that  they 
have  been  summoned  as  garnishees,  the  inference  is,  that  the 
duty  has  been  performed  according  to  law.  See  Burt  v.  Par- 
ish ^  Co.  at  this  term. 

It  is  required  by  the  statute,  in  most  unequivocal  terms, 
that  to  authorize  a  final  judgment  against  a  garnishee,  who 
continues  in  default,  not  only  a  conditional  judgment  should 
be  entered  against  him,  but  a  scire  facias  issued  thereupon, 
should  be  executed  and  returned,  or  something  equivalent 
should  be  shown.  Here  a  conditional  judgment  has  been 
rendered,  but  it  does  not  appear  from  the  record,  that  a  scire 
facias  has  been  served,  or  even  issued.  This  is  a  fatal  de- 
fect. See  9  Porter's  Rep.  163;  1  Ala.  Rep.  48;  2  Ala. 
Rep.  73. 

It  is  certainly  essential  to  the  regularity  of  a  judgment 
against  a  garnishee,  that  it  should  appear  the  plaintiff  had  re- 
covered a  judgment  against  the  defendant  in  the  pfiucipal 
suit,  (Blair  V.  Rhodes,  6  Ala.  Rep.  648.)  But  ifsuch  a  judg- 
ment is  shown  by  the  record,  the  garnishee  cannot  assign 
errors  upon  it — if  the  defendant  does  not  object  to  its  legal 
correctness,  it  will  sustain  the  proceeding  against  the  garni- 
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shee.     [Minor's  Repu   129;  1  Stev.  Rep.   18t>;  3  Stew.  iL 
326.] 

For  tte  errdr  in  the  seeond  point  considered,  the  judg- 
ment of  the  County  Court  is  reversed^  and  the  cfuise  re^ 
manded. 


CLOUGH  V.  JOHNSON. 

1.  After  an  appeal  from  a  justice,  no  plea  in  abatement  can  be  interposed  to 
disclose  a  defect  in  the  affidavit  for  the  attachment,  which  was  the  process 
in  the  suit.  This  is  a  defect  in  the  proceedings  of  the  justice,  and  cured 
by  the  statute. 

Error  to  the  Circuit  Court  of  Macon. 

This  action  was  commenced  in  a  justice's  court,  by  Johnson, 
upon  attachment  process  against  Mary  Clough.  After  judg- 
ment there,  she  appealed  to  the  Circuit  Court,  where  she  ap- 
peared at  the  first  term  after  the  appeal,  to  plead  in  abate- 
i&ent  a  defect  in  the  affidavit  for  attachment.  The  court 
rejected  the  plea,  and  thjs  is  now  assigned  as  error* 

W.  W.  McLbstbr,  for  the  plaintiff  in  error,  cited  McRor y 

▼.  Smith,  1  Ala.  Rep.  N.  S.  157, 

Cocke,  contra,  insisted  that  no  plea  except  to  the  merits 
was  proper;  after  the  appeal     [Clay's  Dig.  315,  <^  12,3 

GOLDTHWAITE,  J. — The  statute  is  very  express  tjiat 
appeal  causes  from  justice's  comrts,  shall  be  tried  by  the  ap- 
pellate court,  acccording  to  the  justice  and  equity  of  the- 
case,  without  regarding  any  defect  in  the  warrant,  capifis, 
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summons,  or  other  proceedings  of  the  justice.  [Clay's  Dig. 
316,  ^  12.] 

The  affidavit  required,  when  the  process  is  by  attachment, 
is  ordinarily  drawn  by  the  justice,  and  in  our  judgment,  a 
defect  in  it  is  cured  by  the  appeal. 

It  is  truC)  pleas  of  this  nature  have  been  permitted  to  the 
right  to  sue  a  defendant,  who  for  some  particular  cause  is  ex* 
empt  from  the  jurisdiction.  [Reed  v.  Coker,  1  Stewart,  22.] 
But  in  such  cases  .the  defect  is  not  in  the  proceeding,  but  in 
the  jurisdiction.  In  McRcry  v.  Smith,  1  Ala.  Rep.  N.  8.  157, 
we  held  that  no  defect  of  this  kind  would  authorize  the  ap- 
pellate court  to  dismiss  an  appeal. 

Judgment  affirmed. 


LYON  V.  KREBS. 


1.  Where,  upon  a  motion  to  enter  satisfaction  of  a  judgment,  the  record  and 
decree  in  a  Chancery  cause,  between  the  same  parties,  was  offered  in  ev- 
idence by  the  defendant,  as  an  answer  to  the  motion,  and  the  court  deci- 
ded, that  the  precise  point  then  before  it,  was  decided  in  that  suit,  and  was 
a  bar  to  that  motion,  this  court  cannot  review  the  decision,  unless  the  pro* 
ceedings  in  the  Chancety  cause  are  before.it  It  will  make  no  difference 
that  the  court  had  previously  conomitted  an  error,  which  would  have  been 
sufficient  to  reverse  the  cause.  The  error  was  'mm^«^wl|  if  the  cooit 
was  correct  in  the  effect  it  ascribed  to  the  decree  in  Chai^ceiy,  and  it  de- 
volved on  the  party  complaining  of  it,  to  show  affirmatively  that  the  court  . 
erred. 

Error  to  the  Circuit  Court  of  Mobile. 

This  was  a  petition  for  a  supersedeas  by  the  plaintiff  in  er- 
ror, and  motion  to  enter  satisfaction  upon  an  execution,  which 
had  issued  against  him  and  others. 

Pending  the  trial  of  the  motion,  it  appears  from  a  bill  of 
exceptions,  that  the  defendant,  to  support  his  motion,  r«ad 
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the  petition  and  the  answer  thereto,  and  also  introduced  evi- 
dence which,  in  the  opinion  of  the  court,  was  sufficient  to 
prove  that  the  judgment  was  paid  and  satisfied  after  its  ren- 
dition, and  before  the  spring  term,  1844,  of  the  court,  and 
the  plaintiff  in  opposition,  and  as  a  bar  to  the  same,  produced 
to  the  court  the  bill,  answer,  and  decree,  in  a  cause  in 
Chancery,  and  as  a  further  bar,  produced  the  record  of  a  mo- 
tion in  this  cause,  at  the  spring  term,  1844,  of  the  Circuit 
Court,  and  the  judgment  thereon,  and  thereupon  the  court 
was  of  opinion,  and  decided,  that  the  said  judgment  so  ren- 
dered by  the  court,  at  the  spring  term,  1844,  was  a  bar  to 
the  present  motion,  and  was  conclusive  and  binding  as  to  the 
merits  of  the  motion,  and  that  the  evidence  to  prove  payment 
and  satisfaction,  was  inadmissible,  to  which  opinion  the  de- 
fendant excepted. 

The  record  of  the  motion  referred  to  in  the  bill  of  excep- 
tions, was  a  motion  by  the  defendant  to  quash  an  execution 
issued  in  the  cause,  which  at  the  spring  term,  1844,  was  over- 
raled  by  the  court,  because  the  facts  were  not  sustained  by 
the  record,  but  proposed  to  be  proved  by  parol. ,  The  pro- 
ceedings in  the  Chancery  cause  referred  to,  are  not  found  in 
the  record. 

The  judgment  entry  is  as  follows :  This  day  came,  dsc. 
and  thereupon  the  defendant  produced,  and  submitted  to  the 
court,  the  petition  for  a  supersedeas,  and  the  answer  of  the 
plaintiff  thereto,  and  the  said  plaintiff  produced  the  judgment  . 
rendered  in  this  cause,  at  the  spring  term,  1844,  of  this  court, 
on  the  motion  of  the  defendant  then  made,  and  also  the  re- 
cord of  the  proceedings  and  decree  had  before  the  Court  of 
Chancery  for  the  first  district  of  the  Southern  Chancery  Di- 
vision of  the'State  of  Alabama,  on  a  bill  filed  by  the  said  Ly- 
on, praying  an  injunction  to  the  collection  of  the  money  in 
this  cause,  on  the  same  ground  as  now  urged,  and  the  court 
now  being  of  opinion,  the  record,  decree  and  judgment,  are 
upon  the*  same  subject  matter,  and  are  conclusive  upon  the 
present  motion;  it  is  therefore  considered  by  the  court,  that 
the  supersedeas  be  diamiised,  Slc.  This  is  now  assigned  as 
error. 

SrcwAmr  and  Hofkins,  for  plaintiff  in  error,  contended, 
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that  the  court  erred  in  deciding,  that  a  judgment  on  a  iao- 
tion  to  quash  an  execution,  was  a  bar  to  a  subsequent  mo- 
.tion  to  enter  satisfaction,  and  that  this  error  was  not  cured 
by  a  recital  in  the  judgment  of  other  matters,  hot  9hown  in 
the  bill  of  exceptions.  That  as  it  was  evident  the  court 
committed  an  error  in  the  decision  it  made,  it  devolved  on 
ihe  other  side  to  show  affirmatively  the  fact  relied  on  by 
^he  court  as  the  foundation  of  its  judgment. 

Caicpbell  and  P.  Hamilton,  contra.  It  is  the  duty  of  the 
party  eilledging  an  error,  to  show  it  affirnlatively  on  the  re- 
cord. Every  reasonable  presumption  must  be  made  in  sup- 
port of  the  judgment.  It  appears  that  the  proceedings  in 
a  Chancery  suit,  were  in  evidence,  and  if  they  did  not  au- 
thorize the  judgment  of  the  court  below,  that  fact  should  be 
made  to  appear  to  this  court.  They  cited  7  Ala.  Rep.  29, 
784;  6  Id.  888 ;  I  Id.  615 ;  2  S.  &  P.  141  i  3  Id.  431 ;  1 
HUJ,  132;  3Litt,  14.] 

ORMOND,  J. — It  is  very  clear,  that  the  court  erred  in 
.holding,  that  the  decision  upon  the  previous  motion  to  quash, 
was  a  bar  to  .the  subsequent  motion  to  enter  satisfaction  up- 
on the  execution.  It  further  appears,  that  the  plaintiflF  as  ah 
answer  to  the  motion,  offered  in  evidence  the  proceedings 
and  decree  in  a  suit  in  Chancery  between  the  same  parties, 
.and  upon  this  the  court  in  its  judgment  relies,  as  an  adjudi- 
cation upon  the  same  point,  between  the  same  parties.  As- 
suming this  to  be  so,  it  was  an  answ*er  to  the  motion,  and 
authorized  the  judgthent  which  the  court  rendered,  and  in 
this  aspect,  the  error  which  the  court  had  previously  com- 
mitted would  be  immaterial,  as  it  could  not  prejudice  the  de- 
fendant, if  upon  the  other  facts  shown  to  the  court,  he  was 
not  entitled  to  succeed  in  his  motion. 

'The  propriety  of  the  judgment  of  the  cotirt,  evidently  de- 
-ponds  upon  the  facts  put  in  issue  in  the  Chancery  oaiiBe,  and 
the  decree  of  the  court  made  thereon,  and  it  is  obvious  that 
the  judgment  cannot  be  revised  without  the  Ghaocery  re- 
cord. This,  for  some  cause,  is  not  made  a  part  of  this  recofd ; 
and  in  our  opinion,  it  brings  the  case  within  the  well  known 
rule  of  this  court,  that  a  party  complaining  of  error  in  a  jadg- 
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meat,  must  show  it  affirmatively  upon  the  record,  as  other- 
wise the  presumption  will  be,  that  the  decision  is  correct . 
See  (he  authorities  *cited  by  the  defendant  in  error. ' 

The  counsel  for  the  plaintiff  in  error  insist,  that  they  brin{ 
themselves  within  this  rule,  by  showing  an  affirmative  error 
upon  the  record ;  and  that  the  effect  of  this  cannot  be  neu* 
tralized,  by  a  reason  assigned  by  the  court  for  its  judgment. 
This  proposition  is,  in  terms,  doubtless  true,  but  ih  this  case, 
it  does  appear  from  the  bill  of  exceptions,  that  the  proceed- 
ings in  the  Chancery  suit  were  in  evidence  before  the  court, 
and  to  this  evidence*  the  court  in  its  judgment  refers  as  the 
basis  of  its  decision,  ascribing  to  it  the  effect  of  an  adjudica- 
tion upon  the  precise  point  again  attempted  to  be  put  in  liti- 
gation. If  in  this  the  court  was  mistaken,  the  proceedings 
in  the  Chancery  suit  should  have  been  put  upon  the  record, 
that  the  judgment  might  be  revised.  As  the  matter  now ' 
stands,  it  is  merely  the  assertion  of  counsel,  against  the  de- 
cision of  the  court,  and  we  certainly  cannot  be  expected  to 
lake  for  granted,  that  the  record  of  the  Chancery  suit  is  not 
entitled  to  the  effect  ascribed  to  it  by  the  court. 

It  is  worthy  of  remark  too,  that  this  class  of  cases  resemble 
much  more  a  proceeding  in  Chancery,  than  a  suit  at  law. 
The  motion  is  a  substitute  for  the  attdita  querela,  and  is  ad- 
dressed to  the  equity  of  tha. court.  The  formal  entry  of 
judgment  therefor^,  is  entitled  to  more  consideration,  so  far 
as  it  recites  facts,  or  assigns  reasons  for  the  judgment,  than 
the  entry  of  a  judgment  in  a  suit  at  common  law,  which  is 
nothing  more  than  the  conclusion  of  law,  pronounced  by  the 
court  as  its  minister,  upon  facts  ascertained  by  the  jury,  or 
admitted  by  the  pleadings. 

We  must  decide  eases  in  this  court,  upon  the  record  as  pre*< 
sented  to  us,  and  from  this  record  we  are  unable  to  say,  that 
any  error  has  intervened,  perjudicial  to  the  plaintiff  in  error. 
The  judgment  of  the  court  must  therefore  be  affirmed. 
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LANDRETH'S  ADM'R  v.  LANDRETH'S  DISTRIBU- 

TEES. 

1.  Where  a  paper  is  sent  np  with  the  transcript  which  is  not  necessarily  a 
part  of  the  record,  it  will  not  be  noticed  by  an  appellate  comt,  unless  it 
appeals  to  have  beenmade  such,  or  at  least  to  have  been  acted  on  by  the 
court  below. 

2.  Where  an  administrator,  in  the  settlement  of  his  accounts,  exhibits  tibe 
receipts  for  money  paid  by  him  to  one  who  subscribes  his  name  as  guar- 
dian of  the  infant  children  of  the  intestate,  but  does  not  prove  that  such 
person  was  guardian,  or  that  the  money  had  been  appropriated  to  the  use 
of  the  children,  the  Orphans'  Court'should  not  allow  the  payments. 

3.  Where  the  judgment  entry  recites  the  matter  differently  from  the  bill  of 
exertions,  the  latter  will  control  the  former. 

Writ  of  Error  to  the  Circuit  Court  of  Cherokee. 

The  plaintiff  in  error,  who  was  appointed  by  the  Orphans' 
Court  of  Cherokee,  administrator  of  the  estate  of  Thomas 
Landreth,  deceased,  Toluntaxily  presented  his  administration 
accounts  to  that  court  for  settlement.  The  account  was  ac- 
cordingly stated  and  reported  for  allowance,  the  extent  of 
the  administrator's  indebtedness  to  the  estate  ascertained,  the 
share  of  each  distributee  adjusted,  and  a  several  decree  ren- 
dered in  favor  of  each,  for  what  he  or  she  was  entitled  to  ; 
for  which  executions  were  directed  to  issue. 

In  the  account  exhibited,  the  administrator  credited  him* 
self  with  several  sums  of  money,  &c.,  paid  to  John  Lowry, 
guardian  of  the  infant  children  of  the  intestate.  To  sustain 
these  items,  he  produced  the  receipts  of  Lowry,  and  proved 
that  the  sums  expressed  in  them  was  only  a  reasonable  al- 
lowance for  the  maintenance  of  the  children.  But  no  proof 
was  adduced,  (as  the  bill  of  exceptions  affirms,)  to  show  that 
Lowry  was  guardian,  other  than  the  recital  of  the  receipts, 
or  the  description  of  the  character  which  follows  the  signa- 
ture of  his  name.  These  several  items  were  rejected,  on- 
motion  of  the  guardian  ad  litem  of  the  distributees,  and  the  ' 
administrator  excepted,  &c. 
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The  proceeding  in  the  Orphans'  Court  was  removed  b.y 
writ  of  error  to  the  Circuit  Court  where  the  decree  was  re* 
Teraed  and  remanded ;  and  this  judgment  of  reversal  is  now 
brought  here  {or  revision.  '^ 

A.  Whitc,  with  whom  was  S.  Pabsons,  for  the  plaintiff  in 
error,  insisted,  that  the  decree  was  properly  rendered  in  ikvor 
of  each  distributee,  for  the  amount  due  them  respectively. 
[Clay's  Dig.  305,  4^  43,  44.]  It  is  the  duty  of  the  admin- 
istrator to  pay  the  debts  of  the  estate,  and  then  to  settle  with 
the  Orphans'  Court ;  but  he  is  not  authorized  to  pay  the  a»- 
setts  to  the  distributees  or  their  guardian.  [Clay's  Dig.  224, 
304-6  ;  8  Mass.  Rep.  131 ;  10  Pick.  Rep.  429.]  The  law 
does  not  contemplate  the  appointment  of  a  guardian,  unless 
the  ward  has  an  estate  to  commit  to  him,  and  this  can  only 
be  known  when  the  estate  is  settled.  [Clay's  Dig.  267,  ^  1; 
300,  §  21.]  Until  final  settlement  the  administrator  is  enti- 
tled to  retain  the  estate  of  his  intestate,  and  the  guardian  was 
not  authorized  to  receive  it  before  the  administrator's  title 
was  divested  by  a  decree.  Property  delivered  to  the  guar- 
dian before  that  time,  by  the  administrator,  is  not  received 
in  a  fiduciary  character,  and  his  sureties  would  not  be  liable 
to  account  for  it.  [1  H.  &  Johns.  297 ;  2  G.  4f  Johns.  Rep, 
220 ;  17  Sergt.  ^  R.  Rep.  374.]  But  if  what  has  been  said 
avails  nothing,  then  we  say  that  Lowry  was  not  guardian, 
and  had  no  right  to  receive  money  in  that  character. 

.  S.  P.  Rice,  for  the  defendant  in  error.  The  record  shows 
that  Lowry  was  the  guardian  of  the  infant  children  of  the 
intestate,  and  the  different  amounts  received  by  him  were 
bat  a  reasonable  allowance  f^r  them.  It  was  not  the  duty 
of  the  administrator  to  see  that  the  guardian  properly  appli- 
ed the  money  he  had  received,  and  the  payment  should  not 
hare  been  rejected  as  unauthorized. 

COLLIER,  C.  J. — ^In  the  transcript  filed  in  this  cause, 
there  is  an  ordet  of  the  Orphans'  Court  of  Cherokee,  purport^ 
ing  to  have  been  made  on  the  7th  December,  1840,  by  which 
John  Lowry  was  appointed  the  guardian  of  the  children  of 
the   intestate,  who  were  under  the  age  of  fourteen  years. 
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There  is  also  a  bond,  bearing  date,  in  the  usual  form  of  that 
executed  by  guardians,  signed  and  sealed  with  the  names  and 
seals  of  Lowry  and  several  others,  as  his  sureties.  By  what 
warrant  this  order  and  bond  are  sent  here,  as  a  part  of  the 
record,  does  not  appear,  and  we  cannot  regard  them  as  regu- 
larly before  us.  The  decree  does  hot  refer  to  them,  or  in 
any  manner  admit  the  fact  of  Lowry's  guardianship,  while 
the  bill  of  exceptions  expressly  affirms  that  there  was  no 
proof  of  it,  otheiv  than  the  receipts  signed  by  him  in  that  cha- 
racter imports ;  nor  was  there  any  evidence  that  the  mcmey 
paid  to  the  assumed  guardian,  had  been  appropriated  to  the 
benefit  of  the  infant  children  of  the  deceased. 

We>  caumot  then  regard  the  part  of  the  transcript  referred 
to,  as  any  part  of  the  record.  Even  if  the  decree  recited  it  as 
evidence  before  the  Orphans'  Court,  the  bill  of  exceptions 
would  perhaps  prevent  us  from  so  considering  it ;  for  it  has 
been  strongly  intimated,  that  where  the  judgment  entry  re- 
cites the  facts  differently  from  a  bill  of  exceptions  certified  in 
a  catise,  the  latter  will  control  the  former.  [Godbold,  et  al^ 
V.  P.  4*M.  Bank  of  Mobile,  4  Ala.  Rep.  616.] 

There  is  then,  nothing  in  the  record  to  show  that  Lowry 
was  guardian  of  the  intestate's  children ;  this  is  an  affirma- 
tive fact  which  it  devolved  upon  the  administrator  to  prove, 
unless  it  was  admitted  by  those  competent  to  make  the  ad- 
mission. The  appointment  of  a  guardian  by  the  court  which 
granted  letters  of  administration,  did  not  so  amalgamate  the 
proceedings  touching  the  duties  of  the  administrator  and 
guardian  as  to  make  them  the  record  of  the  cause  made  by  the 
settlement  of  the  administration  accounts.  They  could  only 
be  made  such  by  order  of  court,  or  bill  of  exceptions. 

The  plaintiff  in  error  then,  for  any  thing  shown  to  the  coo- 
,  trary,  i^iade  payments  firom  the  estate  of  his  intestate  to  one 
who  had  no  authority  to  receive  them.  He  is  certainly  re- 
sponsible for  what  he  thus  disposed  of.  No  objection  to  the 
•decree  in  any  other  respect  has  been  insisted  on,  and  none 
has  suggested  itself  to  us.  The  judgment  of  the  Circuit 
Oourt  is  consequently  reversed,  and  this  court  rendering  such 
judgment  as  should  have  been  there  rendered,  affirms  the  de- 
cree of  the  Orphans'  Court. 
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BUNNELL  V,  MAGEE. 

1.  A  judgment  u  not  so  aaeignable  as  to  enable  the  assignee  to  sue  on  it  in 
Ids  own  name,  and  tkerefore  he  cannot  make  use  of  one,  se  assignM  ito 
him,  as  a  set  off 

Writ  of  Error  to  the  County  Court  of  Mobile- 

Assumpsit  by  Bunnell,  as  indorsee  of  a  note  mttde  by  oii^ 
Lewis,  against  Magee  as  indorsien 

At  the  trial,  the  defendant  offered  as  a  set  off  against  tb^ 
note,  a  judgment  obtained  in  the  Circuit  Court  o€  Mobile 
county  by  Hall,.  Weeks  dp  Co.  agaidst  the  plaintiff,  noA 
which  it  was  attempted  to  show,  Was  assigned  by  Hall  t# 
Lewis,  the  maker  of  the  note,  and  by  him  to  the  defendant 
prior  to  the  commencement  of  the  suit. 

This  was  admitted,  and  the  court  chai^d  the  judgmeit 
was  a  legal  set  off.  The  defendant  excepted,  and  now  as- 
signs the  matter  of  exception  as  err<Mr. 

G.  N.  Stewart,  for  the  plaintiff  in  error- 
No  counsel  appeared  for  the  defendant. 

GOLDTHWAITE,  J.— A  series  of  decisions  in  this  court 
have  established  the  general  rule  in  relation  to  oiff  sets,  ftiat 
the  one  offered  as  a  defence  must  be  such  as  the  defendant 
can  sue  in  his  own  name.  [Crawford  v.  Simonton,  7  For. 
110;  French  v.  Garner,  lb.  649;  Bell  v.  Horton,  1  Ala.  K. 
N.  S.  412 ;  Adams  v.  McOrew,  2  lb.  675  ;  Holmes  v.  Bullock, 
4  lb.  228.]  We'are  not  aware  that  the  interest  in  a  judgment 
can  be  so  assigned  as  to  enable  the  assignee  to  maintain  any 
action  upon  it,  except  by  using  the  name  of  the  original  party. 
In  this  riew  it  is  not  material  to  inquire  whether  there  was 
sufficient  eridence  of  the  assignment. 

Judgment  reversed  and  remanded.  # 
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SNEDICOR  V.  BARNETT. 

L  A  BUN^f  to  a  writ  of  error  bond^  must  be  a  resident  citizen  of  the  State. 
Error  to  the  Circuit  Court  of  Greene. 

This  was  an  action  by  the  defendant  in  error,  against  the 
plaintiff  in  error,  Clerk  of  the  Connty  Court  of  Greene^  for 
taking  insufGicient  surety  to  a  writ  of  error  bond.  Much  te^ 
timony  was  given  to  prove  the  insolvency  of  the  surety,  but 
it  need  not  be  here  set  out,  as  the  judgment  of  the  court  be- 
low, and  of  this  court,  turned  upon  the  fact,  shown  by  the 
evidence,  that  the  surety  taken  by  the  clerk  was  not  a  resi- 
dent citizen  of  Alabama. 

The  court  charged  the  jury,  that  if  the  surety,  Hunter,  at 
tibe  time  he  was  taken,  was  not  a  citizen  of  the  State  of  Al- 
abama, and  the  plaintiff  had  not  collected  his  money,  they 
must  find  for  the  plaintiff,  to  which  the  defendant  excepted, 
and  which  he  now  assigns  as  error. 

\'^\^  Thornton,  with  whom  was  Hale,  for  plaintiff  in  ^rror. 
'*-4?fccK,  contra. 

ORMOND,  J. — ^The  question  presented  is,  whether  the 
surety  to  writ  of  error  bond,  must  be  a  citizen  of  the  State? 
This  depends  upon  the  proper  construction  of  our  statutes. 
The  act  of  1820,  (Clay's  Dig.  307,  ^  6,)  provides,  that  no 
jodgm^at  shall  be  suspended,  by  a  writ  of  error,  <<  unless  the 
periy  applying  for  it,  shall  execute  in  the  clerk's  office  a  bond 
wtth  sufficient  security ,  conditioned,"  &c.  The  act  of  1822, 
(Iti.  ^7,)  makes  the  clerk  responsible  for  taking  insufficient 
security,  but  permits  him  to  defend  himself  by  showing,  that 
the  person  he  took  as  security,  '^  was  generally  reputed  suffix 
cient  for^the  siun  for  which  he  was  bound,  at  the  time  he 
was  taken  as  security."  The  act  of  1826,  (lb.  310,  <^  26, 
requires  the  Supreme  Court,  upon  the  affirmance  of  a  judg- 
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ment,  to  render  judgnaenl  also  against  the  aureties  to  the 
writ  of  error  bond,  and  also  required  the  Clerk  of  the  Court, 
where  the  judgment  was  originally  rendered,  to  issue  ezeieu* 
tion,  as  well  against  the  sureties,  as  the  principal  in  the  judg^ 
ment. 

Although  this  matter  is  not  free  from  difficulty,  we  thmk 
it  must  be  presumed,  that  the  legislature  had  in  view  our  owa 
citizens,  in  the  enactment.  Foreigners,  it  is  true,  may  have 
property  in  this  State,  to  answer  the  execution  which  may 
be  issued  on  the  affirmed  judgment;  but  the  property  of  for* 
eigners  must  be  admitted  to  be  more  transitory,  more  unsta- 
ble, and.^more  liable  to  be  removed,  than  that  of  our  own 
citizens.  Again,  there  is  one  execution,  a  [ca.  sa.  which  the 
judgment  creditor  would  be  deprived  of,  in  the  case  of  a  non- 
resident, and  although  this  writ  has  been  by  a  recent  statufO 
rendered  less  valuable,  as  a  means  of  coercing  payment,  it  is 
still  in  force,  and  may  be  the  only  means  of  obtaining  pay- 
ment. This  statute,  however,  should  be  construed  by  the 
law  as  it  existed  when  it  was  passed,  and  then  the  right  to 
sue  out  a  ca.  sa.  existed  in  all  its  rigor,  as  a  common  law  writ 
of  execution. 

Again,  the  clerk  is  allowed  to  justify,  by  proving  that  the 
surety  was  generally  reputed  good  for  the  amount  for  which 
he  was  bound,  when  he  received  him.     How  could  th]| 
be  applied  with  any  certainty  to  a  non-resident  ?  H^ 
it  be  known,  what  debts  he  might  owe  at  the  pla 
residence  ?     And  yet  it  is  only  by  this  knowledge,  i 
solvency  of  any  one  can  be  known.     It  is  true,  that  resident^  '*^'^"*^ 
citizens  may  obtain  a  false  credit,  by  the  possessioii  of  pro-p  a  t»^^  / 
perty,  owing  at  the  same  time  debts  not  generally  kr^^'^'m'*'  *  _lr 
the  community ;  but  this  insurmountable  difficulty  is  gTOHlJ)^^'^""'*^ 
increased  in  the  case  of  non-residents,  as  most  of  the  n^eans 
by  which  indebtedness  becomes  known  in  the  community, 
do  not  in  their  case  exist. 

The  {Nrinciple  of  this  decision  reaches,  indeed,  far  beyond 
this  case.  In  no  one  of  the  numerous  cases  in  which  suie- 
ty  is  required  to  be  given,  is  it  expressly  required,  that  they 
shall  be  resident  citizens,  and  yet  it  is  obvious  that  the  sure- 
ties of  sheriffs,  executors,  administrators,  guardians,  ^.  ought 
to  be  persons  residing  within  the  State*     The  case  of  a  sure- 
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if  to  a  writ  of  error  bond,  is  much  more  urgent  tinn  any  of 
th^se  cases,  as  additional  security  may  be  required  in  them, 
if-  the  surety  becomes  doubtful.  By  a  writ  of  error  bond 
with  surety,  the  lien  of  the  judgment  is  gone,  and  if  the  sure- 
ty is  not  good,  the  money  is  irretrievably  lost. 

l%ese  considerations,  although  we  doubted  at  first,  have 
led  our  minds  to  the  conclusion,  that  the  legislation  upon  this 
subject,  as  well  as  upon  others,  must,  unless  the  contrary  is 
e$|)tessed,  be  understood  to  be  in  reference  to  our  own  citi- 
zens. 

Our  statute  provisions  upon  this  subject,  are  evidently  de- 
rived ftom  the  English  statutes,  of  first  James,  and  first 
Charles,  providing  for  bail  in  error,  our  statute  being  almost  a 
literal  copy  of  that  of  3  Ohas.  1,  c.  4,  §  4,  Tidd's  Prac.  1073. 
The  Unglish  statute  does  not,  any  more  thui  ours,  require 
that  the  *< sureties"  shall  be  resident  in  the  kingdom,  yet  be- 
ing considered  as  bail  merely,  and  as  suoh,  if  excepted  to  for 
insufficiency,  required  to  justify,  it  follows  necessarily,  that 
they  were  required  to  be  resident  within  the  kingdom. 

This  conclusion,  as  it  is  decisive  of  the  case,  renders  it  un- 
necessary to  Qpnsider  the  other  points  presented  on  the  reieord. 
Let  the  judgment  be  aflSrmed. 
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I.  The  statutes  of  this  State  authorize  the  registraion  of  a  deed  conyeyiBg' 
land  at  any  time  after  the  expiration  of  the  period  prescribed  for  that  pur- 
pose, and  when  thus  recorded  makes  it  operative  Irom  the  day  of  regiMit- 
tkm,  as  to  ^'crediton  and  enhsequent  piirohasm.*'    But  the  ^^orsdifeof^ 
'  icfeirad  to  are  not  creditors  at  large— 4hey  are  such  af  have  obtuned  a 
.  Jiien  by  th«  reooveiy  of  a^  judgment,  ^^as  to  the  finrmer,  the  pajchaaa^ 
, ,  title  might  be  protected,  by  recording  his  deed  at  any  time  before  a  lim 
aU^clied. 
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i  The  title  of  the  purefaaser  of  land  at  a  sale  under  ej^ecirtiaiiy  will  not  be 
pvajodiced,  though  he  have  noticaof  an  unregiatered  deed,  if  the  plaiHiff 
in  execution  waa  ignorant  of  its  existence. 

Writ  of  Error  to  the  Circuit  Court  of  Chambers. 

This  was  an  action  of  trespass  to  try  title  to,  and  to  recov- 
er, 4*c.  the  south-east  quarter  of  section  two,  of  township 
twenty  three,  of  range  twenty-five,  situated  in  the  county  of 
Chaipbers.  The  suit  was  commenced  against  the  defendant, 
Sorrells,  alone,  and  his  co-defendant,  Smith,  who.  was  his 
landlord,  was  permitted  to  come  in  and  defend  with  him. 

The  cause  was  tried  on  the  plea  of  not  guilty ,  a  verdict 
returned  in  favor  of  the  defendants,  and  judgment  rendered 
accordingly.  On  the  trial,  a  bill  of  exceptions  was  sealed  at 
the  instance  of  the  plaintiff,  from  which  it  appears  that  a  pat- 
ent was  read  to  the  jury,  showing  that  the  United  States, 
conveyed  the  land  in  question  to  William  Graggs  and  Ben- 
jamin Loyd.  A  deed  was  also  adduced,  showing  that  the 
patentees  conveyed  the  north  half  of  the  land  to  John  Sor- 
rells. The  plaintiff  then  read  to  the  jury,  the  record  of  a 
judgment  rendered  by  the  County  Court  of  .Chiunbers,  on 
the  25th  July,  1842,  in  favor  of  John  Miles,  against  John 
Sorrells,  upon  which  a,  Jieri  facias  issued,  on  the  5th  August 
next  thereafter,  was  placed  in  the  hands  of  the  sheriff  of 
that  county,  and  by  him  levied  oh  thp  land  sought  to  be  re- 
covered in  this  action.  This  ex!^cution  was  indorsed  levied, 
but  was  returned  without  a  sale  having  been  made ;  process 
in  the  nature  of  a  venditioni  exponas  was  then  issued,  direct- 
ing the  sheriff  to  sell  the  land  thus  levied  on,  on  which  he 
returned  that  he  had  sold  the  lands  at  the  court  house  door, 
of  his  comity,  at  public  sale,  and  that  the  plaintiff  became 
the  purchaser,  for  the  sum  of  twenty  dollars. 

The  plaintiff  then  produced  the  sheriff's  deed,  from  which 
it  appeared  that  he  became  the  purchaser  of  the  land  in  con- 
troversy  op  the  1st  of  February,  1843. 

The  defendants  then  proved  and  read  to  the  jury,  a  deed 
from  John  Sorrells  to  the  defendant.  Smith,  dated  22d  day 
of  January,  1842,  by  which  the  land  described  in  the  thede-* 
dwation  was  conveyed  to  the  latter.     This  deed  was  placed 
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in  the  office  of  the  clerk  for  registration,  on  the  20th  Aagtmt, 
1W2,  but  was  not  recorded  until  December,  1842.  Proof 
was  adduced,  tending  to  show,  that  at  this  latter  period,  the 
plaintiff  had  actual  notice  of  the  deed.  The  question  was, 
whether  the  defendant,  Smith,  had  lost  his  right  to  the  land, 
as  against  the  plaintiff,  by  the  failure  to  have  it  recorded  in 
due  time.  Upon  this  point,  the  court  charged  the  jury,  that 
if  the  plaintiff,  previous  to  his  purchase  at  sheritf 's  sale,  had 
notice  of  the  deed  from  Sorrells  to  Smith,  then  he  could  not 
be  regarded  as  a  subsequent  bona  fide  purchaser,  without  no- 
tice under  the  statute. 

L.  B.  Robertson,  for  the  plaintiff  in  error,  contended,  that 
to  divest  the  rights  of  the  plaintiff,  acquired  by  his  purchasCi 
it  should  have  been  shown  that  he  had  notice  of  the  unregis- 
tered deed  to  Smith,  previous  to  the  rendition  of  the  judgment 
m  favor  of  Miles.  Notice  afterwards  would  come  too  late 
for  any  purpose.  [14  Mass.  Rep.  296;  4  Litt.  Rep.  273 ;  9 
Pick.  Rep.  106. 

2.  The  act  of  1823,  made  notice  of  a  previous  unregister* 
cid  conveyance,  executed  bona  fide,  operative  against  a  sub- 
sequent purchaser.  But  the  statute  of  1831,  (Clay's  Dig. 
154,  §  20,)  was  intended  to  modify  the  law  in  this  respect. 
It  declares,  that  deeds,  4*c.  recorded  after  the  time  limited  by 
law,  shall  be  valid  and  effectual  from  the  period  of  their  re- 
gistration, with  B,  proviso y  that  such  registration  shall  not  af^ 
feet  the  rights  of  creditors  and  purchasers,  which  shall  have 
previously  vested. 

If  Miles  had  purchased  at  the  sale  under  his  own  execution, 
issued  upon  a  judgment  rendered  after  the  expiration  of  the 
time  prescribed  for  registration,  his  title  would  have  been 
good;  and  it  is  conceived  the  plaintiff's  is  equally  /Valid. 
The  judgment  became  an  operative  lien  from  the  time  it  was 
rendered,  which  was  more  than  six  months  from  the  making 
of  thfe  deed  from  Sorrells  to  Smith ;  and  the  subsequent  regis- 
try should  not  impair  its  lien.  [1  Ala.  Rep.  316 ;  3  Id.  560  y 
6  Id.  46,  480 ;  7  Id.  53,  64.] 

P.  M.  Allison,  for  the  defendant  in  error,  insisted  upon 
these  points :     1.  When  the  plaintiff  in  an  action  to  recover 
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the  possession  of  Icuid^  claims  by  purchase  at  a  sale  under  ex- 
eeution,  it  is  necessary  to  ^ow,  that  the  defendant  in  exeeu«> 
tkm  had  a  legal  title  when  the  judgment  was  obtained,  to 
entitle  him  to  recover.  [4  Ala.  Rep.  684.]  From  that  time 
a  lien  attaches  upon  the  real  estate  of  the  debtor.  [3  Ala. 
Rep.  560.]  2.  The  judgment  in  favor  of  Miles  only  operated 
to  restrain  Sorrells'  control  over  his  lands,  so  as  to  prevent 
him  from  defeating  its  satisfaction  by  an  alienation ;  but  it  did 
not  divest  him  of  the  title  to  it.  [2  Stew.  Rep.  401 ;  1  N. 
^  McC.  Rep.  405.] 

3.  The  plaintiff  can  only  be  regarded  as  a  purchaser  from 
the  date  of  his  deed  from  the  sheriff — ^he  can  only  recover 
damages  from  that  time ;  and  can  go  back  to  the  judgment 
merely  to  ascertain  what  estate  or  interest  he  purchased.  A 
sale  by  the  sheriff  may  be  within  the  statute  of  frauds.  (Clay % 
Dig.  205,  §  17 ;  216,  §  72 ;  3  Ala.  Rep.  20.;  6  Id.  204 ;  7  Id. 
115;  Mmor'sRep.  331.] 

COLLIER,  C.  J. — ^The  second  section  of  the  act  of  1823, 
in  respect  to  the  registration  of  deeds,  enacts,  that  any  deed 
or  conveyance  of  lands,  4^.  lying  in  this  State,  which  shall 
be  made  after  its  passage,  shall  be  void  against  a  subsequent 
b&nafde  purchaser,  or  mortgagee,  for  a  valuable«considera^ 
tion,  unless  the  same  shall  have  been  acknowledged,  4^.,  and 
lodged  with  the  clerk  of  the  county  court  of  the  county  in  whidi 
the  lands,  4^.  are  situated,  to  be  recorded.  [Clay's  D.  154,$  18.] 
By  the  &st  section  of  the  act  of  1828,  "  concerning  regis- 
tration of  deeds  and  patent,"*it  is  declared  that  <<all  deeds 
recorded  within  six  months  from  the  date  of  their  exeeution, 
ohall  have  force,  and  be  valid  and  operative  between  the  par- 
ties  thereto,  and*  subsequent  creditors  and  purchasers ;  and 
all  deeds  recorded  after  the  expiration  of  six  months,  shall  be 
valid  and  operative  from  the  date  of  their  registration,  as  to 
creditors  and  subsequent  purchasers:  Provided^  the  same 
shall  be  valid  at  all  times,  between  the  contracting  parties 
thereto.''     [Clay's  Dig.  256,  ^  8.] 

These  statutes,  as  their  terms  import,  are  intended  to  pro- 
vidiforthe  recording  of  deeds,  4*0.,  and  declare  the  cons^ 
quence  of  a  failure  to  comply  with  their  requisitions.  The 
object  of  registration  is  to  give  notice  of  the  existence  of  the 
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instrament)  and  thus  prevent  subsequent  purchasers  and  oth* 
ers  from  being  prejudiced  by  secret  conyeyances ;  it  has  c<m« 
aequently  been  held  so  often,  as  to  be  now  regarded  the  set*- 
tied  doctrine,  that  actual  notice  of  the  existence  of  a  deed  is 
isquiV'alent  to  its  registration.  See  the  cases  on  this  point  collof- 
ted  in  2  Kinne's  Comp.  192-3 ;  2  U.  S.  Dig.  41,  ^^  380  to  38& 
The  registry  of  a  deed,  in  conformity  to  the  directions  of  a 
statute,  is  constructive  notice  of  it,  conclusive  upon  subse* 
.quent  purchasers  and  others  against  whom  it  is  made  to  ope^ 
mtd.  See  cases  cited  in  2  Kinne's  Comp.  194-5,  and  in  2  U. 
iS.  Dig.  34  to  43.  And  where  one  is  in  possession  of  premi- 
ses, a  purchaser  is  charged  with  an  implied  notice  of  the  na- 
ture of  his  title.  [2  Mylne  &  K.  Rep.  629  ;  2  Sch.  &  Lef. 
Eep.  327;  16  Ves.  Rep.  249;  1  Meriv.  Rep.  262;  2  Smn. 
Rep.  486 ;  Ohio  L.  Ins.  &  Trust  Go.  Co.  v.  Ledyard,  and 
Smith  6c  Co.  v.  .Zurcher,  use,  &c.  at  this  term,  and  cases 
there  cited.]  In  Jackson  v.  Burgott,  10  Johns.  Rep.  468,  the 
court  considered  that  the  question  whether  notice  in  any  oth- 
er manner  than  by  registration  would  defeat  a  subsequent 
purchaser,  depended  upon  the  construction  of  the  statute, 
and  concluded  that  such  notice  was  not  merely  a  trust  or 
equity^  binding  on  the  conscience.  That  "  in  the  case  of  a 
second  purchaser  with  notice,  no  estate  passes  to  him  by  the 
*  deed;  consequently  the  cognizance  of  notice  belonged  as 
well  to  a  court  of  law  as  equity. 

The  case  of  Avent  v.  Read,  2  Stewt.  Bep.  488,  was  cotw- 
juenced  in  1822,  and  its  decision  was  consequently  not  in<- 
fluenced  by  either  of  the  statutes  above  cited.  It  was  there 
said,  that  "the  act  of  1811,  only  restrains  the  operation  of 
deeds  of  land,  for  a  failure  to  have  them  registered,  against 
subsequent  and  ftona^e  purchasers,  and  mortgagees  withont  - 
notice,  without  saying  any  thing  of  creditors ;"  and  that  "  re- 
'fpistration  by  the  vendee,  seems  not  to  have  been  made  ne- 
cessary to  give  title  as  against  the  vendor's  creditors."  it 
was  added,  Uiat  a  purchaser  under  execution  might  have 
been  considered  as  standing  in  the  situation  of  the  judgment 
creditor,  if  it  would  avail  him  any  thing.  But  as  the  statute 
did  not  require  a  deed  to  be  recorded  as  against  creditoA,'  it 
should  have  been  referred  to  the  jury  to  inquire  whether  the 


JANUABY  TEUM,  1846> 44i 

Daniel  f  *  Sonelia  and  another. 

proof  showed  that  the  puicluusex  had  notice  of  the  preTioua 
sale  and  conveyance  by  the  defendant  in  the  judgment 

We  hare  seen  that  the  subsequent  act  of  1828,  declares 
that  deeds  duly  recorded  within  the  time  it  preeoribes  shall 
<^  be  valid  and  opetative  between-  the  parties  thereto,  and 
subsequeDt  purchasers  and  credkocs;"  smd  if  recorded  after 
that  time,  shall  operate  ''  firom  the  date  of  their  registration 
as  to  creditors  and  subsequent  puisobasers :  Provided^  that  the 
same  shall  be  valid  at  all  times  between  die  contracting  pai^ 
ties  thereto."  Taking  this  entire  section  together,  it  seems 
to  us  to  indicate  the  intention  of  the  legislature  to  postpone 
the  purchasers  of  land  claiming  under  conveyances  not  duly 
registered,  to  the  bona  fide  claims  of  purchasers  and  credi- 
tors. If  this  oonelusion  wem  doubtful,  upon  a  just  intet- 
pietation  of  the  body  of  the  section,  the  jfravi90  in  declaring 
that  a  deed  diaU  be  valid  between  the  parties,  without  re*- 
ference  to  its  registration,  in  effect  provides,  that  without  it, 
it  shall  be  inopenbtive  gainst  pensona  coming  within  either 
of  the  categories  mentioned,  of  purchaser  or  creditor.  Th^ 
material  question  then,  in  the  case  at  bar,  is,  whether  a  cre^ 
ditor  at  large  may  defeat  a  oonveyanee,  by  setting  up  the 
(aiture  to  register  it  in  due  season,  or  in  what  condition  mvnA 
he  be  placed  to  authorize  him  to  ioaist  upon  the  omission  ? 

By  a  statute  of  Virginia,  it  is  enacted,  that  all  baigainsy 

sales,  and  other  conveyances  whatsoever,  of  any  lands,  &ic.,  ^ 

which  shall  th^neafter  be  made  and  executed,  shall  be  void 

as  to  all  creditors^  and  subsequent  purchasors^  for  a  valuable 

consideration,  without  notice ;  unless  they  shall  be  acknow*-* 

ledged  or  proved,  and  lodged  with  the  derk,  to  be  recorded, 

according  to  the  directions  of  the  act ;  but  the  same  as  be^ 

,  tween  the  parties  said  their  heirs,  aod  as  to  all  subsequent 

purchasers  with  notice  theieof,  or  without  valuable  eouside* 

mtion,  shall  nevertheless  be  valid  and  binding*     [1  ▼•  Rev« 

Cbde,  1819,  363.]    In  Guenant  v.  Anderson,  4  Eand.  Rep. 

208,  the  Court  of  Appeals  of  that  State,  in  construing  this 

enactment,  makes  void  all  deeds,  (of  the  description  embra^ 

eed  by  it,  which  are  not  regularly  lodged  fpr  registration^) 

<<a8  to  creditors,  absolutely,  and  without  qualification ;  'and 

as  to  subseifqi^t  purchasers  with  the.qualifioation,  for  valuable 
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coDsidaration,  and  without  notice."  The  words'  <<for  valua- 
ble consideration"  in  the  section,  certainly  have  no  applica- 
tion to  creditors,  there  being  none  of  any  other  denomination; 
nor  have  the  words  ^'  without  notice,"  which  make  a  part  of 
the  qualification  of  a  purchaser  to  resist  the  unrecorded  deed, 
any  relation  to  a  creditor,  either  by  its  position  in  the  sen* 
tence,  or  its  context."  The  court  further  said,  that  before 
the  words  <<  for  valuable  c<msideration  without  notice,"  were 
inserted  in  the  act,  a  oourt  of  equity  would  postpone  a  subse* 
qaent  purchaser  on  the  ground  that  he  was  guilty  of  a  fraud 
in  purchasing  what  he  knew,  in  justice  belonged  to  another, 
though  the  unregistered  deed  was  void  at  law.  But,  <<  since 
the  insertion  of  those  words  in  the  statute,  that  rule  has  be- 
come a  rule  of  law ;  but  that  rule  was  never  extended  by  a 
c<nirt  of  equity  to  creditors  nor  was  it  intended  to  be  so  ex- 
tended by  the  legislature ;  because  though  a  creditor  has  no- 
tice of  an  unrecorded  deed,  he  commits  no  fraud  by  credit- 
ing the  grantor  upon  his  general  responsibility.  If,  in  the 
lawful  pursuit  of  his  rights,  he  gets  a  lien  on  the  property, 
by  the  delivery  of  an  execution  to  the  propor  officer,  as.in  the 
case  before  us,  or  otherwise,  having  equal  equity  with  the 
party  claiming  under  the  deed,  he  falls  within  the  settled 
rule  of  equity ;  that  between  parties  having  equal  equity,  he 
who  has  the  law  also,  shall  prevail." 

It  is  provided  by  a  statute  of  Massachusetts,  that  <'no  bar- 
gain and  sale,  or  other  conveyance,  of  any  estate  in  fee  sim- 
ple, or  for  life,  and  no  lease  for  more  than  seven  years  from 
Ae  making  thereof,  shall  be  valid  and  effectual,  against  any" 
'pbrson  other  than  the  grantor  and  his  heirs  and  devisees,  and 
persons  having  actual  notice  thereof,  unless  it  is  nuide  by  a 
deed  recorded,"  6cc.  The  effect  of  this  stjatute  has  been 
several  times  considered  by  the  Supreme  Court  of  that  State. 
In  Famsworth  v.  Childs,  4  Mass.  Rep.  641,  the  case  of  a  sec- 
ond purchaser,  and  an  attaching  creditor,  were  considered 
identical  as  it  respects  the  effect  of  the  notice ;  it  was  there 
)ield,  that  when  express  notice  of  a  conveyance  not  accom- 
panied by  a  change  of  possession  is  given  to  any  person,  and 
he  shall  soon  after  levy  his  execution  upon  the  estate,  as  the 
property  of  the  grantor,  or  take  a  second  conveyance  from 
him,  before  the  grantee  has  had  a  reasonable  time  to  put  his 
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deed  upon  record,  the  first  grantee  shall  hold.  So  where  the 
defendant  levied  his  exectrtion  upon  land,  which  he  knew 
had  been  previously  conveyed  to  the  plaintiff  in  the  action, 
it  was  adjudged  that  the  plaintiff  was  entitled  to  recover. 
[Davis  V.  Blount,  6  Mass.  Rep.  487.]  To  the  same  effect  is 
Prescott  V.  Heard,  10  Mass.  Rep.  60 ;  Brown  v.  The  Maine 
Bank,  11  lb.  153.]  In  the  latter  case  it  was  said,  that  a  title 
by  an  unregistered  deed  is  not  complete,  and  will  not  avail 
against  all  persons ;  but  it  will  avail,  if  bona  fide  and  for  a 
valuable  consideration,  against  a  subsequent  conveyance  or 
transfer,  whether  by  deed  or  attachment  and  execution,  where 
the  purchaser  or  creditor  has  had  actual  notice.  So  in  Priest ' 
V.  Rice,  1  Pick.  R."  164,  it  was  held,  that  a  creditor  knowing 
of  a  conveyance  of  land  made  by  his  debtor,  for  a  valuable 
consideration  J  which  is  not  registered,  cannot  by  an  attach* 
ment  and  levy  upon  the  land,  obtain  a  title  against  the  gran- 
•  tee.  The  court  observed,  that  "  the  execution  and  delivery 
of  the  deed,  completes  the  transfer  from  the  grantor  to  the 
grantee  ;  the  registry  is  to  give  notice,  that  others  Vnay  not 
be  prejudiced.  Actual  notice  proved,  is,  to  the  person  af- 
fected by  it,  as  useful,  and  ought  to  be  attended  with  the 
same  con^quetices,  as  public  notice  in  the  registry,  and  im- 
plied notice,  arising  from  possession  under  the  deed,  is  as  ef- 
fectual as  actual  notice."  It  was  attempted  at  the  bar,  to 
distinguish  between  creditors  whose  debts  accrued  before  and 
after  notice  of  a  conveyance ;  but  the  distinction  was  denied 
by  the  coiurt.  See  also  Gushing  v.  Hurd,  4  Pick.  R.  gSS"; 
Moore  v.  Watson,  1  Root's  R.  388. 

The  statute  of  New  Jersey  enacts,  that  every  deed  or  con- 
veyance of  lands,  to  any  purchaser,  shall  be  void  and  of  no 
.  effect  against  a  subsequent  judgment  creditor,  or  bona  fide 
pfurchaser  or  mortgagee,  for  a  valuable  consideration,  not 
having  notice  thereof,  unless  such  deed  or  conveyance  shall 
be  acknowledged,  or  pr(\ved  and  recorded,  or  lodged  for  that 
purpose  within  fifteen  days  after  the  time  of  signing,  sealing 
and  delivering  the  same.  In  the  construction  of  this  statute, 
it  has  been  held,  that  ^^tfae  want  of  notice  is  as  essential  to 
the  protection  of  a  judgment  creditor,  as  of  a  purchaser,  or 
moftgagee.  Such  is  the  grammatical  construction  of  the  Ian-* 
gnage  of  the  section ;  and  such  too,  it  maybe  fairly  presum* 
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ed,  was  the  intention  of  the  legislature;  othervise,  petsons 
with  a  full  knowledge  of  an  honest  traasfer  of  real  estate, 
might  cniist  the  grantor,  and  then  obtaining  a  judgment^  defeat 
the  bona  fide  purchaser,  who  from  negligence  or  ignoiance, 
had  omitted  to  have  his  conveyance  recorded."  .When  judg- 
ment is  rendered  on  an  attachment,  and  not  earlier,  the  plain- 
tiff acquires  the  character  of  a  "judgment  creditor ;"  and  if  at 
that  time,  he  has  notice  of  the  previous  conveyance,  he  is 
not  entitled  to  the  rights  secured  by  the  statute  to  a  "judg- 
ment creditor."     [Garwood  v.  Garwood,  4  Hals.  R.  193.] 

In  Smith  &  Co.  v.  Zureher,  dwpta^  we  held,  that  notice  to 
a  creditor  before  his  lien  attached  upon  personal  property, 
which  had  been  mortgaged,  would  give  the  mortgagee  a  pre- 
ference over  the  judgment  and  execution  of  the  former.  This 
case  turned  upon  the  construction  of  the  first  section  of  the 
act  of  1828,  "more  effectually  to  prevent  frauds ctnd  firaudur 
lent  conveyances,  and  for  other  purposes,"  whicfi  provides 
that  deeds,  &c.  of  personal  property^  in  trust  to  secure  debts, 
shall  be  recorded  in  the  office  of  the  clerk  of  the  county  court, 
&c.,  "  or  else  the  same  shall  be  void  against  creditors  and 
subsequent  purchasers,  without  notice."  [Clay's  Dig.  355, 
^5.]  It  is  here  decided,  that  the  notice,  within  the  mean- 
ing of  this  statute,  applies  as  well  to  creditors  as  sttbsequet^ 
jmrchasers.  The  cases  cited  from  Massachusetts  and  New 
Jersey,  maintain  the  same  doctrine  upon  statutes,  not  mate- 
rially variant  in  this  respect,  from  those  in  force  in  tbis 
State. 

The  terms  of  the  Virginia  statute  are  essentially  different 
from  those  of  the  other  States  referred  to,  as  well  as  our  own. 
This  is  abundantly  shown,  not  only  by  the  act  as  we  have 
cited  it,  but  from  what  was  said  by  the  court  in  Guerrant  v. 
Anderson,  supra.  The  phraseology  employed  and  the  for- 
mation of  the  sentence,  it  was  thought,  clearly  indicated,  that 
the  words  "  without  notice,"  did  not  refer  to  "creditOTS," 
but  to  "  subsequent  purchasers."  With  this  oon9truction  w# 
are  not  inclined  to  find  faults 

The  act  of  1823,  we  have  seen^  only  makes  the  registn- 
tion  of  a  deed  of  lands  necessary  as  it  respects  "  a  subsequent 
bona  fide  purchaser,  or  mortgagee,  for  a  valuable  consideiA- 
tiop,  not  having  notice  thereof."    The  ad  of  188»,  firet  «- 
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tedy  merely  declares,  that  deeds  riimil  at  all  times  be  ralkl 
between  the  contmcting  parties ;  if  recorded  in  six  months 
shall  noi  only  be  valid  between  the  parties,  but  a&  to  eredi- 
tozs  and  subseqiieat  purchasers ;  and  if  recorded  after  the  ex- 
piration of  that  period,  shall  be  operative  from  the  time  of  re-* 
gislTation,  as  to  <*  creditors  or  subsequent  purchasers."  This 
statute,  it  must  be  observed,  says  nothing  about  the  effect  of 
notice,  to  impair  the  rights  of  creditors  and  purchasers.  Not- 
withstanding the  silence  of  the  statute  in  this  respect,  we 
apprehend  there  can  be  no  question  but  actual  iiotice  of  an 
unregist^ied  deed  would  operate  to  postpone  a  subsequent 
porebaser.  The  doctrine  which  accords  to  notice  in  fact, 
the  efl^t  that  results  from  registmtion,  in  conformity  to  a 
9tatQte,  it  is  said,  turns  upon  the  question  of  fraud.  If  one, 
with  the  knowledge  that  his  vendor,  or  mortgagor,  had  con- 
veyed absolutely,  or  conditionally,  to  another  person,  pur^ 
ohases  the  same  land,  it  would  be  a  fraud  in  him  to  insist  up- 
on  his  piuchase,^  because  the  first  deed  was  not  registered. 
He  was  informed  of  it$  existence,  and  if  he  had  read  it  from 
the  record  would  have  learned  nothing  more.  Registration 
was  required  for  the  purpose  of  giving  information,  and  if 
this  end  is  effected  in  any  other  manner,  neither  reason  or 
jutttiee  demand^  that  a  subsequent  purchaser  should  be  pre- 
lenred  to  one  who  claims  under  a  prior  unregistered  deed. 
See  the  American  cases  collected  in  2  Kinne's  L.  Comp.  193 ; 
Fenno,  et  al^  v.  Sayre  &  Converse,  3  Ala.  Rep.  458.  See 
also,  lb  Pick.  Rep.  72 ,-  3  Stew.  &  P.  Rep.  397.  But  will 
this  reasoning  apply  to  a  creditor  of  a  grantor?  Or  are 
our  registry  acts  to  be  regarded  as  parts  of  an  entire  system> 
and  construed  in  pari  materia^  so  that  when  the  act  of  1828, 
floade  registration  necessary  as  to  creditors,  the  notice  recog- 
nized by  the  statute  of  1823,  immediately  referred  itself  as 
well  to  creditors  at  large,  as  to  purchasers?  Or  do  not  the 
two  acts  of  1828,  provide  for  every  thing,  and  even  inore 
than  is  embraced  by  the  section  of  the  act  of  1823,  which  is 
recited ;  if  this  be  so,  is  not  that  section  repealed  by  implica- 
tion? 

We  will  xioK  now  slop  to  answer  these  questions.  It  may, 
however,  be  remarked,  that  we  cannot  very  well  perceive 
how  ftaod  can  be  attributed  to  a  creditor,  who,  with  the 
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knowledge  of  an  unregistered  deed^  credits  the  grantor  upon 
his  general  responsibility.     See  4  Rieuid.  Rep.  208 ;  1  Melc. . 
Rep.212. 

Surely  it  cannot  be  important  that  apurchaser  should  have 
•his  deed  recorded  in  order  to  protect  himself  against  the  cie- 
ditor  of  his  vendor,  who  has  no  lien,  either  by  the  levy  of  an 
attachment,  or  the  recovery  of  a  judgment.  Under  such  cir- 
cumstances, if  the  grantor  were  himself  the  proprietor  of  the 
land,  he  might,  in  despite  of  the  creditor  sell  and  convey  the 
same,  so  as' to  prevent  its  appropriation  to  the  payment  of  the 
debt.  A  deed,  whether  registered  or  not,  is  operative  be- 
tween the  parties,  within  the  express  terms  of  the  statute, 
and  the  grantee  must  be  allowed  to  occupy  a  position  as  fa- 
vorable as  the  grantor,  in  respect  to  the  creditors  of  the  lot^ 

-  ter.  If  the  grantor,  again  invested  with  the  title,  could  sell, 
-so  as  to  impart  to  his  purchaser  a  good  title,  why  should  not 
a  previous  purchaser  be  permitted  to  register  his  deed  so  as 
to  prevent  creditors  from  acquiring  liens  afterwards  ?  We 
have  seen  that  the  act  of  1828,  first  cited,  expressly  provides 
for  the  recording  of  deeds,  after  the  expiration  of  six  moptha, 
and  declcures  that  ^hey  shall  operate  ^'from  the  date  of  their 
registration,  as  to  creditors  and  subsequent  purchasers.^' 

^  In  the  case  at  bar,  the  deed  from  John  Sorrells  to  the  da* 
fendant.  Smith,  it  is  said,  is  dated  the  22d  January,  18^;  the 
judgment  under  which  the  plaintiff  claims  was  rendered  on 
the  25th  July  of  the  same  year,  a  few  days  after  the  six 
months  had  expired.  The  effect  of  the  judgment  was  to 
give  to  tbe  plaintiff  therein,  a  lien  upon  the  real  estate  of  the 
defendant,  of  which  he  was  the  l^al  fHroprietor,  or  of  which 
he  had  been,  and  had  not  so  disposed  of  the  property  as 
against  creditors,  as  to  free  it  from  liability  for  his  debts. 
See  Morris  v.  Ellis,  3  Ala.  Rep.  660  ,•  Campbell,  use,  &c,  v. 
Spence,  et  al.  4  Ala.  Rep.  543.  If  the  purchaser  has  omit- 
ted* to  record  his  deed  within  the  six  months,  and  a  judg* 
ment  is  then  recovered  against  the  vendor,  that  judgntient 
will  operate  as  a  lien  on  the  land,  which  a  subsequent  oegis* 
tration  cannot  override  or  defeat.  To  hold  otherwise,  wonU 
he  to  allow  a  deed  not  recorded  within  the  time  ^presoribedf 
when  afterwards  registered,  to  relatd  back  and  defeat  ths 
liens  of  creditors.     This  we  have  seen,  is  prohibited  by  the 
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Statute.     [See  Bryan  v.  Cole,  10  Leigh's  Rep.  497  ;  2  Lo- 
max's  Dig.  367-8.] 

The  lien,  then,  of  *he  judgment  creditor  attached  previous 
to  the  time  when  the  deed  from .  Sorrells  to  Smith  was 
lodged  with  the  clerk  to  be  recorded,  and  the  Ifuid  was  con- 
sequently subject  to  sale  under  bis  execution.  Whether  the 
purchaser  from  the  sheriff  was  informed  of  the  existence  of 
the  unregistered  deed,  after  the  rendition  of  the  judgment,  is 
not  at  all  material.  For  we  have  seen  that  he  may  iovoke 
the  lien  of  the  judgment  creditor,  to  perfect  his  title.  [Avent 
r.  Read,  9upra.\  As  no  evidence  was  adduced  to  show  that 
Miles  had  notice  of  the  sale  to  Smith,  previous  to  the  rendi- 
tion of  his  judgment,  it  is  unnecessary  to  inquire  whether  an 
actual  notice  would  have  impaired  his  lien.  From  what  has 
been  said,  it  follows  that  a  notice  to  the  plaintiff  in  this  case^ 
in  December,  1842,  after  the  lien  of  the  judgment  attached, 
does  not  in  any  manner  affect  the  title  he  acquired  under  the 
judgment,  execution,  and  sheriff's  deed.  It  remains  but  to 
add,  that  the  judgment  is  reversed  and  the  cause  remanded. 


GRAVES  Y.  THE  STATE. 

1.  A  pubtication  that  the  prosecutor  wius  charged  and  pioven  guilty,  by  the 
affidavits  of  some  seYenor  eight  of  the  most  respectable  geptlemen  of  the 
county,  of  both  fraud  and  lying,  is  not  justified  by  the  production  of  affida- 
vits used  before  an  ecclesastical  tribunal,  upon  a  charge  preferred  by  the 
defendant  against  the  prosecutor ;  and  when  so  produced,  it  is  competent 
far  the  proseution  to  inquire  what  was  the  decision  of  that  tribunal 
3.  Evidence  of  witnesses,  that  the  impression  and  conviction  produced  (« 
their  minds,  by  the  evidence  before  the  eclesiasticnl  tribunal,  was  different 
from  its  decision— or  of  the  opinions  expressed  by  ofhers,  as  their  decision 
mad  oonviction  upcmthe  same  evidence-— or  of  the  impression  and  belief 
in  tiie  cammnnity,  whether  the  evidence  established  the  charges,  is  inad- 
miasible  in  mitigation  of  damages.    The  effect  of  such  evidence,  is  to  put 
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the  opinions  of  others  in  the  stead  of  the  verdict  of  the  juiy  upon  the  same 
evidence.  ^ 

3.  Evidence  that  the  prosecutor,  previous  to  the  publication,  had  used  vio- 
lent, abusive  and  slanderous  words  concerning  the  defendant,  which  had 
been  communicated  to  him  about  a  month  previous  to  the  publication,  is 
not  admissible  in  mitigation  of  damages ;  it  not  appearing  that  the  defend  - 
ant^  publication  was  provoked  bjr,  or  in  any  manner  connected  with,  the 
previous  slanderous  words  of  the  prosecutor. 

Ctuestions  referred  as  novel  and  difficult  by  the  Ciicait 
Court  of  Dallas. 

Indictment  for  a  libel,  by  a  publication  in  the  fonn  of  a 
hand-bill,  directed  to  the  public;  containing  divers  false, 
scandalous  and  malicious  matters,  of  and  concerning  Ebene* 
zer  Hearn,  and  of  and  concerning  charges  alledged  against 
the  character  of  the  said  Eibenezer  Heame,  in  the  year  188 1, 
according  to  the  tenor  and  effect  following,  that  is  to  say : 
that  in  '31,  [meaning  in  the  year  of  Our  Lord,  1831,]  the 
Rev.  E.  Hearn,  [meaning  the  said  Ebenezer  Heam,]  who 
was  most  prominexit  in  the  conference,  was  charged,  and  pro- 
ven guilty,  by  the  affidavits  of  some  seven  or  eight  of  the 
most  respectable  gentlemen  in  the  county,  of  both  fraud  and 
lying ;  if  any  question  this,  I  will  show  the  documents.  But, 
oh!"&c. 

On  the  trial,  the  defence  was,  that  the  words  set  out  in  the 
indictment,  the  publication  of  which  was  not  controverted, 
were  in  fact  true.  To  establish  this,  the  defendant  produced 
other  evidence,  given  at  a  church  trial,  had  at  Lebanon,  in 
Dallas  county,  previous  to  the  publication,  the  subject  of  the 
indictment,  on  certain  charges  preferred  by  Graves  agaiiist 
Hcame,  two  of  which  were  for  fraud  and  lying — ^the  evi- 
dence given  upon  that  trial  having  a  tendency  to  establish 
the  truth  of  the  charges.  After  the  defendant  had  produced 
this  evidence  in  the  cause,  the  3tate  then  proposed,  upon  a 
cross  examination  of  the  witnesses,  to  prove  what  was  the 
decision  of  the  committee,  or  persons  constituting  the  thbfU* 
iial  upon  that  evidence.  The  defendant  objected  to  this,  iMit 
the  court  allowed  the  witnesses  to  answer,  and  they  stated 
the  decision  was,  that  Hearne  was  not  guilty. 

After  this  ruling  by  the  court,  and  proof  to  the  jury,  the 
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defendant  proposed  to  show,  by  certain  persons  then  present 
as  thtnesses,  and  who  were  also  present  at  the  church  trial, 
and  heard  the  evidence  upon  which  the  church  decision  was 
had,  that  the  impression  and  conviction  produced  by  such 
evidence  on  their  minds,  was  different  from  the  decision. 
This  evidence  was  offered  on  the  ground  that  it  was  good  in 
mitigation  of  damages.  It  was,  however,  rejected  by  the 
court.  * 

The  defendant  then  proposed  to  show,  in  mitigation  of 
damages,  what  the  persons  present  and  hearing  such  evidence 
expressed  as  their  decision  and  conviction  upon  the  same^ 
This  also  was  refused. 

The  defendant  then  proposed  to  show  in  mitigation  of 
damages,  what  was  the  general  impression  and  belief  in  th& 
community,  as  to  whether  the  evidence  did  establish  and 
prove  said  charges,  as  alledged  in  the  words  contained  in  the 
indictment.     This  was  also  refused. 

The  several  questions  of  law  arising  out  of  the  matters  sta- 
ted, were  reserved  by  the  presiding  Judge,  as  novel  and  dif- 
ficult, and  the  defendant  having  been  convicted,  they  are 
brought  here  for  revision. 

Edwards  and  G.  W.  Gatle,  for  the  defendant. 
Clarke,   (Attorney   General,)  and  G.  R.  Evans,  for  the 
State. 

GOLDTHWAITE,  J.— 1.  The  first  question  on  this  re- 
cord is,  whether  it  was  competent  for  the  prosecution  to  show 
what  was  the  decision  of  the  eclesiastical  tribunal  on  the  evi- 
dence before  it.  It  seems  that  the  defendant  introduced  this 
evidence  to  prove  the  truth  of  the  published  words ;  but  we  are 
not  infornTed  by  the  reservation  of  this*  point,  whether  the 
court  below  admitted  the  proof  as  a  matter  of  justification ; 
or  whether  it  was  considered  proper  in  explanation  of  the  f  fj^ 

quo  animo,  or  in  mitigation  of  (damages.)    It  is  only  in  the    .*  '  '  < 

first  connection  that  it  is  necessary  now  to  consider  the  ques- 
tion ;  because,  if  admitted  in  either  of  the  two  last  mentioned 
aspects,  it  is  very  clear,  the  decision  was  as  much  a  matter  to 
be  put  before  the  jury  as  the  charge  itself,  or  the  evidence  in 
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support  of  that.  We  understand  the  counsel  for  the  defend- 
ant here  to  claim,  that  his  publication  asserted  only,  thafthe 
prosecutor  baA  been  charged  in  a  certain  manner  with  fraud 
and  lying ;  and,  therefore,  proof  that  he  had  been  so  charged 
waa  sufficient  to  exculpate  the  defendant.  In  our  judgitaent, 
kowever,  the  words  set  out  in  the  indictment,  impute  to  the 

*  prosecutor,  not  merely  that  he  had  been  charged  in  the  man- 
ner asserted,  but  also  that  the  charge  had  been  proved  against 
him.  If  the  charge  of  lying  and  fraud  was  not  sustained  by 
evidence,  it  then  became  material  to  inquire  into  the  quo  an- 
imQ  with  which  the  publication  was  made,  and  in  this  con- 
nection* it  was  entirely  proper  to  show,  that  the  tribunal  be- 
fore which  the  defendant  had  charged  the  prosecutor  had 
acquitted  him  upon  the  evidence  before  it.  In  the  publish- 
ed words,  there  is  no  reference  by  name  to  the  persons  who 
had  thus  charged  the  prosecutor ;  and  therefore  it  is  unneces. 
sary  to  determine  how  far  slanderous  words  may  be  justified 
by  giving  another  as  the  author  by  whom  the  same  assertion 
had  previously  been  made.  We  may  remark,  that  although 
there  are  decisions^which  recognize  such  as  a  legal  rule,  (Da- 
vis V.  Lewis,  7  Term,  19,)  yet  it  is  now  denied,  both  in 
England  and  the  courts  of  this  country.  [Bennett  v.  Ben- 
nett, 6  0.  &  P.  688 ;  De  Crespegny  v.  Wellesley,  2  M.  &  P. 
695 ;  McPherson  v.  Daniels,  10  B.  &  C.  263 ;  Dale  v.  Lyon, 
10  John.  447 ;  Treat  v.  Browning,  4  Conn.  408.]  Upon 
principle  it  scarcely  seems  to  admit  of  doubt,  that  one  wrong 
doer  cannot  shelter  himself  from  reiqK>nsibility,  when  he  ma- 
liciously repeats  the  false  assertion  of  another,  although  at  the 
time  of  publication  he  mentions  the  source  from  which  it 

*  sprung.  Here,  however,  there  was  no  reference  by  name  to 
the  persons  making  the  affidavits  in  support  of  the  -charge, 
and  therefore,  if  the  less  modem  rule  were  concedecl  to  exist, 
the  case  would  not  be  brought  within  it.  We  are  entirely 
satisfied,  it  was  proper  for  the  prosecution,  in  the  connection 
in  which  the  defendant's  evidence  was  admitted,  to  put  tfatt 
decision  of  the  eclesiastical  tribunal  as  a  fact  before  the  jury.. 

2.  Having  shown,  that  prima  fade,  the  published  words 
are  to  be  considered  as  a  charge  by  the  defendant,  that  the 
prosecutor  had  been  guilty  of  fraud  and  lying,  it  rested  with 
the  defence  to  show  the  truth  of  the  charge,  or  to  divest  the 
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pablication  from  the  presumption  of  malice,  arising  out  of  its 
fiysity.     [Greenl.  Ef.  21.]    If  it  was  proper  for  the  defied- 
ant  in  mitigation  of  damages,  to  show  his  belief  of  the  charg- 
es, at  the  time  of  publication,  without  a  distinct  admissicm, 
that  in  point  of  fact  they  were  untrue — ^which,  however,  it  has 
been  held  cannot  be  done,  (4  Wend.  659,) — ^yet  the  evidence 
offered  had  no  tendency  to  shed  light  upon  that  point.     The  ^ 
evidence  was  before  the  jury,  and  from  that  the  impression  ;^ 
upon  the  mind  of  the  defendant  was  to  be  ascertained,  if  im-  / 
portant  to  be  ascertained,  in  connection  with  the  question  of  \ 
either  malice  or  damages.     The  effect  produced  by  it  upon  j 
the  opinions  of  others  hearing  it,  was  not  a  proper*subject  of  in- 
vestigation, as  it  could  lead  to  no  other  result  than  the  substi- 
tution of  those  opinions,  in  the  stead  of  the  verdict  of  the  jury, 
on  the  same  testimony.     The  same  objections  apply  to  evi- 
dence of  opinions  expressed  by  others  on  the  same  state  of 
facts,  and  to  the  impression  and  belief  of  the  community.  In 
every  aspect  in  which  this  description  of  evidence  was  oflfer- 
ed,  it  amounted  to  nothing  more  than  the  opinion  of  others 
upon  the  testimony  then  before  the  jury  for  consideration. 
In  our  judgm^it  there  is  no  ground  upon  which  to  rest  its 
admission. 

3.  The  only  point  remaining  to  be  examined  is,  whether 
evidence  of  violent,  abusive  and  slanderous  words,  used  by 
the  prosecutor  concerning  the  defendant,  previous  to  the  pub- 
lication, and  communicated  about  one  month  before  that  Wfus 
made,  was  admissible  under  the  circumstances  of  this  case. 
The  rule  with  respect  to  letting  in  evidence  of  this  descrip- 
tion, is  well  laid  down  in  Maynard  v,  Beardsley,  7  Wend. 
560,  where  it  is  said,  slanderous  publications  by  the  plaintiff 
against  the  defendant  may  be  shown,  to  extenuate  the  of- 
fence, provided  there  is  a  fair  presumption  that  the  libel  char- 
ged was  written  in  the  heat  of  blood,  and  in  consequence  of 
the  provocation.  To  the  same  effect  is  Child  v.  Homer,  13 
Pick.  503.  If,  however,  there  is  no  connection  between  the 
libellous  matter  published,  it  is  said  such  evidence  ought  not 
to  be  admitted,  (May  v.  Brown,  3  B.  &  C.  113.)  It  is  diffi- 
cult to  say,  what  precise  length  of  time  will  operate  to  ex- 
clude such  evidence,  and  it  may  be  that  time  alone  will  fur- 
nish no  aid  in  settling  the  rule  ;  but  in  the  case  before  us,  it 
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does  not  appear  that  the  defendant's  publication  was  provok*- 
ed  by,  or  m  any  manner  connected  with,  the  previous  slan- 
derous words  of  the  prosecutor.  Not  being  shewn  to  £all 
within  the  rule  indicated,  the  evidence  was  properly  re- 
fused. 

All  the  questions  presented  by  the  points  referred,  being 
thus  decided,  it  only  remains  to  ^dd,  that  the  judgment  of 
the  Circuit  Court  is  affirmed. 


BORUM  V.  GARLAND  &  BORUM. 

1.  A  contract  may  be  rescinded  in  part,  and  stand  as  to  the  residue,  by  the 

consent  of  the  parties  to  it 
d.  If  a  charge  of  the  court  is  considered  ambiguous,  an  explanation  of  it 

should  be  asked  at  the  time.    It  is  not  sufficient  to  reverse  a  cause,  that 

the  jury  may  possibly  have  been  misled,  where  there  was  not  any  jost 

ground  for  misapprehension. 

Error  to  the  Circuit  Court  of  Macon. 

Assumpsit  on  a  promissory  note  executed  by  the  defendant 
in  error,  for  the  payment  of  $170,  for  the  hire  of  two  negroes, 
Dunk  and  Henry.  The  defendants  pleaded  non  assumpsiiy 
failure  of  consideration,  and  a  tender  of  $95. 

From  a  bill  of  exceptions,  it  appears,  that  about  the  last  of 
March,  the  boy  Henry  was  whipped  by  the  patrol,  at  the 
house  of  his  wife,  and  on  the  next  day,  the  plaintiff,  at  the 
request  of  the  boy,  gave  him  a  pass,  to  return  to  the  house 
where  his  wife  lived,'and  on  that  day,  or  night,  the  boy  ran 
away,  without  having  returned  to  the  possession  of  Garland, 
the  hirer. 

On  the  next  day,  the  plaintiff  and  Garland  met,  and  afler 
some  conversation,  in  which  the  plaintiff,  who  was  in  bad 
health,  became  excited,  and  told  Garland,  that  he  should  not 
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have  the  boy  again,  eveq  if  he  came  back,  to  which  Garland 
replied,  if  you  do  not  let  me  have  hiiy,  I  can  hire  other  ne- 
groes. About  the  8th  of  May,  plaintiff  wrote  to  Garland,  in- 
forming him  that  Henry  was  in  jail  in  Montgomery,  and  re- 
questing him  to  take  him  out,  informing  him  that  he  should 
hold  fa^im  responsible  for  the  whole  hire ;  to  which  Garland 
replied,  refusing  to  have  any  thing  to  do  with  him.  The 
tender^as  proved,  and  the  money, brought  into  court. 

Upon  this  proof,  the  plaintiff's  counsel  asked  the  court  to 
charge,  that  the  declaration  of  the  plaintiff,"  that  the  defend- 
ant should  not  have  the  slave  if  he  returned,  unless  the  de-^ 
fendant  at  the  time  treated  it  as  a  proposition  for  a  rescission 
and  assented  to  it,  did  not  operate  as  a  rescission  of  the  con- 
tract; which  charge  the  court  gave,  but  charged  the  jury  fur- 
ther, that  if  Garland  elected  to  treat  it  as  a  rescission,  it  would 
have  that  effect,  and  plaintiff  would  have  no  right  afterwards 
to  complain  of  it,  if  it  were  so  treated.  To  this  charge  as 
given,  the  plaintiff  excepted.  Other  points  were  made  in 
the  court  below,  not  now  insisted  on.  Judgment  for  plain- 
tiff for  the  amount  ofmoney  tendered,  and  for  the  defendants 
for  the  costs. 

The  assignment  of  error,  brings  to  view  the  charge  of  the 
court. 

CocKK,  for  plaintiff  in  error.  A  proposition  to  rescind  a 
contract,  is  not  binding  unless  accepted  at  the  time.  [Story 
on  Con.  52;  5  Greenl.  277.] 

The  charge  given  was  calculated  to  mislead  the  jury,  as  it' 
left  it  doubtful  whether  the  proposition  might  not  be  accept^ 
ed  at  a  subsequent  time.     [1  Ala.  Rep.  423.] 

The  contract  was  entire,  and  could  only  be  rescinded  in 
toto.  [Chitty  on  Con.  276;  16  Mass.  319;  22  Pick.  546; 
23Id.  283.J 

Belser,  contra.  The  defendant  had  the  right  to  consider 
the  contract  rescinded  as  to  the  boy  Henry,  and  the  jury 
have  determined  such  to  be  the  fact.     [Chitty  on  Con.  275.] 

The  present  leaning  of  the  courts  every  where,  is  to  settle 
as  £»  as  possible,  the  controversy  in  one  suit,  by  allowing  a 
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partial  failure  of  consideration  to  be  proved,  to  which  this  case 
bears  a  strong  analogy.     [2  B.  te  Adol.  320.] 

ORMOND,  J. — ^It  is  doubtless  true,  as  contended  by  the 
counsel  for  the  plaintiff  in  error,  that  a  party  who  claims  a 
right  to  rescind  a  contract,  must  put  the  opposite  party  in 
statu  quo,  by  returning,  or  offering  to  return,  the  subject  mat- 
ter of  the  contract,  if  in  his  possession.  But,  notwithstand- 
ing this  is  the  law^  it  cannot  be  questioned,  that  parties  may 
by  agreement  remind  a  contract  in  part,  and  permit  it  to 
stand  for  the  remainder.  The  declaration  of  the  plaintiff, 
that  the  defendant  should  not  have  the  slave,  Henry,  any 
longer^  if  accepted,  or  agreed  to,  by  the  defendant,  had  the 
effect  of  rescinding  the  contract  as  to  him,  and  left  it  in  force 
\Ba  to  the  other  slave,  and  whether  it  was  accepted,  or  agreed 
to  by  the  defendant,  was  for  the  jury  to  determine. 

We  agree  fully  with  the  ai^ument  urged,  that  to  produce 
this  rescission,  the  proposal  must  have  been  acceded  to  when 
it  was  made,  and  this  leads  to  tlfe  consideration  of  what  is  re- 
ally the  only  question  in  the  case,  the  meaning  of  the  explan- 
atory charge  of  the  court.  The  court  having  at  the  instance 
of  the  plaintiff,  charged,  that  the  contract  was  not  rescinded, 
unless  the  defendant  assented  to  the  proposition  to  rescind, 
when  it  was  made,  added,  "  that  if  Garland  elected  to  treat  it 
as  a  rescission,  it  would  have  that  effect,  and  plaintiff  would 
have  no  right  afterwards  to  complain,  if  it  were  so  treated." 
We  do  not  consider  this  explanation  of  the  court  open  to  the 
objections  urged  against  it.  It  appears  to  be  merely  an  am- 
plification of  the  charge,  which  had  been  previously  given. 
The  construction  put  upon  it  by  the  coimsel  for  the  plaintiff, 
makes  it  nullify  the  charge  which  had  been  given,  and  which 
this  was  certainly  not  intended  to  destroy,  but  to  explain. 
Xhis  the  court  may  have  thought  necessary,  because  the 
charge  was  framed  by  the  counsel  for  the  plaintiff.  It  is 
possible  the  court  meant  to  say,  that  the  <' assent"  of  the  de- 
fendant to  the  plaintiff 's  proposition,  might  be  shown  by  his 
conduct  at  the  time,  and  subsequent,  in  connection  with  his 
lejiy.  Be  this  as  it  may,  we  cannot  perceive  how  the  jury 
could  have  been  misled  by  it.  Whether  the  consent  of  the 
defendant  is  called  his  "  assent,"  or  his  "  election,"  is  wholly 
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imimportant,  and  if,  when  it  was  given,  it  was  supposed  there 
was  any  ambiguity  in  it,  or  that  the  court  intended  by  the 
explanation  to  retract  any  portion  of  the  charge  which  it  had 
just  given,  application  should  then  have  been  made  to  the 
Court,  and  an  explicit  response  demanded. 

It  is  too  late  to  speculate  now  upon  the  possibility  that  the 
jury  may  have  misapprehended  it^  when  there  does  not  appear 
to  be  any  just  ground  for  misapprehension. 

Let  the  judgment  be  affirmed. 


BERRYMAN  v,  THE  JUDGE  OF  THE  COUNTY 
COURT  OF  LAWRENCE. 

1.  Wliere  there  is  amitttmttf  showing  the  conunitment  of  ^a  party,  upon  a- 
pnwecution  for  bastardy,  and  subsequently  a  petition  for  a  habeas  corpusj 
and  a  recognizance  executed  in  due  form  by  the  reputed  father,  a  motion  to 
quash  the  proceedings  before  the  justice  will  not  be  sustained  by  the 
County  Court,  on  the  ground  that  there  is  no  warrant  in  the  papers,  show- 
ing the  arrest— ^lU  the  papers  reciting  that  the  proceedings  before  the  ex- 

•  amining  justices  were  regular.  The  warrant  might  be  substituted  by  an* 
other  conibrming  to  it,  as  nearly  as  practicable ;  or  if  it  was  shown  that  no 
wamjht  ever  issued,  or  its  production  was  necessary,  the  court  might  pro- 
tect the  party  by  making  a  suitable  order. 

2.  Where  the  verdict  affirms  that  the  defendant  is  the  real  father  of  the  bas^ 
tard  child  of  the  woman  by  whom  he  was  charged,  it  ia  sufficient;  and  a. 
judgment  thereon,  which  condemns  the  defendant  to  the  payment  of  the? 
sum  prescribed  by  law  as  a  consequence  of  the  paternity,  and  directs  at 
bond  to  be  executed,  with  surety,  for  the  annual  payment  of  the  sum  ad-^ 
judged,  though  not  entirely  formal,  will  be  sustained. 

9,  A  party  on  whom  the  pateniity  of  a  bastard  child  is  establuriied,  by  jadg- 
meat,  k  liable  topay  cocrts^ 

Error  to  the  County  Court  of  Lawrence. 
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It  is  shown  by  the  record,  that  this  was  a  proceeding  in 
bastardy,  under  the  statute,  against  the  plaintiff  in  error,  np^ 
on  the  affidavit  of  Ann  Croft,  that  he  was  the  father  of  a  bas- 
tard child  with  which  she  was  pregnant.  Neither  the  affi- 
davit or  warrant  under  which  the  arrest  was  made,  are  found 
in  the  transcript,  but  the  fact  above  stated  is  recited  in  a  war- 
rant signed  by  the  examining  justices,  by  which  upon  a  re- 
fusal to  enter  into  the  usual  recognizance,  the  defendant  was 
committed  to  jail.  The  foregoing  facts  are  reiterated  in  a 
petition  subscribed  and  sworn  to  by  the  defendant,  in  which 
he  prays  the  Judge  of  the  County  Court  of  Lawrence  to  dis- 
'  cJharge  him  from  custody,  and  receive  the  recognizance  re- 
quired by  the  justices.  Again  the  same  facts  are  reiterated 
in  the  recognizance  into  which  the  defendant,  with  his  sure- 
ties entered. 

On  the  trial,  the  defendant  excepted  to  the  ruling  of  the 
court.  From  the  "bill  of  exceptions,  it  appears  that  at  the 
term  of  the  County  Court  to  which  the  proceedings  were  re- 
turnable, the  defendant  moved  to  quash  the  same,  because 
it  does  not  appear  that  any  complaint  was  made  by  Ann 
Croft  to  one  or  more  justices  of  the  peace  as  required  by  the 
statute ;  or  that  any  process  ever  issued  requiring  his  arrest. 
Nor  does  it  appear  that  Ann  Croft  was  ever  examined  before 
any  justice  of  the  peace  in  the  presence  of  the  defendant  touch- 
ing the  charge  made  against  him.  Which  motion  was  over- 
ruled by  the  court. 

An  issue  was  then  made  up  under  the  direction  of  the  court,  ^ 
submitting  to  the  jury  the  inquiry  whether  the  defendant 
was  not  the  father  of  a  male  child  of  Ann  Croft.  To  Vhich 
the  jury  responded  that  they  "  do  find  Alexander  Berryman, 
tlie  real  father  of  said  child."  Thereupon,  it  was  "consid- 
ered, adjudged  and  decreed  by  the  court,  that  the  defendant, 
the  said  Alexander  Berryman,  be  condemned  by  the  judg- 
ment of  this  court,  to  pay  the  sum  of  fifty  dollars  a  year,  for 
ten  years,  towards  the  maintenance  and  education  of  the  said 
bastard  child  of  the  said  Ann  Croft ;  and  that  the  said  Alex- 
ander Berryman  shall  give  bond  and  seciirity  for  the  due  and 
faithful  payment  of  said  sums  of  money,  yearly,  as  the  sta- 
tute in  such  cases  made  and  provided,  requires ;  and  that  the 
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^d  defendant  pay  the  costs  of  the  proceedings  in  this  behalf, 
and  that  execution  issue,"  &c. 

T.  M.  Peters,  for  plaintiff  in  error,  made  the  following 
points :  1.  The  proceeding  in  bastardy  is  qtuisi  criminal, 
and  must  conform  strictly  to  the  statute.  It  does  not  ai)pear 
that  the  mother  of  the  child  was  a  single  woman,  that  any 
warrant  issued,  or  examination  had  preliminary  to  the  pro- 
ceedings in  the  County  Court.  [Clay's  Dig.  133-4,  ^^  1,  2, 
3;  Bettis  V,  Taylor,  8  Porter's  Rep.  564;  Trawickv,  Davis, 
4  Ala.  Rep.  328.]  The  defendant  does  not  appear  to  have' 
waived  any  of  the  requirements  of  the  statute.  2.  A  mUti'- 
mu9  was  the  first  step  taken  in  the  case,  instead  of  instituting 
an  inquiry  before  the  justices  and  allowing  the  defendant 
to  exculpate  himself.  To  this  irregularity  the  defendant  ob- 
jected as  soon  as  practicable  by  the  motion  made  to  quash. 
See  Trawick  v.  Davis,  supra.  3.  The  inquiry  was  ev  parte 
and  the  judgment  is  not  adapted  to  the  issue  and  verdict. 
[Moody  V.  Keenan,  7  Porter's  Rep.  218.]  It  does  not  ad- 
judge that  the  defendant  is  the  real  father  of  the  bastard 
child,  [2Sidf.  Rep.  363;  Ld.  Raym.  Rep.  1198;  Doug. 
Rep.  662;  2  Mass.  Rep.  156.]  4  Thejudgment  is  for  costs 
— this  is  not  allowable  at  common  law,  and  they  are  not  giv- 
en by  statute  in  such  cases.  [Clay's  Dig.  134,  §  4 ;  Id.  316.] 
Besides,  the  statute  prescribes  the  judgment. 

L.  P.  Wai^kee,  for  the  defendant  in  error,  insisted,  that  it 
must  be  presumed  that  the  examining  justices  acted  according 
to  law — ^in  fact  this  is  conceded  in  the  petition  for  a  habeas  cor^ 
pu^  It  cannot  be  known  whether  ^e  reputed  fetther  con- 
troverted the  charge  against  him  before  the  justices  of  the 
peace ;  from  the  record  there  can  be  no  inference  either  way. 
In  respect  to  the  other  points  made  for  the  plaintiff  in  errof , 
thej  aiB  fully  answered  by  the  case  of  Austin  v.  Pickett, 
Judge,  d&c.,  8  Ala.  Rep.       .     See  also,  4  Ala.  Rep.  328. 

COLLIER,  C.  J.— The  act  of  1811,  enacts,  that  when 
any  sigle  woman  who  shall  be  pregnant  or  delivered  of  a 
child,  which  by  law  would  be  deemed  a  bastard,  shall  make 
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complaint,  to  any  one  or  more  justices  of  the  peace  for 
the  county  where  she  may  be  so  pregnant,  or  delivered, 
as  aforesaid,  and  shall  accuse  any  one  of  being  the  fa- 
ther of  such  child,  it  shall  be  the  duty  of  such  justice  or  jus- 
tices, to  issue  process  to  the  sheriff,  or  coroner,  oir  any  con- 
stable of  such  county,  against  the  person  so  accused  as  afore- 
said, and  cause  him  to  be  brought  forthwith  before  him. 
Further,  it  is  made  the  duty  of  the  justice,  or  justices,  to  ex- 
amme  the  female  in  the  presence  of  the  man  alledged  to  foe 
the  father  of  the  bastard  child,  touching  the  charge  against 
him ;  and  if  he,  or  they,  shall  be  of  opinion  that  sufficient 
cause  appears,  it  shall  be  his  or  their  duty,  to  bind  the  said 
person  so  accused  in  a  bond  with  sufficient  sureties,  to  ap- 
pear before  the  next  County  Court  of  the  county ;  and  in  the 
meantime  to  be  of  good  behaviour.  [Clay's  Dig.  133,  134, 
§§  1,  2.] 

When  the  case  is  returned  to  the  County  Court,  the  ques- 
tion of  paternity  is  to  be  determined  by  the  court,  or  to  be  as- 
cer  tained  by  verdict,  if  the  defendant  shall  demand  a  jury  tri- 
al. [C's  D.  134,  ^  8 ;  4  Ala.  R.  328.]  No  question  arises  in  the 
present  case  as  to  the  regularity  of  the  mode  in  which  the 
case  was  submitted  to  the  jury.  It  is  admitted  by  the  de- 
fendant that  the  issue  was  properly  framed. 

In  Trawick  v.  Davis,  supra,  it  was  said,  that  if  the  pro-  ' 
ceedings  before  the  justice  of  the  peace,  were  defective  to 
such  an  extent  as  to  make  them  void,  a  motion  to  quash 
jshould  have  been  submitted  to  the  County  Court  at  the  pro- 
per time,  and  came  too  late  after  the  defendant  had  appear- 
ed, asked  and  obtained  a  continuance.     We  do  not  desire  to 
be  understood,  as  deciding,  in  the  case  referred  to,  that  a 
motion  to  quash  can  be  granted  for  a  defect  in  the  warrant 
issued  by  the  justice,  where  the  defendant  appears  in  court, 
in  obedience  to  a  recognizance  regularly  taken,  and  in  due 
form.     However  the  law  may  be  in  such  a  case,  we  think  the 
motion  should  not  be  granted,  where,  as  in  the  case  before 
us,  the  mittimus,  the  petition  for  a  habeas  corpus,  and  the 
lecognizance  all  recite  that  regular  proceedings  were  had  be- 
fore the  examining  justices.     The  loss  or  absence  of  the  war- 
rant certainly  should  not  prejudice  either  party,  and  if  it 
could  not  be  found,  it  might  be  substituted  by  another  con- 
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forming  as  near  as  practicable  to  it.  Or  if  the  defendant  could 
make  it  appear  that  no  warrant  had  ever  isstied,  and  that  it 
was  necessary  to  the  protection  of  his  rights  that  it  should  be 
produced,  the  court  might  in  the  one  case  dismiss,  and  in  the 
other  stay  proceedings  until  the  warrantor  aconnterpait  was 
produced.  But  in  the  condition  of  the  record,  we  cannot 
see  that  the  defendant  could  have  been  injured  by  the  ab- 
sence of  the  warrant,  and  his  admissions  estop  him  from  say- 
ing that  one  never  issued,  and  there  is  nothing  to  warrant  the 
inference  that  it  was  not  entirely  formal. 

The  objections  to  the  verdict  and  judgment  are  not  well 
taken.  It  is  explicitly  aflSrmed  by  the  jury,  that  the  defend- 
ant is  -'the  real  father  of  said  child/'  viz:  of  the  "son  of 
Ann  Croft,"  who  is  alledged  by  the  verdict  to  be  a  bastard. 
The  judgment  does  not  reiterate  in  iotidem  verbis  the  affir- 
mation of  the  verdict,  but  it  adjudges  the"  defendant  to  pay 
the  sum  prescribed  by  law,  as  a  consequence  of  being  ascer- 
tained to  be  the  father  of  an  illegitimate  child ,-  and  directs  a 
bond  to  be  executed  with  surety,  for  the  payment  annually 
of  the  sum  adjudged.  Perhaps  the  judgment  may  have  been 
more  technical,  but  it  is  certainly  sufficient  to  conclude  the 
matters  in  issue. 

We  cannot  doubt  the  liability  of  the  party  to  pay  costs, 
on  whom  the  paternity  of  a  bastard  child  is  established  by 
judgment.  In  all  civil  actions,  the  unsuccessful  party  is  en- 
titled to  full  costs,  unless  the  law  otherwise  direct.  [Clay's 
D.  316,  §  20.]  So  in  qui  tarn  actions,  or  in  suits  in  the  nature 
thereof,  the  party  prevailing  in  the  suit  shall  be  entitled,  to 
recover  costs  as  in  other  actions  at  law.  fid.  331,  §  100.] 
And  in  criminal  prosecutions,  the  accused,  if  convicted,  is 
chargeable  with  costs.  [Id.  442,  ^  36.]  Again;  the  wo- 
man making  the  complaint  in  a  case  of  bastardy,  if  she  fail  Oo 
make  it  good  is  made  liable  for  costs.  [Id.  134,  §6.  J  Thus 
leaving  it  to  be  inferred,  that  if  the  individual  charged  sha)l 
be  shown  to  be  the  real  father,  he  shall  pay  all  costs. 

If  the  case  at  bar  be  neither  a  civil,  criminal,  or  qui  toinh 
action,  may  it  not  be  embraced  under  the  general,  tera^s  <' w 
suits  in  the  nature"  of  the  latter  ?  We  think  it  pwfwatly 
clear,  upon  the  statutes  cited,  that  the  defendant  was  proper- 
ly charged  with  costs ;  and  to  this  may  be  94ded.  XhfiX  fuch 
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has  been  the  invariable  practice  in  such  cases;  since  the  pas- 
sage of  the  act  of  1811.  C&ntemparanea  expasiiio  fartissp' 
ma  est  in  lege. 

It  results  from  what  has  been  said,  that  the  judgment  of 
the  County  Court  is  affirmed. 


NEWHOUSE,  ET  AL.  V.  MILES,  kt  al. 

1.  The  objection  to  a  bill  that  a  peraon  is  improperly  joined  as  a.  party  com- 
plainant, is  too  late  if  taken  for  the  first  time  at  the  hearing,  and  will  then 
be  disregarded,  if  it  does  not  materially  affect  the  propriety  of  the  decree- 
Writ  of  Error  to  the  Court  of  Chancery  for  the  1st  Division. 

The  case  made  by  the  bill  is  this,  viz : 

In  1841,  Benjamin  Newhouse  and  John  8.  Newhouse 
were  indebted  by  note,  as  partners,  to  Sylvia  Dale,  in  a  con- 
siderable sum,  to  secure  which  Benjamin  Newhouse  execut- 
ed a  mortgage  upon  certain  premises.  Afterwards,  a  mar- 
riage being  in  contemplation  between  Miss  Dale  and  John 
8.  Newhouse,  these  parties  entered  into  a  marriage  settle- 
ment, in  which  it  is  stipulated,  that  all  the  real  and  personal 
estate,  choses  in  action,  &c.  of  Miss  Dale,  should  be  convey- 
ed to  Charles  Miles,  to  be  held  in  trust  for  her  sole  and  sepa^ 
rate  use,  notwithstanding  the  contemplated  marriage.  In 
1842,  after  the  marriage  of  the  parties  just  mentioned,  the 
firm  of  Benjamin  and  John  S.  Newhouse  was  dissolved,  and 
the  former  stipulated  to  pay  all  the  debts  of  the  firm. 

The  note  net  being  paid,  this  bill  was  filed  by  John  S.. 
Newhouse,  his  wife  and  Miles,  the  trustee,  as  complainants, 
against  Benjamin  Newhouse,  the  mortgagor,  and  one  Hunt, 
who  is  charged  to  hold  an  older  mortgage  on  the  same  prem- 
ises. 

Anawers  were  filed  both  by  punt  and  Newhouse,  the  for- 
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mer  setting  out  his  mortgage,  and  conceding  the  truth  of  the 
matters  stated  in  the  bill;  the  latter  admitting  the  execution 
of  the  note  and  mortgage,  but  insisting  it  was  discharged  by 
the  marriage  of  Miss  Dale  with  the  other  complainant,  but 
denying  all  knowledge  of  the  marriage  settlement,  and  calling 
for  proof,  as  well  as  insisting  his  stipulation  to  pay  the  debts 
of  the  firm,  did  not^extend  to  this  note,  as  that  was  then,  in 
no  sense,  a  debt  of  the  firm. 

At  the  hearing,  the  objection  was  taken,  that  John  S. 
Newhouse  was  improperly  joined  as  a  complainant  in  th^ 
bill.  The  Chancellor^considered  otherwise,^and  deeming  the 
proof  sufficient  to  sustain  the  allegations,  decreed  a  sale  of 
the  mortgaged  premises — ^Hunt's  mortgage  and  the  costs  of 
suit  to  be  first  paid,  and  then  that  of  Mrs.  Newhouse,  to  her 
trustee,  to  her  sole  and  separate  use. 

Benjamin  Newhouse  prosecutes  this  writ  of  error,  and 
here  assigns,  that  John  S.  Newhouse  was  improperly  joined 
as  a  complainant  in  the  bill,  and  also  that  it  contains  no 
equity. 

J.  A.  Campbell,  for  the  plaintiff  in  error,  insisted,  that  this 
was  the  bill  of  the  husband  as  it  is  drawn.  If  intended  as 
the  bill  of  the  wife,  in  relation  to  her  separate  estate,  the 
husband  is  not  a  proper  party.  [Oox  v.  Murph,  8  Dev.  dD 
Bat.  257 ;  Wake  v.  Parker,  2  Keen,  59 ;  Owdon  v.  Gamp* 
bell,  8  Simons,  651 ;  Reeve  v.  Dalby,  2  Sim.  &  Stu.  464; 
Grant  v.  Van  Schoonhover,  9  Paige,  266.] 

G.  N.  Stewart,  contra. 

GOLDTHWAITE,  J.— If  it  is  conceded  the  husband,  in 
the  circumstances  of  this  case,  is  not  a  proper  party  complain- 
ant, yet  the  objection  taken  for  the  first  time,  at  the  hearing^ 
is  too  late,  and  will  be  disregarded  if  it  does  not  materially 
affect  the  propriety  of  the  decree.  [Story's  Eq.  PI.  417,  ^ 
»44;  Watertown  v.  Cowen,  4  Paige,  610;  Erwin  r.  Fergu- 
son, 6  Ala.  Rep.  158.]  The  objection  might  possibly  hav« 
been  of  some  weight,  if  the  decree  had  admitted  the  husband 
as  a  party  in  interest,  so  as  to  have  given  him  the  eotttfoi'  ctf 
the  fund ;  but  instead  of  that,  it  directs  the  money,  wh«t 
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received,  to  be  paid  over  to  the  trustee  of  the  wife,  to  her 
sole  and  separate  use.  A  result  precisely  as  it  should  be,  if 
the  husband  was  altogether  omitted,  or  made  a  party  de- 
fendant. 

Decree  affirmed. 


JAMES  V.  AULD  <fc  SPEAR. 

1.  A  judgment  camiot  be  obtained  against  the  sureties  of  a  constable,  by 
motion,  for  his  default,  after  his  death.  In  such  a  case,  resent  must  be 
had  to  the  common  law  for  redress. 

Error  to  the  County  Court  of  Mobile. 

Fox,  for  defendant  in  error^  submitted  the  cause. 

ORMOND,  J.^ — ^This  was  a  motion  against  the  sureties  of 
a  constable,  for  the  failure  of  their  principal,  to  return  an  ez»- 
cution,  he  being  dead  at  the  time  the  motion  was  made. 
The  justice  rendered  judgment  against  the  sureties,  from 
tirhich  they  appealed  to  the  County  Court,  where  the  judg- 
ment was  reversed.  From  that  judgment  this  writ  is  prose- 
cuted. 

In  Orr  v.  Duval,  1  Ala. '  Rep.  262,  it  was  held,  that  no 
judgment  could  be  rendered  on  motion  against  the  sureties 
of  a  sheriff,  in  the  predicament  of  these.  The  act  giving  this 
summary  proceeding  against  the  sureties  of  a  constable,  does 
not  differ  from  the  statute  authorizing  a  judgment  on  motion 
against  a  sheriff  and  his  sureties. 

.   The  act  of  the  9th  January,  1841,  which  was  passed  to 
remedy  the  defect  in  the  existing  law-,  pointed  out  in  ttie 
case  of  Orr  v,  Duval,  does  not  reach  this  case,  as  by  its  term 
it  is  coafined  to  the  sureties  of  sheriffs,  who  may  be  proceed* 
ed  against,  although  their  principal  is  not  notified.     The  on* 
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I7  act  atithoriziog  amotion  in  such  a  case  as  this,  is  the  aet 
of  1824,  (Clay's  Dig.  219,  §  87,)  and  that,  by  its  exp^ss 
terms,  requires  the  judgment  to  be  rendered  against  the  conr 
stable  and  his  sureties,  and  when  that  is  impracticable,  as  in 
this  case,  the  statute  remedy  cannot  be  enforced,  and  the 
party  aggrieved  must  resort  to  the  common  law  for  redress. 
Let  the  judgment  be  affirmed. 


LYON  V.  BOLLING,  et  aL. 

!•  Where  several  jadgments  against  the  maker  and  indorser  of  a  promissd- 
ry  note  are  recovered  hy  the  same  plaintifl^  the  payment  of  the  judgment 
against  the  latter,  does  not  annul  that  against  the  maker ;  but  the  indorwr 
may  be  substituted  to  it  in  equity,  and  have  the  advantage  which  it  theie 
a&rds  for  his  reimbursement  If  an  execution  has  been  issued  and  re- 
turned "  no  property  found,"  he  may  go  into  Chancery  to  subject  the  equit- 
able estate  of  the  maker  to  the  satisfaction  of  the  judgment;  or  he  may 
resort  to  equity  to  cause  conveyances  of  real  property  to  be  set  aside, 
which  the  defendant  has  made,  or  caused  to  be  made  in  fraud  of  his  cre- 
ditors. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  at  Mobile. 

The  plaintiff  in  error,  who  was  complainant  below,  alledg- 
es  in  his  bill,  that  the  defendant,  Thomas  R.  Boiling,  on  the 
1st  day  of  November,  1836,  made  his  three  several  promis- 
sory notes,  one  at  six,  another  at  nine,  and  a  third  at 

months  after  date ;  each  for  the  sum  of  $1250,  and  all  payar 
bleto  the  complainant.  These  notes  were  indorsed  by  the 
complainant,  for  the  accommodation  of  the  maker,  and  at  his 
special  instance  and  request ;  and  thereupon  the  defendant 
passed  {hem  to  Diego  McVoy,  in  payment  of  the  rent  of  the 
Mobile  Hotel  for  one  year. 

When  the  notes  became  due  and  payable,  the  maker  fail- 
ed to  provide  for  their  payment :  whereupon  the  first  and  sec- 
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end  notes  were  put  in  suit  by  the  indorsee,  mrho  ^obtained 
judgments  in  the  Circuit  Court  of  Mobile  county^  against 
Boiling,  as  the  maker,  and  the' complainant  as  iiuiorBer ;  both 
of  which  judgments  against  the  indorser  were  satisfied  by 
the  complainant,  after  a  retuqi  of  <<  no  property  found,''  upon 
executions  against  the  defendant's  estate.  The  third  note 
was  paid  by  the  complainant  without  suit,  and  is  now  in  his 
possession.  All  which  several  sums  thus  paid,  amounted,  at 
the  time  of  filing  the  bill  in  this  cause,  to  the  sum  of  $4332  83 
with  interest,  &c. 

It  is  also  alledged,  that  the  defendant  purchased  of  Audley 
H.  Gazzam,  a  tract  of  land,  particularly  described  in  the  bill, 
on  which  he  now  lives,  situated  in  Mobile  county,  that  the 
defendant  has  made  full  payment  for  the  same,  and  caused  a 
deed  to  be  executed  by  Gazzam,  on  the  10th  December,  1842, 
to  his  son,  Thomas  T.  Boiling,  instead  of  himself,  who  was 
the  real  purciiaser.  That  at  the  time  the  purchase  money 
was  paid,  the  grantee  in  the  deed  was  an  infant,  had  no  es- 
tate, either  by  inheritance  or  otherwise,  distinct  from  his  fa- 
ther, and  consequently  ^the  means  of  purchase  were  all  pro- 
vided by  the  defendant ;  that  defendant  took  possession  of 
the  premises,  shortly  after  his  purchase,  and  has  occupied 
them  ever  since — making  extensive  and  valuable  improve- 
ments thereon. 

Complainant  explicitly  charges,  that  in  causing  the  deed 
to  be  executed  by  Gazzam  to  Thomas  T.  Boiling,  the  de- 
fendant intended  to  hinder  and  delay  bis  creditors ;  and  that 
the  transaction  was  a  direct  fraud  upon  the  complainant,  to 
jwbom  the  defendant  was,  and  still  is,  largely  indebted.  The 
d^endant  and  his  son  refuse  to  give  up  the  land  to  be  sold 
lor  the  payment  of  the  several  siuns  advanced  by  the  com* 
plainant  for  the  former,  as  above  stated,  although  the  defeod- 
4ifit  has  no  other  property  within  the  complainant's  know- 
ledge, ^out  of  which  he  can  make  the  amount  of  the  said 
judgment  and  notes." 

The  bill  prays  process  of  ^ubpcbiia  against  Thomas  R.  and 
Thomas  T.  Boiling,  and  Audley  H.  Gazzam,  that  each  of 
them  may  answer  the  same  ;  that  the  deed  from  C^zam  to 
Thomas  T.  Boiling  may  be  delivered  up,  cancelled  and  set 
aside,  and  the  land  therein  described,  with  its  appurtenances, 
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may  be  sold  to  satisfy  what  iqay  be  due  the  eomplaiiiant ; 
and  that  such  other  relief  may  be  granted  as  may  be  just  and 
proper,  and  the  case  may  require. 

T.  T.  ^Boiling  answered,  denying  the  allegations  of  the 
bill,  so  far  as  they  impugned  his  title  for  fraud,  and  by  his 
answer  demurred.  T.  R.  Boiling  filed  a  general  demurrer  to 
the  bill,  which  the  Chancellor  adjudged  to  be  well  taken ; . 
and  accordingly  dismissed  the  bill,  at  the  complainant's 
costs. 

G.  N.  Stewabt,  for  the  plaintiff  in  error,  insisted,  that  by 
the  payment  of  the  judgments  which  McVoy  recovered 
against  the  defendant,  the  complainant  was  subrogated 
to  the  rights  of  McToy,  and  the  liens  consequent  upon 
them.  [1  Story's  Eq.  477.]  It  is  admitted  that  it  has  been 
said,  the  right  of  cession  only  exists  where  the  surety  dis- 
charges a  collateral  contract,  and  will  not  survive  the  extinc^ 
tion  of  the  obligation  of  the  principal  debtor.  [3  Mylne  &> 
Keene's  Rep.  183.]  But  this  qualification  is  not  supported 
by  the  later  American  authorities.  [4  Rand.  Rep.  444-5-7 ; 
2  Call's  Rep.  103,  126 ;  1  Dess.  Rep.  409 ;  2  Brock.  Rep. 
159 ;  12  Wheat.  Rep.  594.]  The  contracts  of  the  complain- 
ant and  defendant,  though  connected,  are  each  distinct  and 
perfect  contracts,  and  the  payment  of  that  which  is  conse- 
quential will  not,  as  against  the  indorser,  extinguish  the  pri- 
mary undertaking.  [3  M.  &  K.  Rep.  183 ;  Story  on  ^ills, 
497.]  The  notes  being  reduced  to  judgment,  they  are  melt- 
ed, and  the  indorser  is  entitled  to  control  the  judgments. 
[Story  bn  Prom.  Notes,  502.]  It  was  not  necessary  that  the 
judgments  should  have  been  assigned  to  give  to  the  complain- 
ant the  benefit  of  them.  [1  Dess.  Rep.  supra;  12  Wheat.  R. 
supra.]  If  Chancery  had  jurisdiction  as  to  the  two  notes  on 
which  judgments  were  recovered,  in  order  to  do  complete 
justice,  a  decree  might  be  rendered  in  favor  of  the  complain- 
ant as  to  the  third.  The  fact  that  McYoy  was  not  a  party  to 
the  bill,  did  not  authorize  its  dismissal  generally,  but  it 
«Aiould  have  been  dismissed  without  prejudice.  As  to  the 
main  point,  see  10  Leigh's  Rep.  394;  11  Ohio  Rep.  451; 
12  Id. 
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J.  A*  Camipbeu.,  for  the  defendants  in  evror.  Tlie  pafintnl^ 
of  the  judgments  to  McVoy  extinguished  them,  and  a  court 
of  equity  will  not  revive  them.  If  the  complainant  had  de- 
sired to  avail  himself  of  these  judgments  against  the  defend* 
ant^  T.  R.  Boiling,  he  should  so  have  stipulated  with  McYoy 
when  he  paid  them.  [Pitman  on  Prin.  &  Surety,  116;  3 
Stew.  Rep.  269 ;  10  Johns.  Rep.  555 ;  8  Pick.  Rep.  48 ;  « 
Weild.  Rep.  369.]  The  doctrine  of  substitution  only-  ap- 
plies as  respects  subsidiary  securities ;  consequently  does  not 
embrace  the  present.  [1  Am.  Dig.  393,  ^  7 ;  2  Ala.  R.  689; 
3  Id.  303 ;  7  Id.  318.] 

COLLIER,  C.  J. — ^It  may  be  conceded,  notwithstanding* 
some  adjudications  to  the  contrary,  that  if  a-  surety  dischar- 
ges  a  judgment  rendered  against  himself  and  principal  joints 
ly,  the  judgment  is  satisfied,  and  its  legal  efficacy  destmytadL 
[1  Turn.  &  Russ.  Rep.  230;  4  Russ.  Rep.  277;  2  Mad.  R. 
464 ;  3  Mylne  &  K.  Rep.  183 ;  Poster  v.  H'he  Athenaeum, 
3  Ala.  Rep.  302,  and  cases  there  cited.]  But  in  the  case  at 
bar,  several  judgments  were  rendered  against  the  maker  and 
isdoreer  of  notes,  and  the  judgments  against  tiie*  latter  were 
paf^d  by  himself;  the  question  is,  whether,  by  these  paymenUj, 
the  juc^5^^^t  against  the  maker  of  the  noteshecsme  ftinctus 
oMcio;  or  v'^'as  their  vitality  suspended,  subject  to  be  resusci- 
tated wheneve.^  the  indorser  should  seek  their  enforcement, 
with  the  view  of  reimbursing  himself? 

It  was  said  by  Lorv'J  Eldon,  in  the  case  of  Graythorne  v. 
Swinburne,  14  Ves.  Rep.  162,  that   "a  surety  is  entitled  to 
every  remedy  which  the  creditor  has  s^ainst  the'  principal 
debtor,  to  enforce  every  security,  and  all  means  of  payment ; 
to  stand  in  the  place  of  the  creditor,  not  only  through  the  me- 
dium of  contract,  but  even  by  means  of  securities  entered  in- 
to without  his  knowledge,  having  a  right  to  have  those  secn- 
rities'  transferred  to  him,  though  there  wa^  no  stipulation  for 
it ;  tfrid  to  avail  himself  of  alf  those  iSecuritiei^  against  the 
debtor."     Thisver]^  just  and  comprehensive  statement  of  the 
law  has  been  often  reiterated,  not  only  by  the  text  writers, 
but  in  adjudged  cases.     [2  Rock.  Rep.  169,262;  1  Hill's 
Eq.  Rep.  276 ;  3  Sumner's  Rep.   410 ;  Pitman  on  Prin.    A; 
Surety,  113  ;  Culimn  v.  Emanuel  &  GaineV/  1  Ala.  R.  23, 
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tad  cases  there  cited.  But  the  authorities  do  not  all  agree  as 
to  the  extent  to  which  the  doctrine  of  substitution  shall  'be' 
carried,  in  favor  of  a  surety.  Hodgson  v.  Shaw,  3  Mylne 
A  K.  Rep.  183,  which  professedly  conforms  to  Copis  v.  Mid- 
dleton,  1  T.  &  Russ.  Rep.  224,  determines,  that  the  surety 
who  pays  the  debt  of  his  principal,  can  only  claim  for  his  re- 
imbursement such  securities  as  continue  in  force  against  the 
principal  debtor,  and  do  not  go  back  to  him  upon  payment 
by  the  surety.  Both  these  decisions  affirm,  that  if  the  prin- 
cipal debtor  mortgages  an  estate  to  the  creditor,  as  a  collate- 
ral security  for  his  debt,  in  addition  to  a  bond  given  to  the 
creditor,  by  the  principal,  to  which  the  surety  is  a  party ;  al- 
though the  surety  cannot,  upon  the  payment  of  the  money 
due,  call  upon  the  creditor  to  assign  the  bond,  yet  he  has  a 
right  to  stand  in  the  place  of  the  mortgagee,  in  respect  to 
the  mortgaged  estate,  which  has  not  "  got  back"  to  the  debt- 
or, and  compel  him  to  assign  the  same.  The  reason  the 
payment  of  the  debt  did  not  extinguish  the  mortgage,  (which 
we  have  frequently  held  to  be  merely  accessorial,)  Lord  El* 
dan  said,  was,  because  the  payment  did  not,  as  in  the  case  of 
A  bond,  extinguish  the  security  without  a  reconveyance ; 
eonsequently  there  was  something  to  assign  or  transfer.  [Copia 
V.  Middleton,  supra,^ 

In  Watts  V.  Kinney,  3  Leigh's  Rep.  272,  the  right  of  sub- 
rogation has  perhaps  been  carried  as  far  as  in  any  other  case 
that  has  fallen  under  our  notice.  There,  a  judgment  was  re- 
tovered  against  the  principal  and  his  sureties,  but  no  elegit^ 
or  other  execution,  was  sued  out  within  the  year ;  the  sure- 
lies  satisfied  the  judgment.  It  was  held,  that  the  sureties 
had  a  tight  to  be  substituted  in  equity  to  the  benefit  of  the 
lieii  of  Ihe  creditor's  judgment,  upon  the  lands  of  the  princi- 
pal, in  preference  to  a  foreign  attachment,  sued  out  by  anoth- 
er creditor,  after  the  judgment  was  obtained.  Favorable  a^ 
-this  caiSo  is,  to  the  interest  of  sureties,  it  is  very  fully  sus- 
lakied  by  Worthingtoiji  v.  Ferguson,  4  Har.  &  Johns.  Rep. 
«S3,  and  Creager  v.  Bengle,  5  Id.  234.] 

In  Clason  v.  Morris,  10  Johns.  626,  certain  persons  as  sure- 
ties, indorsed  the  note  of  their  principal;  suit  was  brought 
agaittsl  the  principal  by  the  indori^ee,  who  recovered  a  judg- 
HQMmt,  Mid  afterwards  i^ued  tiM  indotMrs  tod  6btained  a  jtidg- 
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ment  against  them  also.  The  indorsers  paid  the  plaintiff  the 
amount  of  the  debt,  and  an  assignment  was  made  of  the  judg- 
ment against  the  principal.  The  court  decided,  that  the  in- 
dorsers stood  in  the  place  of  the  indorsee,  and  might  avail 
themselves  of  the  judgment  in  his  favor  to  recover  the  mo» 
ney  paid  by  them,  from  their  principal.  To  the  same  ef- 
fect is  Brahan  ic  Atwood  v.  Ragland,  et  al.  3  Stewt.  Rep. 
247. 

It  has  been  held,  that  where  one  person  gives  his  own  bond 
for  duties  on  goods  imported  by  another,  and  afterwards  dis- 
charges the  same,  although  the  obligor  cannot  be  placed  kk 
the  condition  of  the  United  States  in  a  claim  against  the  im- 
porter, under  the  act  of  Congress,  yet  upon  general  principles 
of  equity,  the  obligor  will  be  substituted  in  the  place  of  the 
United  States  as  a  creditor,  and  entitled  to  the  same  prefer- 
ence in  respect  to  other  persons.  [Enders  v.  Brune,  4  Rand. 
Rep.  438.] 

We  think  it  clearly  inferable  from  the  principles  stated| 
that  an  indorser,  by  satisfying  a  judgment  against  himself, 
does  not  necessarily  destroy  one  that  has  been  rendered  against 
the  maker  of  the  same  note.  The  indorsement  was  in  itself 
a  substantive  contract,  consequential  to  the  making  of  the 
note  ;  the  judgments  were  several,  and  the  indorser,  as  be- 
tween himself  and  the  maker,  liable  only,  in  the  event  that 
the  latter  was  unable  to  pay.  True,  the  holder  of  indorsed 
paper,  though  he  recdver  several  judgments  against  the  par- 
ties to  it,  is  entitled  to  but  one  satisfaction,  yet  it  does  not 
follow,  that  if  the  indorser  satisfy  a  judgment  against  himself, 
that  he  is  not  entitled  to  enforce  in  the  name  of  the  holder 
judgments  obtained  by  the  latter  against  the  previons  parties, 
for  the  purpose  of  reimbursing  himself.  Perhaps  in  such 
case,  the  right  of  substitution  could  only  be  made  availaUe 
in  equity,  as  a  court  of  law  might  not,  consistently  with  its 
principles,  look  into  the  equities  of  the  partie;s,  and  if  an  exe- 
cution were  issued  on  the  judgment  against  the  maker,  would 
probably  quash  it,  upon  the  allegation  that  the  plaintiff  had 
received  one  satisfaction  of  the  indorser. 

Upon  the  payment  of  the  judgment  by  the  indorser,  the 
maker  would  not  be  entitled  to  receive 'the  note;  that,  acc<xd* 
ing  to  our  practice,  would  remain  in  the  files  of  the  court 
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rendering  the  judgment,  subject  to  be  withdrawn  by  leave  of 
court,  by  one  who  proposed  to  use  it  for  a  legitimate  purj^ose. 
The  judgment  against  the  maker,  would  be  no  mofe  dis- 
charged by  the  mere  fact  of  paymentof  the  judgment  against 
the  indorser,  than  would  a  mortgage  which  had  been  taken 
as  a  collateral  security.  In  the  former,  satisfaction  should 
be  entered  of  record,  or  evidenced  in  some  other  manner ;  in 
the  latter,  to  reinvest  the  mortgagor  with  the  title,  a  recon- 
veyance, or  some  other  equivalent  act  is  necessary. 

To  show  that  a  payment  by  the  indorser,  does  not  neces- 
sarily annul  the  judgment  against  the  maker,  the  cases  of ' 
Clason  V.  Morris,  and  Brahan  &  Atwood  v.  Ragland,  et  al. 
supruy  are  conclusive  authority.  There  it  was  held  allowa- 
ble to  continue  its  vitality,  by  an  arrangement  between  the 
indorsee  and  indorser,  by  which  the  former  assigned  it  to 
the  latter. 

We  deduce  from  this  course  of  reasoning,  the  right  of  the 
indorser,  upon  paying  a  judgment  recovered  against  himself, 
to|be  substituted  in  equity  to  a  judgment  in  the  name  of  the 
same  plaintiff  against  the  maker  of  the  paper.  And  if,  in 
such  case,  an  execution  has  been  issued  and  returned  <'no 
property  found,"  he  may  go  into  Chancery  to  subject  the 
equitable  estate  of  the  defendant,  to  the  satisfaction  of  the 
judgment.  See  Roper  v.  McCook  and  another,  7  Ala.  Rep. 
318.  For  the  same  purpose  he  may  resort  to  equity  to  cause 
conveyances  of  real  property  to  be  set  aside,  which  the  de- 
fendant has  made,  or  caused  to  be  made,  in  fraud  of  his 
creditors. 

In  respect  then  to  the  two  notes  on  which  judgment  was  re- 
covered, the  bill  makes  out  a  proper  case  for  equitable  interposi- 
tion. Whether  in  view  of  the  insolvency  of  the  defendant 
at  law,  the  jurisdiction  being  thus  far  unquestionable,  it  would 
not  be  competent  if  there  should  be  an  excess  arising  from 
the  sale  of  property  found  liable  to  the  judgments,  to  dnect  its 
appropriation  to  the  payment  of  the  note  on  which  no  suit 
has  been  brought,  we  need  not  now  consider. 

It  results  fi-om  what  has  been  said,  that  the  decree  dismiss- 
ing the  bill  must  be  reversed,  and  the  cause  remanded. 
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].  The  e^ct  of  our  statute  authorizing  the  Orfdians'  Court  to  oompel  an  ltd- 
miniAtrator  to  distribute  the  estate  after  eighteen  months,  is  not  to  Ihnit  th« 
jurisdiction  of  the  court  to  cases  where  no  will  is  made.  It  merely  asc*!^ 
tains  the  period  when  the  estate  shall  be  distributable. 

8.  After  the  expiration  of  eighteen  months,  all  assets  not  specifically  be- 
queathed, and  which  are  usually  the  subject  of  sale,  are  distributable  by 
•the  direction  of  the  Orphans^  Court 

3.  Under  the  statutes  of  this  State,  the  Orphans'  Court  is  invested  with  pow- 
er to  determine  the  validity  of  bequests,  and  consequently  to  declare  their 
invalidity ;  but  this  power  does  not  extend  to  trusts  created  by  wiD,  nor  to 
litigation  between  the  cegtttis  qtie  tnai  and  the  executor,  as  trustee. 

i.  It  is  no  bar  to  power  to  distribute  the  eflfects  of  an  estate,  that  the  admin- 
istrator has  obtained,  but  not  carried  into  efiect,  an  order  for  the  sale  ef 
the  personal  estate. 

5.  Nor  does  the  circumstance,  that  the  distributees,  or  some  of  them,  file  a 
bill  to  prevent  the  execution  of  such  an  order  of  sale,  operate  as  a  bar  to 
the  exercise  of  the  power  to  distribute  the  estate  under  the  statutes. 

6.  Chancery  has  jurisdicrion,  either  at  the  instance  of  the  distributees,  to 
compel  a  distribution  and  final  settlement,  or  at  the  instance  of  tibe  admiii* 
isii&tor,  to  declare  the  validity  or  invalidily  of  wills;  but  bo  such  KftpBcaf 
tkm  being  made  by  the  administrator,  and  the  decision  of  the  Orphaim* 
Court  upon  the  same  matter,  being  equally  conclusive,  it  is  unnecewaiy 
lor  the  protection  of  the  administrator  to  have  the  opinion  of  a  Court  of 
Chancery,  on  the  vahdity  of  the  will  under  which  he  acts. 

7.  Jn  all  suits  for  distribution  or  final  settlement,  the  proceedings  may  be  in- 
stituted by  one  or  more  parties,  and  the  administrator  as  to  him  is  tibe  de- 
fendant If  the  distribution  or  settlement  involves  the  rights  of  oCbefe^ 
Hhey  are  not  concluded  by  the  decree,  unless  brought  beftire  the  ceurt^ 
but  this  duty  devolves  on  the  administrator,  as  he  is  the  pacrty  ihr  wiioM 
^pnrteetion  it  is  necessary.    Consequently,  it  is  eiror  to  refuse  to  delay  a 

.  suit  far  distribution,  until  the  necessary  citations  can  be  given  by  the  ai- 
'ministrator  to  all  parties  having  an  interest  in  the  distributioa 

d.  When  a  decree  is  made  for  the  distribution  of  the  personal  estate  by  com- 
missioners, the  practice  is,  that  the  return  and  report  by  them  a  subject  to 
exception,  and  it  is  only  after  its  confirmation  by  the  court,  that  the  final 
order  is  made  to  deliver  tiie  property,  and  it  is  at  that  time,  orisiibeeqiiendy,  > 
the  refunding  bond  w  examined  and  approved  by  the  court 
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Brror  to  the  Cotinty  Court  of  Dallas. 

pETmow  on  behalf  of  a  portion  of  the  distributees  of  the 
estate  of  Richaitl  B.  Harrison,  to  compel  the  administrator 
with  the  will  annexed  to  make  distribution. 

The  petition  sets  out,  that  the  decedent  was,  at  the  time 
of  his  death,  a  resident  of  Dallas  county,  and  possessed  of  re- 
al and  personal  estates  of  great  value.  That  a  paper  pur*- 
porting  to  be  his  will,  was  admitted  to  probate  in  the  Or- 
phans' Court  of  said  county/  and  letters  of  administration  with 
the  will  annexed,  granted  to  the  defendant,  Kirkland  Harri- 
son, »oon  after  the  death  of  the  decedent,  in  1843.  That  this 
wM  provided  for  the  emancipation  of  certain  slaves  therein, 
named,  and  devised  certain  property,  real  and  personal,  itt 
trust,  for  their  use  and  benefit,  but  contained  no  other  be- 
quests or  devises  whatever.  It  then  proceeds  to  state,  that' 
the  provisions  of  this  will  cannot  be  carried  into  effect,  as 
contrary  to  the  laws  of  the  State,  and  wholly  void.  The  pe- 
titioners assert,  they  are  entitled  to  distribution  of  the  estate 
of  the  said  decedent,  he  having  died  without  children,  or 
descendants  of  children,  as  the  brothers  and  sisters,  or  des- 
cendants of  brothers  and  sisters  of  the  decedent,  in  common 
mon  with  the  administrator,  and  the  unknown  descendants  of 
another  sister  of  the  decedent.  The  petition  alledges  that 
more  than  eighteen  months  have  elapsed  since  the  grant  of 
administration,  and  that  assets  fully  sufficient  to  pay  all  the 
debts  of  the  estate  have  been  received  by  the  administrator. 
A  citation  having  issued  to  the  administrator  to  show  cause 
why  he  should  not  make  distribution,  he  filed  an  answer,  in 
which  he  sets  up  the  following  matters  in  avoidance  of  the 
prayer  of  the  petition,  to  wit : 

1.  That  the  same  court,  on  the  3d  of  November,  1843,  by 
its  order,  directed  him,  as  administrator,  to  sell  the  property,' 
now  sought  to  be  distributed,  according  to  law,  which  said 
order  is  yet  in  full  force,  not  reversed,  vacated  or  set  aside, 
nor  can  it  be,  except  by  the  revision  of  some  superior  tri- 
bunal. 

2.  That  when  the  administrator  was  about  to  proceed  un- 
der said  order,  the  petitioners  filed  their  bill  in  the  Court  of 
Chancery,  to  restrain  the  said  sale,  and  to  have  a  division  of 
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the  said  slaves ;  that  thereupon  an  order  was  made  by  said 
Court  of  Chancery,  to  prevent  the  administrator  from  pro- 
ceeding under  the  order  of  sale  aforementioned,  whereby  the 
jurisdiction  of  the  County  Court  in  the  premises,  has  been  as- 
sumed by  the  Court  of  Chancery,  which  in  due  time  will 
proceed  to  make  distribution,  &c. 

3.  If  the  petitioners  are  not  precluded  by  the  matters  above 
stated,  from  a  distribution  and  division,  then  that  the  ejstate 
is  not  ready  for  distribution,  because  the  respondent  could 
not  be  in  readiness  therefor  from  its  magnitude  and  compti* 
cation. 

4  That  a  sale  of  the  slaves,  and  not  a  division,  is  the  most 
proper  disposition,  inasmuch  as  many  of  the  distributees  are 
minors,  and  most  of  them  reside  out  of  the  State,  and  that  the 
description  of  the  property,  and  relative  number  and  minority 
of  the  distributees,  are  such  as  to  render  an  equal,  fair  and  ben- 
eficial division  of  the  estate  impracticable. 

6.  That  the  question  as  to  the  validity  of  the  will,  is  grave 
and  difficult,  and  the  respondent  is  advised  it  will  be  wholly 
unsafe  for  him  to  act  in  that  matter,  except  by  the  direction^ 
and  under  the  judgment  of  the  Court  of  Chancery  ;  and  he 
desires  and  claims  this  protection,  as  absolutely  necessary  for 
his  safety.  That  all  the  matters  in  regard  to  said  will,  are  stated 
in  the  Chancery  suit  before  referred  to,  for  the  decision  of 
that  court,  and  no  decree  can  be  had  until  the  then  next  term 
of  that  court — which  he  offers  as  a  reason  why  the  County- 
Court  should  not  proceed  to  distribute. 

6.  That  it  is  improper  to  proceed  in  the  County  Court 
pending  the  suit  in  Chancery,  inasmuch  as  different  conclu- 
sions may  be  arrived  at  by  each  court,  and  the  respondent 
might  be  greatly  injured  by  acting  under  a  decree  of  the  Coun- 
Court  for  distribution,  if  the  Court  of  Chancery  was  to  de- 
cree the  will  valid. 

7.  Respondent  admits  that  the  distributees  of  the  estate 
are  correctly  described  in  the  petition,  as  well  as  the  respec- 
tive slaves  they  are  entitled  to,  so  far  as  he  knows,  except 
that  in  the  petition,  the  children  of  Mary  Moores,  deceased, 
are  not  set  forth.  She  died  leaving  children  and  grand  chil- 
dren, but  how  many  there  are,  or  what  are  their  names,  he . 
does  not  know.     They  are  however  residents  of  Texas,  and 
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«iitided  to  the  ehare  of  their  mother,  and  should  be  parties  to 
any  proceedings'had  or  taken,  in  regard  to  the  property  of  the 
estate.  He  therefore  prays,  if  the  proceedings  are  not  dimis- 
sed  or  stayed,  that  the  names  of  such  children  and  gratid 
children,  may  be  ascertained,  and  they  made  parti^  as  pro- 
Tided  by  law,  before  any  further  action  is  taken  herein. 

8.  He  refers  to  the  inventory  of  the  estate,  ascertaining  an 
accurate  description  of  all  of  a  personal  xuature,  Hbut  insists 
that  a  larger  proportion  of  the  notes,  accounts,  and  other  cho- 
ses  in  action,  are  wholly  valueless.  As  to  the  debts  duejfrom 
the  estate,  he  is  advised,  his  duty  is  to  ascertain  and  pay  them,  , 

and  that  he  cannot  be  called  upon  to  produce  an  account  un-  . 

til  the  final  settlement  of  the  estate,  but  tbat  whenever  re-  , 

quired  by  the  court,  he  will  render  a  full  and  true  account  of  ^ 

the  same.     As  to  the  proceeds  of  the  cotton  crops.  Sec,  he  is  | 

in  like  manner  ready  to  account  when  required.  i 

This  answer  appears  to  have  been  filed  the  9th  December,  j 

1844,  and  at  a  court  held  in  the  same  month,  the  Orphans'  '        '  \ 

Court,  upon  the  hearing  of  the  petition,  answer,  and  evidence,  ' 

directed  a  distribution  of  the  slaves  of  the  estate  between  the  ' 

petitioners,  the  administrator,  and  the  legal  representatives  of  * 

Mary  Moores,  but  as  to  the  share  of  the  latter,  took  no  order.  ]I 

The  decree  may  be  thus  analyzed : 

1.  It  asceitains  that  the  estate  is  distributable  into  eight  . 
shares,  of  which  the  petitioners  are  entitled  to  six, 'the  ad-  J 
ministrator  to  one,  and  the  legal  representatives  of  Mary  ! 
Moores,  to  one. 

2.  It  directs  that  the  will  be  set  aside  as  void,  and  the  ' 
slaves  named  in  it  shall  be  distributed  with  the  other  slaves. 

3.  It  ascertains  the  manner  in  which  the  six  shares  com- 
ing to  die  petitioners  shall  be  sub-distributed  betwefen  them, 

.after  eight  distinct  shares  shall  have  been  allotted  and  set 
apart. 

4.  It  appoints  commissioners  by  name  to  make  the  distri- 
bution, at  such  times  as  they  may  appoint,  and  requires  the 
administrator  to  then  produce  the  slaves  before  them,  prepar- 
atory to  the  distribution. 

5.  It  directs  that  the  allotment  shall  not  be  delivered  to 
this  several  distributees  until  refunding  bonds  shall  be  execu- 
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ted  by  those  of  full  age,  and  the  legal  guardiaas  of  th09e  b^ 
ing  minors^  with  sufficient  sureties  residiog^within  tbe  Stat^, 
conditioned  to  refund  a  due  juroportion  of  any  debts  or  de- 
mands which  may  thereafter  appear  against  swl  intestate, 
and  the  costs  attendant  upon  the  recovery  of  the  same. 

At  the  hearing,  a  bill  of  exceptions  was  taken  to  tbe  de- 
^^ision  of  the  court|  from  which  it  appears — 

1.  That  an  exception  was  taken  to  the  presidkig  Judge,  as 
having  been  of  counsel  for  the  defendants,  and  a  motion 
made  to  transfer  the  cause.  Tbe  proof  on  this  head,  it  is  un- 
necessary to  state,  as  the  opinion  of  the  court  is  independent 
of  it.  It  is  proper  to  remark,  that  the  presiding  Judge  staled 
he  was  not  of  counsel  in  the  cause^  0|r  in  any  way  interested 
in  it. 

%  The  petitioners  then  introduced  ]tbe  inventoriee  of  tbe 
estate  returned  by  the  administrator,  for  the  purpose  of  show- 
ing that  the  assets  of  the  estate,  including  the  cf^tonerops  of 
1842-3*4,  personal  effects,  lands,  riaves,  notest,  aceounta,  i6c. 
were  more,  than  sufficient  to  pay  all  outstanding  demands 
s^ainst  the  estate,  assuming  them  to  be  large  in  amoont. 
The  administrator  had  returned  no  inventory  of  debts  or  da- 
mazids  against  the  estate^  nor  did  he  at  the  heanag,  make 
any  exhibits  of  any  such,  except  by  the  iatfoduetion  of  aome 
parol  evidence,  tending  to  show  some  responsibility  of  tbe  es- 
tate for  and  on  account  of  the  estate  of  one  Rocbelle,  aadfer 
and  on  account  of  the  estate  of  Wm.  R.  Meyer,  deceased, 
l>ut  nothing  definite  or  certain  in  either  case  as  to  the  alHNnmt. 
Both  these  estates  were  shown  to  be  solvefit. 

3.  The  administrator  then  produced  the  former  order,  of 
the  Orphans'  Court,  set  up  in  his  answer  as  a  bar  to  the  distri- 
bution. This,  in  form,  is  an  order  tbot  the  adminiatiator 
have  leave  to  sell  the  personal  estate  according  to  law,  and 
was  made  the  2d  Nov.  1843. 

4.  He  then  gave  in  evidence  the  bill  in  Ohaneery,  spbken 
of  in  his  answer,  and  proved  that  an  iiuttnetion  had  baoi 
served  on  him,  in  accordance  with  its  i^ayer.  Thia  bill  states 
that  the  administrator  is  about  proceeding  |o  Ml  the  staves  of 
the  estate,  when  there  is  qo  necessity  to  do  so,  and  prays  that 
he  may  be  e]:\joioed  ,*  it  also  has  the  prayer  forgenml  rdlief. 
It  is  filed  by  the  petitioners,  with  wlvom  is  also  joined  tbe 
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Other  difibibutee^  Mrs.  Mary  Moores  and  her  hnsband,  and  the 
administrator  is  the  sole  defendant. 

5.  The  will  of  R.  B.  Harrison  was  produced,  which  is  to 
this  effect :  '  I  hereby  emancipate  and  set  free  the  f<^lowiBg 
dares,  [here  follow  their  names,]  and  wish  they  should  re- 
main in  the  State  of  Alabama,  provided  there  can  be  a  spe- 
cial act  of  the  legislature  obtained  for  that  purpose.  And  if 
not,  then  it  is  my  will  and  desire,  they  be  removed  to  some 
fiee  State,  and  be  supplied  out  of  the  trust  property  herein- 
after mentioned,  with  suitable  means  for  a  comfortable  loca- 
tion in  the  State  to  which  they  may  be  removed.  I  give 
and  bequeath  unto  Ephraim  Poole,  for  the  sole  and  exclusive 
use,  benefit  and  behoof  of  the  said  slaves,  (repeating  their 
names,)  the  following  negroes,  to  wit :  (naming  some  twenty- 
seven.)  The  same  to  be  kept  and  managed  by  the  said 
Poole  so  long  as  he  continues  in  the  connty  of  Dallas,  State 
of  Alabama,  as  a  citizen  thereof,  for  the  sole  and  exclusive 
use,  benefit  and  behoof  of  the  said  emancipated  slaves.  Cer« 
tain  lands  are  devised  to  Poole,  for  the  same  trusts,  and  in  the 
event  of  his  removing  from  the  State,  a  nephew  of  the  deee* 
d^it  is  named  to  the  same  trusts. 

6.  It  appeaiis  that  Mary  Moores,  wife  of  Charles  Moores, 
,was  dead,  leaving  children  and  grand  children,  and  she  was 

a  sister  of  decedent^  and  in  her  lifetime  entitled  to  a  distri* 
bntive  share  of  one  eighth  part  of  the  estate.  The  adminis- 
trator objected,  that  this  cause  was  not  ready  for  bearing,  and 
that  no  binding  decree  could  be  made,  because  her  represent 
tatives  were  not  made  parties.  He  prayed  that  for  this  tha^ 
cause  might  stand  over,  and  not  be  heard  until  her  [heirs  were 
made  parties  to  this  proceeding,  and  so  moted  the  court,  but 
his  objection  and  motion  was  overruled  by  the  court.  The 
defendant  then  excepted  to  the  several  rulings  of  the  court. 

Thfa  writ  of  enror  is  prosecuted  by  the  administrator,  w>eo 
aeeigns  that  the  court  below  erred  in  making  the  decree  of 
distribution. 

1.  When  all  the  parties  entitled  to  distribution  were  not 
before  the  court. 

^  Because  the  decree  is  inconsistent  with  theorder  of  sale 
pnm&faAj  granted  by  another  Judge.    ' 
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3.  la  proceeding  to  set  aside  the  will  witl^out  proper  par- 
ties for  that  object,  being  before  the  court. 

4.  In  decreeing  distribution  whilst  the  proceedings  in  Chwi- 
cery  were  pending  and  undisposed  of. 

5.  In  refusing  to  transfer  the  cause  to  the  Chancery  Court. 

Edwards,  for  the  plaintiff  in  error,  cited  I^ayins  v.  Sut- 
ler, 8  Porter,  380. 

.  R.  Satfold,  contra,  referred  to  the  several  statutes  author- 
izing distribution  of  estates,  and  insisted  that  the  will  was 
wholly  void,  so  as  to  require  no  action  to-set  it  aside.  [Trot- 
ter V.  Blocker,  6  Porter,  269;  Exparte  Harrison,  7  Ala. 
Rep.  736. 

GOLDTHWAITE,  J.— 1.  Our  statutes  of  distribution  arc 
in  a  great  measure  founded  on  th^  English  i^tute  of  22  and. 
23  Charles  2,  but  instead  of  being  confined  to  cases  of  intes- 
tacy only,  extend  to  all  goods,  chattels  and  personal  estate 
not  bequeathed.  [Clay's  Dig.  191,  <^  1.]  The  section  which 
allows  any  person  entitled  to  distribution  of  an  inieataie^s  e^ 
tate.  to  petition  the  Orphans'  Court  to  compel  the  admiflistm- 
tor  to  make  distribution,  after  the  expiration  of  eigliteea 
months  from  the  grant  of  administration,  (lb.  196,  ^  23,)  is 
similar  to  a  provision  of  the  English  statute,  fixing  the  period 
for  distribution  at  one  year  from  the  intesti^te's  death.  [4 
Bums'  Eel.  V.  285.]  Its  effect  is  not  to  limit  the  jurisdictioir 
of  the  court  to  those  cases  only,  where  no  will  is  made,  but. 
it  merely  ascertains  the  period  when  the  distribution  shall  be 
made,  of  all  the  goods,  chattels  and  personal  estate  not  be- 
queathed. It  is  in  this  view  of  the  difference  between  our 
statute  and  the  English  act,  the  decisions  of  the  King's  Bench 
iQiltraimng  the  Eclesia^tical  Courts  from  compelling  distribu-* 
lion  in  cases  where  wills  existed,  which  did  not  bequeath, 
the  entire  personal  estate,  are  inapplicable.  See  Petit  v. 
Smith,  1  Lord  Raym.  86 ;  Rex  v.  Raiaes,  lb,  363 ;  Hatton  v. 
Hatton,  Strange,  865. 

2.  Taking  the  statute,  then,  as  ascertaining  the  peijod 
when  those  entitled  to  distribution  nuty  ccmipel  the  adfiuni»* 
|;rator  to  distribute  the  assets  of  the  estate,  it  would  seem  to 
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follow  that  all  sucji  which  then  existed,  in  specie,  or  which 
had  previously  been  reduced  to  money  were  distributable. 
We  are  not  aware,  however,  that  the  statute  has  received  so 
extended  a  construction ;  and  the  subsequent  act  of  1830, 
(Clay's  Dig.  196,  $22,)  evidently  contemplates  the  distribu* 
tion  shall  be  confined  to  such  matters  as  are  usually  the  suh-^ 
ject  of  sale*  When  these  sections  are  examined  in  Connec- 
tion with  those  which  relate  to  the  final  settlement  of  the 
^tate  by  the  administrator,  either  at  the  instance  of  those  in- 
terested in  it,  or  at  his  own  motion,  we  think  it  clear  the  dis- 
tribution may  be  compelled  after  the  expiration  of  eighteen 
months,  although  the  estate  may  not  then  be  finally  closed, 
or  the  outstanding  debts  actually  paid.  The  administrator, 
at  that  time,  must  be  aware  of  all  the  demands  for  which  he, 
under  any  circumstances,  can  be  made  liable,  as  creditors  are 
,  required  within  that  period  to  present  their  claims,  in  m<fet 
cases,  and  even  as  to  those  which  are  not  barred,  the  inno- 
cent distribution  will  protect  the  administrator.  [Thrash  V. 
Samwalt,  3  Ala  Rep.  13.]  It  is  not  necessary  here  to  de- 
termine whether  the  administrator,  upon  such  distribution, . 
would  be  entitled  to  retain  for  liabilities  actually  presented 
to  him,  but  either  not  admitted,  or  not  reduced  to  judgment 
s^ainst  him,  because  the  existence  of  any  such  in  this  ca^Q^ 
was  not  made  to  appear.  There  seems,  then,  to  be  nothing 
in  the  general  features  of  this  case,  which  should  retard  the 
distribution  of  the  personal  estate  not  bequeathed. 

3.  The  exception  to  the  decree  of  distribution,  because  it 
distributes  the  slaves  named  in  the  will  as  emancipated,  and 
those  bequeathed  to  a  trustee  for  their  use,  is  one  of  consider-, 
able  difficulty.     It  is  certain  the  Eclesiastical  courts  of  Eng- 
land have  no  jurisdiction  to  make  distribution,  when  a  will 
of  any  kind  exists.     See  Petit  v.  Smith,  1  Lord  Raymond, 
86,  aiid  other  cases  cited,  stipra.     It  is  equally  certain  that 
these  courts  exercised  a  jurisdiction  to  compel  the  payment 
of  a  specific  legacy;  (4  Bums' Eel.  L.  266,  citing  Swinb. 
18,  Terms  de  La  Ley  Devise;  tb.  267,  citing  1  Roll'^  Ab*. 
919;)  though  the  courts  of  common  law  and  chancery  seem- 
always  to  have  looked  upon  its  exercise  with  a  jealous  ey^,. 
and  to  have  granted  prohibitions  and  injunctions,  wJxeneter  a, 
question  purely  legal  arose,  or  a  tnist  was  involved*     [4. 


478 ALABAMA. ' 

Harrison  v.  Harrison,  et  aL 

Burns'  EcL  L.  267.  and  cases  there  cited.]  It  is  not  our 
present  object  to  trace  the  origin  of  this  jorisdictioh,  as  it  ex- 
ists without  the  aid  of  statutes,  because  with  us  the  lepaht* 
ture  ha^  invested  the  Orphans'  Court  with  a  Tery  extensive 
control  over  the  whole  subject  matter  of  testamentary  suitSL 
We  have  already  seen  that  it  has  power  by  the  general  star 
tute,  to  compel  the  distribution  of  personal  property  not  be- 
queathed ;  and  by  the  subsequent  act  of  1^33,  the  power  is 
extended  so  as  to  enable  any  one  entitled  to  a  legacy,  or  any 
estate  by  will,  to  proceed  in  the  same  manner  as  a  distributee. 
[Clay*s  Dig.  197,  §  24.]  The  inquiry,  whetherj  property  is, 
or  is  not  bequeathed,  and  whether  one  is,  or  is  not  entitled  to 
a  legacy,  or  other  estate,  by  will,  necessarily  includes  that  of 
the  validity  and  legal  effect  of  the  instrument  asserted  as  a 
will,  as  well  as  its  construction.  In  this  view  of  the  jarift- 
diAion,  the  circumstance  that  the  will  under  which  emanci- 
pation is  attempted  to  be  given  to  the  slaves  named  in  it,  waB 
admitted  to  probate,  does  not  prevent  the  court  from  inquir- 
ing into,  and  pronounciilg  on  the  validity  of  the  bequests  to 
any  greater  extent  than  it  would  a  court  (^chancery.  As  to 
the  effect  of  this  will,  and  the  question  as  to  the  necessary 
parties  to  be  before  the  court,  we  shall  direct  our  examination* 
in  another  part  of  this  opinion.  But' while  on  thj?  head,  it 
is  proper  tjO  say,  that  the  jurisdiction  of  the  Orphans'  Court, 
although  thus  extensive,  does  not  seem  to  extend  to  eases 
where  trusts  are  created  by  will,  when  the  litigation  is  be* 
tween  the  cestuis  que  trust  and  the  executor  as  trustee ;  or  in 
other  terms,  when  the  executor,  in  addition  to  his  powers  in 
that  capacity,  is  also  invested  with  a  discr^ion,  and  c6ii£k 
dence  is  reposed  in  him  as  a  trustee.  See  Leavins  v.  Butler, 
8  Porter,  380 ;  Portis  v.  Creagh,  4  lb.  332.] 

4.  The  pretence  that  the  order  of  sale  obtained  by  the  ad* 
niinistrator  at  a  previous  day,  for  the  sale  of  the  person^  es- 
tate,  prevented  its  distribution,  may  be  briefly  disposed  of. 
If  that  had  remained  unaffected  by  the  injunction,  it  would 
have  presented  no  bar  to  the  power  of  the  Orphans'  Court  to 
set  it  aside.  Neither  would  the  fact  that  it  was  not  carried 
into  effect,  furnish  the  administrator  with  any  excuse  to  de» 
lay  the  distribution.  If  a  sale  of  the  slaves  was  necessary  to 
enable  the  administrator  to  discharge  the  demands  againsi 
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the  estate,  we  apprehend  this  was  a  proper  matter  to  show  in 
oiq)08ition  to  the  distribution ;  if  otherwise,  it  might  justly  be 
considered  as  a  mere  attempt  to  delay  the  proceedings. 

5.  The  bill  in  chancery  filed  by  the  petitioners,  as  well  as 
by  their  co-distributee,  Mrs.  Moores,  even  if  its  object  had 
been  the  final  settlement  and  distribution  of  the  estate  could 
scarcely  be  insisted  on,  as  precluding  an  appeal  to  the  more 
speedy  jurisdiction  of  the  Orphans'  Court,  for  the  reason  that 
was  under  the  control  of  the  petitioners  themselves,  and  would 
be  unavailing  if  relief  was  obtained  in  the  other  forum ;  but 
without  pronouncing  a  definite  opinion  how  this  would  be^  it 
i»  sufficient  here  to  say,  that  the  sole  object  of  this  bill  is  to 
enjoin  the  sale  of  the  slaves,  and  that  beii^  obtainiod,  it  is 
questioiiable  if  any  other  decree  can  be  had,  or  any  course 
pufsued  than  to  dismiss  the  bill.  In  our  judgmeoit  it  is  no 
bar  to  the  distribution.*  ^ 

6.  We  do  not  doubt  however,  that  Chancery  has  jurisdie- 
tion,  either  at  the  instance  of  the  distributees,  to  compel  a 
distribution  and  final  settlement ;  or  at  the  instance  of  the  ad- 
ministrator, to  declare  the  validity  or  invalidity  of  the  win. 
The  first  principle  as  asserted  in  all  equity  courts,  and  the 
generate  rule  is,  that  Chaneery  has  a  concurrent  jurisdiction 
with  the  Eclesiastical  courts,  in  all  cases,  and  whichever  court 
IS  first  possessed  of  the  cause,  has  the  right  to  proceed.  [4 
Bums'  Eel.  L.  266.]  The  latter  is  the  principle  ap|)licable 
to  all  trustees,  and  was  extended  to  an  administrator,  under 
a  similar  will  to  that  exhibited  here,  in  Trotter  v.  Blocker,  6 
Pmt^,  269.  If  then,  the  administrator  had  first  applied  to  a 
court  of  equity  to  determine  the  validity  of  these  bequests,  or 
if  a  declaration  by  that  court  was  neoessary  for  his  protee^ 
tion,  it  probably  would  have  been  proper  for  the  Orphans' 
Court  to  have  refrained  from  a  final  decree  until  that  dtree- 
tion  was  obtained ;  but  no  such  application  was  made  on  b4» 
half  of  the  administrator,  and  the  decision  of  the  Orphans' 
Court  upon  the  same  matter,  being  equally  conclusive  in  the 
event  ttuil  the  proper  parties  are  before  it,  renders  it  entirely 
unnecessary  to  have  the  opinion  of  the  other  court 

7.  We  come  now  to  consider  the  exceptioi]ts  taken  to  the 
proceedings  for  the  want  of  proper  parties,  and  to  the  fefiisal 
of  the  court  to  delay  the  distribution  until  the  representiiiyes 
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of  the  other  distributee  were  brought  before  the  court,  fa 
Graham  v.  Abercrombie,  8  Ala.  Rep.  652,  this  matter  was 
somewhat  considered,  and  we  ^hen  held  that  decrees  made 
by  the  Orphans'  Court,  although  at  the  instance  of  one  of  the 
parties  in  interest,  would  be  conclusive  if  the  necessary  cita- 
tions were  given  by  the  court.  In  all  suits  of  this  nature, 
whether  for  distribution  or  final  settlements,  the  proceedings 
may  be  instituted  by  one  or  more  persons,  and  the  adminis- 
trator, as  to  him,  is  the  defendant.  If  the  distribution  or  set- 
tlement involves  the  rights  of  others,  they  are  not  concluded 
.  by  the  dfecree,  unless  brought  before  the  court ;  but  this  duty 
devolves  on  the  administrator,  as  he  is  the  party  for  whose 
protection  it  is  necessary.  This  is  so  fully  examined  in  the 
case  last  cited,  that  a  review  of  the  authorities  is  here  unne- 
*  cessary ;  they  are  found  in  4  Burns'  Ed.  L.  369.  So  far  as 
the  slaves  supposed  or  intended  to  be  emancipated,  and  the 
trustee  to  whom  other  slaves  for  their  use  are  bequeathed,  are 
now  supposed  to  be  necessary  parties,  no  citation  or  other 
proceedings  was  asked  by  the  administrator  in  the  court  be- 
.  low,  and  therefore  the  objection  here  would  be  too  late  if  the 
will  actually  was  invalid,  and  would  be  unimportant  if  oth- 
erwise, because  the  decree  upon  its  merits,  in  that  event, 
would  be  reversed.  But  in  relation  to  the  other  distributee, 
who  was  not  before  the  court,  the  application  was  specific, 
that  the  cause  should  not  proceed  until  her  representatives 
had  been  cited.  This  distributee  is  interested  in  the  allot- 
ment or  division  of  the  slaves,  and  the  decree  would  not  be 
binding  on  her,  or  her  representatives,  unless  cited  to  appear 
and  made  a  party.  This  the.  administrator,  for  his  own  pro- 
tection, has  the  right  to  require,  and  having  required  and 
been  refused,  the  decree  for  this  cause  must  be  reversed*  No 
particular  stress  was  laid  on  this  matter  in  the  argument  at 
bar,  nor  was  its  controlling  effect  discovered,  until  the  opin- 
*ion  was.  about  to  be  written,  which  will  account  for  the  de- 
cision being  different  from  that  at  first  intended. 

9.  The  decree,  in  point  of  form,  contains  no  substantial 
error,  so  far  as  we  have  had  our  attention  called  to  it.  It  is 
perhaps  irregular,  in  directing  what  shall  be  done  upon  the 
return  by  the  conunissioners  of  the  distribution  of  the  slaves 
among  the  petitioners.     In  point  of  practice,  the  return  and 
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report  of  the  commissioners  is  subject  to  exception  and  revis- 
ion, and  it  is  only  upon  it6  oonfiraiatibn  by  the  court  that  the 
final  order  to  deliver  the  propterty ,  is  proper,  and  it  is  at  duit 
tiine,  or  subsequently,  the  refunding  bond  is  examined  and 
approted  by  the  court. 

9.  We  omitted  to  mention  in  its  propel"  place,  our  conclu- 
sion as  to  the  will  itself.  That  js  so  fully  covered  by  the 
decision  of  Trotter  v.  Blocker,  6  Porter,  380,  and  Coleman  v. 
Alston,  7  Ala.  Rep.  795,  as  to  require  no  other  consideration 
than  to  state  its  invalidity,  as  opposed  to  our  local  law.  The 
bequest  of  emancipation,  and  that  for  the  use  of  the  slaves  in- 
tended to  be  freed,  are  entirely  void. 

Judgment  reversed  and  remanded,  in  order  th&t  the  repre- 
sentatives of  Mrs.  Moores  may  be  cited,  and  made  parties  if 
they  appear.  And  also,  that  the  trustee  for  the  slaves  may  be 
t  a  party,  if  the  administrator  desires  it. 


BOWEN  V.  SNELL,  tJSE,  &c. 

1.  A  plea  aTerring  who  is  the  real  owner  of  the  note  sued  upon,  and  that  the 
scat  is  instituted  for  his  benefit,  and  pleading  an  offset  against  him,  is  a  good 
plea,  although  a  difl^ent  person  is  indicated  on  the  r^ord,  as  the  benefici- 
aiy  of  the  note  in  suit 

Error  to  the  County  Court  of  Butler. 

Assumpsit  by  the  plaintiff  in  error-  on  a  promissory  note, 
for  the  use  of  Watkins  Salter. 

Pleas,  non  assumpsit,  lemd  a  special  plea,  averring  that  John 
Q.  Salter  is  the  real  oiimer  of  the  note  sued  upon,  and  that 
the  suit  was  instituted  for  hid  tenefit  ,*'  that  John  Qi  Salter 
yntSj  and  still  is,  indebted  to  one  Ooley  dt  Stewart,  in  a  large 
«um  of  money,  to  wit :  the  sum  of  $483,  by  promisrs^Nry  note, 
dated  the  SOi  Febi^aary,  1841,  and  doe  the  let  February  af^ 
61 
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tecy  which  promissory  note  Coloy  &;  Stewart  indorsed  and 
delivered  to  the  di^fenda&l*^hal  the  note  was  presented  te 
J,  O.  Salter,  and  he  refused  tq  pay-*-that  the  debt  is  still  doe 
and  unpaid,  and  exceeds  the  amount  of  the  debt  sued  upcm, 
and  offers  to  set  off  the  damages  against  Hie  claim  sued  uposL 
The  plea  concludes  with  a  verification. 

To  this  plea  the  plaintiff  demurred,  and  his  demurrer 
sustained.     The  defendant  also  attempted  to  prove  the  \ 
facts  under  the  general  issue,  but  the  court  ruled  out  the  et^ 
idence,  and  the  defendant  excepted. 

These  matters  are  now  assigned  as  error. 

Cook,  for  plaintiff  in  mor,  cited  2  8.  &  P.  134 ;  8  Potter, 
$23;  7D.  &^E,663. 

Watts,  contra,  contended,  that  the  idea  vtbs  doubloi  aoA 
incongruous.  That  a  set  off  could  not  be  allowed  in  a  court 
of  law,  which  was  not  against  the  beneficial  plaintiff  upon 
the  record.  [fiCowen,  696;  6  Id.  231;  10  Johns.  409;  7 
Aft.  Rep.  495.] 

If  the  testimony  was  admissible,  it  could  have  been  receiv- 
ed under  the  general  issue.  [7  Ala.  Rep.  162-]  It  was  pro- 
perly rejected,  because  it  was  offered,  not  only  to  contradict 
the  alledged  ownership  of  the  note,  but  also  as  a  set  off. 

ORMOND,  J. — ^Though  we  are  not  aware  that  the  precise, 
point  here  pre^nted,  has  ever  before  arisen  in  this  court,  yet 
many  of  our  decisions  on  kindred  subjects,  assume  the  law 
to  be,  that  a  set  off  may  be  pleaded  against  the  party  really 
interested  in  the  debt  sued  upon,  though  not  a  party  to  the 
record.  Such  is  the  doctrine  of  the  English  courts.  See  the 
opinion  of  Mr.  Justice  Ashurst,  in  Winch  v.  Keeiy,  1  Term, 
681 ;  7  Taunton,  237. 

In  New  York,  at  one  period,  a  differ^it  opinion  preTvikd. 
in  the  case  of  Wheeler  v.  Raymond,  6  Cowen,  231,  the  qnes- 
lion  was  elaf>orately  considered,  and  4t  was  held,  that  a  set  nff 
'  eoxM  not  be  pleaded  against  ihe  party  beneficially  inteiiestod, 
he  not  being  «  party  to  Ihe  record.  To  the  same  effect  is 
Johnson  v.  Bridge^  6  Id.  695.  These  deoisiona  a#B  pal  up- 
on  Ihe  stetute  of  set  off  of  that  State,  which  aUows  the  de- 
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fendant  to  have  a  judgment  for  the  excess  of  the  demand  set 
off,  beyond  the  debt  of  the  plaintiff,  which  it  is  supposed  by 
the  court,  is  conclusive  to  show,  that  the  legislature  intend- 
ed to  confine  the  right  of  plea/cUng  a  set  off  to  the  parties  to 
the  record.  This  reasoning  is  not  in  our  opinion  satisfacto- 
ry* The  right  to  a  judgment  fot  the  ezcessr  is  a  privilege 
eoufeKred  on  the  defendant,  which  he  certainly  ought  to  have 
the  right  to  widve,  and  to  be  permitted  to  set  off  a  pert,  where 
from,  the  condition  of  the  record,  he  cannot  get  a  judgment 
foT  the  residue.  The  more  especially^  as  this  state  of  things 
is  produced  by  the  fraudulent  conduct  of  the  creditor,  in  put- 
ting a  simulated  plaintiff  upon  the  record. 

Our  statute  is,  in  this  respect,  the  same  as  the  New  York 
statute,  and  in  Jones  v.  Milton,  7  Ala.  Rep.  830,  this  point 
was  ruled  differently  by  thiaeonrt,  holding  that  incases  where 
a  jndgmeat  could  not  be  obtained  for  the  excess  of  the  set 
off  over  the  debt  sued  upon,  so  much  of  the  counter  claim  as 
could  be  set  off  would  be  extinguished. 

In  Bridge  v.  Johnson,  5  Wendell,  343,  this  question  came 
before  the  court  of  errors  of  New  York,  and  the  court  were 
equally  divided  upon  it,  so  that  it  seems,  that  in  that  State 
the  law  is  still  in  an  unsettled  conditton.  The  law,  as  we 
uadearstand  it  to  be^  and  as  it  has  been  heretofore  understood 
in  thia  State,  commends  itself  by  its  conformity  with  the  let- 
ter of  the  statute,  by  its  directness,  and  simplicity,  and  its 
tendency  to  prevent  fraud.  It  would  be  monstrous,  if  an 
insolvent  man  could  prevent  an  off  set  against  his  claim,  by 
indicating  upon  the  record,  that  the  suit  was  brought  for  the 
benefit  of  a  third  person.  [Sargent  v.  Southgate,  S  Pick. 
312;  Ranger  v.  Carey,  1  Metcalfe,  369  ;  McDuffie  v.  Dame, 
11N.H.244,] 

The  criticism  upon  the  language  of  the  plea,  does  not  ap- 
pear to  be  well  founded.  There  is  nothing  incongruous  in 
the  averments  of  the  plea,  though  there  is  a  slight  inaccura* 
cy  of  language. 

Let  the  judgment  he  reversed  and  the  cause  remanded. 


m ALABAMA, 
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DUMAS  &  Co.  V.  PATTERSON,  et  al. 

1.  In  aeummaiy  proceeding  by*  motion  against  a  fitieriffand  kk  0i»eti€8,ftr 
fiiilkig  to  pay  over  money  collecled:  by  the  fosmor,  tbe  sheriff  if  witting  to* 
f;estify^  is  a  competent  witness  for  jthe  plaintiff  to  prove  that  he  c<m7erted 
tbe  money,  before  the  persons  joined  with  him  in  the  motion  ceased  to  be 
his  sureties,  and  thus  fix  a  liability  upon  the  latter  instead  of  their  success 
sore,  in  his  official  bond.  The  sheriff,  in  the  event  of  a  recovery,  would  bo 
liable  to  either  set  of  sureties,  who  were  made  to  answer  for  his  default; 
consequently  his  interest  is  bal&nced. 

ft  The  declarations  of  a  sherifi^  made  while  be  itf  acting  officially,  in  respect 
to  the  receipt  of  money,  are  admissible  against  his  smelies  ws  part  of  tiie 
res  geaiiB;  but  if  made  at  a  subsequent  tune,  and  when  be  is  not  acting  offi- 
cially in.  the  matter,  they  most  be  regarded  as  independent  declazmtiaHt 
and  cannot  be  received  as  evidence. 

db  Where  a  sheriff  has  renewed  his  boad,  so  as  to  have  several  sets  of  sure- 
ties, those  sureties  will  be  liable  for  his  default  in  not  paying  over  money 
collected  on  executions,  who  were  such  at  the  time  he  converted  it ;  to  it 
fs  flom  this  latter  period,  and  not  its  collection,  that  their  liability  to  salt 
commences. 

4  Sendfk,  The  conversioil  by  the  sherillj  of  money  collected  by  hnn,  msf 
be  shown  by  pioof  of  demand  and  vefiisal,  or  of  the  appropdatiaD  of  it  to 
his  own  use ;  bat  the  mere  payment  of  money  collected  en  ooe  execntkii 
to  the  plaintiff  in  another,  or  an  appropriation  of  it  by  the  sheriff  to  other 
purposes,  will  not  be  regarded  as  a  conversion^  so  as  to  subject  him  or  lus 
sureties  to  a  judgment  on  motion,  for  the  failure  to  pay  it  over,  if  he  re* 
tains  other  money  ready  to  be  paid  over  to  the  plaintiff  on  demand. 

Writ  of  Error  to  the  County  Court  of  Clarke. 

This  was  a  motion  against  Patterson,  as  the  sheriff  of 
Clarke,  and  the  co-defendants  as  his  suretieis,  for  the  failure  to 
pay  over,  on  demand,  the  amount  collected  ty  the  former  on 
a  writ  o{  fieri  facias,  particularly  described  iii  the  notice* 

The  cause  was  submitted  to  a  jury,  on  a  plea  which  put  in 
issue  the  liability  of  the  defendants  on  their  bond,  for  a  breach 
of  official  duty  by  the  sheriff ;  a  verdict  was  returned  for  the 
defendants,  and  judgment  was  rendered  accordingly.  On  the 
trial,  the  plaintiff  excepted  to  the  ruling  of  the  court.     It  ap» 
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peaiB  that  the  plamtiffis  offered  to  pr(^&  .by  the  defendant, 
PatteifiOJa,  wben  be  had  appropriated  the  money  received  by 
bitn  i4)oa  the  exmution  in  quedtjpii,  to  his  <\wn  aae,  993^  he. 
was  ^vnUio^  to  testify  on  their  behalf;  but  the  other  <]bfenil-* 
afiits  objected  to  his  giv^ig  evidence  against  them,  lUEid  he  wa^- 
thmenpoii  excluded. 

The  pkiintiffd  then  proposed  te  prove,  by  a  competent  wit* 
iMSS,  the  declacaticms  of  Patterson,  as  to  the  tim^  when  he 
^MHiverted  the  money  collected  by  him,  to  his  own  use,  bi^t 
the  defendants  ol^ted,  and  thereupon  the  witness  was  r^. 
jected*  The  testimoiiy  of  Patterson,  and  his  d^claxations: 
were  offered,  to  show  that  the  money  collected  on  the  Ji.  fui 
hgA  been  converted  before  the  defendants,  Creagh  and  For-» 
ward,  ceased  to  be  sureties  on  his  official  bond,  by  the  sub-, 
stitution  of  a  n^w  bond. 

Pbck  4c  Clark,  for  the  plaintiffs  in  error,  insisted,  that  as 
Patterson  had  no  interest  adverse  to  the  defendants,  and  was 
willing  to  be  examined,  he  wy  a  competent  witness.  [Duf- 
fee  V,  Pennington,  use,&c.  1  Ala.  Rep.  506.]  His  deckMcar- 
tions  were  coibpetent,  as  those  of  a  principal  in  an  official 
tmasaetion  against  hissiareties.  [Townsend  and  Gordon  v. 
Everett,  4  Ala.  Rep.  607.]  The  evidence  was  relevant,  for. 
if  the  money  collected  on  the  plaintiff's^  fot.  was  ap- 
propriated by  Patterson,  whil^  his  co*defendants  wece  his 
sureties,  and  before  the  new  bond  was  given,  then  the  de- 
fendants to  the. motion  would  be  liable,  and  not  the  subae* 
quent  sureties.  [The  Governor,  use>  &c.  v.  Robbins,  et  al. 
7  Ala.  Rep.  79,] 

F.  S.  Blount,  for  the  defendant.  A  party  to  the  record, 
cannot,  even  by  a  release,  be  made  a  competent  witness,  and 
can  only  be  made  competent  by  the  consent  of  all  real  par-, 
ties  in  interest.  [^0  Johns.  Rep.  142;  19  Wend-  Rep.  353;. 
12  Peters'  Rep.  146;  2  Starkie's  Ev.  681,  a;  Greenl.  Ev.' 
399,  400;  6  Pick-  Rep.  464;  4  Wend.  Rep.  456-7 ;  6  B,  <J6. 
a  Rep-  387;  3  Atk.  Rep.  401;  2  Camp.  Rep.  333-4;  1. 
Moore's  Rep.  332.]  If  a  party  is  incompetent  to  testify,  his, 
declamtioius  are  equally  inadmissible.  ^  .      , 
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OOLLIER,  C.  J.-— In  Doffee  v.  PenningtOBi  use,  4cc*  1 
Ala.  Rep.  606,  it  vras  held,  npon  a  very  fdll  examinalioii  of 
the  authorities,  that  the  defendant  might  examine  the  nosii* 
nal  plaintiff  as  a  witness,  if  the  latter  did  not  object,  fii 
Seott,  surriving  partner,  &c.  v.  Jones,  et  al.  S  Ala.  Rep.  604/ 
the  admissibility  of  a  party  to  the  record  to  give  •rideace, 
was  thoroughly  considered,  and  we  then  held,  that  whem  an 
action  is  brought  against  seyeral  persons  as  partners,  and  one 
of  them  suffers  a  judgment  by  default,  the  latter  is  a  coBip»* 
tent  witness  for  the  other  defendants,  to  prove  that  they  were 
not  his  partners ;  for  a  verdict  in  their  favor  will  not,  under 
the  statute,  operate  a  discontiliuance  of  the  action  as  to  him. 
See  Turner,  et  al.  v.  Lazarus,  6  Ala.  Rep.  87ff.  Cooeeding 
then,  that  both  the  sheriff  and  his  sureties  are  parties  to  the 
record,  the  cases  cited,  are  quite  sufficient  to  show,  that  if  the 
sheriff  was  willing  to  give  evidence  for  the  plaintiffs,  he  was 
entirely  competent,  unless  he  was  interested  in  fixing  a  lia- 
bility upcm  his  sureties.  We  think  it  must  have  been  im- 
material to  him,  so  far  as  interest  was  concerned,  whetfier  a 
liability  was  fixed  upon  the  one  set  of  sureties  or  the  other ; 
for  in  either  event,  he  was  liable  for  his  defoult,  and  could 
be  called  on,  if  able,  to  indemnify  them.  He  was  cbutgm^ 
bid  primarily,  they  consequentially ,«  and  whether  they  were 
successful  in  their  defence  or  not,  it  could  have  no  mfloence 
upon  the  motion  against  him.  « 

The  declarations  of  a  sheriff,  made  while  he  was  acting  oA 
tfcially,  in  relation  to  the  receipt  of  money,  fonns  a  part  cf 
the  res  gesttB,  and  are  admissible  as  a  part  of  the  aet,  and  0X« 
plaiiatory  of  it ;  but  if  made  while  he  is  not  transecting  cS&y^ 
cial  business,  or  in  contemplation  of  such  business  to  be  p^« 
formed,  it  is  inadmissible.  See  Bondurant,  et  al,  v.  The 
Bank  of  Ala.,  7  Ala.  Rep*  830,  and  cases  there  cited.  What 
the  sheriff,  in  the  present  case,  said,  in  respect  to  the  appro* 
priationof  the  money  collected  on  the  plaintift'^/b.  muat, 
in  the manner  in  which  the  bill  of  exceptions  shows  the  in- 
quiry was  made,  be  regarded  as  an  independent  deelaratioB, 
Inferable  to  no  official  act ;  consequently  it  was  r%htly  ex-«^ 
eluded. 

In  the  Governor,  use,  &c.  v.  Robbias,  et  al.  7  Ala.  R.  79, 
it  was  held,  that  where  a  sheriff  collects  money  on  di  fieri  fa^ 
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daa^  and  renews  his  bond  before  it  was  demanded  of  him,  or 
he  converts  the  same,  the  sureties  in  the  latter  bond  may  be 
chained  with  his  default  in  failing  to  pay  over  the  money,  if 
the  eyidence  shows  its  conTeis(m  after  their  bond  was  re- 
ceired,  and  before  they  >were  discharged  from  the  suretyship. 
We  there  said,  ^all  reasonable  presumptions  fkvoreble  to. ft 
pei^bmiance  of  offieiail  duty,  are  indulged,  and  it  cannot -be 
presumed,  from  the  mere  receipt  of  money  on  an  executioui 
by  a  sheriff,  that  he  has  converted  it.  If  it  had  been  shown, 
previous  to  the  execution  of  the  bond  in  suit,  that  the  principal 
of  the  defendants  had  appropriated  the  amount  collected  by 
him,  then  the  first  set  of  sureties  only  would  have  bean  lia- 
ble. But  the  proof  does  not  show  such  to  have  been  the  pre- 
dieament  of  this  case ;  the  liability  to  an  action  does  not  ap- 
pear to  have  been  fixed,  until  after  the  renewed  bond  was  ex- 
ecuted;'* It  ia  apparent,  from  this  statement  of  the  law,  that 
il  'waa  iiiip<»tant  fbr  the  plaintiff  to  show  when  the  liability 
<^the  ^eriff  attached,  that  it  might  appear  which  set  of  hk 
eweties  were  liable.  Tliis  might  be  done  by  proof  of  a  4q- 
ttaad  and  refusal  cf  the  sheriff,  or  of  the  appropriation  of  ih^ 
money  to  his  own  use,  and  when.  The  evidence  then,  sought 
to  be  elicited  from  the  sheriff,  was  pertinent,  and  its  rejection 
a  filial  error. 

It  may  not  be  amiss  to  say,  that  the  m^e  payment  of  mo- 
ney collected  on  one  execution,  to  the  plaintiff  in  another,  or 
an  appropriation  of  it  by  the  sheriff  to  other  purposes,  wiH 
not  be  regarded  as  a  conversion,  so  as  to  subject  him  or  his 
fioreties  to  a  judgment  on  motion,  for  the  failure  to  pay  it 
over,  if  he  retains  other  money  ready  to  be  paid  to  the  plain^ 
tiff,  on  demand.  It  may  be  often  difficult  to  prove  a  conver- 
flicHi,  though  it  has  actually  taken  place,  otherwise  than  by- 
showing  a  refusal  to  pay,  yet,  notwithstanding  the  difficulty 
of  making  such  proof,  we  are  satisfied  with  what  we  said  aa 
to  its  effect  in  the  case  last  cited. 

It  temains  but  to  add,  that  the  judgcnpnt  of  the  County 
Court  is  reversed  and  the  cause  remanded. 
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HAYES  V.  (VCONNELL. 

1.  Wherttbegirniefaee  in  an  attachment  fliih  was  in^ 
prepaid  by  the  plaintiff^  attorney,  under  his  aaaoiniice  that  abe 
receive  no  injury,  and  be  piotected  againat  certain  notea  ontatandiog  in 
the  hands  of  athiid  person,  nota  party  to  thesuit,  and  afterwarda  the  mo- 

,  ney  due  on  those  notes  was  collected  from  the  surety  of  the  garnishee, 
who  then  sued  and  recovered  from  the  garnishee,  the  amount  so  collected, 
the  plaintiff  in  the  attachment  suit  is  bound  by  tiie  agreement  of  hia  at- 
torney, and  will  be  restrained  from  enforcing  his  judgment 

Writ  of  Enor  to  the  Court  of  Cham^ery  for  tlie  27ih  Dteiefe 

,  THscasis  made  by  the  bill  aod  amended biU^s  this: 
.  Patrick  W.  HayeS)  the  testator  of  the  complaiaaiit,  wasuih 
debted  to  one  John  Cavenaugh  in  the  som  of  $T60,  lor  goods 
4NEircfa|U9ed  in  March,  1832,  and  theh  gave  hia  (wo  notes,  each 
for  ^SSO-,  payable  to  John  Cayenaugh,  on  th^  l&t  Mard^ 
,1833y  with  one  Johnson  as  surety.  In  May,  1833,  Hayee 
was  garniabeed  as  the  debtor  of  one  Patrick  Carenas^,  ina 
suit  by  attachment  against  him  by  O'Connel  ^  Blrennan^ 
.The  attachment  was  returnable  to  August  term  of  the  Coon- 
ty  Court  of  Shelby  county,  for  the  year  1832,  but  the  gar* 
nishment  was  never  answered  by  Hayes,  who  died  in  Janu- 
ary, 1833. 

Afterwards,  John  Cavenaugh  commenced  suits  ag^iaet 
Johnson,  the  surety  on  both  the  notes,  returnable  to  the 
^ing  term  of  the  Circuit  Couit  of  Autauga. county,  for  the 
year  18^3,  and  recovered  judgment  thereona^t  the  fall  term  of 
the  same  year,  for  the  principal  and^interest. 

After  the  death  of  Hayes,  the  attorney  o£  O^Ckmotei  ^k 
Brennan,  who  knew  that  the  notes  executed  by  Hayes  weie 
pftyable  to  Jphn  and  not  to  Patrick  Cavenaugh,  indiiced  the 
complainant  to  put  in  an  answer  to  said  gamishm^t  prepar- 
ed by  himself,  by  assuring  her  that  there  was  no  danger  of  a 
recovery  being  had  in  the  suits  against  Johnson,  if  he  would 
make  the  necessary  defence,  and  that  he,  the  attorney^  would 
see  that  the  necessary  defence  was  made ;  also,  that  she  could 
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aot  be  made  to  pay  the  debt  but  oace^  and  that  h^  would 
protect  her  against  the  notes  on  which  Johnson  was  suedL 
This  answer  admits,  that  Hayes  in  his  lifetime  puichas^  a 

qmantity  of  goods  from Cavenaugh,  and  gaTe  a.  note 

of  which  he  had  not  been  informed  of  the  tmlis&r,  wfam  the 
gamisbment  wasaenred.  The  christian  name  of  Gayena;agh 
not  being  inserted,  the  true  condition  of  the  case  did  not  ap- 
pear, and  when  the  attorney  produced  the  answer,  the  court 
GOnrtrued  it  as  an  admission  of  the  indebtedness,  and  direct* 
ed  an  issue  to  ascertain  the  aniount,  which  was.  aaseitoed  at 
somediiBg  tnoie  than  f  900,  and  judgment  was  acccnrdingly 
given  in  faror  of  O'Gonnel,  as  survitror  of  Brennan,  agaioat 
herj  as  the  executrix  c^  Hayes.  The  transaction  with  ree* 
ptet  to  the  answer  took  fdaee  in  January,  1834,s[ome  monllis 
after  the  ]n(%dbent  against  Johnson  had  been  rendered^ 

Johnson,  baring  paid  the  amount  of  the  judgments  recdv* 
end  dgainat  him,  conraenced  proceedings  against  the  cdm- 
plaaaant  fat  her  veimbursemctut.  And  O'Oonnel  ahio  endeavt 
oring  to  cocnce  the  judgment  obtained  by  him,  A»  filed  has 
bill  against  both  of  them,  under  the  impression  that  it  was  a 
ease  for  interpleading ;  but  her  bill  in  that  behalf  was  di»- 
Bussed,  without  prejudice  to  any  one  she  might  be  adrised 
to  file  against  O'Gonnel.  She  has  subsequently  been  com* 
peDod  to  pay  the  amount  paid  by  Johnson,  and  now  prays 
•  that  O'Gonnel  be  perpetually  enjoined. .  O'Gonnel  does  not 
answer  the  bill,  which  was  taken  as  confesasd,  and  heard 
upon  the  exhibits  and  proo&.  The  evidence  in  the. cause 
snppotts  the  allegations  of  the  bill,  but  also  shows  that  one 
of  the  inducements  held  out  to  the  complainant  to  answer 
thegsonishment  was,.that  if  O'Gonnel  could  condemn  the 
debt,  she  would  be  favored  in  its  mode  of  payment. 

It  also  appekis,  that  O'Gonnel  was  under  the  impression 
the  goods  pnichased  by  Hayes,  for  which  the  ndtea  were 
given  to  John  Gavenau^,  were  in  point  of  fact  the  property 
irf*  Patrick  Oavenaugh,  and  the  sale  void,  as  a  means  to  eovt^r 
kos  pooperty,  but  there  is  no  testimony  showing  that  such 
was  Iheoasd. 

The  Ghancellor  dismissed  the  bill,  and  this  is  now  assigUt 
ed  by  the  complainant  as  error. 

J.  &  GLAaxfi,  ibr  plaintiff  in  error. 
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HALL,  WEEKS  &  Co.  v.  DARRINGTON. 

].  A  pioiDiM  by  one  of  two  adminifltrators  to  pay  the  debt»  if  aafficient  to 
taJke  the  cue  out  of  the  statute  of  limitations,  when  the  action  is  agvnsl- 
.  him  only,  after  the  decease  of  his  co-administrator. 

'.  Error  to  the  Circuit  Court  of  Clarke. 

-  AssoMPsiTby  J.  Hall,  Weeks  &  Co.  agaiust  Darrington,  as 
the  admiuiatrator  of  one  Mattison,  upon  promises  of  the  intea- 
tate  in  hia.  lifetime.  The  defendant,  with  other  pleda,  plead- 
ed the  statute  of  limitations ',  to  which  the  plaintiff  replied  a 
subaequent  promise  by  the  administrator  withib  six  yedni. 
At  the  trial,  the  plaintiffs  put  in  evidence  tending  to  prove 
the^  Ooeount  sued  for  was  made  in  1835 ;  that  the  inlestale- 
died  in  1836,  and  that  on  the  5th  of  May,  1838,  the  defend- 
ant, as  administrator,  paid  the  plaintiff  one  hundred  dollaiVi 
(XX  tbe^  account,  and  then  promised  to  pay  the  remainder.  It 
was  shown,  that  letters  of  administiation  were  granted  to  tbe 
defendant  and  one  Murphy,  in  September,  183&,  and  that 
Murphy  died  in  1841* 

.  The  court  charged  the  jury,  that  a  promise  by  thed^iaod- 
am  alone,  when  theje  was  aco-admini^lrator,  would  not  take 
the  ease  out  of  the  statute  of  limitations,  and  that  the.promise 
under  the  circumstances  disclosed  by  the  proo^  would  not 
take  the  case  out  of  the  statute  of  limitations. 

The  plaintiffs  excepted  to  this  charge,  and  now  assign  it 
as  error. 

E.  W.  Peck,  for  the  plaintiffs  in  error,  insisted,  this  case 
was  distinguishable  from  Caruthers  v.  Mardis'  adm'r,  3  Ala. 
Rep.  599,  as  here,  the  action  is  against  a  sole  administtator, 
and  there  it  was  against  two.  He  submitted  that  the  rule 
declared  in  that  case,  applies  only  to  the  admission  by  the 
administrator,  of  the  cause  of  action,  and  not  to  one  which 


^ JANUARY  TERM,  1846.  60S 

Hall,  Weeka  &  Co.  v.  Darrington.  ^ 

prevents  the  statute  from  running.     [Forsyth  v.  5|anson,  5 
Wend.  "658 ;  IJammon  r.  Hantley,  4  Cowen,  493. 

5 

F.  S.  fiLouirr,  contra,  argued,  the  rule  was  general,  that 
the  acknowledgement  of  an  administrator,  of  a  debt  due 
from  his  intestate,  will  not  remove  the  bar  of  the  statute ; 
and  cited  Thompson  v.  Peters,  12  Wheat,  666;  Caruthersv. 
Mardis,  3  Ala.  Rep.  697 ;  McBroom  v.  Governor,  6  Porter, 
32 ;  Atkins  v.  Tredgold,  2  B.  &;  C.  23 ;  Slater  v.  Lawson,  1 
B.  &  A.  396 ;  2  Lomax  on  Ex.  410, 421 ;  TuUuck  v.  Dunn, 
21  E.  C.  L.  416. 

GOLDTHWAITE,  J.— In  Caruthers  v.  Mardis'  adm%  3 
Ala.  Rep.  699,  the  action  was  against  two  administrators,  and 
we  held  the  promise  of  one  to  pay  the  debt,  was  not  suffi- 
cient to  prevent  the  operation  of  the  statute  of  limitations. 
The  reason  given  in  the  books  is,  that  one  administrator  has 
not  the  power  to  bind  those  connected  in  the  administration 
so  as  to  make  them  responsible  for  a  devastavit.  It  is  a  mis- 
take to  suppose  the  case  of  TuUuck  v.  Dunn,  R.  &,  M.  416, 
is  the  only  one  in  which  this  doctrine  is  recognized.  In 
Elwell  V.  Cluash,  Strang,  20,  one  of  three  executors  gave  a 
warrant  'of  attorney  to  confess  a  judgment  against  himself 
and  bis  oo-executors,  iipon  which  the  party  entered  a  judg- 
ment against  him  de  bonis  propriis  and  against  the  others  de 
bonis  testatoris.  This  was  afterwards  set  aside  as  irregular 
for  the  reason  before  stated.  Whether  upon  a  joint  stiit 
against  all  the  executors,  a  several  judgment  may  not  be  had 
against  one  of  them,  was  not  then  decided,  though  it  ^emu 
to  hare  been  so  held  in  a  case  then  cited,  BaMwin  V.  Chtirchv 
10  Mod.  323,  Whether  there  is  or  not  any  mode  by  which 
one  administrator  tan  be  made  liable  upon  his  se vei^  prcm^ 
ise--^  matter  we  are  not  called  on  now  to  determine — at  is 
very  dear  the  rule  is  not  for  his  exemption,  but  is  entirely 
personal  to  those  who  are  joined  with  him.  There  is  no 
question,  we  presume,  but  that  a  sole  administrator  may  bind 
the  assets  of  the  estate  he  represents,  by  a  promise  to  pay  a 
debt  barred  by  the  statute,  and  we  can  perceive  no  retoon 
why  the  same  consequences  should  not  flow  fi'om  his  prom- 
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ises  made  pending  a  joint  administration,  if  afterwards  he  be- 
comes the  sole  representative  of  the  estate. 

This  conclusion  involves  the  reversal  of  the  judgment  of 
the  court  below,  as  the  charge  is  not  consistent  with  it 

Reversed  and  remanded. 


ENGLISH  &  ENGLISH  v.  BROWN. 

1.  When  a  writ  is  sued  out  against  two  administrators,  served  on  one,  and 
discontinued  as  to  the  other,  in  the  declaration,  upon  the  ground  of  non- 
residence  within  the  State,  it  is  the  same  as  if  the  writ  had  been  sned  out 
originally  against  the  resident  administrator  alone. 

S.  A  judgment  against  the  non  resident,  jointly  with  the  r^sideiit  adminirtra- 
tor,  is  amendable  on  error,  at  the  cost  of  the  pkintiff  in  eaQf» 

Error  to  the  County  Court  of  Monroe. 

Assumpsit  by  the  defendant  in  error.  The  writ  is  sued 
out  against  the  plaintiffs  in  error,  as  administrator,  and 
administratrix  of  Walter  R.  English,  decea^ied,  whieh  was 
returned  by  the  sheriff  executed  on  Thomas  C.  Eng* 
lisb,  administrator.  The  declaration  is  filed  against  him 
alone,  and  discontinued  as  to  the  administratrix,  who  it  isal- 
ledged  is  a  non*resident  and  proceeds  to  state  the  liability 
thus :  <<  For  that  whereas,  the  said  Walter  R.  English,  in  his 
life  time,  to  wit,  on  the  21st  November,' 1837,  at,  &c.,  was 
by  his  instrument  in  writing,  justly  indebted  to  William 
B^wn,  in  the  sum  of  sixteen  hundred  and  fifty  doUaors  ,*  and 
for  that  whereas,  the  said  Walter  R.  English  was  justly  in* 
debted  to  the  said  William  Brown,  by  instrument  in  wiitingi 
in  the  further  sum  of  five  hundred  dollars,  and  delirared  the 
said  instrument  to  the  said  William  Brown,  and  he,  the  said 
William  Brown,  at,  &c.  for  value  received,  indorsed  imd  de* 
livered  the  said  instrument  of  writing  to  plaintiff,  whereby 
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and  by  force  of  the  statute,  &rC.  the.  said  English,  in  hi9  life- 
time, and  the  defendaat,  as  administrator,  since  the  death  of 
the  said  Walter,  became  liable  to  pay 'the  plaintiff  the  afore- 
said sum,  with  interest  thereon,  yet  neither  the  said  Walter 
in  his  lifetime,  or  the  said  defendant  since  his  death,  have 
paid,  &c.  to  his  damage,  &c. 

The  defendant  failing  to  appear,  a  judgment  by  default 
was  rendered  against  Thomas  C.  and  Catherine  A. ,  English, 
administrator  and  administratrix  of  Walter  A.  English,  de- 
ceased. 

They  now  prosecute  this  writ,  and  assign  for  error  the  ren- 
dition of  judgment  against  Catherine  A.  English. 

2.  In  rendering  a  joint  judgment  after  the  discontinuance 
as  to  one. 

3.  In  rendering  judgment  against  the  plaintiff  in  error. 

Blount,  for  plaintiff  in  Crror.  The  discontinuance  as  to 
Catherine  A.  English,  is  a  discontinuance  of  the  entire  action. 
The  fact  of  her  non-residence  could  not  be  contested  by  her 
co-administrator.  A  demurrer  would  not  lie,  [2  Wash.  C. 
C.  R.  605.] 

In  order  to  sustain  the  judgment,  it  was  necessary  to  prove 
a  sole  liability. 

The  declaration  is  variant  from  the  cause  of  action  indors- 
ed upon  the  writ.  The  contract  set  out  in  the  indorsement 
shows  that  a  demand  was  necessary  before  the  action  could 
be  maintained.  He  cited  1  Stewart,  395  ;  Cro.  Jas.  303 ;  1 
Lord  Ray.  602;  1  Washington,  372 ;  10  Mass.  64;  IX  Id. 
507;  18  Pick.  417.] 

Pec*,  contra.  The  judgment  is  amendable  at  the  costs  of 
the  plaintiff  in  error. 

ORMOND,  J. — Executors  and  administrators,  where  there' 
are  several  who  have  qualified  as  such,  constitute  but  one 
person,  and  must,  in  general,  be  joined  in  the  writ.  When, 
however,  one  of  them  is  out  of  the  jurisdiction  of  the  court, 
and  not  amenable  to  its  process,  he  may  be  omitted  out  of  the 
writ.  [Williams  &  Ivey  v.  Sims,  8  Porter,  679 ;  Owen  v. 
Brown,  2  Ala.  Rep.  127.] 
64 
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In  this  case,  it  appears  from  the  declaration,  that  Catherine 
English,  the  administratrix,  is  not  a  resident  of  this  State, 
and  this  fact,  which  the  default  admits,  is  a  sufficient  reason 
for  the  discontinuance  which  is  there  entered.  It  is  then  the 
same  as  if  she  had  been  omitted  from  the  writ,  and  the  snit 
had  been  commenced  against  the  resident  administrator  alone, 
which,  from  the  case  cited,  would  have  been  the  correct 
mode  of  procedure,  the  English  practice  of  proceeding  against 
the  absent  defendant  by  process  of  outlawry,  nerer  having 
obtained  in  this  State. 

It  is  the  established  practice  of  this  court,  not  to  look  to  the 
indorsement  on  the  writ,  for  the  purpose  of  reversing  the 
judgment,  and  even  that  a  variance  between  the  indorsement 
on  the  writ,  and  the  declaration,  cannot  be  pleaded  in  abate- 
ment. [Wharton  v.  French's,  9  Porter,  232 ;  Williamson  v. 
Powell,'  lb.  493 ;  Stephenson  v.  Roper,  5  Ala.  Rep.  182.] 
The  declaration  is  certainly  exceedingly  informal,  but  we 
are  relieved  from  the  necessity  of  inquiring  whether  it  shows 
a  cause  of  action,  because  its  sufficiency  is  not  questioned 
by  any  of  the  assignments  of  error.  The  practice  of  this 
court,  from  its  earliest  history,  has  been,  to  disregard  a 
general  assignment,  which  does  not  specify  a  particular 
error. 

It  remains  but  to  consider  the  judgment.  The  judgment 
entered  up  against  Catherine  English,  after  the  suit  was  dis- 
continued as  to  her,  was  such  a  clerical  misprision  as  could 
have  been  amended  in  the  court  below,  on  motion,  and  will 
therefore  be  amended  here,  at  the  cost  of  the  plaintiff  in 
error. 
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McKEEN  AND  WIFE  v.  NELMS.  -  »  3S 

1.  A  landlord  who  becomes  entitled  to  the  poseeMion  of  premises  by  the  de* 
teraiination  of  a  lease  under  an  arrangement  with  his  tenant,  cannot  main- 
*  tain  a  proceeding  for  a  forcible  entry  and  detainer  for  an  entiy  nmde  while 
the  tenant  was  in  possession. 

jL  The  sureties  in  a  bond  for  a  certiorari  are  only  liable  to  the  extent  of  its 
penalty,  and  if  the  judgment  be  rendered  against  them  for  a  larger  sum, 
the  judgment  will  be  amended  on  motion  in  the  court  below,  or  in  an  ap- 
pellate court,  at  the  costs  of  the  plaintiff  in  error. 

Error  to  the  Circuit  Court  of  Perry. 

This  was  a  proceeding  for  a  forcible  entry  and  detainer, 
instituted  by  the  plaintiff  in  error,  before  a  justice  of  the 
peace,  to  recover  the  possession  of  a  lot,  situated  in  the  town 
of  Marion.  The  cause  was  tried  on  the  plea  of  "  not  guilty," 
and  on  the  trial  a  bill  of  exceptions  was  sealed  at  the  izistancd 
of  the  plaintiffs. 

It  was  proved,  that  in  December,  1843,  Carlos  Reese  went 
into  possessipn  of  the  premises  in  question,  under  a  contract 
with  H.  Davis,  the  plaintiff's  agent,  and  gave  his  notes  for 
the  rent  of  1844.  The  tenant^ being  apprehensive  that  he 
would  be  disturbed,  the  agent  executed  a  bond,  by  which  ha 
stipulated  that  the  rent  was  only  to  be  paid,  and  the  lease 
continue,  for  such  time  as  he  should  occupy  the  premises 
without  disturbanjce.  In  February,  1844,  the  tenant  deter^ 
mined  to  leave  the  premises,  and  go  to  the  country  to  live ; 
accordingly,  on  the  19th  of  that  month,  he  began  to  remove 
his  goods,  and  while  moving  some  of  them,  some  household 
fm*niture,  &c.  was  placed  in  the  house  he  was  preparing  to 
leave,  •which  defendant  said  was  his  property.  How  and  by 
whom  they  were  taken  there,  the  tenant  does  not  know. 
When  the  furniture,  &c.  were  put  into  the  house,  tenant's 
wife,  with  some  other  members  of  his  family,  had  not  re* 
moved  from  it.  The  plaintiff's  agent  locked  up  some  of  the 
doors,  and  the  tenant  others.  When  the  house  was  left,  Ihe^ 
latter  handed  to  the  former  all  the  keys,  remarking  that  he 
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In  this  case,  it  appears  from  the  declaration,  that  Catherine 
Engli^,  the  administratrix,  is  not  a  resident  of  this  State, 
and  this  fact,  which  the  default  admits,  is  a  sufficient  reason 
for  the  discontinuance  which  is  there  entered.  It  is  then  the 
same  as  if  she  had  been  omitted  from  the  writ,  and  the  suit 
had  been  commenced  against  the  resident  administrator  alone, 
which,  from  the  case  cited,  would  have  been  the  correct 
mode  of  procedure,  the  English  practice  of  proceeding  against 
the  absent  defendant  by  process  of  outlawry,  never  having 
obtained  in  this  State. 

It  is  the  established  practice  of  this  court,  not  to  look  to  the 
indorsement  on  the  writ,  for  the  purpose  of  reversing  the 
judgment,  and  even  that  a  variance  between  the  indorsement 
on  the  writ,  and  the  declaration,  cannot  be  pleaded  in  abate- 
ment. [Wharton  v.  French's,  9  Porter,  232 ;  Williamson  v. 
Powell,-  lb.  493 ;  Stephenson  v.  Roper,  5  Ala.  Rep.  182.] 
The  declaration  is  certainly  exceedingly  informal,  but  we 
are  relieved  from  the  necessity  of  inquiring  whether  it  shows 
a  cause  of  action,  because  its  sufficiency  is  not  questioned 
by  any  of  the  assignments  of  error.  The  practice  of  this 
court,  from  its  earliest  history,  has  been,  to  disregard  a 
general  assignment,  which  does  not  specify  a  particular 
error. 

It  remains  but  to  consider  the  judgment.  The  judgment 
entered  up  against  Catherine  English,  after  the  suit  was  dis- 
continued as  to  her,  was  such  a  clerical  misprision  as  could 
have  been  amended  in  the  court  below,  on  motion,  and  will 
therefore  be  amended  here,  at  the  cost  of  the  plaintiff  in 
error. 
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1.  A  landlord  who  becomes  entitled  to  the  possession  c^  premises  by  the  de- 
termination of  a  lease  under  an  arrangement  with  his  tenant,  cannot  main* 
tain  a  proceeding  for  a  forcible  entry  and  detainer  for  an  entiy  made  while 
the  tenant  was  in  possession. 

2.  The  sureties  in  a  bond  for  a  certiorari  are  only  liable  to  the  extent  of  its 
penalty,  and  if  the  judgment  be  rendered  against  them  for  a  larger  sum, 
the  judgment  will  be  amended  on  motion  in  the  court  below,  or  in  an  ap- 
pellate court,  at  the  costs  of  the  plaintiff  in  error. 

Error  to  the  Circuit  Court  of  Perry. 

This  was  a  proceeding  for  a  forcible  entry  and  detainer, 
instituted  by  the  plaintiff  in  error,  before  a  justice  of  the 
peace,  to  recover  the  possession  of  a  lot,  situated  in  the  town 
of  Marion.  The  cause  was  tried  on  the  plea  of  "  not  guilty," 
and  on  the  trial  a  bill  of  exceptions  was  sealed  at  the  instance 
of  the  plaintiffs. 

It  was  proved,  that  in  December,  1843,  Carlos  Reese  went 
into  possessipn  of  the  premises  in  question,  under  a  contract 
with  H.  Davis,  the  plaintiff's  agent,  and  gave  his  notes  for 
the  rent  of  1844.  The  tenant^  being  apprehensive  that  he 
would  be  disturbed,  the  aigent  executed  a  bond,  by  which  h^ 
Btipalated  that  the  rent  was  only  to  be  paid,  and  the  lease 
continue,  for  such  time  as  he  should  occupy  the  premises 
without  disturbance.  In  February,  1844,  the  tenant  deter* 
mined  to  leave  the  premises,  and  go  to  the  country  to  live ;  • 
accordingly,  on  the '19th  of  that  month,  he  began  to  remove 
his  goods,  and  while  moving  some  of  them,  some  household 
furniture,  &c.  was  placed  in  the  house  he  was  preparing  to 
leave,*which  defendant  said  was  his  property.  How  and  by 
whom  they  were  taken  there,  the  tenant  does  not  know. 
When  the  furniture,  &c.  were  put  into  the  house,  tenant's 
wife,  with  some  other  members  of  his  family,  had  not  re* 
moved  from  it.  The  plaintiff's  agent  locked  up  some  of  the 
doors,  and  the  tenant  others.  When  the  house  was  left,  th^* 
latter  handed  to  the  former  all  the  keys,  remarking  that  he 
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conolusiFe  upon  them,  although  they  do  not  attend.  So  air 
ao,  the  final  decree  is  conclusive  upon  the  admittistrator  as 
to  their  right  to  distribution,  as  he  should  have  contested  Uiis 
matter  at  a  prior  period  of  the  cause.  ]McRae,  adm'r,  v.  Pe- 
gnes,  4  Ala.  Rep.  168 ;  Graham  v.  Abercrombie,  8  Ala.  Rep. 
^2 ;  P^urks  r.  Stoneum,  Id.  762,  and  Watson  and  Wife  v« 
May,  Id.  177. 

It  was  doubtless  the  proper  course  to  render  a  separate  de- 
cree mfaror  of  each  of  the  distributees,  i/hen  upon  a  final 
aettilementthe  amount  for  distribution  in  the  hands  of  the  ad- 
ministrator is  ascertained ;  if  not  then  made,  it  may  be  done 
at  a  succeeding  term.  [Wridi  v.  Walker,  4  Porter,  124] 
No  decree  of  distribution  can  howerer  be  made,  unless  the 
administrator  is  actually  or  constructiv#ly  present  At  the 
finid  settlement,  he  is  present,  an  aetcff  in  the  proceeding,  but 
if  no  decree  of  distribution  is  then  made,  he  must  hare  no- 
tiee  afterwards,  when  such  a  decree  is  moted  for.  The  ne- 
-  cessity  for  notice  is  apparent,  when  it  is  considered  that  he  is 
eonduded  by  the  decree  from  contesting  the  right  of  those  in 
whose  &yor  the  decree  is  made,  to  distribution  of  the  estate. 
Since  the  final  settlement,  changes,  by  death  or  otherwise, 
may  have  taken  place,  depriving  those  of  the  right  to  a  de- 
cree of  distribution,  who  were  entitled  when  the  settl^neat 
took  place.  These  are  matters  which  the  administrators  had 
-the  right  to  contest,  and  it  was  error  to  make  the  decree  of 
distribution  without  a  notice  to  them,  setting  forth  when  the 
decree  would  be  made,  and  who  claimed  the  right. 

It  does  not  distinctly  appear  from  the  record,  but  such  is 
probably  the  correct  inference,  that  Morgan  Braaeale,  in 
whose  favor  a  decree  is  rendered  as  distributee,  is  the  same 
person  as  the  administrator  of  that  name.  In  such  a  case, 
the  proper  entry  would  be  to  permit  him  to  retain  his  portion 
of  the  estate  in  his  hands,  instead  of  a  formal  decree  in  his 
favor.  This  is  howev^  an  irregularity  which  could  work  no 
prejudice,  and  for  this  cause  the  decree  would  not  be  reveng- 
ed ;  but  for  the  error  of  rendering  the  decree  of  distribution 
without  notice  to  the  administrators,  the  final  decree  is  re- 
versed, and  the  cause  remanded,  that  a  proper  decree  of  dis- 
tribution may  be  rendered. 
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1.  It  is  irregular  to  join  two  distinct  matters  of  abatement  in  the  same  plea, 
and  a  demurrer  will  be  sustained  for  that  cause. 

\L  Where  an  attachment  issues  at  (he  instance  of  one  non-resident  against 
another,  the  affidavit  should  state  that  the  defendant  had  not  sufficient  pro* 
fotf  to  answer  the  debt  within  the  Bttte  of  his  residence,  not  only  within 
the  knmdedgtt  but  wilhi&the6cfi^of  the  party  taking  the  oath. 

3.  Although  the  1^  rule  for  the  xegulation  of  the  piActice  in  the  Circuit 
and  County  Courts,  directs  that  ^'  no  plea  in  abatement  shall  be  received, 
if  objected  to,  unless  by  the  indorsement  of  the  clerk,  it  appears  to  have 
been  filed  within  the  time  allowed  for  pleading,**  it  is  notwithstanding 
competent  for  the  court,  under  some  circumstances,  to  allow  such  a  plea 
to  come  in  at  a  later  period. 

4  A  demunrer  to  a  plea  in  abatement  does  not  reach  the  question,  whetfier 
it  wu  filed  at  the  time  prescribed  by  the  nde,  or  the  statute. 


Writ  of  Error  to  the  Circuit  Court  of  Randolph. 


This  was  an  action  commenced  by  attachment,  at  the  suit 
of  the  defendants  iu  error,  against  the  plaintiff — all  of  the 
parties  being  nonnresidents^  The  defendant  below  pleaded  • 
two  ple^  in  abatement,  in  all  respects  similar  to  those  pleadr^ 
ed  in  Cobb  v.  Force,  Brothers  &  Co.,  6  Ala.  Rep.  468.  To 
these  the  plaintiffs  demurred,  and  their  demurrer  wassustaiiv 
ed.  In  the  transcript,  we  find  the  following  entry,  viz : — . 
'<  On  motion  of  defendant,  and  on  sufficient  reasons  app^ai^ 
ing  to  the  court,  notwithstanding  the  plaintiff's  objection, 
leaTe  is  given  to  the  defendant  to  plead  in-  abatement,  which 
is  done  ]  and  on  plaintiff's  application,  leava  is  given  them  to 
reply  by  the  first  day  of  the  next  term  of  this  Court-^«nd 
this  oause  is  continued."  The  attachment  was  made  return- 
able, to  the  fall  term,  holden  in  1842,  and  the  pleas  were  filed 
in  May,  1843. 

Upon  the  defendant's  refusal  to  plead  over  after  the  de  * 
mun^Es  were  sustained,  a  judgment  Vas  rendered  in  favor  of 
the  plaintiffsj  on  the  verdict  of  a  jury. 
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S.  P.  Rice,  for  the  plaintiff  in  error. 

L.  B.  Robertson,  for  the  defendants  in  error. 

COLLIER,  C.  J.— The  case  of  Cobb  v.  Force,  Brothers, 
60  Co.  supra,  determines  that  the  first  plea  is  bad,  because  it 
unites  two  distinct  matters  in  abatement ;  and  maintains  that 
the  second  plea  is  good,  because  it  alledges  a  defect  in  the 
affidavit  upon  which  the  attachm^it  issued.  It  is  also  held,  * 
that  in  an  attachment  by  one  non-resident  against  uiother, 
the  affidavit  should  show  that  ihe  delfendant  has  not  suffi- 
cient property  within  the  State  of  his  residence  to  answer  the 
debt,  within  the  belief  rs  well  as  within  the  kn&wledge  of  the 
person  making  the  affidavit.  This  view  is  conclusive  to 
show  that  the  second  plea  is  good  in  substance  and  form,  if 
well  pleadedj  and  the  only  question  is,  was  the  plea  filed  in 
due  time. 

The  12th  nile  for  the  regulation  of  the  '<  Practice  in  the 
Circuit  and  County  Courts,"  (5  S.  &  P.  Rep.  11,)  declares 
.  that  "  no  plea  in  abatement  shall  be  received,  if  objected  to, 
unless  by  the  indorsement  of  the  clerk,  it  appear  to  have 
been  filed  within  the  time  allowed  for  pleading."  There  is 
nothing  in  the  record  to  show  that  the  plaintiff's  de(^laration 
was  in  court  previous  to  May,  1843,  and  although  it  may 
have  been  competent  for  defendant  to  have  pleaded  to  the 
attachment,  yet  he  might  havd  awaited  the  filing  of  the  de- 
claration ;  for  until  this  was  forthcoming,  the  plaintiff 's  cause 
of  action  was  not  so  disclosed  as  to  entitle  him  to  proceed  to 
judgment.  Besides,  it  cannot  be  assumed,  in  the  condition 
of  the  record,  that  the  statutory  time  for  pleading  had  not 
been  extended  at  the  fall  term  of  1842.  [Stufdevant  v.  Gaines, 
5  Ala.  Rep.'^435';  Comstock,  et  al.  v.  Meek  &  Co.  7  Ala.  R. 

The  cases  cited,  clearly  indicate  that  .the  rule  of  practice 
is  not  60  imperative  as  to  require  a  literal  compliance  with  its 
t^rms:  Tl^y  show  that  A  departure  is  sometimes  allowable, 
and  may  become  entirely  proper,  by  the  act  or  omission  of 
the  plaintiff.  Although  the  act  of  1839,  "to  abolish  attor- 
ney's fees  in  certain  cases,"'  directs  m  totidem  vefhis,  that  the 
defendant  shall  plead  to  the  merits  within  the  first  week  of 
the  appearance  term,  or  forfeit  his  right  to  make  any  defence 
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thereafter,  is  imperative  in  its  terms,  yA  it  must  be  so  construed 
as  to  authorize  the  court  in  which  the  suit  is  pending,  in  its 
discretion,  to  permit  the  defendant  to  plead  at  a  subsequent 
term.     [Sally,  use,  &c.  v.  Gooden,  5  Ala.  Rep.  78.] 

In  Powers  v.  Bryant's  adm'r,  7  Per.  Rep.  9,  it  was  said,  that 
"  the  phraseology  of  this  rule  would  intimate,  that  the  want 
of  an  indorsement,  such  as  it  contemplates,  niust  be  objected 
to,  before  the  reception  of  the  plea,  or  it  cannot  be  afterwards 
raised."  That  a  demurrer  admits  the  plea  to  be  in  file,  and 
merely  objects  to  its  sufficiency  on  the  ground  that  the  facts 
disclosed,  do  not  constitute  an  available  defence,  or  else  are 
not  presented  in  such  form  as  to  make  it  unexceptionable. 
[See  also  Callison  v.  Lemons,  2  Porter's  Rep.  1 45 ;  McCut- 
chen  V.  McCutchen,  8  lb.  151.]  These  citations  are  conclu- 
sive to  show,  that  the  demurrer  does  not  present  the  ques- 
tion whether  the  pleas  were  filed  in  time.  As  it  respects  the 
plaintiff's  objection  to  filing  them,  it  maybe  quite  enough  .to 
say,  that  the  reasons  upon  which  it  was  founded  do  not  show 
that  leltve  was  granted  by  the  court  in  despite  of  the  law ; 
and  we  have  seen  that  consistently  with  the  record,  there 
may  have  been  such  a  state  of  things  as  warranted  the  per^ 
mission.  All  reasonable  intendments  are  made  in  favor  of 
the  decisions  of  subordinate  jurisdictions.  [Minor's  Rep.  396; 
3  Stew.  Rep.  444;  3  Ala.  Rep.  109, 536,  552,  and  many  oth- 
er adjudications  of  this  court  affirm  this  doctrine. 

We  cannot  then  say  that  the  pleas  should  have  been  dis- 
allowed.    It  follows  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  second  plea — that  the  judgment  must  be  revers* . 
M  and  the  cause  remanded. 
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HALL,  WEEKS  &  Co.  v.  DARRINGTON. 

I.  A  pronuBe  by  one  of  two  admixiistaratoiB  to  pay  the  debt,  is  sufficient  to 
take  the  case  out  of  the  statute  of  limitatioDs,  when  the  action  is  agaanst- 
.  him  only,  after  the  decease  of  his  co-administralor. 

'.  Error  to  the  Circuit  Court  of  Clarke. 

-  Assumpsit  by  J.  Hall,  Weeks  &  Co.  agaiust  DarringtODyas 
the  administrator  of  one  Mattison,  upon  pronuses  of  the  intes- 
tate in  hk  lifetime.  The  defendant,  with  other  pleds,  plead- 
ed the  statute  of  limitations ;  to  which  tber  plain tjyQT  replied  a. 
subsequent  promise  by  the  administrator  witbib  six  yenrs* 
At  the  trial,  the  plaintiffs  put  in  evidence  tending  to  prore 
tb^  40G0uut  sued  for  was  made  in  1835 ;  that  the  intestate 
died  in  1836,  and  that  on  the  5th  of  May,  1838,  the. defend.- 
ant,  as  administrator,  paid  the  plaintiff  one  hundred  doUarSi 
aa  the  account,  and  then  promised  to  pay  the  remainder.  It 
\9cas  shown,  that  letters  of  admiQistmticm  were  granted  to  the 
defendant  and  cne  Murphy,  in  September,  ISSj&y  tlnd  diat 
Murphy  died  in  1841. 

.  The  court  charged  the  jury,  that  a  luromise  by  thedefend- 
anl  alone,  when  theje  was  aco-admini^lrator)  would  not  take 
the  ease  out  of  the  statute  of  limitations,  and  that  thepromise 
under  the  circumstances  disclosed  by  the  proof,  would  n6l 
take  the  case  out  of  the  statute  of  limitations. 

The  plaintiffs  excepted  to  this  charge,  and  now  ass^  it 
as  error. 

E.  W.  Peck,  for  the  plaintiffs  in  error,  insisted,  this  case 
was  distinguishable  from  Caruthers  v.  Mardis'  adm'r,  3  Ala. 
Rep.  599,  as  here,  the  action  is  against  a  sole  administtator, 
and  there  it  was  against  two.  He  submitted  that  the  rule 
declared  in  that  case,  applies  only  to  the  admission  by  the 
administrator,  of  the  cause  of  action,  and  not  to  one  which 
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prevents  the  statute  from  running.     [Forsyth  v.  ^[anson,  6 
Wend.  "$58 ;  IJannrtnon  v.  Hantley,  4  Cowen,  493. 

5 

p.  S.  fiLomrr,  contra,  argued,  the  rule  was  general,  that 
the  acknowledgement  of  an  administrator,  of  a  debt  due 
from  his  intestate,  will  not  remove  the  bar  of  the  statute  ; 
and  cited  Thompson  v.  Peters,  12  Wheat,  665 ;  Caruthers  v. 
Mardis,  3  Ala.  Rep.  697 ;  McBroom  v.  Governor,  6  Porter, 
32 ;  Atkins  v.  Tredgold,  2  B.  &;  C.  23 ;  Slater  v.  Lawson,  1 
B.  &  A.  396 ;  2  Lomax  on  Ex.  410, 421 ;  TuUuck  v.  Dunn, 
21  E.  C.  L.  416. 

GOLDTHWAITE,  J.— In  Caruthers  v.  Mardis'  adm'r,  3 
Ala.  Rep.  699,  the  action  was  against  two  administrators,  and 
we  held  the  promise  of  one  to  pay  the  debt,  was  not  suflS,- 
cient  to  prevent  the  operation  of  the  statute  of  limitations. 
The  reason  given  in  the  books  is,  that  one  administrator  has  ^ 
not  the  power  to  bind  those  connected  in  the  administration 
so  as  to  make  them  responsible  for  a  devastavit.  It  is  a  mis- 
take to  suppose  the  case  of  TuUuck  v.  Dunn,  R.  (x,  M.  416, 
is  the  only  one  in  whicfr  this  doctrine  is  recognized.  In 
Elwell  V.  ftuash,  Strange,  20,  one  of  three  executors  gave  a 
warrant  'of  attorney  to  confess  a  judgment  against  himself 
and  his  co-executors,  upon  which  the  party  entered  a  judg- 
ment again^  him  de  bonis  propriis  and  against  the  others  de 
bonis  testcUoris,  This  was  afterwards  set  aside  as  irregular 
for  the  reason  before  stated.  Whether  upon  a  joint  suit 
against  all  the  executors,  a  several  judgment  may  not  be  had 
i^aizisit  one  of  them,  was  not  then  decided,  though  it  ^einft 
to  have  been  so  held  in  a  case  then  cited,  BaMwin  v.  Chtirch, 
10  Mod.  323-  Whether  there  is  or  not  any  mode  by  Which 
one  adoftinistrator  tan  be  made  liable  upon  his  several  prom- 
ise—^e  matter  we  are  not  called  on  now  to  detcrrmine — ^it  is 
very  clear  the  rule  is  not  for  his  exemption,  but  is  entirely 
personal  to  those  who  are  joined  with  him.  There  is  ncr 
question,  we  presume,  but  that  a  sole  administrator  may  bind 
the  assets  of  the  estate  he  represents,  by  a  promise  to  pay  a 
debt  barred  by  the  statute,  and  we  can  perceive  no  re^dn 
why  the  same  consequences  should  not  flow  from  his  prom- 
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ises  made  pending  a  joint  administration,  if  afterwards  he  be- 
comes the  sole  representative  of  the  estate. 

This  conclusion  involves  the  reversal  of  the  judgment  of 
the  coiirt  below,  aa  the  charge  is  not  c<»ifii8tefit  with  it. 

Reversed  and  remanded. 


ENGLISH  &  ENGLISH  v.  BROWN. 

1.  When  a  writ  is  sued  out  against  two  administrators,  served  on  one,  and 
discontinued  as  to  the  other,  in  the  declaration,  upon  the  ground  of  non- 
residence  within  the  State,  it  is  the  same  as  if  the  writ  had  been  sued  oat 
originally  against  the  resident  administrator  alone. 

3.  A  judgment  against  the  non  resident,  jointly  with  die  indent  tdministnp 
tor,  is  amendable  on  error,  at  the  cost  of  the  pteintiff  in  emx. 

Error  to  the  County  Court  of  Monroe. 

Assumpsit  by  the  defendant  in  error.  The  writ  is  sned 
out  against  the  plaintiffs  in  error,  as  administrator,  and 
administratrix  of  Walter  R.  English,  deceased,  whieh  was 
returned  by  the  sheriff  executed  on  Thcnnas  C.  Eng- 
lish, administrator.  The  declaration  is  filed  againjst  him 
alone,  and  discontinued  as  to  the  administratrix,  who  it  isal- 
ledged  is  a  non-resident  and  proceeds  to  state  the  liability 
Aos :  "  For  that  whereas,  the  said  Walter  R.  English,  in  his 
life  time,  to  wit,  on  the  21st  November,n837,  at,  dw.,  was 
by  his  instrument  in  writing,  justly  indebted  to  William 
Brown,  in  the  sum  of  sixteen  hundred  and  fifty  dollars ;  and 
for  that  whereas,  the  said  Walter  R.  English  was  jisstly  in* 
debted  to  the  said  William  Brown,  by  instrument  in  writing, 
in  the  further  sum  of  five  hundred  dollars,  and  deiivwed  the 
said  instrument  to  the  said  William  Brown,  and  he,  the  said 
William  Brown,  at,  <kc.  for  value  received,  indorsed  md  d^ 
livered  the  said  instnunent  of  writing  to  plaintiff,  whereby 
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and  by  force  of  the  statute,  &c.  the.  said  Eoglish,  in  his  life- 
time, and  the  defendant,  as  administrator,  since  the  death  of 
the  said  Walter,  became  liable  to  paythe  plaintiff  the  afore- 
said sum,  with  interest  thereon,  yet  neither  the  said  Walter 
in  his  lifetime,  or  the  said  defendant  since  his  d^th,  have 
paid,  &c.  to  his  damage,  &c. 

The  defendant  failing  to  appear,  a  judgment  by  default 
was  rendered  against  Thomas  C.  and  Catherine  A.  English, 
administrator  and  administratrix  of  Walter  A.  English,  da- 
ceased. 

They  now  prosecute  this  writ,  and  assign  for  error  the  ren- 
dition of  judgment  against  Catherine  A.  English. 

2.  In  rendering  a  joint  judgment  after  the  discontinuance 
as  to  one. 

3.  In  rendering  judgment  against  the  plaintiff  in  error. 

B14OUNT,  for  plaintiff  in  6rror.  The  discontinuance  as  to 
Catherine  A.  English,  is  a  discontinuance  of  tlie  entire  action. 
The  fact  of  her  non-residence  could  not  be  contested  by  her 
co-administrator.  A  demurrer  would  not  lie.  [2  Wash.  C. 
C.  R.  605.] 

In  order  to  sustain  the  judgment,  it  was  necessary  to  prove 
a  sole  liability. 

The  declaration  is  variant  from  the  cause  of  action  indors- 
ed upon  the  writ.  The  contract  set  out  in  the  indorsement 
shows  that  a  demand  was  necessary  before  the  action  could 
be  maintained.  He  cited  1  Stewart,  395  ;  Cro.  Jas.  303 ;  1 
Lord  Ray.  602;  1  Washington,  372 ;  10  Mass,  64;  11  Id. 
607;   18  Pick.  417.] 

Peq^,  contra.  The  judgment  is  amendable  at  the  costs  of 
the  plaintiff  in  error. 

ORMOND,  J. — Executors  and  administrators,  where  there' 
are  several  who  have  qualified  as  such,  constitute  but  one 
person,  and  must,  in  general,  be  joined  in  the  writ.  When, 
however,  one  of  them  is  out  of  the  jurisdiction  of  the  court, 
and  not  amenable  to  its  process,  he  may  be  omitted  out  of  the 
writ.  [Williams  &  Ivey  v.  Sims.  8  Porter,  679 ;  Owen  v. 
Brown,  2  Ala.  Rep.  127.] 
64 
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In  this  case,  it  appears  from  the  declaration,  that  Catherine 
English,  the  administratrix,  is  not  a  resident  of  this  State, 
and  this  fact,  which  the  default  admits,  is  a  sufficient  reason 
for  the  discontinuance  which  is  there  entered.  It  is  then  the 
same  as  if  she  had  been  omitted  from  the  writ,  and  the  suit 
had  been  commenced  against  the  resident  administrator  alone, 
which,  from  the  case  cited,  would  have  been  the  correct 
mode  of  procedure,  the  English  practice  of  proceeding  against 
the  absent  defendant  by  process  of  outlawry,  nerer  having 
obtained  in  this  State. 

It  is  the  established  practice  of  this  court,  not  to  look  to  the 
indorsement  on  the  writ,  for  the  purpose  of  reversing  the 
judgment,  and  even  that  a  variance  between  the  indorsement 
on  the  writ,  and  the  declaration,  cannot  be  pleaded  in  abate- 
ment. [Wharton  v.  French's,  9  Porter,  232 ;  Williamson  v. 
Powell,-  lb.  493 ;  Stephenson  v.  Roper,  5  Ala.  Rep.  182.J 
The  declaration  is  certainly  exceedingly  informal,  but  we 
are  relieved  from  the  necessity  of  inquiring  whether  it  shows 
a  cause  of  action,  because  its  sufficiency  is  not  questioned 
by  any  of  the  assignments  of  error.  The  practice  of  this 
court,  from  its  earliest  history,  has  been,  to  disregard  a 
general  assignment,  which  does  not  specify  a  particular 
error. 

It  remains  but  to  consider  the  judgment.  The  judgment 
entered  up  against  Catherine  English,  after  the  suit  was  dis- 
continued as  to  her,  was  such  a  clerical  misprision  as  could 
have  been  amended  in  the  court  below,  on  motion,  and  will 
therefore  be  amended  here,  at  the  cost  of  the  plainti£f  in 
error. 
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1.  A  landlord  who  becomes  entitled  to  the  possession  of  pzamises  by  the  de- 
termination of  a  lease  under  an  arrangement  with  his  tenant,  cannot  main- 
*  tain  a  proceeding  for  a  forcible  entry  and  detainer  for  an  entiy  made  while 
the  tenant  was  in  possession. 

fL  The  sureties  in  a  bond  for  a  cerUorari  are  only  liable  to  the  extent  of  its 
penalty,  and  if  the  judgment  be  rendered  against  them  for  a  laiger  sum, 
the  judgment  will  be  amended  on  motion  in  the  court  below,  or  in  an  ap- 
pellate court,  at  the  costs  of  the  plaintiff  in  error. 

Error  to  the  Circuit  Court  of  Perry. 

This  was  a  proceeding  for  a  forcible  entry  and  detainer, 
instituted  by  the  plaintiff  in  error,  before  a  justice  of  the 
peaciB,  to  recover  the  possession  of  a  lot,  situated  in  the  town 
of  Marion.  The  cause  was  tried  on  the  plea  of  "  not  guilty,'' 
and  on  the  trial  a  bill  of  exceptions  was  sealed  at  the  instance 
of  the  plaintiffs. 

It  was  proved,  that  in  December,  1843,  Carlos  Reese  went 

into  poissessipn  of  the  premises  in  question,  under  a  contract 

with  H.  Davis,  the  plaintiff's  agent,  and  gave  his  notes  for 

the  rent  of  1844.     The  tenant^  being  apprehensive  that  he 

would  be  disturbed,  the  agent  executed  a  bond,  by  which  h^ 

stipulated  that  the  rent  was  only  to  be  paid,  and  the  lease 

continue,  for  such  time  as  he  should  occupy  the  premises 

without  disturbance.     In  Piebruary,  1844,  the  tenant  deter* 

mined  to  leave  the  premises,  and  go  to  the  country  to  live ; 

accordingly,  on  the'  19th  of  that  montli,  he  began  to  remove 

his  goods,  and  while  moving  some  of  them,  some  household 

furniture,  &c.  was  placed  in  the  house  he  was  preparing  to 

leave, -which  defendant  said  was  his  property.     How  and  by 

w^hom  they  were  taken  there,  the  tenant   does  not  know. 

When  the  furniture,  &c.  were  put  into  the  house,  tenant's 

wife,  with  some  other  members  of  his  family,  had  not  re* 

tnoved  from  it.     The  plaintiff's  agent  locked  up  some  of  the 

doors,  and  the  tenant  others.     When  the  house  was  left,  tlie^ 

latter  haqded  to  the  former  all  the  keys,  remarking  that  he 
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did  so,  that  the  lease  might  be  put  an  end  to,  and  the  rent 
cease. 

A  witness  introduced  by  the  defendant  testified,  that  he 
saw  him  nail  up  the  door  of  the  kitchen,  that  was  on  the 
premises,  and  that  the  defendant  then  remarked,  that  his  ob- 
ject in  thus  closing  the  door  was  to  keep  the  stock  out.  To 
the  admission  of  this  plaintiff  objected. 

Before  Reece  left,  he  agreed  to  rent  the  premises  for  the 
remainder  of  his  term  to  L.  C.  Tutt,  and  was  to  leave  the 
keys  for  him  with  the  plaintiff's  agent ;  but  as  the  defendant 
refused  to  remove  his  goods,  Tutt  never  took  possession. 

Since  this  proceeding  was  instituted,  Davis  gave  up  to 
Reece  his  notes  for  rent,  accruing  since  the  19th  February, 
1844. 

Davis,  after  he  had  locked  up  the  doors,  met  the  defend- 
ant goiiig  towards  the  house,  and  proposed  to  go  back,  if  de- 
fendant would  remove  his  goods,  when  he  became  angry,  ill 
words  passed  between  them,  and  defendant  refused  to  do  so. 
Plaintiff,  by  himself  and  tenants,  have  been  in  possession  for 
throe  or  more  years. 

Charges  were  prayed  by  plaintiff's  counsel  and  refused, 
and  other  charges  were  given.  The  former  assume  that  the 
facts  proved  show  a  disturbance  of  Reece — a  determination 
of  his  tenancy  simultaneously  therewith,  and  a  forcible  en- 
try and  detainer  by  the  defendant,  for  which  the  plaintiffs 
may  recover ;  while  the  latter  affirm  the  reverse  to  be  the  law, 
A  verdict  was  returned  for  the  defendant,  and  thereupon 
judgment  was  rendered  against  the  plaintiffs  for  costs.  The 
cause  was  removed  to  the  Circuit  Court  by  certiorari^  where 
the  judgment  of  the  justice  of  the  peace  was  affirmed,  imd 
rendered  against  the  plaintiffs  and  their  sureties  in  the  certio^ 
rari  bond,  for  costs. 

H.  Davis,  for  the  plaintiffs  in  error,  insisted,  that  the  evi- 
dence objected  to  was  improperly  admitted,  that  the  landlord 
may  eomplain  of  a  forcible  entry  and  detainer  upon  his  ten- 
ant-^he  possession  of  the  latter  being  in  legal  contempla- 
tion the  possession  of  the  landlord.  [2  Stew.  Rep.  474  ;  8 
Porter's  Rep.  5T.]  Depositing  one's  goods  in  another's  bouse, 
and  nailing  up  a  door,  make  a  forcible  entry  and  detainer.  [8 
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Porter's  Rep.  supra.]  The  bond  executed  by  the  plaintifik 
upon  obtaining  a  certiorari  is  in  the  penal  sum  of  one  hun- 
dred dollars;  thecosts^in  the  proceeding  befdre  the  justice  of 
the  peace,  before  its  remoual  to  the  Circuit  Court,  amounted 
to  $144,  and  the  judgment  is  rendered  not  only  against  the 
plaintiffs,  but  their  sureties  also  for  all  costs. 

No  counsel  appeared  for  defendant. 

•  COLLIER,  C.  J. — ^It  is  not  supposed  that  in  order  to  con^ 
stitnte  a  forcible  entry  in  the  meaning  of  our  statute,  it  is  ne- 
cessary for  the  party  'entering  to  employ  physical  force,  eith^ 
to  expel  the  occupant  or  place  himself  in  possession.  Threats, 
menaces,  or  other  circumstances  calculated  to  excite  appre- 
hensions  of  danger,  or  manifest  a  determined  purpose  on  the 
part  of  the  intruder^  which  can  only  he  repelled  by  force,  we 
beliere  are  quite  sufficient.  [7  Hals.  Rep.  202  ;  8  Porter's  R. 
57;  3  A.  K.  Marsh.  Rep.  297;  1  J  J.  Marsh.  Rep.  .44;  4 
Bibb's  Rep.  426.]  The  same  circumstances  of  force  or  vio* 
lenoe,  that  amount  to  a  forcible  entry,  will  also  amount  to  a 
forcible  detainer.  [8  Cow.  Rep.  226.]  And  it  has  been  held, 
that  an  entry  surreptitiously  made,  if  maintained  by  force, 
will  be  considered  a  forcible  entry.  [Burt  v.  State,  Const.  R* 
8.  C.  489;  see  7  Hals.  Rep.  202,  266.] 

To  entitle  one  to  nuuntain  a  forcible  entry  and  detainer,  hd 
must  have  had  possession  when  the  entry  was  made.  [Mi* 
Dors  Rep.  131 ;  1  Porter's  Rep.  144 ;  1  A.  E.  Marsh.  Rep, 
266  ;  3  Id.  347 ;  6  Mon.  Rep.'lS ;  1  Litt.  Rep.  226.]  So  it 
has  been  held,  that  when  a  tenant  is  disseized,  his  landlord 
cannot  maintain  a  forcible  entry  and  detainer,  but  the  pro^* 
ceeding  must  be  in  the  name  of  the  tenant.  [3  A.  K.  Marsh« 
Rep.  128 ;  &  J.  J.  Marsh.  Rep.  602 ;  2  Dana's  Rep.  245  ;  3 
Hals.  Rep.  48.] 

It  has  been  said  that  one  who  was  neither  in  possession, 
nor  had  title  when  the  premises  were  entered  upon,  cannot 
maintain  a  forcible  entry  and  detainer,  but  if  entitled  to  a 
•onunary  remedy,  should  proceed  for  a  forcible  detainer  only. 
[2  Litt.  Rep.  296.]  Further,  an  heir  may  maintain  forcible  de* 
tainer  against  the  tenant  of  his  ancestor,  who  holds  over,  with- 
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S.  P.  Rice,  for  the  plaintiff  in  error. 

L.  B.  Robertson,  for  the  defendants  in  error. 

COLLIER,  C.  J.— The  case  of  Cobb  v.  Force,  Brothers, 
&,  Co.  supra,  determines  that  the  first  plea  is  bad,  because  it 
unites  two  distinct  matters  in  abatement ;  and  maintains  that 
the  second  plea  is  good,  because  it  alledges  a  defect  in  the 
affidavit  upon,  which  the  attachment  issued.  It  is  also  hold,  * 
that  in  an  attachment  by  one  nosHresident  against  another, 
the  affidavit  should  show  that  the  defendant  has  not  mffi- 
cient  property  within  the  State  of  his  residence  to  answer  the 
debt,  within  the  belief  as  well  as  within  the  knowledge  of  the 
person  making  the  affidavit.  This  view  is  conclusive  to 
show  that  the  second  plea  is  good  in  substance  and  form,  if 
well  pleaded,  and  the  only  question  is,  was  the  plea  filed  in 
due  time. 

The  12th  rule  for  the  regulation  of  the  "  Practice  in  tbe 
Circuit  and  Ootmty  Courts,"  (6  S.  &  P.  Rep.  11,)  declares 
.  that  "no  plea  in  abatement  shall  be  received,  if  objected  to, 
unless  by  the  indorsement  of  the  clerk,  it  appear  to  have 
been  filed  within  the  time  allowed  for  pleading."  There  is 
nothing  in  the  record  to  show  that  the  plaintiff's  declaration 
was  in  court  previous  to  May,  1843,  and  although  it  may 
have  been  competent  for  defendant  to  have  pleaded  to  the 
attachment,  yet  he  might  havd  awaited  the  filing  of  the  de- 
claration ;  for  until  this  was  forthcoming,  the  plaintiff 's  cause 
of  action  was  not  so  disclosed  as  to  entitle  him  to  proceed  to 
judgment.  Besides,  it  cannot  be  assumed,  in  the  condition 
of  the  record,  that  the  statutory  time  for  pleading  had  not 
been  extended  at  the  fall  term  of  1842.  [Stnrdevant  v.  Gaines, 
S  Ala.  Rep.*435';  Comstock,  et  al.  v.  Meek  &  Co.  7  Ala,  R. 
M8.]  '       - 

ThecJases  cited,  clearly  indicate  that'.the  rule  of  practice 
is  not  so  imperative  as  to  require  a  literal  compliance  with  its 
tierm^.  They  show  that  d  departure  is  sometimes  allowable, 
and  may  become  entirely  proper,  by  the  act  or  omission  of 
the  plaintiff.  Although  the  act  of  1839,  "  to  abolish  attor- 
ney's fees  in  certain  cases,"'  directs  m  totidem  vefhis,  that  the 
defendant  shall  plead  to  the  merits  within  the  first  week  of 
the  appearance  term,  or  forfeit  his  right  to  make  any  defence 
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thereafter,  is  imperative  in  its  terms,  yA  it  must  be  so  construed 
as  to  authorize  the  court  in  which  the  suit  is  pending,  in  its 
discretion,  to  permit  the  defendant  to  plead  at  a  subsequent 
term.     [Sally,  use,  &c.  v.  Gooden,  5  Ala.  Rep.  78.] 

In  Powers  v.  Bryant's  adm'r,  7  Por.  Rep.  9,  it  was  said,  that 
"  the  i^raseology  of  this  rule  would  intimate,  that  the  want 
of  an  indorsement,  such  as  it  contemplates,  must  be  objected 
to,  before  the  reception  of  the  plea,  or  it  cannot  be  afterwards 
raised."  That  a  demurrer  admits  the  plea  to  be  in  file,  and 
merely  objects  to  its  sufficiency  on  the  ground  that  the  facts 
disclosed,  do  not  constitute  an  available  defence,  or  else  are 
not  presented  in  such  form  as  to  make  it  unexceptionable. 
[See  also  Callison  v.  Lemons,  2  Porter's  Rep.  1 45 ;  McCut- 
chen  V.  HcCutchen,  8  lb.  151.]  These  citations  are  concla* 
sive  to  shonf,  that  the  demurrer  does  not  present  the  ques- 
tion  whether  the  pleas  were  filed  in  time.  As  it  respects  the 
plaintiff's  objection  to  filing  them,  it  may  be  quite  enough  .to 
say,  that  the  reasons  upon  which  it  was  founded  do  not  show 
that  leave  was  granted  by  the  court  in  despite  of  the  law ; 
and  we  have  seen  that  consistently  with  the  record,  there 
may  have  been  such  a  state  of  things  as  warranted  the  per- 
mission. All  reasonable  intendments  are  made  in  favor  of 
the  decisions  of  snbordinate  jurisdictions.  [Minor's  Rep.  395; 
3  Stew.  Rep.  444;  3  Ala.  Rep.  109, 536,  552,  and  many  oth- 
er adjudications  of  this  court  affirm  this  doctrine. 

We  cannot  then  say  that  the  pleas  should  have  been  dis- 
allowed.    It  follows  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  second  plea — that  the  judgment  must  be  revers- . 
ed  and  the  cause  remanded. 
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JMcnebf  in  Mavoh,  by  eonaont  of  tbe  attorneyB^  and  again  td 
tfte  sedond  day  of  April,  and  finally  to  the  first  Monday  ia 
June. 

At  that  time  the  administrators  appeajced,  and  ^Thomas 
M.  Peters,  attorney  at  law,  in  part,  for  the  distributees  of  said 
estate,  and  submitted  to  the  court  an  agreement  in  writing, 
entered  into  between  William  S.  Earnest,  attorney  at  law  for 
said  administrators,  and  said  Peters,  attorney  for  the  legatees, 
in  part  of  said  George  Brazeale,  sen.  deceased,  as  follows, 
•Morgan  Brazeale  and  Edward  F.  Brazeale,  administrators, 
&>c.,  in  account,  &c.  It  is  agreed,  that  all  settlements,  and 
allowances  heretofore  made  in  this  Court,  or  concerning  said 
estate,  shall  be  opened,  and  thatthe  said  Judge  of  said  Coiurt, 
shall  proceed  to  make  a  final  settlement  as  if  former  settle* 
ments  had  never  been  made — that  is,  the  present  settlement 
ahall  be  de  navo  ;  and  said  administrators  shall  be  oharged 
^kh  any  thing  for  which  they  are  jointly  chargeable,  said  ac- 
count for  the  same,  and  be  allowed  all  credits  in  law  or  equi- 
ty they  are  justly  entitled  to,  and  it  is  agreed  further,  that 
this  be  made  a  part  of  the  record.     April  4,  '1846, 

The  record  then  states,  <'that  notice  according  to  law  had 
been  given  of  the  settlement,  and  that  the  court  proceeded  to 
Ifae  fsettlement;  and  objections  being  made  to  the  account  orf* 
the  administrators,  it  appeared  to  the  court  they  were  well 
tel^n — that  many  of  the  accounts  of  the  administrators  were 
tmsupported  by  proper  and  legal  vouchers,  and  it  further  ap- 
peared to  the  court,  that  the  administrators'  had  neglected  to 
charge  themselves  with  all  the  goods  rights  and  credits  which 
had  come  to  their  bands,  and  possession,  as  such  administra- 
tors ;  it  is  therefore  ordered  that  the  said  administrators  be 
charged,  and  credited,  in  said  final  settlement  of  said  estate, 
as  set  forth  in  their  account  as  follows  :" 

Here  Mlbws  an  account  stated  by  the  courl,  by  which  it 
is  aaceitained  that  the  amount  in  tho  hands  of  the  admifii9- 
traqote,  subject  to  distribution^  is  ^3,800  38.  Then  fellowft 
an  ordei  that  the  account  so  settled  is  allowed,  and  ord^redl 
to  be  filed  and  recorded, 

<  At  thei  succeeding  August  terai  of  the  court,  the  eonrt  ma^ 
AH  oirder  of  distribution  and  decreed,  that  the  admdaristratoffi 
l^yto  Morgan  Braseale,  Edward  Long,  ia  right  of  his  ^wiA 
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BrnmoLj  and  Philip  Uaiery,  in  right  of  his  wife^  each  $MS  64, 
and  to  John,  Banh,  Edmund,  and  Malinda  Bnuseate,  grand 
ebildma  of  the  deceased,  each  |@40  60. 

From  this  decree  this  writ  is  prosecuted  by  the  adminis- 
trators, who,  by  their  assignment  of  enors  raise  the  foUowiag 
qnestioiis: 

1.  The  insufficiency  of  the  decree  upon  the  final  aetUe* 
mfint. 

2.  The  settlembent  was  made  de  novo,  and  a  portion  of  the 
distributees  were  not  present 

3.  The  agreement  to  make  a  settlement  (26  novo  was  void, 
because  all  the  parties  did  not  consent. 

4.  The  court,  at  the  final  settlement,  altered  and  disallow^* 
ed  settlements  preyioosly  made,  and  charged  the  administra- 
tor with  assets  not  reported  in  the  inventory. 

5.  The  amount  ascertained  by  the  final  settlement  was  too 
lai^e. 

6.  In  not  making  a  sufficient  allowance  to  the  adminis- 
tnutors, 

7.  The  courf  refused  to  allow  a  sum  of  money,  which  had 
heeaoL  adjudged  to  one  of  them  by  the  verdict  of  a  jury,  at  a 
pfeviouflterm* 

8.  The  administrator  was  charged  with  a  large  amount  of 
miedlleeted  d^bts,  as  caA. 

9k  The,  court  made  distribution  between  four  heirs,  when 
the  reeoid  does  not  show  but  three. 

R.  H.  StfiTHjfor  plaintiff  in  ecror.  The  decree  of  distribution 
isen^eous,  innothlEiving  been  rendered  at  the  same  tenkiof 
the  court,  when  the  final  settlement  was  made.  It  does  not 
ai^pear  to  baive  been  rendered  nunc  pro  tunc.  The  adiiiini»» 
tiatof  being  liable  to  execution,  ought  to  have  been  present 
at  die  m^iag  of  the  decree.  [4  Porter,  332,  194;  2  Ala; 
lap.  192 J  4ib,  128;  7  Id.  9,  613;  6  S.  &  R  397.] 

The  record  shows,  that  Peters  appeared  for  the  distrilHi^ 
teee  in  porU  It  is  uoA  d»Qvn  which  of  the  disCributeea  was 
not  represented  by  eounsel,  or  that  any  of  them  were  befem 
the  court.  It  does  notappear  that  Earnest,  the  attorney  of 
the  adnatiniatfaitora  was  pr^^at,  and  the  agreement  beCweta 
Hie  attomiea  to  go  into  the  settlement  de  novm^  was  mad0»  ont 
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of- court,  sdme  time  previovtsly.  The  agreement  riiouM  not 
have  been  received  by  the  court,  because  the  court  could  not 
dispense  with  the  "  stating,''  and  ^*  auditing,"  of  the  accounts 
Tbe  consent  of  Peters  for  part,  could  not  bind  all,  and  Ivas 
tberef^re  of  no  validity. 

It  appears  from  the  record,  that  in  1841,  ^610,  by  this  ver- 
4fet  of  a'jiiry,  and  the  judgment  of  the  court,  was  allowed  to 
one  of  the  administrators ;  this  claim  was  disregarded  by  the 
odurt  on  the  settlement.  [2  Ala.  Rep.  287.] 
•  •  The  court  also  refused  to  allow  several  other  ailowanees 
ilUHle  to  the  administrators  at  different  times.  These  allow- 
ances  reduced  the  assets  at  that  date,  and  should  at  least  have 
stopped  the  interest. 

The  court  had  no  power  on  the  final  settlement  over  as- 
sets of  the  estate  not  stated,  or  reported,  as  the  statute  directs. 
.The  interest  is  computed  from  the  origin  of  each  debt,  and 
the  sales  were  on  twelve  or  eighteen  months  credit. 

T.  M.  Peters,  contra.  The  ascertainment  of  the  sum 
dne  on  the  final  settlement,  is  not  only  sufficient,  but  is  strict- 
ly formal,  as  it  ascertains  a  specific  balance  to  be  distriboted. 
[Clay's  Dig.  229,  §  41,  42 ;  7  Porter,  270 ;  4  Ala.' Rep.  121 ; 
BWLA79.] 

The  proper  parties  were  before  the  conrt,  the  administm- 
tmtors  on  one  side,  and  the  distributees  on  the  other  ;  who 
the  distributees  were,  is  shown  upon  the  record.  If  any  of 
the  parties  were  objected  to,  it  should  have  been  shown  by 
bill' of  exceptions.  [4  Ala.  Rep.  168;  6  Id.  607.]  Besides, 
the  parties  on  both  sides  appeared  by  their  attomies,  ^ts  tbe 
record  shows. 

-  The  settlement  was  de  novo,  not  by  order  of  the  court,  bat 
frif -consmt,  and  agreement  of  the  administrators  themselves, 
nid  liiey.  cannot  complain.  [Rule  14,  Clay^s  Dig.  610 ;  7 
Ala.  Rep;  622:]  Besides,  it  should  appear  from  tb^  reccfld, 
{iNit  doiss  not,)  ^at  the  party  was  prejudiced  by  it.  [1  Ala. 
Bep.  317, 506.]  The  adrainistratoi^  may  have  agreed  to  it^ 
to.  avoid  an  expensive  and  tedious  Chancery  litigation. 
.  .  ft  WBA  folly  in  tbe  power  of  the  court  to  charge  the  admin- 
istitttor^  on  the  final  settlement,  MTith  assets  not  accounted 
for  by  than,  nor  is  it  easy  to  conceive  how  they  could  be 
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reached  in  any  other  way.  [2  Ala.  Rep.  192;  6  Id.  117;  7 
Id.aO.] 

The  recoid  fumishes  no  means  of  ascertaining,  whether 
the  amount  foimd  by  the  court  to  be  .  due  firom  the  adminis* 
trators,  was  too  large  or  noft,  but  if  it  were  true  that  then 
was  a  mistake,  the  court  would  not  reverse  but  amend. 

All  the  other  objections  could  only  be  raised  by  bill  of  ex* 
eeptions,  and' cannot  be  raised  in  any  other  way.  [5  Ala.  R* 
117.] 

The  counsel  also  cited,  on  the  several  points  made  by  him, 
1  Sellon  P.  16;  1  Bac.  Ab.  Attorney,  D.  299;  1  Binn.  70; 
3Caine's,28;  2  Salk.  787;  12  Mod.  129;  1  Dall.  164;  1 
Wash.  10;  Doug.  623;  1  Term,  710;  2  Inst.  123.] 

O&MOND,  J. — ^Many  of  the  questions  raised  by  the  assigD^ 
pents.  of  error,  and  argued  at  the  bar,  are  supposed  to  grow 
oat  of  the  agreement  entered  into  between  the  attomies  of 
the  partis.  The  validity  of  the  agreement  has  been  assail* 
ed,  because,  as  is  urged,  one  of  the  altorneys  acted  only  for 
a  portion  of  the  distributees.  Conceding  that  he  did  not  tt^ 
present  them  all,  we  axe  not  able  to  perceive  that  that  cir- 
cumstance can  amail  the  other  party.  The  distributees  being 
notified  to  attend,  were  in  contemplation  of  lawpresent^and 
if  not  actually  present  and  assenting  to  it,  are  concluded  by 
t^  action  of  those  who  in  fact  attended,  and  conducted  the 
cause  for  the  benefit  of  all,  precisely  as  all  would  have  been 
concluded  by  the  action  of  the  court  in  making  the  settle* 
ment  according  to  law,  if  none  bad  attended. 

But  if  this  proposition  were  doubtful,  if  after  hearings  of  it, 
they  assented  to  it,  and  were  willing  to  be  bound  by  it,  the 
oth^  party,  who  entered  into  the  agreement  with  knowledge 
of  the  fact,  that  all  had  not  assentecT  to  it,  would  be  botted 
by  it.  That  is  this  case.  All  the  distributees  are  now  pu* 
ties  defendant  in  this  court,  insisting  on  the  settlement  made 
pursuant-  to  the  agreement,  whilst  it  is  attempted  to  benrepu- 
diated  by  the  other  party. 

The  agreement,  however,  was  not  necessary  to  giVe  As 
court  the  power  which  it  actually  exercised  in  this  ca^e. 
The  agreement  speaks  of -'^previous  settlements,"  but  in  fact 
tlyre  had  been  no  previous  settlement  made  by  the  adminia* 
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iratota  If  partial  settlements  had  been  pveFiouaiy  made) 
they  would  have  been  considered  correct,  prima  fctde^  bol 
might  have  been  sarchwged  and  falsified,  by  the  distributees 
oa  the  final  settlement,  as  was  held  at  this  term  of  the  court) 
m  the  case  of  Wills'  Adm'r  v.  Willis'  Heirs,  sufra. 

What  appears  to  have  been  considered  as  ^  setttenenlSi" 
vhen  the  agreement  was  entered  into,  were  er  jiaiteaUo\ran- 
cos  inade  to  the  administrators  at  various  times ,'  such  as  ths 
following:  << Ordered  by  the  coiut,  that  Morgan  Brazeale, 
and  Edward  F.  Kazeale,  adm'rs,  &c.  be  allowed  the  sum  of 
$499  87i,  to  be  paid  out  of  the  estate/*'  A  similar  order  al- 
lows to  Morgan  Brazeaie,  adm'r,  $423  311.  and  there  am 
others  of .  the  same  character.  No  authority  whalever  is 
shown  upon  the  record,  for  making  these  allowances.  They 
appear  to  have  been  made  exparte,  without  siny  cause  being 
assigned  lEbr  this  extraordinary  action  of  the  court,  and  are  ia 
tuuth  mere  gifts  of  so  much  of  the  estate  to  the  administiatocsj 
sdkL  without  any  agreement  that  the  court  diould  recimsider 
them,  it  was  the  duty  of  the  court  on  the  final  settlement  to 
treat  them  as  absolute  nullities. 

It  appears  also,  that  one  of  the  administrators  set  up  a  chum 
against  the  estate  in  right  of  his  wife,  for  the  board  of  some 
one,  (but  who  is  not  shown,)  for  twenty  years.  A  juqr  was 
empannelled,  and  by  their  verdict  he  was  allowed  $610  6(K 
which  was  confirmed  by  the  court.  This  whole  prooeedigg 
was  a  nullity,  for  the  reasons  already  given,  as  .well  as  be*^ 
camse  no  sufficient  cause  was  shown,  for  empennelling  a  juryi 
without  which  no  question  can  be  submitted  by  theOrphans' 
Court  to  a  jury,  as  was  held  in  the  case  last  cited. 

Such  being  the  nature  of  what  are  called  ^'settlements  pce^ 
riott^y  made,"  it  was  the  duty  of  the  court,  on  the  final  set* 
ItaBient  to  disregard  them  entirely,  as  they  were  of  no  valid- 
ity whatever.  The  result  th^efore  was  not  changed  by  the 
agreement  which  was  entered  inta 

.  Thefle  can  be  no  doubt  that  the  administrators  were  liaUe 
to  be  charged  on  the  final  settlement  with  claims  due  the  es» 
late,  tvhieh  had  been  lost  by  their  neglect,  as  was  held  in 
Du&e,  adm'r,  v.  Buchanan,  8  Ala.  Rep.  27.  Nor,  we  appie* 
hendy  could  there  be  much  room  for  doubt,  that  an  adminis^ 
tratotr  would  be  held  responsible  in  the  same  way^  for  tp'O 
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value  of  any  property  of  the  estate,  whether  a  cAo5e  in  action 
at  a  chattel,  which  he  had  converted  to  his  own  use.  It  is 
not  howcTBr  necessary  to  determine  this  point,  because  no 
snch  charge  was  made  against  the  administrators  in  thiscase. 
The  conrt,  it  is  true,  declares,  <^that  they  had  omitted  to 
cha^e  themselves  with  all  the  goods,  rights  and  credits,  mo« 
ney  and  effects,  which  have  heretofore  come  to  their  posses- 
sion, as  such  admdnistrators,'^  but  no  action  of  the  court  fol- 
lows this  declaration.  The  court  immediately  proceeds  to 
the  examination  of  the  account  filed  by  the  administrators, 
and  so  far  as  we  can  judge  from  the  record,  makes  no  alterar 
tion  on  the  debit  side  of  the  account.  They  are  charged 
with  the  debts  due  the  intestate  at  his  death — ^with  the  mo- 
ney left  by  him,  anA  the  amount  of  the  sales  made  by  the  ad^ 
ministrators  of  the  estate  at  different  times.  All  of  which  is 
shown  by  the  inventories  previously  returned.  If  any  of  these 
debts  were-  lost  without  their  fault,  it  certainly  was  their  dn^ 
ty  to  have  shown  it.  Prima  facie,  th^y  were  liable  for  the 
amount  of  the  debts  due  the  intestate,  which  they  did  not 
return  <^  desperate,'^  *  in  their  inventory,  and  for  the  gross 
amount  of  the  sales  made  by  them.  And  unless  they  had 
shown  by  their  affidavit,  that  they  did  not  use  the  money, 
were  property  chargeable  with  interest  from  the  time  the 
debts  matured.  * 

As  Jo  the  credits,  with  the  exception  of  the  illegal  allow- 
ances previously  made,  the  Court  did  not  so  far  as  we  are  in^ 
formed  by  the  record,  or  can  judge  from  the  account,  refuse 
any  credit  demanded.  The  compensation  allowed,  if  that 
question  were  open,  seems  to  have  been  very  libera).  ^300 
was  allowed  them  for  travelling  expenses,  and  $517  54  for 
their  trouble.  These  questions  do  not  however,  properly 
arise  upon  the  record.  If  it  is  intended  to  raise  in  this  court 
a  question  as  to  the  propriety  of  the  admission,  or  rejection 
of  any  item  of  an  administrator's  account,  it  must  be  done  by 
-on  exception^  In  this  case,  it  does  not  appear  that  any  ob- 
jection was  taken  to  the  action  of  the  court,  and  on  its  face 
it  appears  to  be  strictly  correct. 

It  remains  but  to  consider  the  final  decree  making  distri- 
bution among  the  heirs.     When  the  distributees  have  been 
cited  to  attend  the  final  settlement,  it  is,  if  regularly  made, 
63 
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conclusive  upon  them,  although  they  do  npt  attend.  So  al-. 
80,  the  final  decree  is  concluaive  upon  the  admimstratoc  as 
to  their  right  to  distribution,  afi  he  should  have  contested  this 
matter  at  a  prior  period  of  the  cause.  ]McRae,  adm'r,  ▼.  Pe- 
gues,  4  Ala.  Rep.  168 ;  Graham  ▼.  Abercrombie,  8  Ala.  Rep. 
S62 ;  Parks  v.  Stoneum,  Id.  752,  and  Watson  and  Wife  v^ 
May,  Id.  177. 

.  It  was  doubtless  the  proper  course  to  render  a  separate  de- 
cree in  favor  of  each  of  the  distributees,  i/hen  upon  a  final 
settlement  the  amount  for  distribution  in  the  hands  of  the  ad- 
ministrator is  ascertained ;  if  not  then  made,  it  may  be  done 
at  a  succeeding  term.  [W^ch  y.  Walker,  4  Porter,  124] 
No  decree  of  distribution  can  however  be  made,  unless  the 
administrator  is  actually  or  oomstructiv^ly  present.  At  the 
finitl  settlement,  he  is  present,  an  actor  in  the  proceeding,  but 
if  no  decree  of  distribution  is  then  made,  he  must  have  no- 
tiee  afterwards,  when  such  a  decree  is  moved  for.  The  M* 
cessity  for  notice  is  apparent,  when  it  is  considered  that  he  is 
Bonduded  by  the  decree  from  contesting  the  right  of  those  in 
whose  fiivor  the  decree  is  made,  to  distribution  of  the  estate. 
Since  the  final  settlement,  changes,  by  death  or  otherwise, 
may  have  taken  place,  depriving  those  of  the  right  to  a  de- 
cree of  distribution,  who  were  entitled  when  the  settlement 
took  place.  These  are  matters  which  the  administralors  had 
4he  right  to  contest,  and  it  was  error  to  make  the  decree  of 
distribution  without  a  notice  to  them,  setting  forth  when  the 
decree  would  be  tnade,  and  who  claimed  the  right. 

It  does  not  distinctly  appear  from  the  record,  but  such  is 
probably  the  correct  inference,  that  Morgan  Braseale,  in 
whose  favor  a  decree  is  rendered  as  distributee,  is  the  same 
person  as  the  administrator  of  that  name.  In  such  a  case, 
the  proper  entry  would  be  to  permit  him  to  retain  his  portion 
of  the  estate  in  his  hands,  instead  of  a  formal  decree  in  his 
favor.  This  is  however  an  irregularity  which  could  work  no 
prejudice,  and  for  this  cause  the  decree  would  not  be  reveng- 
ed ;  but  for  the  error  of  rendering  the  decree  of  distributkm 
without  notice  to  the  administrators,  the  final  decree  is  re- 
versed, and  the  cause  remanded,  that  a  proper  decree  of  dis- 
tribution may  be  rendered. 
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COBB  V.  MILLER,  RIPLEY  &  Co. 

1.  It  is  irregular  to  join  two  distinct  matters  of  abatement  in  the  same  plea, 
and  a  demurrer  wiU  be  sustained  for  that  cause. 

]L  Where  an  attachment  issues  at  die  instance  of  one  non-resident  against 
BiM>Uier,  the  affidatit  tfaonld  state  that  the  defendant  had  not  anfficientpni* 
pettf  toaoswier  the  debt  within  the  State  of  his  residenoe,  not  only  iPithiA 
the  knmdedgtf  but  wi|hiathe6e^of  the  jMurty  taking  the  oath. 

3,  Although  the  12th  rule  for  the  zegulation  of  the  practice  in  the  Circuit 
and  County  Courts,  directs  that  ^  no  plea  in  abatement  shall  be  received, 
if  objected  to,  unless  by  the  indorsement  of  the  clerk,  it  appears  to  have 
been  filed  within  the  time  allowed  for  pleading,^  it  is  notwithstanding 
competent  fbr  the  court,  under  some  circumstances,  to  allow  such  a  plea 
to  come  in  at  a  later  period. 

4  A  demuner  to  si  plea  in  abatement  does  not  reaoh  the  qaestioii,  whether 
it  WB*  filed  at  the  tune  piescribed  by  thende,  or  the  statnte. 

Writ  of  Ecrot  to  the  Circuit  Court  of  Randolph. 

This  was  an  action  commenced  hy  attachment,  at  the  siut 
of  the  defendants  m  error,  againat  the  plaintiff — all  of  the 
parties  heing  non-residenta^  The  defendant  below  pleadad* 
two  ple^  in  abatement,  in  all  respects  similar  to  those  pleads 
ed  in  Cobb  v.  Force,  Brothers  &  Co.,  6  Ala.  Rep.  468.  To 
these  the  plaintifb  demurred,  and  their  demurrer  wassustaii^ 
ed.  In  the  transcripti  we  find  the  following  entry,  viz  :-** 
'<  Qq  motion  of  defendcuit,  and  on  sufficient  reasons  appear* 
ing  to  the  court,  notwithstanding  the  plaintiff's  objection, 
leave  is  given  to  the  defendant  to  plead  in  abatement,  which 
is  done ;  and  on  plaintiff's  application,  leava  is  given  them  to 
reply  by  the  first  day  of  the  next  term  of  this  Court — nnd 
this  oause  is  continued."  The  attachment  was  made  return* 
able,  to  the  fall  term,  holdenin  1840,  and  the  pleas  wero  filed 
in  May,  1843. 

Upon  the  defendant's  refusal  to  plead  over  after  the  da  * 
murrers  were  sustained,  a  judgment  Vas  rendered  in  favor  of 
the  plaintiffs^  on  the  verdict  of  a  jury. 
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GOLDTH  WAITER  J.— As  this  case  is  presented,  we  think 
it  quite  clear,  the  complainant  is  entitled  to  the  relief  she 
seeks.  If  the  intention  of  the  defendant's  attorney  was,  to 
obtain  an  advantage  over  her,  which  the  facts  would  not  hajre 
warranted,  if  the  christian  name  .of  the  person  to  whom  the 
notes  were  given,  had  been  inserted  in  her  answer,  when 
fcepared  by  the  attorney,  then  a  case  of  fraud  would  be  made 
oat,  of  which  the  defendant  would  not  be  permitted  to  take 
the  benefit,  and  for  which  he  would  be  held  responsible. 
[Ardglass  v.  Pitt,  1  Vem.  239.] 

But  the  facts  disclosed  by  the  evidence  warrant  us  in  giv* 
ing  a  different  construction  to  the  conduct  of  the  attomeyy 
and  lead  to  the  impression,  that  however  erroneous  his  opin- 
ion  was,  as  to  the  right  of  his  client  to  condemn  the  debt 
due  from  Hayes'  estate,  he  meditated  no  wrohg  to  the  adU 
ministratiix* 

It  appears  that  O'Connel  was  impressed  with  the  belkf, 
that  the  goods  purchased  by  Hayes  belonged  to  Patrick  Oav* 
enaugh,  and  that  the  notes  were  made  to  John  Cavenaugh 
for  the  pmrpoae  of  covering  the  debt.  Under  these  circum- 
stances, the  attorney  most  probalily  considered  that  the  res- 
pective titles  of  the  Cavenaughs  could  be  investigated  in  die 
proceedings  to  be  had  under  the  garnishment  issued  in  the 
attachment  suit  against  Patrick.  The  debt  never  was  due 
to  this  individual,  and  if  Hayes  was  innocent  of  any  partici- 
pation in  the  attempt  to  cover  his  property  it  couki  not  be 
condemned  in  tus  hands,  in  a  suit  to  which  John  Cavenaugh 
was  a  stranger.  The  legal  title  of  the  debt  was  vested  ia 
him,  and  whatever  conclusion  might  be  arrived  at  in  the  suit 
to  which  Patrick  was  a  party,  the  other  would  not  be  con* 
eluded  by  it.  The  assurance  given  by  the  attorney  to  the 
complainant,  that  she  should  not  be  injured  by  the  answer, 
but  should  be  protected  against  the  notes  upon  which  John- 
son was  then  sued,  was  possibly  made  in  good  faith,  and 
the  defendant  is  bound  by  it.  In  effect,  it  was  a  stipulation 
that  she  should  not  pay  the  money  if  John  Cavenaugh  was 
entitled  to  it,  and  that  he  or  his  client  would  protect  her  from 
these  notes.  If  the  matter  had  been  contested,  it  is  clear 
that  O'Connel  could  not  have  condemned  the  money,  with* 
out  proceedings  to  which  the  other  Cavenaugh  sboiUd.  have 
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bemsk  a  party ;  and  not  b^ng  able  to  make  good  the  agreement 
upon  wfaieh  the  judgment  against  Mrs.  Hayes  was  obtained, 
that  must  be  perpetually  enjoined. 
Decree  reversed  and  so  rendered. 


BRAZEALE'S  ADM'R  v.  BRAZEALE'S  DISTRIBU- 
TEES. 

1.  Wli0napontfaeBettlemeiitofiuie0lBte,tfaead]iiiin8tnU^ 
ment  inielatioa  to  the  aettlemeiit,  with  a  portion  of  the  distributeoB  ac^ 
ing  for  the  whole,  it  is  binding  on  the  administrator,  if  all  the  diMributees 
afterwards  affinn  it 

3.  Partial  settlements  previously  made  according  to  law,  are  upon  the  final 
settlement  to  be  considered  hB  prima  facie  correct,  but  may  be  surcharged, 
and  fklsified,  by  the  distributees.  Ex  parte  allowances,  made  to  the  ad* 
mimstrator,  without  any  cause  assigned  therefor,  are  nullities. 

8.  An  adnnnistrator  is  chaxgeable  with  claims  lost  by  ^  neglect  He  is 
prmoifmie  tiahle  f<»r  tibe  debts  due  the  intestate,  which  he  did  not  retura 
desperate,  and  for  tiie  gross  amount  of  the  sales  made  by  him;  and  for  iflh 
terest  from  the  maturity  of  the  debts,  unless  by  his  affidavit  he  shows  h^ 
did  not  use  the  money. 

4.  When  a  decree  of  distribution  is  not  made  at  the  final  settlement,  no  such 

decree  can  afterwards  be  made,  without  notice  to  him,  setting  forth  when 

the  decree  will  be  made,  and  who  claims  the  right  to  distribution. 

i 

Writ  of  Error  to  the  Orphans'  Court  of  Walker. 

Thvc  plAintiflb  in  error,  administrators  of  the  efitate  of  Geo. 
JB^razeale/  applied  to  the  Orphans'  Oourt  for  a  settlement  of 
their  aceoi^its,  and  the  4th  June,  1839,  was  set  for  that  pun* 
pcwe*  After  many  continuances,  and  citations  to  bring  in 
the  administrators,  they  at  length  appeared,  and  filed  their 
aiQcounts  and  vouchers,  which  were  examined,  audited,  stat- 
ed, wd  reported  for  allowance  on  the  1st  Monday  of  Februa^ 
rjf  1845.     The  settlement  was  postponed,  first  to  the  thupd 
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M^HBdaj  in  Maich,  by  eonaent  of  tbe  attomeyB^  nid  iigais  t» 
tbe  second  day  of  April,  and  finally  to  the  first  Monday  in 
June. 

At  that  time  the  administratcnrs  appealed,  and  ^Thomas 
M.  Peters,  attorney  at  law,  in  part,  for  the  distributees  of  said 
estate,  and  submitted  to  the  court  an  agreement  in  writing, 
entered  into  between  William  S.  Earnest,  attorney  at  law  for 
said  administrators,  and  said  Peters,  attorney  for  the  legatees, 
in  part  of  said  George  Brazeale,  sen.  deceased,  as  follows, 
•Morgan  Brazeale  and  Edward  F.  Brazeale,  administrators, 
&fC.,  in  account,  &c.  It  is  agreed,  that  all  settlements,  and 
allowances  heretofore  made  in  this  Court,  or  concerning  said 
estate,  shall  be  opened,  and  thatthe  said  Judge  of  said  Court, 
shall  proceed  to  make  a  final  settlement  as  if  former  settle- 
ments had  never  been  made — ^that  is,  the  present  settlement 
«hall  be  if^  nove  ;  and  said  administmtiors  idiall  be  chained 
with  any  thing  for  which  they  a»e  jointly  chargeable,  and  ac- 
count for  the  same,  and  be  allowed  all  credits  in  law  or  equi- 
ty they  are  justly  entitled  to,  and  it  is  agreed  further^  that 
^his  be  made  a  part  of  the  record.     April  4,  *184S, 

The  record  then  states,  "  that  notice  according  to  law  had 
been  given  of  the  settlement,  and  that  the  court  proceeded  to 
Ihe  pettlemeat;  and  objeotionB  being  made  to  the  account  of 
Ifae  administrators,  it  appeared  to  the  court  they  were  well 
taken — that  many  of  the  accounts  of  the  administrators  were 
tmsupported  by  proper  and  legal  vouchers,  and  it  further  ap- 
peared to  the  court,  that  the  administrators'  had  neglected  to 
charge  themselves  with  all  the  goods  rights  and  credits  which 
had  come  to  their  bands,  and  possession,  as  such  administra- 
tors ;  it  is  therefore  ordered  that  the  said  administrators  be 
charged,  a{id  credited,  in  said  final  settlement  of  said  estate, 
as  set  forth  in  their  account  as  follows  :" 

-  Here  ftdlbwB  an  account  stated  by  the  court,  by  which  it 
is  ascerCniiied  that  the  amount  in  the  hands  of  the  admmis- 
tnilptv,  subject  to  distribution,  is  ^3,80d  89.  Then  feflowB 
an  ordcv  that  the  account  so  settled  i&  allowed,  and  ordered 
tobe  filed  afiid  recorded 

i  At  ithe  suoceeding  August  term  of  the  court,  the  court  made 
101  Older  of  distribution  and  dect^&ed,  that  the  admdmstntton 
l^yto  Morgan  Braseale,  EMwwd  Long,  ih  right  of  his  ^ife 
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fiosaot,  and  Philip  Uaiery,  in  right  of  his  wife,  each  $9iSt  64, 
and  to  John,  Barah,  Edmund,  and  Malinda  Bmzeale,  grand 
children  of  the  deeeaaed,  each  $240  60. 

From  this  decree  this  writ  is  prosecuted  by  the  adminis- 
trators, who,  by  their  assignment  of  enors  raise  the  following 
^piestiona: 

L  The  insufficiency  of  the  decree  upon  the  final  settle^- 
mnnt. 

2.  The  settlement  was  made  de  novo,  and  a  portion  of  tha 
distributees  were  not  present. 

3.  The  agreement  to  make  a  settlement  c2e  notTO  was  void, 
because  all  the  parties  did  not  consent. 

4.  The  court,  at  the  final  settlement,  altered  and  disaHow* 
ed  settlements  previously  made,  and  charged  the  administra- 
tor witti  assets  not  reported  in  the  inventory. 

5.  The  amount  ascertained  by  the  final  settlement  wns  too 
large. 

6.  In  not  making  a  sufficient  allowance  to  the  adminis- 
trators/ 

7.  Tbe  conrf  refosed  to  allow  a  sum  of  money,  whkh  had 
been  adjudged  to  one  of  them  by  the  verdict  of  a  jury,  at  a 
{mvious  term. 

8.  The  administrator  was  charged  with  a  large  amount  of 
aneoUoeted  debts,  as  caah. 

9.  The  court  made  distribution  between  four  heirs,  when 
the  record  does  not  show  but  three. 

B.  H«  SifiTHyfor  plaintiff  in  ecror.  The  decree  of  distribution 
iserrcpeotts,  in  not  having  been  rendered  at  the  same  terttiof 
the  court,  when  the  final  settlement  was  made.  It  domi  not 
appear  to  haire  been  rendered  nunc  pro  imnc.  The  admini»> 
tmtor  h^mg  liable  to  execution,  ought  to  have  be^i  present 
tt  tbe  makittg  of  the  decree.  [4  Porter,  332,  124;  2  Ala, 
B«p.  192;  41b.  laa;  7  li  9,  613;  6  S.  &  J?.  397.] 

The  reoi>rd  shows,  that  Peters  appeared  for  the  distriiKi* 
tees  in  paxt«  It  is  nol  Aown  which  of  the  di^ibuteea  was 
not  repreaentdd  by  eounsel,  or  that  any  of  them  were  befbm 
the  court.  It  dMs  not- appear  that  Earnest,  the  attoniey  of 
the  odministratoflrs  was  prc^nt^  and  the  agreement  betwoMi 
ihe  aiteniea  to  gointo  the  settlement  de  novo^  wns-ma^  out 
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of*cdi]rt,sdm.e  time  previously.  The  agreemtnt  siiouldDOt 
have  been  received  by  the  court,  because  the  court  could  not 
dispense  with  the  ^<  stating/'  and  <<  auditing,"  ofthe  account; 
The  ebnsent  of  Peters  for  part,  could  not  bind  all,  and  "Tas 
therefore  of  no  validity. 

It  appears  from  the  record,  that  in  1841,  ||610,  by  the  vef- 
dibt  of  ajijdry,  and  the  judgment  of  the  court,  was  allowed  to 
one  of  the  administrators ;  this  claim  was  disregarded  by  the 
cdurt  on  the  settlement.  [2  Ala.  Rep.  287.] 
•  •  The  court  also  refused  to  allow  several  other  aUowanees 
ihade  to  the  administrators  at  different  times:  These  allow* 
ances  reduced  the  assets  at  that  date,  and  should  at  least  have 
stopped  the  interest. 

The  court  had  no  power  on  the  final  settlement  over  aa* 
sets  of  the  estate  not  stated,  or  reported,  as  the  statute  directs. 
The  interest  is  computed  from  the  origin  of  each  debt,  and 
the  sales  were  on  twelve  or  eighteen  months  credit. 

T.  M.  Peters,  contra.  The  ascertainment  of  the  sum 
doe  on  the  final  settlement,  is  not  only  sufficient,  but  is  strict- 
ly formal,  as  it  ascertains  a  specific  balance  to  be  distributed^ 
[Clay's  Dig.  229,  §  41,  42 ;  7  Porter,  270 ;  4  Ala-Rep.  121 ; 
Slid.  473;] 

The  proper  parties  were  before  the  court,  the  administm- 
trators  on  one  side,  and  the  distributees  on  the  other  ;  who 
the  distributees  were,  is  shown  upon  the  record.  If  any^  of 
the  parties  were  objected  to,  it  should  have  been  shown  by 
bill  of  exceptions.  [4  Ala.  Rep.  168;  6  Id.  607.]  Besides, 
the  parties  on  both  sides  appeared  by  their  attomies,  «s  the 
record  shows. 

-  -  The  settlement  was  de  novo,  not  by  order  ofthe  court,  Imt 
fejreonsent,  and  agreement  ofthe  administrators  themselves^ 
arid  they  cannot  complain.  [Rule  14,  Clay's  Dig.  610;  7 
Ala.  Rep.'  622.]  Besides,  it  should  appear  from  the  recoid, 
(biJkit.ddes  not,)  that  the  party  was  prejudiced  by  it*  [1  Ala. 
Biop.  217, 606.  j  The  adnrinistratoi^  may  have  agreed  toit^ 
to  avoid  an  expensive  and  tedious  Chancery  litigation. 
.••ft  WM  ftilly  m  the  power  of  the  court  to  charge  the  admin- 
istmtorirf  on  the  final  settlement,  \(rith  assets  not  accounted 
for  by  them^,  nor  is  it  easy  to  conceive  how  they  coold  be 
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reached  in  any  other  way.  [2  Ala.  Rep.  192;  5  Id.  117^  7 
Id.  20.] 

The  Teooid  fumishes  no  means  of  ascertaining,  whether 
the  amount  found  by  the  court  to  be  due  from  the  adminis* 
trators,  was  too  large  or  not,  but  if  it  were  true  that  them 
was  a  mistake,  the  court  would  not  reverse  but  amend. 

All  the  other  objections  could  only  be  raised  by  bill  of  em- 
ceptions,  and' cannot  be  raised  in  any  other  way.  [S  Ala.  &« 
117.] 

The  counsel  also  cited,  on  the  several  points  made  by  him^ 
1  Sellon  P.  16;  1  Bac.  Ab.  Attorney,  D.  299;  1  Binn.  TO; 
aCaine's,  28;  2  Salk.  787;  12  Mod.  129;  1  Dall.  164}  1 
Wash.  10 ;  Doug.  623 ;  1  Term,  710 ;  2  Inst.  123.] 

ORMOND,  J. — ^Many  of  the  questions  raised  by  the  assqfii^ 
VtentB.  of  error,  and  argued  at  the  bar,  are  supposed  to  grofw 
oat  of  the  agreement  entered  into  between  the  attomies  of 
the  partis.  The  validity  of  the  agreement  has  been  assait- 
ed,  because,  as  is  urged,  one  of  the  a{torneys  acted  only  for 
a  portion  of  the  distributees.  Conceding  that  he  did  not  vet- 
present  them  all,  we  are  not  able  to  perceive  that  that  cir- 
cumstance can  avail  the  other  party.  The  distributees  being 
notified  to  attend,  were  in  contemplation  of  law  present,  and 
if  not  actually  present  and  assenting  to  it,  are  concluded  by 
tide  action  of  those  who  in  fact  attended,  and  conducted  liie 
cause  for  the  benefit  of  all,  precisely  as  all  would  have  been 
ccmcluded  by  the  action  of  the  court  in  making  the  settle-^ 
ment  ac^Drding  to  law,  if  none  bad  attended. 

But  if  this  proposition  were  doubtful,  if  after  hearing  of  it, 
they  assented  to  it,  and  were  willing  to  be  bound  by  it,  the 
other  party,  who  entered  into  the  agreement  with  knowledge 
of  the  fact,  that  all  had  not  assentecT  to  it,  would  be  bound 
by  it.  That  is  this  case.  All  the  distributees  are  now  par* 
ties  defendant  in  this  court,  insisting  on  the  settlement  made 
pursuant  to  the  agreement,  whilst  it  is  attempted  to  be*repu- 
diated  by  the  other  party. 

The  agreement,  however,  was  not  necessary  to  gi^e  die 
court  the  power  which  it  actually  exercised  in  this  cai^. 
The  agreement  speaiks  of  *<^  previous  settlements,"  butinfiuU 
tlyre  had  been  no  previous  settlement  made  by  the  adminis* 
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Iratotsk  If  partial  seUlements  had  been  preriouaiy  madsi 
they  would  have  been  considered  correct,  prima  fode^  but 
might  hare  been  surcharged  and  falsified,  by  the  distributees 
oa  the  final  settlement,  as  was  held  at  this  term  of  the  conrt, 
VDL  the  case  of  Wills'  Adm'r  v.  Willis^  HeirS|  sufra. 

What  appears  to  have  been  considered  as  ^settkmente," 
when  the  agreement  was  entered  into,  were  erport^  allowan- 
ces inade  to  the  administrators  at  various  times ;  such  as  the 
following:  << Ordered  by  the  court,  that  Morgan  Brazeaie, 
and  Edward  F.  Brazeale,  adm'rs,  &c.  be  allowed  the  sum  of 
$409  87i,  to  be  paid  out  of  the  estate."  A  similar  order  al- 
lows to  Morgan  Brazeale,  adm'r,  $423  3U.  and  there  am 
others  of  the  same  character.  No  authority  whatevw  ie 
shown  upon  the  record,  for  making  these  allowances.  They 
appear  to  ha^e  been  made  expariCj  without  any  cause  being 
assigned  for  this  extraordinary  action  of  the  court,  and  are  m 
tenth  mere  gifts  of  so  much  of  the  estate  to  the  administratocsf 
sBid  without  any  agreement  that  the  court  should  reconsider 
them,  it  was  the  duty  of  the  court  on  the  final  settlement  to 
treat  them  as  absolute  nullities. 

It  appears  also,  that  one  of  the  administrators  set  up  a  claim 
against  the  estate  in  right  of  his  wife,  for  the  board  of  some 
one,  (but  who  is  not  shown,)  for  twenty  years.  A  juKy  was 
empannelled,  and  by  their  verdict  he  was  allowed  $610  60» 
which  was  confirmed  by  the  court.  This  whole  proceeding 
was  a  nullity,  for  the  reasons  already  given,  as  well  as  be* 
eaose  no  sufficient  cause  was  shown,  for  empannellinga  juryi 
without  which  no  question  can  be  submitted  by  theOrphans' 
Court  to  a  jury,  as  was  held  in  the  case  last  cited. 

Such  being  the  nature  of  what  are  called  <<  settlements  pie^ 
wiCHB^j  made,"  it  was  the  duty  of  the  court,  on  the  final  aet* 
Uement  to  disregard  them  entirely,  as  they  were  of  no  valid-- 
ity  whatever.  The  result  therefore  was  not  changed  by  the 
ajgreement  which  was  entered  into. 

Thefle  can  be  no  doubt  that  the  administrators  were  liable 
to  be  charged  on  the  final  settlement  with  claims  due  the  es- 
tate, Which  had  been  lost  by  their  neglect,  as  was  held  in 
Duffee,  adm'r,  v.  Buchanan,  8  Ala.  Rep.  27.  Nor,  we  appre^ 
hend^  could  there  be  much  room  for  doubt,  that  an  adminia^ 
tialor  would  be  held  responsible  in  the  same  way,  for  ijan 
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value  of  any  property  of  the  estate,  whether  a  chose  in  aoiUm 
or  a  chattel,  which  he  had  converted  to  his  own  use.  It  is 
not  however  necessary  to  determine  this  pouit,  because  no 
snch  charge  was  made  against  the  administrators  in  thiscasa 
The  conrt,  it  is  tme,  declares,  "  that  they  had  omitted  to 
charge  themselves  with  all  the  goods,  rights  and  credits,  mo- 
ney and  eflfects,  which  have  heretofore  come  to  their  posses- 
sion, as  such  administxutors,"  but  no  action  of  the  conrt  fol- 
lows this  declaialion.  The  court  immediately  proceeds  to 
the  examination  of  the  account  filed,  by  the  administrators, 
and  so  far  as  we  can  judge  from  the  record,  makes  no  altera- 
tion on  the  debit  side  of  the  account.  They  are  charged 
with  the  debts  due  the  intestate  at  his  death — ^with  the  mo- 
ney left  by  him,  ani  the  amount  of  the  sales  made  by  the  ad- 
ministrators of  the  estate  at  different  times.  AIL  of  which  is 
idiown  by  the  inventories  previously  returned.  If  any  of  these 
debts  were  lost  without  their  fault,  it  certainly  was  their  Au^ 
ty  to  have  shown  it.  Prima  facte,  th^y  were  liable  for  the 
amount  of  the  debts  due  the  intestate,  which  they  did  not 
return  «*  desperate,^^ '  in  their  inventory,  and  for  the  gross 
amount  of  the  sales  made  by  them.  And  unless  they  had 
shown  by  their  affidavit,  that  they  did  not  use  the  money, 
wete  properly  chargeable  with  interest  from  the  time  the 
debts  matured*' 

As  $o  the  credits,  with  the  exception  of  the  illegal  allow- 
ances previously  made,  the  Court  did  not  so  far  as  we  are  in- 
formed by  the  record,  or  can  judge  from  the  account,  refuse 
any  credit  demanded.  The  compensation  allowed,  if  that 
question  were  open,  seems  to  have  been  very  libera].  ||300 
was  allowed  them  for  travelling  expenses,  and  $517  54  for 
their  trouble.  These  questions  do  not  however,  properly 
arise  upon  the  record.  If  it  is  intended  to  raise  in  this  court 
a  question  as  to  the  propriety  of  the  admission,  or  rejection 
of  any  item  of  an  administrator's  account,-  it  must  be  done  by 
-an  exception.  In  this  case,  it  does  not  appear  that  any  ob- 
jection was  taken  to  the  action  of  the  court,  and  on  its  face 
it  appears  to  be  strictly  correct. 

It  remains  but  to  consider  the  "final  decree  making  distri- 
bution among  the  heirs.     When  the  distributees   have  blaen 
cited  to  attend  the  final  settlement,   it  is,  if  regularly  made, 
63 
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conclusive  upon  th«m,  although  they  do  not  attend.  So  al* 
80,  the  final  decree  is  conclusive  upon-  the  admii^trator  as 
to  their  right  to  distribution,  as  he  should  have  contested  this 
matter  at  a  prior  period  of  the  cause.  ]McRae,  adm'r,  v.  Pe- 
gues,  4  Ala.  Rep.  168 ;  Graham  v.  Abercrombie,  8  Ala.  Rep. 
562 ;  Parks  v.  Stoneum,  Id.  762,  and  Watson  and  Wife  v* 
May,  Id.  177. 

It  was  doubtless  the  proper  course  to  render  a  separate  de^ 
cree  in  favor  of  each  of  the  distributees,  When  upon  a  final 
settlement  the  amount  for  distribution  in  the  hands  of  the  ad- 
ministrator is  ascertained  ;  if  not  then  made,  it  may  be  done 
at  a  succeeding  term.  [Welch  v.  Walker,  4  Porter,  124] 
No  decree  of  distribution  can  however  be  made,  unless  the 
administrator  is  actually  or  oonstructiv#ly  present.  At  the 
finftl  settlement,  he  is  present,  an  actor  in  the  proceeding,  hut 
•if  no  decree  of  distribution  is  then  made,  he  must  hav«  no- 
tice afterwards,  when  such  a  decree  is  moved  for.  The  He* 
cessity  for  notice  is  apparent,  when  it  is  considered  that  he  is 
concluded  by  the  decree  from  contesting  the  right  of  those  in 
whose  fitvor  the  decree  is  made,  to  distribution  of  the  estate* 
Since  the  final  settlement,  changes,  by  death  or  otherwise, 
may  have  taken  place,  depriving  those  of  the  right  to  a  de- 
cree of  distribution,  who  were  entitled  when  the  settlemeiit 
took  place.  These  are  matters  which  the  administrators  had 
4he  right  to  contest,  and  it  was  eatxot  to  make  the  decree  of 
distribution  without  a  notice  to  them,  setting  forth  when  the 
decree  would  be  made,  and  who  claimed  the  right. 

It  does  not  distinctly  appear  from  the  record,  but  such  is 
probably  the  correct  inference,  that  Morgan  Braseale,  m 
whose  favor  a  decree  is  rendered  as  distributee,  is  the  same 
person  as  the  administrator  of  that  name.  In  such  a  case, 
the  proper  entry  would  be  to  permit  him  to  retain  his  portion 
of  the  estate  in  his  hands,  instead  of  a'  formal  decree  in  his 
favor.  This  is  however  an  irregularity  whidi  could  work  no 
prejudice,  and  for  this  cause  the  decree  would  not  be  revets^ 
ed ;  but  for  the  error  of  rendering  the  decree  of  distribntioa 
without  notice  to  the  administrators,  the  final  decree  is  re- 
versed, and  the  cause  remanded,  that  a  proper  decree  of  dis- 
tribution may  be  rendered. 
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1.  It  18  irregular  to  join  two  distinct  matters  of  abatement  in  the  same  plea, 
and  a  demurrer  will  be  sustained  for  that  cause. 

}L  Where  on  attachment  issues  at  the  instance  of  one  non-resident  again^ 
another,  the  aflidatit  thoiild  state  that  the  defendant  had  not  sufficient  pro* 
periy  to  «i»w«r  the  debt  within  the  State  of  his  lesidenoe,  not  only  within 
the  bmdet^  but  witbmtheMtf/'.of  the  paxty  taking  the  oath. 

9l  Ahhoogh  the  12th  rule  for  the  regulation  of  the  practice  in  the  Cixcuit 
and  County  Courts,  directs  that  ^  no  plea  in  abatement  shall  be  received, 
if  objected  to,  unless  by  the  indorsement  of  the  clerk,  it  appears  to  have 
been  filed  within  the  time  allowed  for  pleading,"  it  is  notwithstanding 
competent  for  the  court,  under  some  circumstances,  to  allow  such  a  plea 
to  come  in  at  a  later  period. 

4  A  denmrrer  to  a  plea  in  abatement  does  not  reach  the  question,  whether 
it  wm  filed  at  the  time  iRMciibed  by  the  nde,  or  the  atnAote. 

Writ  of  Error  to  the  Circuit  Court  of  Riuidolph. 

This  was  an  action  cominencod  by  attachment,  at  the  suit 
of  Uie  defendants  in  error^  against  the  plaintiff-«--aU  of  the 
parties  being  non^residentSr  The  defendant  below  pleaded; 
two  ple98  in  abatement,  in  all  respects  similar  to  those  pleadr^ 
ed  in  Cobb  v.  Foroe,  Brothers  d&  Co.,  6  Ala.  Rep.  468.  To 
these  the  plaintiffs  demurred,  and  their  demurrer  wassuslaiiv 
ed.  In  the  transcript,  we  find  the  following  entry,  viz :— ; 
'<  On  motion  of  defendant,  and  on  sufficient  reasons  appeal* 
ing  to  the  court,  notwithstanding  the  plaintiff's  objection^ 
leave  is  given  to  the  defendant  to  plead  in-  abatement,  which 
is  done ;  and  on  plaintiff's  application,  leava  is  given  them  to 
reply  by  the  first  day  of  the  next  term  of  this  Cour(^*«nd 
this  cause  is  continued."  The  attachment  was  made  return- 
able, to  the  fall  term,  holden.in  1840,  and  the  pleas  were  filed 
ia  iSjajy  1843. 

.  Upon  the  defendant's  refusal  to  plead  over  after  the  de  * 
naurrers  were  sustained,  a  judgment  "was  rendered  in  favor  of 
the  plaintiffsi  on  the  verdict  of  a  jury. 
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S.  P.  Rice,  for  the  plaintiff  in  error. 

L.  B.  RoBJ^RTsoN,  for  the  defendants  in  error. 

COLLIER,  C.  J.— The  case  of  Cobb  v.  Force,  Brothers, 
&  Co.  supra,  determines  that  the  first  plea  is  bad,  because  it 
unites  two  distinct  matters  in  abatement ;  and  maintains  that 
the  second  plea  is  good,  because  it  alledges  a  defect  in  the 
affidavit  upon  which  the  attachm^it  issued.  It  is  also  held,  * 
that  in  an  attachment  by  one  non-resident  against  another, 
the  affidavit  should  show  that  the  defendant  has  not  suffi- 
cient property  within  the  State  of  his  residence  to  answer  the 
debt,  within  the  belief  ^^  well  as  within  the  knowledge  of  the 
person  making  the  affidavit.  This  view  is  conclusive  to 
show  that  the  second  plea  is  good  in  substance  and  form,  if 
well  pleaded,  and  the  only  question  is,  was  the  plea  filed  in 
due  time. 

The  12th  mte  for  the  regulation  of  the  "  Practice  in  the 
Circuit  and  County  Courts,"  (5  S.  &  P.  Rep.  11,)  declares 
« that  ''  no  plea  in  abatement  shall  be  received,  if  objected  to, 
unless  by  the  indorsement  of  the  clerk,  it  appear  to  have 
been  filed  within  the  time  allowed  for  pleading."  There  is 
nothing  in  the  record  to  show  that  the  plaintiff's  declaration 
was  in  court  previous  to  May,  1843,  and  although  it  may 
have  be^n  competent  for  defendant  to  have  pleaded  to  the 
attachment,  jet  he  might  havd  awaited  the  filing  of  the  de- 
claration ;  for  until  this  was  forthcoming,  the  plaintiff's  cause 
of  action  was  not  so  disclosed  as  to  entitle  him  to  proceW  to 
judgment.  Besides,  it  cannot  be  assumed,  in  the  condition 
of  the  record,  that  the  statutory  time  for  pleading  had  not 
been  extended  at  the  fall  term  of  1842.  fSturdevant  v.  Gaines, 
5  Ala.  Rep.*435  ;  Comstock,  et  al.  v.  Meek  &  Go.  7  Ala.  R. 
MS.]  '        ' 

The  cases  cited,  clearly  indicate  that  .the  rule  of  practice 
is  hot  I90  imperative  as  to  reqtiire  a  literal  comjdiance  with  its 
terms.  They  show  that  a  departure  is  sometimes  allowable, 
and  may  become  entirely  proper,  by  the  act  or  omission  of 
the  plaintiff.  Although  the  act  of  1839,  <<  to  abolish  attor- 
ney's fees  in  certain  cases,"'  directs  m  totidem  vetMs;  that  the 
defendant  shall  plead  to  the  meritis  within  the  first  week  of 
the  appearance  term,  or  forfeit  his  right  to  make  any  defence 
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thereafter,  is  imperative  in  its  terms,  y^  it  must  be  so  construed 
as  to  authorize  the  court  in  which  the  suit  is  pending,  in  its 
discretion,  to  permit  the  defendant  to  plead  at  a  subsequent 
term.     [Sally,  use,  &c.  v.  Gooden,  6  Ala.  Rep.  78.] 

In  Powers  r.  Bryant's  adm'r,  7  Por.  Rep.  9,  it  was  said,  that 
"  the  phraseology  of  this  rule  would  intimate,  that  the  want 
of  an  indorsement,  such  as  it  contemplates,  must  be  objected 
to,  before  the  reception  of  the  plea,  or  it  cannot  be  afterwards 
raised."  That  a  demurrer  admits  the  plea  to  be  in  file,  and 
merely  objects  to  its  sufficiency  on  the  ground  that  the  facts 
disclosed,  do  not  constitute  an  available  defence,  or  else  are 
not  presented  in  such  form  as  to  make  it  unexceptionable. 
[See  also  Callison  v.  Lemons,  2  Porter's  Rep.  1 45 ;  McOut- 
chen  V.  McCutchen,  8  lb.  161.]  These  citations  are  conclu- 
sive to  show,  that  the  demurrer  does  not  present  the  ques- 
tion whether  the  pleas  were  filed  in  time.  As  it  respects  the 
plaiotlfif's  objection  to  filing  them,  it  may  be  quite  enough  .to 
say,  that  the  reasons  upon  which  it  was  founded  do  not  riiow 
that  lelive  was  granted  by  the  court  in  despite  of  the  law ; 
and  we  have  seen  that  consistently  with  the  record,  there 
may  have  been  such  a  state  of  things  as  warranted  the  peiv 
mission.  All  reasonable  intendments  are  made  in  favor  of 
the  decisions  of  subordinate  jurisdictions.  [Minor's  Rep.  395; 
3  Stew.  Rep.  444;  3  Ala.  Rep.  109, 536,  552,  and  many  oth- 
er adjudications  of  this  court  affirm  this  doctrine. 

We  cannot  then  say  that  the  pleas  should  have  been  dis- 
allowed.    It  follows  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  second  plea — ^that  the  judgment  must  be  revers-  . 
ed  and  the  cause  remanded. 
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HALL,  WEEKS  &  Co.  v.  DARRINGTON. 

I.  A  pvomise  by  on^  of  two  adminifitratoni  to  pay  the  deVt,  ii  sufficieDt  to 
.  take  the  case  out  of  the  statute  of  limitations,  when  the  action  is  agwnsi 
.  him  only,  after  the  decease  of  his  co-administrator. 

:  Error  to  the  Circuit  Court  of  Clarke. 

.  AsscTHPsitby  J.  Hall,  Weeks  &  Co.  against  Darringtos,  as 
the  admiiiistrator  of  one  Mattison,  upon  promises  of  the  intes- 
tate  in  his  lifetime.  The  defendant,  with  other  pleds,  plead* 
ed  the  statute  of  limitations ;  to  which  the  pli^intjiff  replied  a. 
subsequent  promise  by  the  administrator  withiu  six  yeftrs. 
Al  the  trial,  the  plaintiffs  put  in  evidence  tending  to  prore 
the^  ^ccou&t  sued  for  was  made  in  1835 ;  that  the  inteBtale- 
died  in  1836,  and  that  on  the  6th  of  May,  1838,  the  defeddr 
ant,  as  administrator,  paid  the  plaintiff  one  hundred  dirflaiVi 
ooa  tb^  account,  and  then  promised  to  pay  the  remainder.  It 
was  shown,  that  letters  of  administmtion  were  granted  to  the: 
defendant  and  one  Murphy,  in  September,  1836^  and  that 
Murphy  died,  in  1841. 

.  The  court  charged  the  jury,  that  a  promise  by  the  d^end- 
aal  alone,  when  theio  was  aco-admini^tratox,  would  not  take 
the  ease  out  of  the  statute  of  limitations,  and  that  thepromisa 
under  the  circumstances  disclosed  by  the  proof,  would  not 
take  the  case  out  of  the  statute  of  limitations. 

The  plaintiffs  excepted  to  this  charge,  and  now  assign  it 
as  error. 

E.  W.  Peck,  for  the  plaintiffs  in  error,  insisted,  this  case 
was  distinguishable  from  Caruthers  v.  Mardis'  adm'r,  3  Ala. 
Rep.  599,  as  here,  the  action  is  against  a  sole  administtator, 
and  there  it  was  against  two.  He  submitted  that  the  rule 
declared  in  that  case,  applies  only  to  the  admission  by  the 
administrator,  of  the  cause  of  action,  and-  not  to  one  which 
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prevents  the  statute  from  running.     [Forsyth  v.  ^lanson,  5 
Wend.  ^68 ;  IJammon  t.  Hantley,  4  Cowen,  493. 

5 

F.  S.  BLOTTirr,  contra,  argued,  the  rule  was  general,  that 
the  acknowledgement  of  an  administrator,  of  a  debt  due 
from  his  intestate,  will  not  remove  the  bar  of  the  statute  ; 
and  cited  Thompson  v.  Peters,  12  Wheat,  666 ;  Canithers  v. 
Mardis,  3  Ala.  Rep.  697 ;  McBroom  v.  Governor,  6  Porter, 
32 ;  Atkins  v.  Tredgold,  2  B.  &  C.  23 ;  Slater  v.  Lawson,  1 
B.  &  A.  396 ;  2  Lomax  on  Ex.  410, 421 ;  TuUuck  v.  Dunn, 
21  E.  C.  L.  416. 

GOLDTHWAITE,  J.— In  Caruthers  v.  Mardis'  adm'r,  3 
Ala.  Rep.  699,  the  action  was  against  two  administrators,  and 
we  held  the  promise  of  one  to  pay  the  debt,  was  not  suffi- 
cieut  to  prevent  the  operation  of  the  statute  of  limitations. 
The  reason  given  in  the  books  is,  that  one  administrator  has  ^ 
not  the  power  to  bind  those  connected  in  the  administration 
so  as  to  make  themresp(Hi8ible  for  a  devastavit.  It  is  a  mis** 
take  to  suppose  the  case  of  TuUuek  v.  Dunn,  R.  &  M.  416, 
is  the  only  one  in  which-  this  doctrine  is  recognized.  In 
Elwell  V.  Cluash,  Strange,  20,  one  of  three  executors  gave  a 
warrant  'of  attorney  to  confess  a  judgment  against  himself 
and  his  co-executors,  upon  which  the  party  entered  a  judg- 
ment against  him  de  bonis  propriis  and  against  the  others  de 
bonis  testatoris.  This  was  afterwards  set  aside  as  irregular 
for  the  reason  before  stated.  Whether  upon  a  joint  suit 
against  all  the  executors,  a  several  judgment  may  not  be  had 
against  one  of  them,  was  not  then  decided,  though  it  jseemg 
to  have  been  so  held  in  a  case  then  cited,  Baldwin  v.  Church, 
10  Mod.  323.  Whether  there  is  or  not  any  mode  by  Which 
one  adn^iaistrator  fian  be  made  liable  upon  his  several  prom- 
ise—^ matter  we  are  not  called  on  now  to  determine — ^it  is 
very  clear  the  rule  is  not  for  his  exemption,  but  is  entirely 
personal  to  those  who  aie  joined  with  him.  There  is  no 
question,  we  presume,  but  that  a  sole  administrator  may  bind 
the  assets  of  the  estate  he  represents,  by  a  promise  to  pay  a 
debt  barred  by  the  statute,  and  we  can  perceive  no  reftsdn 
why  the  same  consequences  should  not  flow  from  his  prom* 
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ises  made  pending  a  joint  administration,  if  afterwsurds  he  be- 
comes the  sole  representative  of  the  estate. 

This  conclusion  involves  the  reversal  of  the  judgment  of 
the  court  below,  as  the  charge  is  not  cooaistent  with  it 

Reversed  and  remanded. . 


ENGLISH  &  ENGLISH  v.  BROWN. 

1.  When  a  writ  is  sued  out  against  two  administrators,  served  on  one,  and 
discontinued  as  to  the  other,  in  the  declaration,  upon  the  ground  of  non- 
residence  witbin  the  State,  it  is  the  same  as  if  the  writ  had  been  sned  oot 
originally  against  the  resident  administrator  alone. 

1L  A  judgment  against  the  non  resident,  jointly  witib  the  resident  admiiuBtm- 
lor,  is  amendable  on  error,  at  the  cost  of  die  phjutiff  in  eaof. 

Error  to  the  County  Court  of  Monroe. 

Assumpsit  by  the  defendant  in  error.  The  writ  is  sued 
out  against  the  plaintiffs  in  error,  as  admitiistiator,  and 
administratrix  of  Walter  R.  English,  deceased,  which  was 
returned  by  the  sheriff  executed  on  Thomas  C.  Eng* 
lish,  administrator.  The  declaration  is  filed  against  him 
alone,  and  discontinued  as  to  the  administratrix,  who  it  is  al- 
ledged  is  a  non-resident  and  proceeds  to  state  the  liability 
flius :  <'  For  that  whereas,  the  said  Walter  R.  English,  in  hiB 
life  time,  to  wit,  on  the  21st  Noyember,U837,  at,  ScAi.y  was 
by  his  instrument  in  writing,  justly  indebted  to  William 
Brown,  in  the  sum  of  sixteen  hundred  and  fifty  dollars ;  and 
for  that  whereas,  the  said  Walter  R.  English  was  jusdy  in^ 
debted  to  the  said  William  Brown,  by  instrument  in  writing, 
in  the  further  sum  of  five  hundred  dollars,  and  deliTOied  the 
said  instrument  to  the  said  William  Brown,  and  he,  the  said 
William  Brown,  at,  <fcc.  for  value  received,  in^raed  imd  de- 
livered the  said  instrument  of  writing  to  plaintiff,  whereby 
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and  by  force  of  the  statute^  &c.  the,  said  English,  in  hi$  life- 
time, and  the  defendant,  as  administrator,  since  the  death  of 
the  said  Walter,  became  liable  to  pay 'the  plaintiff  the  afoyce- 
said  sum,  with  interest  thereon,  yet  neither  the  said  Walter 
in  his  lifetime,  or  the  said  defendant  since  his  death,  have 
paid,  &c.  to  his  damage,  &c. 

The  defendant  failing  to  appear,  a  judgment  by  default 
was  rendered  against  Thomas  C.  and  Catherine  A.  English, 
administrator  and  administratrix  of  Walter  A.  English,  da- 
ceased. 

They  now  prosecute  this  writ,  and  assign  for  error  the  ren- 
dition of  judgment  against  Catherine  A.  English. 

2.  In  rendering  a  joint  judgment  after  the  discontinuance 
as  to  one. 

3.  In  rendering  judgment  against  the  plaintiff  in  error. 

Blount,  for  plaintiff'  in  firror.  The  discontinuance  as  to 
Catherine  A.  English,  is  a  discontinuance  of  the  entire  action. 
The  fact  of  her  non-residence  could  not  be  contested  by  her 
co-administrator.     A  demurrer  would  not  lie.     [2  Wash.  C 

C.R.  605.] 

In  order  to  sustain  the  judgment,  it  was  necessary  to  prove 
a  sole  liability. 

The  declaration  is  variant  from  the  causa  of  action  indors- 
ed upon  the  writ.  The  contract  set  out  in  the  indorsement 
shows  that  a  demand  was  necessary  before  the  action  could 
be  maintained.  He  cited  1  Stewart,  395  ;  Cro.  Jas.  303 ;  1 
Lord  Ray.  602;  1  Washington,  372 ;  10  Mass.  64;  11  Id. 
507 ;  18  Pick.  417.] 

P£Ci^,  contra.  The  judgment  is  amendable  at  the  costs  of 
the  plaintiff  in  error. 

ORMOND,  J. — Executors  and  administrators,  where  there- 
are  several  who  have  qualified  as  such,  constitute  but  one 
person,  and  must,  in  general,  be  joined  in  the  writ.  When, 
however,  one  of  them  is  out  of  the  jurisdiction  of  the  court, 
and  not  amenable  to  its  process,  he  may  be  omitted  out  of  the 
writ.  [Williams  &  Ivey  v.  Sims.  8  Porter,  579 ;  Owen  v. 
Brown,  2  Ala.  Rep.  127.] 
64 
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In  this  case,  it  appears  from  the  declaration,  that  Catherine 
English,  the  administratrix,  is  not  a  resident  of  this  State, 
and  this  fact,  which  the  default  admits,  is  a  sufficient  reason 
for  the  discontinuance  which  is  there  entered.  It  is  then  the 
same  as  if  she  had  been  omitted  from  the  writ,  and  the  suit 
had  been  commenced  against  the  resident  administrator  alone, 
which,  fifom  the  case  cited,  would  have  been  the  correct 
mode  of  procedure,  the  English  practice  of  proceeding  against 
the  absent  defendant  by  process  of  outlawry,  neyer  having 
obtained  in  this  State. 

It  is  the  established  practice  of  this  court,  not  to  look  to  the 
indorsement  on  the  writ,  for  the  purpose  of  reversing  the 
judgment,  and  even  that  a  variance  between  the  indorsement 
on  the  writ,  and  the  declaration,  cannot  be  pleaded  in  abate- 
ment. [Wharton  v.  French's,  9  Porter,  232 ;  Williamson  v. 
Powell,*  lb.  493 ;  Stephenson  v.  Roper,  5  Ala.  Rep.  182.] 
The  declaration  is  certainly  exceedingly  informal,  but  we 
are  relieved  from  the  necessity  of  inquiring  whether  it  shows 
a  cause  of  action,  because  its  sufficiency  is  not  questioned 
by  any  of  the  assignments  of  error.  The  practice  of  this 
court,  from  its  earliest  history,  has  been,  to  disregard  a 
general  assignment,  which  does  not  specify  a  particular 
error. 

It  remains  but  to  consider  the  judgment.  The  judgment 
entered  up  against  Catherine  English,  after  the  suit  was  dis- 
continued as  to  her,  was  such  a  clerical  misprision  as  could 
have  been  amended  in  the  court  below,  on  motion,  and  will 
therefore  be  amended  here,  at  the  cost  of  the  plaintiff  in 
error. 
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1.  A  landlord  who  becomes  entitled  to  the  possession  of  premises  by  the  de- 
termination of  a  lease  nnder  an  arrangement  with  his  tenant,  cannot  main- 
tain a  proceeding  for  a  forcible  entry  and  detainer  for  an  entiy  made  while 
the  tenant  was  in  possession. 

2.  The  sureties  in  a  bond  for  a  certiorari  are  only  liable  to  the  extent  of  its 
penalty,  and  if  the  judgment  be  rendered  against  them  for  a  larger  sum, 
the  judgment  will  be  amended  on  motion  in  the  court  below,  or  in  an  ap- 
pellate court,  at  the  costs  of  the  plaintiff  in  error. 

Error  to  the  Circuit  Court  of  Perry. 

This  was  a  proceeding  for  a  forcible  entry  and  detainer, 
instituted  by  the  plaintiff  in  error,  before  a  justice  of  the 
peace,  to  recover  the  possession  of  a  lot,  situated  in  the  town 
of  Marion.  The  cause  was  tried  on  the  plea  of  "  not  guilty," 
and  on  the  trial  a  bill  of  exceptions  was  sealed  at  the  instance 
of  the  plaintiffs. 

It  was  proved,  that  in  December,  1843,  Carlos  Reese  went 
into  possession  of  the  premises  in  question,  under  a  contract 
with  H.  Davis,  the  plaintiff's  agent,  and  gave  his  notes  for 
the  rent  of  1844.  The  tenant^  being  apprehensive  that  he 
would  be  disturbed,  the  agent  executed  a  bond,  by  which  he 
stipulated  that  the  rent  was  only  to  be  paid,  and  the  lease 
continue,  for  such  time  as  he  should  occupy  the  premises 
without  disturbance.  In  February,  1844,  the  tenant  deter^ 
mined  to  leave  the  premises,  and  go  to  the  country  to  live ; 
accordingly,  on  the  19th  of  that  month,  he  began  to  remove 
his  goods,  and  while  moving  some  of  them,  some  household 
furniture,  &c.  was  placed  in  the  house  he  was  preparing  to 
leave, 'Which  defendant  said  was  his  property.  How  and  by 
whom  they  were  taken  there,  the  tenant  does  not  know. 
When  the  furniture,  &c.  were  put  into  the  house,  tenant's 
wife,  with  some  other  members  of  his  family,  had  not  re* 
moved  from  it.  The  plaintiff's  agent  locked  up  some  of  the 
doors,  and  the  tenant  others.  When  the  house  was  left,  ih^ 
latter  haqded  to  the  former  all  the  keys,  remarking  that  he 


538  .     ALABAMA. 


Sorrelle  y.  Craig,  AdrnV,  &c 


in  respect  to  the  defendant  'having  been  unsuccessful  as  a 
merchant ;  his  residence  with  his  father,  the  testator  ;  his  en- 
gaging in  a  trade  for  several  years  which  required  a  consider- 
able cash  capital ;  and  his  supposed  inability  to  pay  his  x^ebts 
two  yeeurs  previous  to  making  the  notes  declared  on,  certai.  • 
ly  do  not  warrant  the  inference  that  the  off  sets  relied  on  as 
a  defence,  had  been  allowed  him  against  a  previous  indebt- 
edness to  the  testator.  Such  testimony  does  not  show  that 
he  was  indebted  to  his  father,  either  for  money  lent,  or  upon 
any  other  account  than  the  notes  indicate.  The  most  liberal 
interpretation  of  the  facts,  only  leads  to  the  conclusion,  that 
the  plaintiff  had  received  money  from  some  one  to  enable 
him  to  carry  on  trade.  But  it  cannot  be  assumed  in  the  ab- 
sence of  all  proof  to  the  point,  that  funds  were  advanced  to 
him  by  any  one  in  particular.  If  money  was  lent  by  the 
testator,  there  is  nothing  to  repel  the  inference  that  the  notes 
in  question  were  not  upon  a  subsequent  settlement  given  for 
the  repayment  of  what  was  due  to  him.  The  bill  of  excep- 
tions does  not  'state  the  date  of  the  sets  off  relied  ott;  if  they 
were  due  when  the  notes  were  made,  it  might  be  reasonably 
intended  that  they  were  settled,  and  the  notes  showed  the 
balance  due  ;  but  if  the  sets  off  were  of  a  later  date  no  such 
presumption  could  be  indulged. 

The  court  always  protect  the  jury  from  inrelevant  testimo- 
ny, by  excluding  it  on  objection,  in  the  same  manner  as  it 
rejects  other  incompetent  proof.     If  evidence  be  irrelevant 
at  the  time  it  is  offered,  it  is  not  error  to  reject  it,  because 
other  evidence  may  afterwards  be  given,  in  connection  with 
which  it  would  become  competent.     If  it  would  be  relevant 
in  conjunction  with  other  facts,  it  should  be  proposed  in  con- 
nection with  those  fiacts,  and  an  offer  to  follow  the  evidence 
proposed,  with  proof  of  those  facts  at  a  proper  time.     [Mardis' 
Adm'r  v.  Shacklefoid,  4  Ala.  Rep.   493,  and  cases  cited.] 
This  view  of  the  law  may  suffice  to  show,  that  if  the  bill  of 
exceptions  states  the  facts  fully,  the  testimony  should  have 
been  excluded  for  irrelevancy.     [Greenl.  on  Ev.  69  to  63 ;  5 
Ala.  Rep.  731.] 

In  impeaching  the  credit  of  a  witness,  the  examination 
must  be  confined  to  his  general  reputation,  and  will  not  be 
permitted  as  to  particular  facts ;  for  every  man  is  supposed  to 
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be  capable  of  supporting  the  one,'  but  it  is  not  likely  that  he 
should  be  prepared  to  answer  the  other,  without  notice ;  and 
unless  his  general  character  or  behavior  be  in  issue,  he  has 
no  notiee.  [Greenl.  on  Ev.  512.]  The  regular  mode,  says 
the  same  learned  author,  of  examining  into  the  general  repu- 
tation, is,  to  inquire  of  the  witness,  whether  he  knows  the 
general  reputation  of  the  person  in  question  among  bis  neigh- 
bors ;  and  what  that  reputation  is ;  and  whether,  from  such 
knowledge,  the  witness  would  believe  that  person  upon  his 
oath.  In  answer  to  such  evidence,  the  other  party  may  cross- 
examine  those  witnesses  as  to  their  means  of  knowledge,  and 
the  grounds  of  their  opinion ;  or  may  attack  their  general 
eharacter,  and  by  fresh  evidence,  support  the  character  of  his 
own  witness.  The  inquiry  must  be  made  as  to  his  general 
reputation,  where  he  is  best  known.  It  is  not  enough  that 
the  impeaching  witness  professes  merely  to  state  wjhiat  he  has 
heard  others  say ;  for  those  others  may  be  but  few.  He  must 
be  able  to  state  what  is  gfinerallysaid  of  the  person,  by  those 
among  whom  he  dwells,  or  with  whom  he  is  chiefly  conver- 
sant, for  it  is  this  only  that  constitutes  his  general  reputation, 
or  character.  And  ordinarily,  the  witness  ought  himself  to 
come  from  the  neighborhood  of  the  person  whose  character 
is  in  question.'  If  he  is  a  stranger,  sent  thither  by  the  ad- 
verse party  to  learn  his  character,  he  will  not  be  edlowed  to 
testify  as  to  the  resuk  of  his  inquiries.  [lb.  ^12-13 ;  1  Phil. . 
onEv.  212;  11  Serg't.  &  R.  Rep.  198;  14  Wend.  Rep. 
106.] 

In  Bakeman  v.  I^ose,  18  Wend.  Rep.  146,  Senator  Tracy 
considers  the  form  of  the  question  to  be  proposed  to  a  wit- 
ness,  who  is  infroduced  for  the  purpose  of  impeaching  one 
who  has  jweeeded  him,  and  after  noticing  the  form  stated  by 
Swift  and  Starkie  in  their  treatises  upon  evidence,  gives  the 
preference  to  that  which  was  sanctioned  by  Lord  EUenbth  t 
raughy  in  Mawson  v.  Hartsink,  et  al.  4  Esp.  Rep.  102 ;  1 
Phil.  Ev.  229.  The  question  was  there  |'put  in  this  form, 
viz:  '^Have  you  the  means  of  knowing  what  the  general 
character  of  this  witness  is ;  and  from  such  knowledge  of  his 
general  character,  would  you  beKeve  him  on  his  oath  ?"  It 
is  supposed  by  the  learned  Senator^  that  this  form  is  mo«t 
appropriate,  because  it  allows  the  impeaching  witness,  not  on- 


540  ALABAMA. 


Sorrelle  v.  Craig,  Adm'r,  &c. 


ly  to  consider  the  general  reputation  of  the  assailed  witness 
for  truth,  but  for  a  disregard  of  virtue,  and  a  want  of  moral 
principle.  And  if  an  inquiry  embracinjg  as  great  a  scope  as 
this,  were  not  tolerated,  then  one  whose  character  was  de- 
servedly infamous,  mi^t  impress  his  testimony  upon  the  ju- 
ry, with.all  the  weight  of  the  purest  man,  simply  because  a 
disregard  of  truth  had  been  overlooked  in  the  prominence  of 
his  other  vices ;  or  he  may,  by  the  most  watchful  caution, 
have  observed  a  general  veracity  in  his  intercourse  with  so- 
ciety, which  would  render  his  reputation  unassailable,  if  the 
question  were  limited  to  his  character  for  truth. 

Whether  an  inquiiy  into  the  general  character  of  a  witness 
should  be  confined  to  his  reputation  for  truth,  or  may  involve 
his  entire  moral  character  and  estimation  in  society,  is  a  point 
upon  which  the  decisions  are  not  uniform.  Senator  Tracy, 
in  the  case  cited,  thinks  that  the  credibility  of  a  witness 
should  be  sought  through  his  general  moral  character ;  and 
such  too  are  the  decisions  of  North  Carolina  and  Kentucky. 
[The  State  v.  Boswell,  2  Dev.  Rep.  209;  Hume  v.  Scott, 
3  Marsh.  Rep.  261-2 ;  see  also,  1  Hill's  S.  C.  Rep.  261-8-9; 
2  Hay  w.  Rep.  300]  -  Vice  is  certainly  social,  and  my  obser- 
vation upon  human  character,  persuades  me,  that  a  frequent 
indulgence  in  any  of  the  grosser  offences  against  morality  and 
religion,  weakens  the  force  of  moral  principle,  renders  less 
sensitive  the  conscience,  and  predisposes  to  a  disregard  of 
truth,  not  only  where  there  is  a  temptation  to  speak  falsely, 
but  from  the  depravity  of  the  heart  itself.  As  a'  sentient  be- 
ing, it  is  necessary  that  man  should  cultivate  the  affections, 
and  keep  in  active  exercise  the  moral  feelings,  if  he  would 
preserve  them  in  healthfulness  and  vig^r.  Entertaining  this 
opinion  of  the  human  constitution,  I  should  be  strongly  in- 
clined to  approve  a  form  of  question  similar  to  that  which 
Ijord  EUenborough  thought  best. 

But  the  present  case  does  not  make  it  necessary  to  deter- 
mine whether  the  question  should  be  proposed  to  the  imi- 
peaching  witness  in  the  restricted  or  enlarged  form ,-  for 
whether  the  one  or  the  other  be  adopted  as  most  proper,  it 
is  clear,  that  the  testimon^^by  which  the  defendant's  witneas 
was  impeached  should  have  been  rejected.  One  of  the  wit-* 
nesses,  it  is  true,  stated  that  he  was  acquainted  with  his  gen- 
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era!  character,  but  upon  being  inteitogated,  disavowed  ail 
knowledge  of  the  estimation  in  which  he  was  held  in  the 
neighborhood  in  which  he  resided.  To  have  made  the  tes- 
timony of  this  witness  admissible,^  it  should  have  been  shown 
that  Wiley  J«  Sorrelle  had,  at  some*  time  not  long  previously, 
resided  in  some  other  neighborhood,  in  which  his  character 
was  known  to  the  witness ;  or  that,  although  he  had  a  fixed 
residence,  yet  such  was  the  character  of  his  employment,  or 
the  manner  of  his  intercourse  with  society,  that  his  reputa- 
tion was  as  well  known  elsewhere  as  in  the  vicinity  of  his 
home. 

In  respect  to  the  other  witness,  he  did  not  profess  to  know 
the  general  reputation  of  the  defendant's  witness,  except  as  it 
was  connected  with  "some  alledged  frauds."  It  is  clear, 
from  what  has  been  said,  that  such  knowledge  did  not  make 
him  acquainted  with  the  general  character — ^he  only  formed 
his  opinion  from  what  was  said  of  the  impeached  witness,  in 
connection  with  some  one  or  more  fraudulent  transitions. 

The  act  of  1803,  "  for  the  suppression  of  vice  and  immo- 
rality," enacts,  that  "  no  person  or  persons,  upon  the  first  day 
of  the  week,  called  Sunday,  shall  serve,  or  execute,  or  cause 
to  be  served,  or  executed,  any  writ,  process,  warrant,  orderi 
judgment,  or  decree,  (except  in  criminal  case^,  or  for  a  breach  of 
the  peace,)  but  the  service  of  every  such  writ,  process,  warrant, 
order,  judgment,  or  decree,  shall  be  void  to  all  intents  and  pur- 
poses whatsoever."  [Clay's  Dig.  693.]  It  is  clear  that  there  is 
nothing  in  this  statute,  if  literally  interpreted,  which  prohib- 
its a  court  from  receiving  the  verdict  of  a  jury  on  Sunday. 
The  case  of  Nabors  v.  The  State,  6  Ala.  Rep.  200,  is  clearly 
distinguishable  from  the  present.  There  the  question  was, 
whether,  if  the  term  of  a  Circuit  Court  is  limited  by  law,  to 
one  week,  it  does  not  expire  on  12  o'clock  of  Setturday  night, 
so  that  a  verdict  returned  after  that  hour,  though  the  case 
was  submitted  previously  to  a  jury,  is  void  ?  Both  branches 
of  this  inquiry  were  answered  in  the  affirmative.  Perhaps 
there  is  a  dictum  added,  intimating  that  no  judicial  i»roceed- 
ing  done  on  the  first  day  of  the  week,  will  be  recognized  as 
▼alid,  this  dictum  is  a  reiteration  of  what  had  been  said  by 
others,  and  as  a  general  proposition,  we  think  is  correct,  even 
at  common  law.  In  Sayles  v.  Smith,  12  Wend.  Rep.*  67,  it 
was  said,  that  although  such  is  the  law,  yet  "all  acts  and 
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and  transactions  are  lawful,  done  on  the  -Sabbath,  unless  pro- 
hibited, ehher  by  the  common  law  or  by  statute." 

In  Van  Riper  v.  Van  Riper,  1  South  Rep.  156,  Mr.  Jus- 
tice Southard  said,  <<  A  judgment  need  in  no  case  necessarily 
be  rendered  on  the  Sabbath;  arerdict  must  in  scnne  instances 
be  received  on  that  day,  or  the  jury  be  dismissed  without  re- 
ceiving a  verdict  at  all  from  their  hands."  Again;  <<  It  is  a 
solemn  duty,  both  of  courts  and  juries,  so  to  arrange  their 
business,  and  so  discharge  their  duties,  as  never  to  encroacb 
in  the  smallest  degree,  on  the  Sabbath,  if  it  be  posf^ible  to 
avoid  it ;  yet  where  the  jury  have  been  compelled  to  reach 
the  morning  of  that  day,  before  their  verdict  was  prepared,  I 
see  no  mode  of  proceeding  so  proper,  as  to  receive  the  verdict, 
dismiss  the  jury  and  the  parties,  and  at  such  future  day  as 
may  be  convenient  and  proper,  take  the  subsequent  proceed- 
ings. This  must  be  done  ex  -necessitate.^^  The  learned 
Judge  cites  Pierse  v.  Lord  Fauconberg,  1  Burr.  Rep.  292* 
See  also  Regina  v:  Rosenberg  and  wife,  I  Brown's  Justicia- 
ry Rep.  367,  cited  from  6  Kinne's  L.  Comp.  230. 

Although  by  a  statute'of  this  State,  petit  jurors  are  to  be 
drawn  and  summoned  to  attend  a  term  of  the  Circuit  Court 
for  a  single  week,  where  it  is  of  longer  continuance,  and  tales- 
.men  are  to  be  summoned  for  the  day ;  yet  there  is  no  objec- 
tion to  their  remaining  beyond  the  week,  or  day,  in  atten- 
dance upon  the  court ;  and  it  is  altogether  proper  to  keep 
them  ill  service  for  a  longer  period,  where  a  cause  has  been 
submitted  to  them  within  the  time,  if  they  have  not  been  able 
to  agree  upon  a  verdict  before  its  expiration.  The  oath  of  a 
juror,  sujmnoned  for  the  week,  is,  that  he  will  well  and  truly 
try  all  issues,  ^c,  which  shall  be  submitted  to  him  during 
the  week,  "and  true  verdicts  render  according  to  the  evi- 
dence." Aitd  the  same  oath  is  administered  to  the  tales  ju* 
rors,  substituting  the  word  "day"  for  "  term."  [Clay's  Dig. 
456,  ^  27 ;  446,  §  32 ;  458,  §  56.  J 

In  the  case  at  bar,  the  term  of  the  Circuit  Court  continued 
after  the  week,  when  the  cause  was  submitted  to  the  jury,  and 
is  thus  distinguished  from  Nabors  v.  The  State,  supra.  The 
45ase  cited  from  1  Southard,  we  think,  lays  down  a  reasona- 
ble and  proper  rule — the  verdict  was  consequently  regularly- 
received  by  the  clerk,  according  to  the  agreement  of  the  par- 
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ties,  on  Sunday,  and  it  was  entirely  competent  to  have  ren- 
dered judgment  thereon,  any  subsequent  judicial  day  of  the 
term. 

This  court  has  said,  that  "  following  what  we  conceive  to 
be  the  best  established  practice,  we  are  of  opinion,  that  the 
court  trying  the  cause  ought  not  to  grant  a  new  trial  for  the 
causes  embraced  by  a  bill  of  exceptions,  unless  the  party 
submitting  a  motion  distinctly  waives  the  exception.  If 
however,  the  primary  court  make  no*  such  requisition  of  a 
party  moving  for  a  new  trial,  but  allows  his  exception,  and 
considers  and  overrules  his  motion  for  a  new  trial,  the  ap- 
pellate court  cannot  refuse  to  consider  the  exceptions."  [9 
Porter's  Rep.  104.]  In  the  present  case,  the  motion  for  a 
new  trial  was  rested  on  other  grounds  than  those  upon  which 
a  reversal  of  the  judgment  is  sought ;  so  that  the  Circuit 
Court  could  not  have  required  a- withdrawal  of  the  motion. 
But  if  the  grounds  had  been  identical,  the  case  cited  shows, 
that  this  court  could  not  repudiate  the  bill  of  exceptions ;  it 
is  for  the  primary  court  to  put  a  party  to  elect  whether  he 
will  avail  himself  of  it  and  abandon  his  motion. 

For  the  error  in  the  first  caid  second  points  considered,  the 
judgment  is  reversed  and  the  cause  remanded. 


GIVENS  V.  LAWLER. 


1.  Where  tbe  puties  to  a  controveny  with  respect  to  whether  a  tnnsactios 
w&B  a  purchase  of  slaves,  or  a  loan  of  money,  entered  into  an  agreement . 
rektive  to  the  disposition  of  one  of  the  slaves,  bat  agreed  that  the  writing 
should  not  be  used  by  either  as  evidence,  and  on  the  same  day  one  exe- 
cutes a  receipt  to  the  other,  purporting  to  be  a  receipt  of  notes  in  foil  for 
tibe  slave,  if  the  latter  paper  is  given  in  evidence,  the  opposite  party  may 
introdnce  the  agreement,  to  explain  the  whole  transaction,  notwidistaii^g^ 
the  agreement  not  to  use  it  as  evidence. 

%  When  two  papers  are  before  the  juiy  as  evidence,  one  of  which,  if  not  part 
of  the  same  tnmsaction  with  the  other,  will  natoially  affset  the  right  ef 
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the  plaintiff  to  recover,  but  will  not  if  the  transaction  ie  one  and  the  same ; 
the  court  does  not  submit  a  question  of  law,  when  it  instructs  the  jurj  to 
^  ascertain  to  what  extent  one  of  the  papers  will  affect  the  plaintiff^s  rights 
The  charge  will  be  construed  with  reference  to  the  question  of  identity. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

Assumpsit,  by  Lawjer,  on  the  common  counts,  *against  ' 
Givens.  *^ 

At  the  trial,  on  the  general  issue  and  other  pleas,  it  was  in 
evidence,  that  in  December,  1843,  two  slaves,  a  woman  and 
her  child,  went  from  the  possession  of  the  defendant  to  the 
possession  of  the  plaintiff;  about  the  same  time,  $500  in  mo- 
ney, went  from  the  possession  of  the  plaintiff  to  the  posses- 
sion of  the  defendanf.  On  the  14th  January,  1844,  the  wo- 
man was  burned  to  death  in  the  plaintiff's  possession.  The 
plaintiff  alledged  the  transaction  referred  to,  was  a  loan  ofjthe 
money,  and  proof  was  given  conducing  to  prove  this  fact,  as 
well  as  that  he  had  not  purchased  the  slaves.  The  defend- 
ant's evidence  conduced  to  show  the  transaction  was  an  ab- 
solute sale  of  the  slaves,  and  this  he  relied  on  as  a  defence  to 
the  suit.  Whether  it  was  a  loan  of  the  money,  or  a  sale  of 
the  slaves,  was  the  turning,  and  only  point  made  in  the 
cause. 

The  defendant  proved  the  execution  by  the  plaintiff  of  the 
following  writing,  viz  : 

Rec'd  of  E.  L.  Givens,  one  note  of  hand  on  J.  D.  Shelly, 
for  thirty  dollars,  one  on  J.  S.  Reese,  for  fifty  dollars,  an  ac- 
count on  T.  Lawler,  for  ten  dollars,  and  one  on  J.  Lawler  for 
ten  dollars,  in  full  payment  for  a  negro  child,  named  Rosy. 
January  20,  1844. 

Signed,  Isaac  Lawlkr. 

And  gave  some  proof,  tending  to  show  the  negro  child  there- 
in named,  was  the  child  of  the  woman  who  was  burned, 
and  that  it  was  the  child  which  went  to  the  plaintiff's  pos- 
session. 

The  plaintiff  then  produced  and  proved  the  following  writ- 
ten agreement  between  the  parties,  viz  ;  I  have  this  day  de- 
livered into  the  ppssession  of  Edward  L.  Givens,  an  infant 
negro  named  Rosy,  child  of  a  woman  named  Lucy,  lately 
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Imnied,  and  the  said  child  shall  become  the  property  of  the 
said  Givens  apon  his  giving  to  me  $100  in  good  cash  notes,* 
on  men  in  this  county,  (Talladega,)  And  it  is  further  agreed 
between  us,  that  if  Isaac  Lawler  recover  the  full  amount 
paid  by  me  to  said  Givens,  say  $425,  on  an  agreed  trade  be  • 
tween  said  Givens  and  myself,  for  said  two  negroes,  which 
by  me,  the  said  Lawler,  is  asserted  to  have  been  rescinded, 
and  by  the  said  Givens  is  denied,  in  a  suit  which  I  am  about  * 
to  institute  against  Givens,  for  said  sum  of  money,  then  the 
judgment  shall  be  credited  with  the  sum  of  $100.  And  if 
Ido  not  recover,  then  said  negro  child  is  to  belong  to  said 
Givens,  when  I  am  paid  said  note  or  notes  to  the  amount  of 
1 100.  It  IS  further  agreed  between  said  Givens  and  myself, 
^at  neither  of  us  shall  be  prejudiced  by  any  admissions,  or 
supposed  admissions,  in  this  instrument  contained,  nor  i^all 
the  same  be  used  in  evidence  in  said  suit ;  and  if  no  suit  be 
brought,  then  said  negro  child  shall  belong  to  said  Givens, 
upon  payment  of  said  $100,  as  above  agreed  on,  in  good  cash 
notes,  on  men  in  Talladega  county.  And  it  is  further  agreed 
between  us,  that  this  instrument  be  delivered  to  Jacob  Shel- 
ly, as  keeper  of  the  same. 

This  is  dated  20th  January,  1844,  and  signed  by  plaintiff 
and  defendant. 

The  plaintiff  first  showed  this  instrument  to  the  court, 
and  upon  it  moved  to  exclude  from  the  jury  the  receipt  offer- 
ed in  e^dence  by  the  defendant,  but  the  court  overruled  the 
motion,  and  the  defendant  read  the  receipt  to  the  jury.  The 
plaintiff  then  offered  the  agreement  as  evidence  to  the  jury,- 
for  the  purpose  of  explaining  the  receipt. 

The  defendant  objected  to  the  reading  of  the  agreement, 
but  the  court  allowed  it  to  be  read  .to  the  jury,  upon  the  con- 
'dition,  and  alone  for  the  purpose  afterwards  explained  in  tho 
charge,  and  for  no  other  purpose.  After  reading  the  agree- 
ment, the  j^intiff  again  moved  the  court  to  exclude  the  re* 
oeiptfrom  the' jury,  but  this  was  refused.  By  the  defendant 
it  wasccmtended  before  the  jury,  that  the  receipt  before  them 
being  made  subsequent  to  the  burning  of  the  woman,  was  an 
acknowledgement  of  the  plaintiff,  that  the  title  to  the  staves 
was  in  him. 
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In  charging  the  jury,  the  court  instructed  them  that  they 
must  take  the  receipt  and  in  connection  with  the  other  testi* 
money  in  the  cause,  and  ascertain  whether  they  referred  to 
one  and  the  same  transaction,  and  to  the  child  of  the» woman 
who  had  been  burned  ,*  unless  they  found  them  to  refer  to  the 
same  transaction,  then  they  should  discard  the  agreement 
from  their  deliberations  altogether.  If  they  find  them  to  re- 
fer to  one  and  the  same  transaction,  they  woald  construe 
them  together ;  that  the  agreement,  upon  its  face,  showed 
that  the  transaction  therein  referred  to,  was  not  to  prejudice 
either  plaintiff  or  defendant  in  the  suit,  and  they  would  be  al* 
lowed  to  look  at  it,  to  ascertain  to  what  extent  the  said  paper 
or  receipt  should  affect  the  plaintiff's  rights  in  the  action  ; 
for  no  other  purpose  whatever,  could  they  look  to  the  agree- 
ment in  evidence. 

To  the  reading  of  this  agreement  in  evidence,  and  to  the 
charge  in  relation  to  it,  the  defendant  excepted,  and  here  as- 
signs the  admission  and  charge  as  error. 

S.  F.  Rice,  for  the  plaintiff  in  error,  insisted — 
1.  That  the  agreement  was  admitted  in  direct  violation  of 
the  agreement  of  the  parties,  who  had  the  right  to  stipulate 
as  they  chose.  As  the  evidence  was  improper,  the  court  will 
revprse,  without  reference  to  the  effect  produced.  [1  Munf. 
288.] 

"  2.  But  the  court  also  referred  to  the  jury  to  ascertain  to 
what  extent  the  receipt  should  affect  the  plaintiff's  right  of 
action.  This  was  a  legal  question  to  be  decided  by  the 
court.  [Pistole  v.  Street,  6  Porter,  64 ;  Earbee  v.  Craig,  1 
Ala.  Rep.  607.] 

White,  contra. 

GOLDTHWAITE,  J.— A  very  brief  consideration  is  all 
which  this  case  requires.  It  seems  the  defendant,  whether 
by  accident  or  design  is  wholly  immaterial,  had  obtained  & 
writing  signed  by  the  plaintiff,  which  mi^t  be  constiraed 
as  the  assertion  of  an  absolute  title  to  one  of  the  slaves ;  to 
rebut  this  presumption  it  was  only  necessary  to  produce  the 
agreement  made  between  the  parties,  evidently  with  reference 
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to  the  same  subject  matter.  This  agreement,  however,  con- 
tains a  stipulation  that  it  shall  not  he  i^ed  as  evidence  upoft 
the  trial.^  Now  for  what  purpose  was  this  agreement?  Cer- 
tainly not  that  the  defendant  should  be  permitted  to  use, 
without  explanation,  another  paper,  part  of  the  same  trans- 
action. We  cannot  permit  ourselves  to  further  illustrate  a 
proposition  which  seems  so  plain.  The  defendant  himself, 
puts  in  evidence  a  part  of  the  same  transaction,  and  will  not 
be  heard  to  complain  afterwards,  that  the  whole  is  given  to 
the  jury- 

2.  We  are  unable  to  see  that  any  qusstion  of  law  was  left 
to  the  decision  of  the  jury.  The  defendant  insisted  before 
it,  that  the  receipt  was  an  admission  by  the  plaintiff,  of  a  right 
.  to  sell  the  slave,  but  the  court  instructs,  that  this  receipt  is 
the  subject  of  explanation,  by  the  agreement  of  the  same 
date,  if  both  referred  to  the  same  transaction.  The  identity 
of  the  transaction,  was  the  matter  left  to  the  jury,  to  deter- 
mine the  extent  to  which  the  receipt  should  affect  the  plain- 
tiff's  right.  If  identical,  then  the  law  as  argued  by  the  de- 
fendant, had  no  application,  but  if  distinct  and  separate  trans^ 
actions,  or  with  reference  to  different  slaves,  the  law  as  assert- 
ed in  argument,  was  admitted  to  govern. 
Let  the  judgment  be  a^rmed. 


PINKSTON  V.  TALIAFERRO.  . 

1.  After  the  depositions  are  published,  and  the  cause  reodj  fov  a  hearing,  it 
is  in  the  diacietion  of  the  Chancellor  to  permit  an  amendment 
^2.  A  surety  who  discharges  the  debt  of  an  insolvent  principal,  by  a  pajrment 
L      in  money,  and  in  his  own  note,  which  is  received  by  the  creditor  as  pay- 
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ment,  aud  the  evidence  of  the  original  debt  given  up,  may  we  a  ooHUie^ 
for  contribution. 
3.  A  surety  who  has  paid  the  Sebtof  a  dead,  and  insolvent  piincipal,  and  laid 
in  his  claim  before  the  Orphans'  Court,  at  the  same  time  that  he  is  suing  a 
CO-  surety  for  contribution,  will  be  held  a  trustee  for  such  co-surety  for  one 
half  the  amount  recovered  in  the  Orphans'  0>urt ;  but  cannot  be  restrain- 
ed from  proceeding  in  Chanceiy,  until  the  final  settlement  and  order  of 
distribution,  although  he  is  the  administrator  of  the  principal  debtor. 

Error  to  the  Chancery  Court  at  Montgomery. 

The  bill  was  filed  by  the  defendant  in  error,  to  obtain  con- 
tribution from  the  plaintiff  in  error  as  co-surety.  The  alle- 
gations of  the  bill  are,  that  the  complainant,  together  with 
Cummings  &  Spyker,  and  Martin  M.  Armstrong,  were  sure- 
ties for  one  Thornton  Taliaferro,  in  a  note  to  the  Branch 
Bank  at  Montgomery,  for  $4,406  79,  due  July  1,  1842. 
That  before  the  maturity  of  the  note,  Thornton  Taliaferro 
departed  this  life — that  letters  of  administration  have  been 
granted  to  complstlnant,  on  his  estate,  which  has  since  been 
declared  insolvent,  by  the  Orphans'  Court.  That  complain- 
ant h£ls  paid  the  entire  amount  of  said  note  to  the  Bank,  by 
a  cash  payment  of  $1250,  and  the  residue  in  a  note  with 
new  sureties,  which  was  accepted  by  the  Bank,  in  payment 
and  discharge  of  the  old  note,  on  the  3d  November,  1843, 
amounting  then  to  $4,498  19.  That  the  other  sureties,  on 
the  note  are  wholly  insolvent. 

The  prayer  of  the  bill  i^  that  the  defendant  be  required 
to  contribute  one  half  the  amount  so  paid. 

Pinkston,  by  his  answer,  admits  the  material  allegations  of 
the  bill,  except  the  insolvency  of  the  estate  of  Thornton  Ta- 
liaferro, and  alledges  that  the  complainant  is  the  administra- 
tor, and  has  reported  the  estate  insolvent,  but  denies  that  it 
is  so,  if  just  claims  only  are  allowed.  Insista  that  complain- 
ant has  assets  in  his  hands  unappropriated,  which  he  can  ap- 
ply to  reimburse  himself. 

Testimony  was  taken,  and  at  the  December  term,  1844, 
the  cause  was  called  for  a  hearing.     The  defendant  then 
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moved  to  amend  his  answer,  so  as  to  state  that  since  the  last 
tenn,  (which  was  after  the  answer  yas  filed,)  complainant 
iKid  obtained  a  judgment  for  the  debt  mentioned  in  the  bill, 
and  that  he  had  assetts  in  hand,  sufficient  to  pay  fifteen  cents 
in  the  dollar  of  the  claims  against  the  estate. 

The  Chancellor  refused  to  permit  the  amendment  to  ba 
made,  and  rendered  a  decree  requiring  the  defendant  to  con- 
tribute one  half  the  amount  paid  to  the  Bank. 

Elmobe  &  Belser,  for  the  plaintiff  in  error,  argued,  that 

the  amendment  should  have  been  allowed,  as  it  did  not  ap- 

'  pear  from  the  record,  that  publication  had  passed,  except  from 

the  statement  of  the  Chancellor,  which  they  contended  was 

no  proof  of  the  fact. 

.They  further  argued,  that  a  surety  suing  for  contribution 
in  Chancery,  cannot  recover,  although  the  principal  may  be 
insolvent,  if  he  lias  in  his  own  hands  the  means  of  reimburs- 
ing himself.  That  such  is  the  fact  here,  as  shown  by  the 
proof,  at  least  as  to  part  of  the  sum  paid — ^he  being  the  ad- 
ministrator, and  as  Such  having  possession  of  the  effects  of 
the  estate. 

They  also  contended,  that  if  he  could  recover  at  all,  it 
could  only  be  to  the  extent  of  the  money  paid  by  him  as 
surety.  That  a  payment  in  his  own  note,  would  not  author- 
ize a  suit  for  contribution  against  a  co-surety. 

J.  P.  Saffold,  contra.  A  party  has  no  right  to  amend  af^- 
ter  the  cause  is  at  issue,  as  was  clearly  the  case  here.  [5  Ala. 
Rep.  550.]  The  matter  of  the  amendment  was  wholly  im- 
material. It  is  no  obstacle  to  his  recovery  that  he  has  o^ 
tained  a  judgment  also  against  the  estate  of  his  principal,  he 
can  have  but  one  satisfaction.  He  is  not  obliged  to  retain, 
bat  may  elect  whether  he  will  retain  or  not.  [Went,  on  Ex. 
77 ;  Ram.  on  Assets,  265 ;  1  Lomax,  417 ;  Plowden,  184 ; 
Cro.  Oar.  37;  Vin.  Ab.  400;  9  Dana,  190;  4  Bq.  Dig, 
190.] 

The  objection  is  not  sufficient,  because  it  is  not  shown 
vhat  the  value  of  the  assets  is,  the  estate  not  being*  settled. 
[1  Lomax,  418 ;  11  Finer,  444.] 

A  payment  of  the  debt  by  a  negotiable  no4e,  is  sufficient  4o 
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authorfze  a  'suit  for  contribution.  -  The  debt  being  extin- 
guished, is  in  law  a  payment.  [11  Johns.  Rep.  518  ;  8  lb. 
206 ;  6  Cow.  470 ;  5  Wend.  86 ;  19  Id.  423 ;  2  Esp.  R. 
671.] 

%  ORMOND,  J— ^The  depositions  in  the  cause  being  pub- 
lished, and  it  being  ready  for  a  hearing,  the  defendant  had 
not  the  right,  as  a  matter  of  course,  to  amend  his  answer, 
and  the  refusal  of  the  Chancellor  to  permit  the  amendment, 
to  be  made,  cannot  therefor^  be  reviewed  in  this  court. 

We  need  not  enter  upon  the  inquiry,  whether  the  admink- 
trator  could  be  compelled  to  retain  in  his  hands  that  portion 
of  the  assets  which  may  be  allotted  to  him  on  the  final  set- 
tlement of  the  estate  of  his  intestate,  as  it  cannot  be  known 
nntil  the  final  settlement  and  order  of  distribution,  what  that 
sum  will  be.  It  is  very  clear,  however,  that  the  complain- 
ant must  be  taken  to  have  acted  on  behalf  of  his  co-surety, 
as  well  as  himself,  in  asserting  his  claim  before  the  Orphans' 
Oourt,  for  the  money  he  has  paid  for  his  principal,  whilst  he 
is  at  the  same  time  prosecuting  a  suit  a'gainst  his  cosurety 
for  contribution.  The  result  of  his  obtaining  a  decree  against 
the  co-surety,  will  be,  to  make  "him  equally  interested  with 
himself  iu  the  judgment  which  may  be  obtained  in  the  Or- 
phans' Court,  and  being  in  his  name,  he  will  be  a  trustee  for 
his  co-surety  for  one  half  the  amount. 

The  only  debateable  question  in  the  case,  is,  whether  the 
complaifnant  has  made  such  a  payment  of  the  debt  of  the 
principal,  as  will  authorize  him  to  proceed  against  his  co- 
surety for  contribution.     In  this  case,  it  appears  the  com- 
plainant made  a  new  contract  with  the  Bank,  the  creditor, 
by  paying  a  portion  of  the  debt  in  money,  and  executing  his 
note,  with  sureties  provided  by  himself,  for  the  residue  ;  up- 
on the  receipt  of  which  the  original  debt  was  discharged,  and 
the  note  given  up  to  the  complainant.     This  is  such  a  pay- 
ment as  will  authorize  the  surety  to  bring  his  action  for  eotir- 
tribution.     [Robertson  v.  Maxcey,  6  Dana,   101 ;  Weather- 
by  vi  Mann,  11  Johns.  518,]     It  cannot  be  doubted,  that  if 
he  had  compounded  with  the  Bank,  and  discharged  the  orig- 
inal debt,  with  a  less  sum  than  the  amount  due^  the  agree- 
ment would  imire  to.  the  benefit  of  the  co-snrety.     This  re- 


JANUARY  TERM,  1846. 561 

Jchiiaon  &  Nofrig  v.  McLgqghiiiu 


/  suits  from  the  fact,  that  the  right  to  contribution  does  not 
/  arise    from  contract,   but    from    equitable    considerations, 
;    springing  from   the  relation  they  bear  to  each  other,  and 
!    from  the   fact   that  they  hare  a  common  interest,  and  a 
common  burthen  to  bear.     Any  advantage,  therefore,  gained 
by  one  in  the  payment  of  the  debt,  must  be  for  the  benefit 
v^  all.     Here  no  advantage  has  been  gained.     The  origin?^ 
debt  is  discharged  by  one  surety,  who  has  secured  its  pay- 
ment to  the  satisfaction  of  the  creditor,  and  this  as  it  regards 
the  other  surety,  is  precisely  equivalent  to  a  payment  in  mo- 
ney.    Decree  affirmed. 


JOHNSON  &  NORRIS  v.  McLAUGHLIN. 

1.  Where  the  sheriff  is  the  defendant  in  a  judgment,  either  in  his  own  right, 
or  as  an  administrator,  an  execution  issued  thereon,  whether  in  form  a^ 
trifaida8^  or  a  venditioni  exponaSf  should  be  addressed  to  the  coroner,  and 
if  it  is  directed  to  the  sheri:^  arid  placed  inhis  hapds  to  be  executed,  him- 
self  and  suretieB  are  not  liable  on  the  sommaiy  remedy  provided  by  statute 
for  a  defiMilt  in  Miag  to  return  it    And  in  such  case,  if  the  executioiii 

.  does  not  8faiQw,that  the  sheriff  is  the  defendant  therein,  he  may  plead  the 
fact  as  a  defence,  and  establish  it  by  extrinsic  proo£ 

2.  Although  it  may  not  be  an  available  error  to  strike  out  a  bad  plea,  yet  a 
plea  which  would  be  good  on  demurrer,  cannot  be  stricken  out  on  motion. 

Error  to  the  Circuit  Court  of  Perry. 

This  was  a  motion  at  the  suit  of  the  plaintiffs  in  error, 
against  the  defendant,  McLaughlin,  as  sheriff  of  Perry,  and 
the  sureties  in  his  official  bond,  for  the  failure  to  return  a 
writ  of  execution  in  the  ndture  of  a  venditioni  exponas.  The 
judgment  upon  which  the  process  was  founded,  wa^  recov- 
ered in  the  County  Court,  by  the  plaintiff,  against  McLaugh- 
lin, ex  officio  administrator  de  bonis  non  of  George  Y.  W. 
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Farrer,  lor  the  som  of  $680  56,  damages,  besides  oosts;  and 
the  venditioni  exponas  was  placed  in  the  hands  of  McLaugh* 
lin  on  the  14th  February,  1840,  shortly  after  the  judgment 
was  recovered,  commanding  him  to  sell  certain  real  estate 
therein  particularly  described. 

In  the  County  Court  there  was  a  demurrer  to  the  notice, 
which  was  overruled,  and  thereupon  defendants  pleaded — 
1.  Nul  tiel  record.  2.  A  denial  of  the  sheriff's  default.  3. 
That  the  defendant  in  execution  was  sheriff  at  the  time  the 
execution  is  alledged  to  have  been  issued,  and  not  returned, 
and  that  the  supposed  execution  in  the  natureof  arewAVfon/ 
exponas  was  issued  against  him  as  administrator  of  George 
Y.  TV.  Farrar.  The  third  plea  was  stricken  out  on  plaintiff 's 
motion  ;  upon  the  first  issue  was  tried  by  the  court,  and  de- 
termined in  favor  of  the  plaintiiffs  ;  the  second  was  submit- 
ted to  a  jury,  who  returned  a  verdict  for  the  plaintiffs,  and 
judgment  was  rendered  accordingly. 

Pending  the  trial  before  the  jury,  a  bill  of  exceptions  was 
sealed  at  the  instance  of  the  defendants,  which  presents  the 
following  points :  1.  In  the  bond  of  the  sheriff  and  his  sure- 
ties, one  of  the  sureties  was  described  as  Edward  W.  King, 
and  subscribed  it  E.  W,  £ing ;  it  was  proved  that  his  real 
name  was  Edwin  W.  King ;  thereupon  the  defendants  ob- 
jected to  the  admission  of  the  bond  to  the  jury,  but  the  ob- 
jection was  overruled.  2.  The  defendants  offered  to  prove, 
that  the  estate  of  which  McLaughlin  was  administrator,  was 
insolvent,  so  that  nothing  could, be  made  of  it,  and  cons^ 
quently  the  plafntiffs  were  not  injured.  Further;  that  there 
were  other  executions  in  the  same-condition  with  the  plaintiffs' 
as  to  date  of  judgment,  execution,  &c.  under  which  all  the  pro- 
perty belonging  to  the  intestate's  estate  that  could  be  reach- 
ed, 'was  levied  on  and  sold,  and  the  proceeds  distributed  be- 
tween them,  according  to  their  respective  amounts.  But  this 
evidence  was  all  excluded  on  motion  of  plaintiffs'  counsel* 
3.  When  the  jury  retired  to  consider  their  verdict,  both  par- 
ties agreed  that  the  clerk  might  receive  the  verdict  in  the 
recess  of  the  court,  and  put  it  in  form.  The  jury  returned  a 
verdict  thus ;  "  We,  the  jury,  find  for  the  plaintiff,  and  assess 
the  damages  at  $789  44  cts.;*'  whereupon  the  plaintiffs' 
counsel  prayed  the  court  to  modify  the  verdict,  so  as  to  make 
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it  read  thus :  "  We,  the  jury,  find  for  the  plaintiffs,"  and  an . 
ainendment  was  made  accordingly,  notwithstanding  the  de- 
fendant's objection* 

The  judgment  rendered  in  the  County  Court  was  reversed 
by' the  Circuit  Court,  on  error,  and  this  judgment  of  reversal 
is  now  drawn  in  question. 

O.  W.  Gayle,  for  the  plaintiffs  in  error,  made  the  following 
points :  1 .  -  The  administration  attaches  to  the  office  of  she- 
nS,  and  hot  to  the  person.  [Clay's  Dig.  222,  ^  10.]  In  such 
case  the  sheriff  has  no  interest  which  disqualifies  him  to  ex- 
ecute the  process.  ]Id.  159,  ^2.]  But  if  the  law  be  pther- 
wioe,  the  sheriff  waived  all  objection  to  the  irregularity.  [2 . 
Stew.  Repw  462.]  A  venditifmi  exponas,  is  an  execution, 
[Minor's  Rep.  376.]  2.  It  was  discretionary  with  the  court 
to  strike  out  the  third  plea^  and  its  rejection  was  not  ground 
of  enr<Hr.  [3  Stew.  Rep.  172.]  3.  As  to  the  name  of  the 
surety.  King,  whether  there  was  a  mistake  in  point  of  fact, 
Qr  not,  is  unimportant ;  the  bond  was  correctly  described  in 
the  notice,  and  that  is  sufficient.  If  it  is  not  his  bond,  ha 
should  have  denied  the  execution  of  it  by  plea.  4.  The  ix)-* 
solvency  of  Farrar's  estate  was  an  immaterial  inquiry,  and 
evidence  in  respect  to  it  properly  excluded.  [1  Stew.  Rep. 
63;  6  Porter's  Rep.  637.] 

The  modification  of  the  verdict,  so  as  to  make  it  what  the 
jury  intended,  viz :  to  conform  to  law,  was  authorized  by  the 
censent  of  the  parties.  As  to  the.  other  questipijis  arising  up^ 
cm  the  bill  of  exceptions,  it  is  cljear  that  the  Coimty  Cour* 
decided  correctly. 

A.  GnAHAH,  (of  Perry,)  for  the  defendants,  insisted,  that 
the  execution  in  question  was.  a  nullity,  and  the  sheriff  was 
not  bound  to  notice  it.     [4  Aia.  Rep.  679 ;  6  Id.  6d7 ;  7  Id. 

6©a] 

.  :']7be  judgment  on  which  the  t^emfi/font  exponas  was  founded 
wajA  not  rendered  against  the  intestatein  his  lifetime,  but  the 
sheriff,  who  was  administrator  de  bonis  non;  under  such  -a 
jad^pment  the  real  estate  of  the  intestate  cannot  be  sold  even 
by  M9.^.,  much  less  by  execution.  [1  Stew.  Rep.  193.] 
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If  this  were  regular,  the  sheriff  cannot  be  required  to  execate  • 
process  to  which  he  is  a  party.  [1  Stew.  Rep.  375 ;  i  Id* 
462.]  It  may  not  be  error  to  strike  out  a  bad  plea,  but  it 
cannot  be  allowable  thu«  to  dispose  of  a  good  one.  [1  Stew. 
Rep.  70 ;  4  Stew.  &  P.  Rep.  326 ;  3  Ala.  Rep.  900.]  TBe 
bond  should  have  been  excluded  from  the  jury,  for  the  mis* 
take  in  King's  first  name. 

:  COLLIER,  0.  J.— The  first  question  to  which  our  sMett- 
tion  has  been  directed  is  this,  was  the  execution  in  respect  to 
Which  the  sheriff  is  charged  with  a  defkult,  properly  direct^ 
^d  to  him,  arid  was  he  bound,  or  even  authorized,  to  obey  its 
mandate?  The  sheriff  is  the  usual  executive  officer  for  the 
aervine  of  process,  issuing  from  courts  of  record,  and  where 
he  is  competent,  it  should  be  addressed  generally  ^  to  any 
sheriff  of  the  State,"  &c.  [Clay's  Dig.  199,  ^  1 ;  836,  ^  13».] 
And  "  when  any  process  shall  issue,  which  shall  be  reqaited  tty 
be  served  or  executed  by  the  coroner,  the  same  shall  be  di> 
rected  '  to  any  coroner  of  the  State  of  Alabama.* "  [Id.  ^  133  j 
Pope  &  Hickman  v.  Stout,  1  Stew.  Rep.  375;  SeweH  T. 
Bates'  Adm'r,  9  Stew.  Rep.  463 ;  Adamson  v.  Parker,  3  Ala. 
Rep.  727.] 

It  is  laid  down  generally,  that  when  just  exception  caube 
taken  to  the  sheriff,  because  of  his  interest  in  the  suit,  or-  m^ 
lationship  to  either  plaintiff  or  defendant,  the  process  must 
be  awarded  to  the  coroner  for  execution,  instead  of  the  she* 
riff.     [3  Step.  Com.  37;  3  Dane's  Ab.  62;  The  Stirte  r. 
Monk.  8  Ala.  Rep.  416 ;  Giles  v.  Brown,  1  Const.  Rep.  S.  C- 
230.]    If  the  sheriff  be  a  party,  the  law  requiring  tfie  writ 
to  be  addressed  to  the  coroner  is  not  merely  directory,  but  if 
disregarded,  it  has  been  held,  the  court  will  set  aside  the 
process  upon  an  affidavit  that  the  sheriff'  is  interested.  [Wee* 
ton  V.  Coulson,  1  Bla.  Rep.  506.]    In  Brewer  v.  Olouoester, 
14  Mass.  Rep.  216,  it  was  judged  to  be  a  good  cause  to  atete 
a  writ,  that  it  was  served  by  an  officer,  or  other  person  not 
legally  authorized  to  serve  it.     [See  Adamson  v.  Psurker^  M 
al.  3  Ala.  Rep.  727.]    It  is  clearly  inferrible  from  whM  lias 
^  been  said,  that  it  is  not  indispensable  to  the  sheriff's  dieqttAl<- 
ification,  that  he  should  be  a  party  to  the  record,  or  thnt  he 
should  have  a  pecuniary  interest.    If  he  stands  in  such  a  re- 
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lation  in  respect  to  one  of  the  parties  as  would  probably  make 
him  solicitous'for  his  success,  he  is  incompetent  to  execute 
process,  in  the  manner  of  serving  which,  he  is  invested  with 
any  latitude  of  discretion.     So  solicitous  has  the  law  been 

.  to  secure  suitors  impartial  officersy  that  it  has  even  beenheldi 
that  proqess  to  which  a  corporation  is  a  party  must  be  exe- 
cuted by  the  coroner,  if  the  sheriff  be  one  of  its  members;  or 
reside  within  its  limits.  [8  Mass.  Rep.  96 ;  14  Id.  216  ;  17 
Pick.  166.     But  see  1  Greenl.  Rep.  361 ;  4  Pick.  405.] 

Perhaps  it  would  have  been  too  much  to  assume  from  the 
notice  itself  that  the  defendant  in  execution  was  himself  the 
sheriff  in  whose  hands  the  process  was  placed,  merely  beoMstf 
he  bore  the  same  name.  The  third  plea,  however,  asserts 
soeh  to  be  the  iact,  and  thus  the  question  was  raised,  wheth- 
er aa  execution  against  a  sheriff,  as  administrator,  oan  with 
psojffiety  be  directed  to  any  sheriff,  &;c.,  and  placed  in'  bm 
hands  to  execute,  is  he  bound  to  obey  its  mandate,  and  ai^ 
the  sureties  in  his  official  bond,  if  he  fail  to  do  so,  liable  foy 
bis  defaidt  ?  Although  an  execution  is  said  to  issue  from  a 
court,  yet  the  issuing  of  it  by  the  clerk  is  a  ministerial  act, 
and  only  derives  judicial  sanction  from  its  conformity  to  the 
judgment.  Its  direction  to  any  class  of  executive  officers, 
docs  not  proceed  from  any  thing  found  in  the  judgment  itself, 
but  from  the  suggestion  of  the  clerk,  whose  duty  it  is  to  give 
it  the  proper  form.  Hence  it  is  clearly  competent  for  the 
defendant  in  execution  to  object  to  it  for  non-conformity  to 
the  judgment,  or  by  showing  that  it  was  directed  to  an  offi- 
cer who  was  incompetent  to  execute  it.  Several  of  thecitfl^ 
tions  we  have  made,  show  that  for  the  latter  cause,  it  could 
be  quashed  on  motion.  In  the  present  case,  it  is  true,  no  for- 
mal motion  to  quash  the  execution  was  submitted  to  the 
County  Court,  yet  the  third  plea  explicitly  alledged  the  mis- 
direction as  a  bar  to  the  motion  founded  on  the  failure  to  le- 
tom  it.  If  it  had  been  necessary  to  quash  the  execution,  in 
order  to  give  the  sheriff  and  his  sureties  the  advantage 
they  were  entitled  to  claim  from  its  defectiveness,  this  plea, 
in  a  proceeding  not  ccmdueted  according  to  strict  legal  forms, 
might  perhaps  have  been  treated  as  amotion  to  quash.  Up- 
on a  moiioin  to  strike  out,  or  on  a  demurrer,  the  truth  of  it 

should  be  considered  as  admitted,  and  if,  upon  an  issiie,  a  ju- 
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In  charging  the  jury,  the  court  instructed  them  that  they 
must  take  the  receipt  and  in  connection  with  the  other  testa- 
money  in  the  cause,  and  ascertain  whether  they  referred  to 
one  and  the  same  tsansaction,  and  to  the  child  of  the» woman 
who  had  been,  burned ;  unless  they  found  them  to  refer  to  the 
same  transaction,  then  they  should  discard  the  agreement 
from  their  deliberations  altogether.  If  they  find  them  to  re- 
fer to  one  and  the  same  transaction,  they  would  construe 
them  together ;  that  the  agreement,  upon  its  face,  showed 
that  the  transaction  therein  referred  to,  was  not  to  prejudice 
either  plaintiff  or  defendant  in  the  suit,  and  they  would  be  al- 
lowed to  look  at  it,  to  ascertain  to  what  extent  the  said  paper 
or  receipt  should  affect  the  plaintiff's  rights  in  the  action  ; 
for  no  other  purpose  whatever,  could  they  look  to  the  agree- 
ment in  evidence. 

To  the  reading  of  this  agreement  in  evidtoce,  and  to  the 
charge  in  relation  to  it,  the  defendant  excepted,  and  here  as- 
signs the  admission  and  charge  as  error. 

S.  F.  Rice,  for  the  plaintiff  in  error,  insisted — 
1.  That  the  agreement  was  admitted  in  direct  violation  of 
the  agreement  of  the  parties,  who  had  the  right  to  stipulate 
as  they  chose.  As  the  evidence  was  improper,  the  court  will 
revprse,  without  reference  to  the  effect  produced.  [1  Munf. 
288.] 

*  %  l^X  the  court  also  referred  to  the  jury  to  ascertain  to 
what  extent  the  receipt  should  adect  the  i^ntiff 's  right  of 
action.  This  was  a  legal  question  to  be  decided  by  the 
court.  [Pistole  v.  Street,  6  Porter,  64;  Earbee  v.  Craig,  1 
Ala.  Rep.  607.] 

White,  contra. 

GOLDTHWAITE,  J.— A  very  brief  cbnsideraticm  is  all 
which  this  case  requires.  It  seems  the  defendant,  whether 
by  accident  or  design  is  wholly  inunaterial,  had  obtained  a 
writing  signed  by  the  plaintiff,  which  might  be  construed 
as  the  assertion  of  an  absolute  title  to  one  of  the  slaves ,-  to 
rebut  this  presumption  it  was  only  necessary  to  ptoduoe  the 
agreement  made  between  the  parties,  evidently  with  reference 
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to  the  same  subject  matter.  This  agreement,  however,  con- 
tains a  stipulation  that  it  shall  not  be  i:^ed  as  evidence  upoft 
the  trial.  Now  for  what  purpose  was  this  agreement?  Cer- 
tainly not  that  the  defendant  should  be  permitted  to  use, 
without  explanation,  another  paper,  part  of  the  same  trans- 
action. We  cannot  permit  ourselves  to  further  illustrate  a 
proposition  which  seems  so  plain.  The  defendant  himself, 
puts  in  evidence  a  part  of  the  same  transaction,  and  will  not 
be  heard  to  complain  afterwards,  that  the  whole  is  given  to 
the  jury. 

2.  We  are  unable  to  see  that  any  qusstion  of  law  was  left 
to  the  decision  of  the  jury.  The  defendant  insisted  before 
it,  that  the  receipt  was  an  admission  by  the  plaintiff,  of  aright 
to  sell  the  slave,  but  the  court  instructs,  that  this  receipt  is 
the  subject  of  explanation,  by  the  agreement  of  the  same 
date,  if  both  referred  to  the  same  transaction.  The  identity 
of  the  transaction,  was  the  matter  left  to  the  jury,  to  deter- 
mine the  extent  to  which  the  receipt  should  affect  the  plain- 
tiff's right.  If  identical,  then  the  law  as  argued  by  the  de- 
fendant, had  no  application,  but  if  distinct  and  separate  trans** 
actions,  or  with  reference  to  different  slaves,  the  law  as  assert* 
ed  in  argument,  was  admitted  to  govern. 

Let  the  judgment  be  a$rmed. 
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1.  After  the  depositioiiB  are  published,  and  the  catue  readj  far  a  hearing,  it 
u  in  the  discretiOiQ  of  the  Chancellor  to  pennit  an  amendmeat 
^Sl  A  Borety  who  discharges  the  debt  of  an  insolvent  piincipal,  by  a  pajrment 
^     in  money,  and  in  his  own  note,  which  is  received  by  the  creditor  as  pay- 
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guarded  against,  was  allowing  persons  to  render  tax  iists 
without  oath,  and  a  poll  t£ix  is  equally  within  the  evil  intend- 
ed to  be  prevented. 

GOLDTHWAITE,  J. — The  enactments  on  the  subject  of 
taxation  found  in  our  last  Digest,  are  the  unrepealed  parts  of 
distinct  statutes,  but  all  having  reference  to  the  same  matter, 
they  may»peoperly  be  construed  together,  as  parts  of  the  same 
general  system,  though  enacted  at  diflFerent  periods.     It  is 
evident  enough  that  many  subjects  of  taxation  being  entire- 
ly within  the  knowledge  of  the  individual  taxed,  it  is  import 
tant  to  require  their  discovery  by  the  oath  of   the  person 
made  chargeable.     Accordingly,  we  find  it  is  made  th^  duty 
«<  of  every  person  living  in  thi^  State,  who  is  lia)>le  to  pay 
tases,''  to  render  <<alist  of  his  taxable  property,"  to  the  a»« 
sessor,  between  the  1st  days  of  April  and  July,  in  every  year. 
And  all  persons  failing  to  make  return  of  their  taxable  pro- 
perty shall  be  deemed  delinquents,  and  shall  pay  the  assessor 
fifty  cents  for  having  to  go  to  the  place  of  residence  of  such 
delinquent  for  a  list  of  his  or  her  taxables,  or  the  amount  of 
taxes  due  from  such  delinquent.     [Dig.  663,  <J  32.]     At  the 
time  of  giving  in  to  the  assessor  the  list  of  taxable  pFoperty, 
the  person  giving  it  in  is  required  to  swear,  that  it  contains  a 
true  statement.     [lb.  <^  34.]     It  is  also  directed,  the  assessor 
s(hall  not,  in  any  instance,  receive  the  li^t  of  taxable  proper* 
.  ty,  unless  on  oath.     And  for  every  failore  on  his  part  to  »&« 
qnire  such  oath,  it  is  provided  the  assessor  shall  incur  a  for* 
feiture  of  twenty  dollars — one  half  to  the  person  suing,  aod 
the  other  half  to  the  S^te.     The  question  to  be  decided  is, 
whether  the  defendant,  under  the  circumstances  of  the  casei 
is  liable  to  this  forfeiture.     To  determine  this,  we  must  look 
Jo  the  misohief  which  the  statute  intended  to  prevent.     We 
£nd  the  sjEime  general  authority  given  to  the  assessor  to  ad- 
tninisterthe  oath  in  the  tax  laws  of  1815  and  1821,  but  the 
forfeiture  is  not  given  until  1827.     The  evil  then  seems  to 
Slave  been,  that  the  taxes  were  eluded,  by  the  assessors  not 
requiring  the  necessary  oath  to  be  made.     It  in  supposed  that 
the  terms  taxable  property,  do  not  include  a  poll  tax,  and 
:that  there  is  no  warrant  to  require  a  person  to  swear  he  has 
no  taxable  property,  but  only  to  verify  the  list,  when  he 
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chooses  to  give  one.  The  answer  to  this  is  found  in  the 
fact,  that  the  act  of  1843,  expressly  treats  the  poll  tax,  atf 
well  as  all  other  personal  taxes,^as  a  tax  upon  property.  It 
says,  upon  all  the  property  thereafter  named,  and  under  this 
head  imposes  the  specific  tax.  But  without  this,  it  seems  to 
us,  the  requirement,  that  every  person  in  this  State  shall  give 
in  a  list  of  his  taxable  property  to  the  assessor,  at  places  de-r 
signated  for  that  purpose,  and  if  he  does  not,  that  the  asses-' 
sor  may  call  at  his  residence  for  a  list  of  his  tarables,  or  fsr 
the  amount  of  taxes  due  from  him,  is  conclusive  that  it  was 
intended,  whenever  the  party  submits  to  give  the  list,  or  the 
required  information  about  his  taxables,  or  the  amount  of  his 
taxes,  the  assessor  must  require  the  oath.  We  might  ask, 
how  the  assessor  is  otherwise  to  know  whether  the  individual 
is  or  is  not  liable  to  pay  this  tax  ?  or  what  authority  he  has 
to  assess  it,  if  the  individual  neglects  or  refuses  to  admit  his 
liability  to  it.  If  the  party  refuses  or  neglects  to  give  the 
assessor  a  list  of  his  taxable properkf^  the  penalty  is  a  double 
tax  on  all  the  property  refused  or  neglected  to  be  given  in. 
[Dig.  666,  ^  40.]  But  unless  a  poll  fs  taxable  propeity^ 
within  the  meaning  of  this  section,  there  is  no  power  to  col- 
lect it,  unless  the  individual  renders  it  in.  Indeed,  without 
this  construction,  there  is  not  a  section  in  any  of  the  staltites 
which  enforces  in  any  way  the  collection  of  the  poll  tax. 
In  this  view  of  the  several  statutes,  although  at  first  we  were 
inclined  to  doubt  the  correctness  of  this  conviction^  we  are 
now  entirely  satisfied  it  is  proper. 
Judgment  affirmed. 
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taxes,"  to  rer         ^enhj  exception  to  the  Master's  report;  an  objection 
sessor   bet***       .ration,  when  cross  interrogatories  are  filed,  not  further  ' 
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dp'      ^(^ 

^Lfi  on  administratof  was  made  a  party,  at  the  trial  term,  and  does  not 
S  ^  M^j,  n  continuance,  or  object  to  a  decree  then  being  made,  he  will  be 


Ded  to  have  consented  to  it 

BrroT  to  the  Chancery  Court  of  Talladega. 

Morris,  for  plaintiff  in  error. 
W.  P.  Okilton,  contra. 

ORMOND,  J  — The  bill  ws^fi  filed  to  enjoin  a  judgment  at 
law,  and  for  an  account,  alledging  the  insolvency  of  the  plain- 
tiflf  in  the  judgment  at  law.  The  defendant  in  Chancery 
having  died,  his  administrator,  by  consent,  was  made  a  party, 
and  filed  a  formal  answer,  putting  the  allegations  of  the  bill 
in  issue.  This  was  not  such  an  answer  as  required  the  plain- 
tiff to  sustain  the  allegations  of  the  bill,  by  the  proof  of  two 
witnesses. 

The  facts  proved  by  Saltmarsh,  were,  we  think,  sufficient, 
j^rima/ocjeat  least,  to  establish  the  insolvency  of  Reynolds. 
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^,  that  he  had  a  judgment  against  him  for  $100, 

/3,  and  had  used  all  diligence  to  recover  it,,  witbr 

to  do  8o;  and  wa^not  aware  that  his  pecunia- 

^  had  been  in  any  manner  improved.     Tlie 

as  these,  raised  the  presumption  of  insol* 

'ore  satisfactory  than  any  proof  of  repu- 

stances,  which  might  be  sufficient  to 

,     [Lawson  v.  Orear,  7  Ala.  Rep. 

^  ^  .y  to  establish  by  proof,  that  there  had 

errors.     The  injunction  could  not  have  been 

^on  this  condition ;  and  if  no  such  release  had  in 

.  laet  been  made,  it  should  have  been  the  subject  of  a 

.uon  for  the  dissolution  of  the  injunction,  if  the  objection 

can  be  made  at  any  time. 

The  objection  cannot  be  taken  in  this  court,  that  the  pro* 
caaedings  at  law,  which  the  bill  professes  to  make  an  exhibits 
were  not  in  fact  appended  to  the  bill.  No  objection  having 
been  made  ia  the  court  below,  it  must  be  considered,  lis 
waived. 

No  objection  can  now  be  made  as  to  the  amotu^t  of  money 
received  by  the  defendant.  All  such  inquiries  are  foreclose 
by  the  report  of  the  Master,  ascertaining  the  sum  in  his  haqds, 
of  whioh  report,  the  defendant  had  notice,  to  which  he  did 
BOt  except,  and  which  was  confirmed  by  the  courL  The 
same  jremark  applies  to  the  regularity  of  taking  the  deposi'* 
tinns,  to  their  being  opened  by  the  Register  and  to  the  regu^ 
farity  of  the  interrogatories.  All  these  are  matters  of  except 
tion,  which,  if  not  taken  while  the  report  is  in  prepress, 
or  to  its  confirmation,  cannot  for  the  first  time  be  raised  in  this 
court  To  entitle  the  party  to  raise  them  here,  they  must  be 
made  in  the  court  below,  otherwise  they  will  be  considered 
at  waived.  An  objection  by  way  of  protestation,  when  cross 
ittt^ffogatories  ate  filed,  not  further  acted  on,  is  not  suffi- 
cienl.    [Kirkman's  v.  Yanlier,  7  Ala»  Rep.  217.] 

The  defmdant,  Reynolds,  never  answered  the  biU^  but  re- 
lied on  a  demiinrer,  ^iiich  the  OhanceUor  sustained,  to  the 
bill,  whidi  decree  was  seversed  by  this  court,  and  the  cause 
reaianded.  Subeeqiiently,  at  the  November  term,  1B42,  ap 
order  was  made,  and  the  cause  continued,  with  leave  to  take 
71 
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te&rtimony.    And  a  commissian  issued,  to  whixdi  trom  mua- 
rogatories  were  filed,  and  depositions  taken. 

At  December  term,  1843,  the  defendant'^  solieitor  moted 

the  court  to  dismiss  the  cause  for  want  <4  proaoinittoa,  Iml 

on  the  suggestion  of  the  comjdainant's  solicitor,  of  the  com* 

,  plainapt's  death,  the  .cause  was  continued,  with  leave  to  make 

his  representatire  a  party,  by  scire  facias. 

On  the  10th  February,  1845,  Solomon  3pence  produced 
his  letters  of  administration,  to  the  Register,  and  the  suit  was 
revived  in  his  name,  he  consenting  that  the  Master  should 
proceed  to  state  the  account. 

At  the  succeeding  term  of  the  court,  the  bill  was  takeii|»ro 
&mfesso,  as  to  Reynolds^  and  the  Master  directed  to  report, 
which  was  made  during  the  term  and  continued. 
«  At  the  ensuing  term,  the  judgment  pro  confesto  agaittst 
Reynolds  Was  set  aside,  having  been  made  by  mistake  against 
him,  instead  of  Spence,  and  entered  correcdy  nuncpro  tamei 
and  thereupon,  as  Spence  had  gone  out  of  office,  by  eoment, 
fiasly,  his  successor,  was  substituted  in  his  place,  and  agreed- 
to  be  considered  as  having  answered  the  bill,  requiring  proof 
of  the  allegations,  and  thereupon  the  Chancellor  proceeded  to 
make  his  decree. 

It  is  now  objected,  that  when  the  commission  ittued,  and 
the  depositions  were  taken,  the  cause -was  not  at  issue,  the 
deifendant,  Reynolds,  not  having  filed  hia  answer,  and  tba 
cause  th^i  standing  upon  demurrer  to  die  bili.  Oonceding 
this  to  be  an  irregularity,  we  think  it  was  waived  by  the  aab* 
sequent  conduct  of  the  parties. 

It  appears,  that  by  consent  of  ihe  parties  a  bill  of  revlTcv 
was  waived,  and  it  was  agreed  that  the  administiator  of  Rey* 
nolds  might  b<3  made  a  party  by  scire  facias.     Spence,  the 
administrator  of  Reynolds,  comes  in  and  makes  himself  a 
party,  and  consents  that  the  Register  may  proceed  to  state  ea 
account.     As  the  depositions  were  then  taken,  this  eaa  ¥e 
understood  in  no  other  light,  than  a  waiver  of  the  mode  ^ 
taking  the  testimony,  and  when  the  account  was  takes,  the 
6ouns6l  for  the  defendant  having  notice  thereof,  as  appease 
from  the  decree  of  the  Chancellor,  took  no  exoepdion  Id  tbe 
depositions,  or  to  the  account  as  stated.    Under  these 
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comilaaMi,  we  think  h^  must  be  held  to  have  waived  this 
objection,  and  cannot  now  raise  it  in  this  court. 

Thefaet  that  Bady  was  not  made  a  party, ' until  the  trial 
t^rm,  19  no  6bjection  to  the  decree.  He  does  not  ask  for  a 
continuance,  or  object  to  the  court  then  making  a  decree  j  it 
is  therefore  to  be  presumed  that  he  consented  to  it.  The  de- 
cree pro  confesso  against  Reynolds,  is  shown  to  be  a  clerical 
misprision,  and  was  properly  amended. 

Upon  the  whole,  although  there  appears  to  have  been  an 
utter  disregard  of  form,  or  method,  on  both  sides,  during  this 
whole  proceeding,  we  do  not  perceive  that  there  is  any  error 
of  which  the  d^endant  can  avail  himself  in  this  court.  Lett 
ihe  decree  be  affinoed. 


PRICE  AND  ANOTHER  v.  WHITE. 

I.  A  witneflB  wlib  had  liTed  both  in  N.  Y.andM.,  underatood  it  was  theoiuh 
tarn  of  meKhttititiiat  the  employer  edionld  pay  tlie  expeneee  and  paani^ 
«f  oleriB^  wbo  were  eqgagedin  ihe  fonner,to  do  eervice  in  the  latter  place 

*  fyt  the  whole  of  the  enainagbiinDeBs  eeaaon ;  that  the  witness,  who  wasa 
meiebant,  had  never  so  employed  or  paid  a  clerk,  but  he  knew  of  one  case 
where,  under  a  stipulation  to  that  effect,  the  wages  and  passage  nx>ney  of 
a  clerk  thus  employed,  were  paid  by  the  employer — ^Held,  that  this  evi- 
dence was  inadmissible,  and  consequently  incompetent  to  [establish  the 
nsage  or  custom  of  trade. 

Error  to  the  County  Court  of  Mobile. 

Tms  was  a  sait  commenced  before  a  justice  of  the  peace, 
Bt  the  instance  of  the  defendant  in  error,  against  the  plaintiff, 
PHce  ;  a  judgment  was  rendered  in  favor  of  the  plaintiff  be- 
low, and  thereupon  the  defendant  appealed  to  the  County 


I 


g^4 ALABAMA.  

Price  and  another  v.  White: 

Court,  and  entered  into  a  bond,  with  Henry  Penfirid  as  his 
surety. 

The  plaintiff  filed  a  statement  of  bis  cauise  of  action,  in 
which  it  is  alledged  that  the  defendant  agreed  to  pay  lum 
^2  26  per  day,  if  he  would  come,  from  the  city  of  New  York 
to  Mobile,  and  serve  him  as  a  .clerk ;  that  in  compliance  with 
this  agreement,  the  plaintiff  did  come  from  New  York  to 
Mobile,  and  entered  into  the  defendant's  service  ;  that  it  re- 
quired fifteen  days  to  make  the  passage ;  and  that  after  he 
arrived  at  Mobile  he  labored  for  the  defendant  twelve  days. 
For  all  which  the  plaintiff  is  entitled  to  demand  of  the  de- 
fendant, compensation  from  the  time  he  left  New  York  until 
he  ceased  to  work  as  a  clerk  for  him.  It  is  further  alledged 
that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of 
$50  for  work  and  labor  done. 

The  defendant  pleaded  a  tender  of  $14l  60,  nan  assump9ii 
and  set  off;  whereupon  the  cause  was  submitted  to  a  jury, 
who  returned  a  verdict  for  the  plaintiff  for  $49  46,  and  judg- 
ment was  rendered  accordmgly  against  the  appellant  and  his 
surety. 

On  the  trial,  the  defendant  excepted  to  the  ruling  oi  the 
court.  Testimony  was  adduced  tending  to  show,  that  the 
plaintiff  worked  in  the  shop  of  the  defendant^  for  the  mann* 
facture  of  tin  and  iron,  twelve  days,  for  which  the  latter 
agreed  to  pay  him  $2  25  per  day :  Further^  evidence  wa^ 
offsred  to  prove,  that  in  October,  1844,  the  defendant  engag- 
ed the  plaintiff  to  come  from  New  York  to  Mobile  to  aet  as  a 
clerk  for  him  in  his  tin  shop ;  but  there  was  no  proof  thbt  hb 
ever  served  him  in  that  character.  It  was  however  shown 
that  the  plaintiff  worked  as  a  journeyman  after  he  came  to 
Mobile  J  this  was  all  the  evidence  of  a  contract. 

The  plaintiff  then  introduced  a  witness,  who  said  he  had  liv- 
ed eight  years  in  Mobile  and  two  months  in  New  York — that 
he  understood  it  to  be  the  custom  of  MJerobant^,  that,  .wlievie 
clerks  were  engaged  in  New  York  to  come  to  Mobile  to  work 
Ihe  whole  of  the  ensuing  season^  theirpassage  and  expenses 
were  paid  by  the  employer  J  that  the  witness,  a  onerebet^t, 
had  never  so  en^ployed  or  paid  a  clerk^  but  he  knew  of  ot^ 
pase  m  which  a  merchant  paid  wages  and  pajf^^e  iponey  tQ 
Mobile,  to  a  clerk  whom  he  had  engaged  in  New  Yerk,  to 
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.mre  during  the  next  business  season  in  the  former  city.  .In 
that  oase,  however,  there  was  a  stipulation  thus  to  pay. 
This  was  all  the  evidence  as  to  the  usage  of  ^  trade  in  the 
employment  of  clerks,  and  was  objected  to  by  the  defendant 
as  irrelevant  and  incompetent ;  but  the  objection  was  oyerr 
ruled,  and  the  testimony  permitted  to  go  to  the  jury. 

The  court  charged  the  jury  that  one  witness  was  sufficient 
to  establish  a  custom  or  usage  of  trade — ^that  they  might 
weigh  the  whole  of  the  testimony,  and  render  such  verdict'  ^ 
as  the  facts  authorized ;  to  which  the  defendant  excepted. 

s 

G.  N.  Stewart,  for  the  plaintiffs  in  error. 

E.  W.  PjBCK  and  L.  Clark  for  the  defendant  in  error. 

COLLIER,  C.  J. — The  custom  or  usage  of  trade,  is  the 
law  of  that  trade ;  and.to  make  it  obligatory  it  must  not  on-» 
ly  be  certaini  uniform  and  reasonable,  but  it  must  be  suffi- 
ciently ancient  to  be  generally  known.  [CoUings  v.  Hope, 
3  Wash.  C.  C.  Rep.  150 ;  Lewis  v.  Thatcher,  15  Mass.  Rep. 
433 ;  Thomas  v.  Graves,  1  Rep.  Cons.  Ct. '  308 ;  .Smith  v. 
Wright,  1  Caine's  Rep.  45.]  In  Stevens  v.  Reeves,  9  Pick. 
Rep.  198,  it  was  held  that  a  person  who  makes  a  contract  is 
not  bound  by  the  usage  of  a  particular  business,  unless  it  is 
80  general  as  to  furnish  a  presumption  of  knowledge,  or  it  is 
proved  that  he  knew  it.  See  also  Wood  v.  Hickok,  2  Wend.' 
Rep.  601. 

Witnesses  may  be  examined  to  prove  the  course  of  a  par- 
ticular tradtf,  but  not  to  show  what  the  law  of  that  trade  is. 
[Winthrop  v.  Union  Ins.  Co.  2  Wash.  C.  C.  Rep.  7 ;  Austin 
V.  Taylor,. 2  Ohio.  Rep.  64 ;  Sampson^  Lindsay  v.  Gazzam, 
6  Porter's  Rep.  124. 

When  the  meaning  of  a  word  used  to  designate  an  article 
of  trade,  is  to  be  fixed  by  mercantile  usage,  it  may  be  shown 
by  the  usage  among  merchants  dealing  particularly  in  such 
article.  [Astor  v.  The  Union  Ins.  Co.  7  Cow.  Rep.  202.] 
But  it  has  been  held  to  be  a  general  rule,  that  one  witness  is 
not  sufficient  to  prove  a  custom.  [Thomas  v.  Graves,  supra; 
Wood  V.  Hickok,  supra,] 

In  Parrott  v.  Thacker,  9  Pick.  Rep,  426,  a  usage,  it  was 
said^  was  not  proved  by  one  witness,  where  another  witness 
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dually  conrersant  with  the  business  denied  it,  and  where  oth- 
er witnesses  might  be  produced  to  testify  in  respect  to  the 
same  matter. 

Evidence  of  usage  can  only  be  resorted  to  when  thelawis 
doubtful,  or  unsettled.  [United  States  v.  McDaniel,  7  Pe- 
ters' Rep.  1 ;  Murray  v.  Hatch,  6  Mass.  Rep.  477,-  Colt  v. 
Coram.  Ins.  Co.  7  Johns.  Rep.  385  j  Allegre  v.  Maryland  Ins. 
Co.  2  G.  &  Johns.  Rep.  136 ;  Rankin  v.  Am.  Ins.  Co.  1  Halls' 
^Rep.  619.]  It  is  not  admitted  to  contradict,  or  substantially 
to  vary  the  legal  import  of  a  written  agreement.  [Benner  v. 
The  Bank  of  Columbia,  9  Wheat  Rep.  581 ;  Sleght  v.  Rhine- 
lander,  1  Johns.  Rep.  192.J  The  usage  of  no  class  of  men 
can  be  sustained  in  opposition  to  the  established  principles  of 
law.  See  10  Mass.  Rep.  29  ;  2  Wash.  O.  C.  Rep.  T;jU;  2 
Johns.  Rep.  335 ;  1  Hall's  Rep.  602,  619. 

In  the  case  at  bar,  the  witness  examined  at  the  plaintiff^ 
instance,  does  not  explicitly  alledge  that  a  usage,  such  a^ 
that  it  was  proposed  t6  establish,*did  exist  in  point  of  fact ; 
nor  does  he  state  that  he  was  informed  of  the  character  of 
such  contracts,  the  duties  and  obligations  they  impose  upon 
the  parties  respectively.  The  proof  is  further  in  fault  in  not 
stating  whether  the  usage  was  uniform,  or  how  long  it  had 
existed.  Besides  these  and  other  objections  that  might  be 
particularized,  it  may  be  remarked  that  the  testimony  is  suit 
eidal ;  for  the  witness  said,  that  the  only  caae.  that  conform- 
ed to  what  he  suj^sed  tk>  be  usage,  was  influencisd  by  tfao 
iBtms  of  the  contract. 

If  it  may  be  conceded  that  the  evidence  of  usage  is  admissi- 
ble in  a  case  like  the  present,  to  determine  the  extent  of  a 
party's  liability,  which  would  seem  to  be  fixed  by  the  terms 
of  the  contract,  the  incompetency  and  insufficiency  of  that 
adduced,  is  so  obvious,  from  the  principles  stated,  and  the  ci- 
tations by  which  they  are  sustained,  that  it  is  unnecessary  to 
make  it  more  manifest. 

The  judgment  of  the  County  Court  is  reversed,  and  the 
eause  remanded. 
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HAQERTHY  v.  BRADFORD- 

h  The  mete  cncainrtaiice  that  the  maker  of  a  note,  not  commoicial,  ha4  a 
aet  off  agaioatthe  payee,  doea  oot  diapenee  with  the  iieceeaity  for  the  in* 
doxaee  to  aue  to  the  firit  court  to  charge  an  indoraer  who  is  not  the  payee, 

2.  When  the  error  at  a  charge  is  nmde  to  appear,  the  judgment  must  be  re« '  ^ 
yened,  unless  it  clearly  appears  from  other  parts  of  the  record,  that  no  in- 
juiy  has  resulted  from  the  error ;  and  the  fact  that  the  juiy  has  returned  a 
verdict  for  the  entire  sum  sued  for,  is  not  sufficient  to  prevent  a  ievenMl»  ' 
although  that  verdict  would  be  correct  only  in  the  event  they  found  on  a 
pcMnt  in  the  canae  with  which  the  erroneoua  charge  wsa  not  connected. 

9.  When  an  indorsee  snea  the  maker  of  an  indeoed  note,  and  notifies,  tho 
indoBser  of  the  pendency  of  the  suit,  or  advises  him  of  any  defence  inter* 
posed,  this  will  make  the  verdict  conclusive  against  the  indoiBer,  if  the 
maker  ia  discharged,  and  it  cannot  be  controverted  when  the  indorser  is 
sued. 

C  When  no  notice  is  given  and  the  maker  succeeds  in  defeating  a  recove- 
ry on  the  meritB,  the  judgment  is  in  all  casM,  prima  fttdt  evidence  in  a 
suit  of  the  indorsee  against  his  indorser,  and  if  reals  with  the  kttor  to  ahmr 
the  defence  inteipoaed  by  the  maker  is  invaiid. 

Error  to  the  Circuit  Court  of  Montgomery.  ^  ' 

Assumpsit  by  Bradford,  as  the  indorsee  against  Hagerthy 
as  the  indorser  of  a  promissory  note,  made  by  one  Pou,  dat<» 
ed  first  July,  1838,  payable  twelve  months  after  date  foe  . 
$1100,  to  Harbin  &  Harris,  and  by  them  indorsed  to  the  de- 
fendant, who  indorsed  it  to  one  Williams,  who  indorsed  it  to 
the  plaintiff. 

The  parties  went  to  trial  on  an  agreement  that  the  plain- 
tiff might  file  a  declaration  in  the  usual  form,  on  the  indorse- 
ment, with  the  common  counts ;  also,  under  which  the  parties 
respectively  should  be  permitted  to  prove  any  matter  on  the 
trial  which  would  be  admissible  on  pleas  and  replications  pro- 
perly pleaded. 

At  the  trial,  under  this  agreement,  the  plaintiff  read  in  eii*« 
idence  the  note  with  its  indorsement,  as  declared  on.  Alao, 
the  lecord  irf  a  mit  against  the  plaintiff  by  Poo,  the  noak^, 
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gnarded  against,  was  allowing  persons  to  render  tax  lists 
without  oath,  and  a  poll  tax  is  equally  within  the  evil  intend- 
ed to  be  prevented. 

GOLDTH WAITE,  J.— The  enactments  on  the  subject  of 
taxation  found  in  our  last  Digest,  are  the  unrepealed  parts  of 
distinct  statutes,  but  all  having  reference  to  the  same  matter, 
they  maypeoperly  be  construed  together,  as  parts  of  the  same 
general  system,  though  enacted  at  different  periods.     It  is 
evident  enough  that  many  subjects  of  taxation  being  entire- 
ly within  the  knowledge  of  the  individual  taxed,  it  is  import 
tant  to  require  their  discovery  by  the  oath  of   the  person 
made  chargeable.     Accordingly,  we  find  it  is  made,  the  duty 
«<  of  every  person  living  in  thi^  State,  who  is  liajble  to  pay 
taxes/' to  render  '^  a  list  of  his  taxable  property,"  to  the  a»* 
sessor,  between  the  1st  days  of  April  and  July,  in  every  year. 
And  all  persons  failing  to  make  return  of  their  taxable  pro- 
perty shall  be  deemed  delinquents,  and  shall  pay  the  assessor 
jfiifty  cents  for  having  to  go  to  the  place  of  residence  of  such 
delinquent  for  a  list  of  his  or  her  taxables,  or  the  amount  of 
taxes  due  from  such  delinquent.     [Dig.  563,  ^  32.]     At  the 
time  of  giving  in  to  the  assessor  the  list  of  taxable  pFoperty, 
the  person  giving  it  in  is  required  to  swear,  that  it  contains  a 
true  statement.     [lb.  ^  34.]     It  is  also  directed,  the  assesBor 
s(hall  not,  in  any  instance,  receive  the  li$t  of  taxable  propsD* 
ty,  unless  on  oath.     And  for  every  failore  on  his  part  to  m« 
qam  such  oath,  it  is  provided  the  assessor  shall  incur  a  for* 
feiture  of  twenty  dollars — one  half  to  the  person  suing,  and 
the  other  half  to  the  S|at8.     The  question  to  be  decided  is, 
whether  the  defendant,  under  the  circumstances  of  the  case, 
is  liable  to  this  forfeiture.     To  determine  this,  we  must  look 
Jo  the  mis(^ief  which  the  statute  intended  to  prevent.     We 
find  the  same  general  authority  given  to  the  assessor  to  ad- 
tiiinister  the  oath  in  the  tax  laws  of  1815  and  1821,  but  the 
forfeiture  is  not  given  until  1827.     The  evil  then  seems  to 
Jiave  been,  that  the  taxes  were  eluded,  by  the  assessors  not 
requiring  the  necessary  oath  to  be  made.     It  iiS  supposed  that 
■the  terms  taxable  property,  do  not  include  a  poll  tax,  and 
;that  there  is  no  warrant  to  require  a  person  to  swear  he  has 
jao  taxable  property,  but  only  to  verify  the  list,  when  he 
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chooses  to  give  one.  The  answer  to  this  is  found  in  the 
fact,  that  the  act  of  1843,  expressly  treats  the  poll  tax,  an 
well  as  all  other  personal  taxes,^as  a  tax  upon  property.  It 
says,  upon  all  the  property  thereafter  named,  and  under  this 
head  imposes  the  specific  tax.  But  without  this,  it  seems  to 
us,  the  requirement,  that  every  person  in  this  State  shall  give 
in  a  list  of  his  taxable  property  to  the  assessor,  at  places  de- 
signated for  that  purpose,  and  if  be  does  not,  that  the  asses-' 
sor  may  call  at  his  residence  for  a  list  of  his  tetzctbles,  or  far 
the  amount  of  taxes  due  from  him,  is  conclusive  that  it  was 
intended^  whenever  the  party  submits  to  give  the  list,  or  the 
r^uired  information  about  his  taxables,  or  the  amount  of  his 
taxes,  the  assessor  must  require  the  oath.  We  might  ask^ 
how  the  assessor  is  otherwise  to  know  whether  the  individual 
is  or  is  not  liable  to  pay  this  tax  ?  or  what  authority  he  has 
to  assess  it,  if  the  individual  neglects  or  refuses  to  admit  his 
liability  to  it*  If  the  party  refuses  or  neglects  to  give  the 
assessor  a  list  of  his  ictxabte property ^  the  penalty  is  a  double 
tax  on  all  the  property  refused  or  neglected  to  be  given  in. 
[Dig.  565,  ^  40.]  But  unless  a  poll  !s  taxable  property^ 
within  the  meaning  of  this  section,  there  is  no  power  to  col- 
lect it,  unless  the  individual  renders  it  in.  Indeed,  without 
this  construction,  there  is  not  a  section  in  any  of  the  stalOites 
which  enforces  in  any  way  the  collection  of  the  poll  tax. 
In  this  view  of  the  several  statutes,  although  at  &st  we  were 
inclined  to  doubt  the  correctness  of  this  conviction^  we  are 
now  entirely  satisfied  it  is  proper. 
Judgment  affirmed. 


'<»' 


560 ALABAMA. 

Adin'r  of  ReynoIdB  t.  Phan  &.  Beck. 


AIJM'R  OF  REYNOLDS  v.  PHARR  ifc  BECK. 

1.  A  formal  answer,  putting  in  issue  the  allegations  of  the  bill,  is  not  within 
the  rule  requiring  proof  of  the  allegations  of  the  bill,  by  two  witnesses. 

2.  Proof  by  one,  that  he  had  a  judgment  against  an  individual  for  ten  feaa, 
and  had  used  all  diligence  to  recover  it,  without  iieing  able  to  do  80,xai»- 
€8  the  presumption  of  his  insolvency. 

3.  The  objection  cannot  be  made  in  this  court,  for  the  first  time,  that  a  re- 
lease of  errors,  which  the  Chancellor  required,  was  not  executed,  or  that 
a  record  miide  an  exhibit  to  the  bill,  was  not  appended  to  the  bilL  Ifihe 
objection  is  not  made  in  the  court  below,  it  will  be  considered  as  mdwi. 

4.  Objections  to  testimony,  and  all  other  nntteis  relating  to  the  taku^  of  tiie 
accounts  must  be  taken  by  exception  to  the  Master's  report;  an  ohijectwk 
by  way  of  protestation,  when  cross  interrogatories  are  filed,  not  further  ' 
acted  on,  raises  no  question  in  this  court 

5.  Although  testimony  is  taken  before  the  cause  is  at  issue,  the  irregularity 
may  be  waived  by  the  subsequent  conduct  of  the  parties ;  and  a  consent 
that  die  Register  may  proceed  to  state  the  account,  will  be  held  to  be  a 

. .  Waiver* 

6.  When  an  administrator  was  made  a  party,  at  the  trial  term,  and  does  not 
ask  for  a  continuance,  or  object  to  a  decree  then  being  made,  he  will  be 
presumed  to  have  consented  to  it 

Error  to  the  Chancery  Court  of  Talladegcu 

lloRRis,  for  plaintiff  in  error. 
W.  P.  Chilton,  contra. 

ORMOND,  J  — The  bill  wo^  filed  to  enjoin  a  judgment  at 
law,  and  for  an  account,  alledging  the  insolvency  of  the  plain- 
tiff in  the  judgment  at  law.  The  defendant  in  Chancery 
having  died,  his  administrator,  by  consent,  was  made  a  party, 
and  filed  a  formal  answer,  putting  the  allegations  of  the  bill 
in  issue.  This  was  not  such  an  answer  as  required  the  plain- 
tiff to  sustain  the  allegations  of  the  bill,  by  the  proof  of  two 
witnesses. 

The  facts  proved  by  Saltmarsh,  were,  we  think,  sufficient, 
pmta /acre  at  least,  to  establish  the  insolvency  of  Reynolds. 
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They  were,  that  he  had  a  judgment  against  him  for  $100| 
for  two  years,  and  had  used  all  diligence  to  recover  it,  with* 
but  being*  able  to  do  so ;  and  was  not  aware  that  his  pecunia- 
ry ^circumstances  had  been  in  any  manner  improved.  The 
proof  of  such  facts  as  these,  raised  the  presumption  of  insol- 
vency, andis-much  more  satisfactory  than  any  proof  of  repu- 
tation of  facts,  or  circumstances,  which  might  be  sufficient  to 
raise  such  a  presumption.  [Lawson  v.  Orear,  7  Ala.  Rep. 
r84.j 

It  was  not  necessary  to  establish  by  proof,  that  there  had 
been  a  release  of  errors.  The  injunction  could  not  have  been 
issued  but  upon  this  condition ;  and  if  no  such  release  had  in 
point  of  fact  been  made,  it  should  have  been  the  subject  of  a 
motion  for  the  dissolution  of  the  injunction,  if  the  objection 
can  be  made  at  any  time. 

.  The  objeetion  caiUiot  be  taken  in  this  court,  that  the  pro* 
ceediags  at  law,  which  the  bill  professes  to  make  an  exhibit} 
were  not  in  fact  appended  to  the  bill.  No  objection  having 
been  made  in  the  court  below,  it  must  be  considered,  as 
waived.   - 

No  objecti^m  can  now  be  made  as  to  the  amotu^t  of  money 
received  by  the  defendant.  All  such  inquiries  are  foreclosed 
by  the  report  of  the  Master,  ascertaining  the. sum  in  his  hands, 
of  which  i^^rt,  the  defendant  had  notice,  to  which  he  did 
not  except,  and  which  was  confirmed  by  the  court  The 
same  fomark  applies  to  the  regularity  of  taking  the  depoei- 
titms,  to  their  being  opened  by  the  Register  and  to  the  regu« 
larity  of  the  interrogatories.  All  these  are  matters  of  excep!* 
tion,  which,  if  not  taken  while  the  report  is  in  progress, 
or  to  its  confirmdition,  cannot  for  the  first  time  be  raised  in  thip 
eomrt.  To  entitle  the  party  to  raise  them  here,  they  must  be 
made  in  the  court  below,  otherwise  they  will  be  considered 
a9  waived.  An  objection  by  way  of  protestation,  when  cross 
iMeoogaloiries  ate  filed,  not  further  acted  on,  is  not  suffi- 
eienl.     [Kiricman'a  v.  Vwlier,  7  Ala^  Rep.  217.] 

The  defendant,  BiSCynoldSy  never  aiMSwesed  the  bill,  but  re* 
lied  on  a  demurrer,  which  the  Chancellor  sustained,  to  the 
biU,  whi0h  decree  was.seversed  by  this  court,  and  the  cause 
remanded.  Subsequently,  at  the  November  term,  1B42,  ao 
order  was  made,  and  the  cause  continued,  with  leave  to  take 
71 
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tesrtimony.     And  a  commiflsioti  issued,  to  whif^  erosB  inttef- 
Togatories  were  filed,  and  depositions  taken. 

At  December  tenn,  1843,  the  defendant's  solicitor  moved 

the  court  to  dismiss  the  cause  for  want  of  prose<»itioa,  bit 

on  the  suggestion  of  the  comjdainant's  solicitor,  of  the  com* 

,  plainapt's  death,  the  .cause  was  continued,  with  leave  to  make 

his  representative  a  party,  by  scire  faunas. 

On  the  10th  February,  1845,  Solomon  Spence  prodoeed 
his  letters  of  administration,  to  the  Register,  and  the  suit  wis 
revived  in  his  name,  he  consenting  that  the  Master  should 
proceed  to  state  the  account. 

At  the  succeeding  term  of  the  court,  the  bill  was  taken  jirs 
bonfesso,  as  to  Reynolds^  and  the  Master  directed  to  report, 
which  was  made  during  the  term  and  continued. 
*  At  the  ensuing  term,  the  judgment  pro  canfssso  agaiMt 
Reynolds  was  set  aside,  having  been  made  by  mistake  against 
him,  instead  of  Spence,  and  entered  coireclly  nunopro  Amq 
and  thereupon,  as  Spence  had  gone  out  of  office,  by  eonaent, 
Easly,  his  succes6<»r,  was  substituted  in  his  place,  and  agreed- 
to  be  considered  as  having  answered  the  bill,  requiring  proof 
of  the  allegations,  and  thereupon  the  Chancellor  proceeded  to 
make  his  decree. 

It  is  now  objected,  that  when  the  commission  iasued,  and 
the  depositions  were  taken,  the  cause -was  not  at  issue,  the 
defendant,  Reynolds,  not  having  filed  his  answer,  and  the 
cause  then  standing  upon  demurrer  to  the  toll.  OoncediBg 
this  to  be  an  irregularity,  we  think  it  was  waived  by  the  sub* 
sequent  conduct  of  the  parties. 

It  appears,  that  by  consent  of  ihe  parties  a  bill  of  revivor 
Was  waived,  and  it  was  agreed  that  the  administiator  of  Hey* 
nolds  might  be  made  a  party  by  scire  facias.  Spence,  the 
administrator  of  Reynolds,  comes  in  and  makes  himself  a 
party,  and  consents  that  the  Register  may  proceed  to  state  oi 
account.  As  the  depositions  were  then  taken,  Htm  eaa  to 
understood  in  no  other  light,  than  a  waiver  of  the  mode  of 
taking  the  testimony,  and  when  the  account  was  taikeA,  the 
6ouns6l  for  the  defendant  having  notice  thereof,  as  app^aM 
from  the  decree  of  the  Chancellor,  took  no  exoeplxion  to  the 
depositions,  or  to  the  account  as  stated.    Under  these 
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Price  and  another  v.  White, 
cttinalaacwg,  we  think  h^  must  be  held  to  have  waived  this 
objection,  and  cannot  now  raise  it  in  this  court. 

Th«  ISsMt  that  Bady  was  not  made  a  party,  until  the  trial 
ti^rm,  fe  no  objection  to  the  decree.  He  does  not  ask  for  a 
continuance,  or  object  to  the  court  then  making  a  decree ;  it 
is  therefore  to  be  presumed  that  he  consented  to  it.  The  de- 
cree pro  canfesso  against  Reynolds,  is  shown  to  be  a  clerical 
misprisiony  and  was  properly  amended. 

Upon  the  whole,  although  there  appears  to  have  been  an 
utter  disregard  of  form^  or  method,  on  both  sides,  during  this 
whole  proceeding,  we  do  not  perceive  that  there  is  any  error 
of  which  the  defendant  can  avail  himself  in  this  court.  Let' 
the  decree  be  afiroied. 


PRICE  AND  ANOTHER  v.  WHITE. 

1.  AwitbesB  wfaohadHTodbofhiaN.  Y.  and  M.,  understood  it  was  the  one- 
taak  of  meichaiite  tliat  the  employer  should  pay  the  ezpeuaes  and  paiiage 
efcledBB^wfaewege  eqga|;edni  Hie  fbimer,to  do  eenrice  in  the  latter  plaoe 

*  Ibr  the  whole  (^  the  eBaoiaghuauMMaeaflon;  that  the  witness,  who  waa  a 
metcbant,  had  nerer  so  employed  or  paid  a  clerk,  but  be  knew  of  one  case 
where,  under  a  stipulation  to  that  eflfect,  the  wages  and  passage  money  of 
a  clerk  thus  employed,  were  paid  by  the  employer — ^Held,  that  this  evi- 
dence was  inadmissible,  and  consequently  incompetent  to  [establish  the 
usage  or  custom  of  trade. 

Brror  to  the  County  Coart  of  Mobile. 

This  was  a  sait  commenced  before  a  justice  of  the  peace, 
at  the  instance  of  the  defendant  in  error,  against  the  plaintiff, 
PiSce  ;  a  judgment  was  rendered  in  favor  of  the  plaintiff  be- 
low, and  thereupon  the  defendant  appealed  to  the  County 
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he  obtained  the  patents  from  the  goverament.  That  Brasft- 
'field  had  not,  at  the  time  of  the  sale,  or  since,  any  right  or 
title  to  the  north  half  of  the  ntHrthroast  quarter  of  section  nine, 
.containing  eighty  acres,  which  is  part  of  the  land  mentioned, 
and  refened  to  in  said  contract,  and  bond  for  title ;  that  this 
particular  piece  of  land,  is  much  more  valuable  than  the  resi- 
tlue  of  the  tract,  and  defeats  the  object  of  the  purchase,  and 
that  if  he  is  compelled  to  keep  the  land,  much  more  than 
one  sixth  part  of  the  purchase  money  should  be  deducted ; 
that  he  was  induced  to  become  the  purchaser  of  the  lands, 
from  the  false  and  fraudulent  conduct  o(  the  vendor,  in  false- 
ly representing  himSelf  the  owner. 

That  Hfassfield  hai^transferred  the  notes  for  the  purchase 
money  to  other  persons,  who  are  named,  and  is  utterly  insol- 
vent, having  taken  the  behefit  of  the  bankrupt  law.  That 
relying  on  the  ability  of  Brassfield  to  make  title,  he  paid  the 
first  of  the  notes  which  fell  due,  and  that  the  transferees  of 
the  notes,  McDonald  &,  Springer,  knew  all  the  facts  when 
they  received  the  notes.  The  prayer  of  the  bill  is,  for  an  in- 
junction to  the  suits,  which  have  been  brought  upon  the 
notes,  and  for  a  rescission  of  the  contract. 

Brassfield,  by  his  answer,  admits  the  sale  of  the  land,  and 
execution  of  the  bond  for  titles,  as  stated  in  the  bill.  ^He 
deni&  all  firand,  and  supposed  he  was  selling  lands  of  which 
he  was  the  rightful  owner.  Insists  that  the  eighty  acres  to 
which  he  had  not  a  title,  was  inserted  either  by  mistake  or 
fraud  of  the  complainant,  as  he  drew  the  bond.  He  relies  on 
the  facts  as  showing  a  mistake  ;  that  the  north  half  of  di  quar- 
ter section,  is  not  such  a  subdivision  as  is  known  at  the  land 
office,  is  not  contiguous  to  the  rest  of  the  land,  but  lies  a 
quarter  of  a  mile  from  any  land  belonging  either  to  him  or 
complainant,  and  is  besides  of  inferior  quality,  and  but  of  lit- 
tle value ;  that. at  the  time  of  the  ;sale,  he  was  the  owner  of 
the  east  half  of  the  south-east  quarter  of  section  9,  lying  im- 
mediately adjoining  the  lands  which  are  correctly  described, 
and  making  with  the  rest  a  compact  body^  and  which  he 
therefore  presumes  was  the  land  intended  to  be  sold. 

He  further  states,  that  he  has  procured  a  title  to  be  made 
-ftom  the  owner,  to  the  complainant,  of  the  north  half  of  the 
north  east  quarter  of  seetidn  nine,  menttoned  in  the  bond  t^r 
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title,  and. tenders  it  to  the  oomjdainant;  that  the  coDijlain«' 
a&t  <Jto  h«^e  a  title  to  the  residue  when  he  desires  it,  &c. 

The  comidaiQaiit  filed  a  eupfdemental  bili^  in  which  he 
charges,  that  the  land  sold  to  him  by  Brassfieid,  was  repre** 
sented  as  lying  together,  and  forming  a  compact  body,  and 
that  the  north  half  of  the  north  east  quarter  of  section  nine, 
^as  represented  as  lying  alongside  the  other  land  ;  and  con- 
tained upon  it  an  eligible  situation  for  building,  niaking  it 
desirable  to  the  tract.  That  he  merely  rode  over  the  land, 
to  ascertain  its  quality,  and  lelying  on  the  representations  of 
Brassfield,  did  not  compare  it  with  the  map,  and  did  not  know 
nntilr  tfie  answer  was  filed,  that  it  did  not  adjoin  the  other 
land.  That  the  possession  of  €be  north  half  of  the  north 
east  quarter  would  be  of  no  manher  of  use  to  him,  and  charv 
ges,  that  but  ttx  the  ftaudolelit  conduct  of  Brassfield,  in  re- 
pvesenting  himself  to  be  the  owner  of  the  land,  and  that  it 
was  adjoining  the  rest  of  the  lands,  be  would  not  hare  made 
the  purchase. 

He  further  charges,  that  Brassfield  is  insolvent,  and  thai 
judgmentsr  to  a  large  amount  are  m  force  against  him. 

Brassfield,  in  his  answer,  admits  that  he  did  represent  the 
land  he  sold,  or  intended  to  sell,  as  lying  contiguous,  cmd  ad- 
joining, and  that  they  do  so  lie.  Denies  ever  making  any 
representation  in  regard  to  the  north  half  of  the  north-east 
quarter  of  section  nine,  either  before,  at  the  time,  or  since  the 
sale,  and  that  it  was  inserted  in  the  bond  by  the  mistake,  or 
fraud  of  complainant.  He  believes  that  in  truth  it  was  the 
ciast  half  of  the  eouth-eaist  qnarter  of  section  nine,  which  wa» 
flcUd,  and  omitted  out  of  the  bond,  and  the  other  half  quarter 
trtiidh  did  not  belong  to  him  inserted.  Admits  his  insolven-* 
ey,  but  denies  all  fraud.  * 

The  other  defendants  also  answered  the  bill,  but  their  an* 
rwers  are  not  necessary  to  be  stated. 

Testimony  was  taken,  but  it  is  unnecessary  to  state  it 
here. 

The  Chancellor,  at  the  hearing,  dismissed  the  bill,  which 
is  now  assigned  as  enror. 

A.O&AnAM,  ef  Greene,  contended  that  it  was  evident  mp 
ett^t  had  erept  intd  the  contract,  and  diat  BrassfitAd  nMurt 
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have^een  tKe  cause  of  it,  as  the  bond  was  writtea  by  Pierce 
at  his  dictation.  Brassfield  also  admits,  that  the  lands  ^d 
were  contiguous  and  adjoining,  and  if  this  deficiency  does 
not  defeat  the  contract,  compensation  at  least  will  be  allow- 
ed. [1  Dess.  Eq.  435;  LittelPs  Sel.  Gas.  396;  1  LitteU, 
44 ;  2  Ala.  Rep.  632 ;  5  Monroe,  317 ;- 1  A.  K.  Marsh,  427 ; 
1  LitteU,  359 ;  2  J.  J.  M.  513 ;  2  Bibb,  202;.  3  Cranch,  27(J; 
4  Dess.  E.  149;  9  Porter,  422.] 

EnwiN,  contra.  The  bill  does  not  alledg^,  nor  attempt  to 
mak^  out  a  case  of  mistake,  and  therefore  no  relief  oaa  be 
granted  on  that  head,  if  a  mistake  is  shown<  The"^  whole 
purpose,  of  both  the  original  and  amended,  bills  is,  to  rescind 
t;he  contract  for  frauds  which  is  wholly  denied,  and  there  ia 
not  a  particle  of  proof  to  sustain  it.  He  further  contended^ . 
that  the  original  and  amended  bills,  were  incongruous,  and 
destructive  of  each  other.  He  cited  6  Johns.  C,  79 ;  3  Pe- 
ters, 210;  Sugden  on  V.  170;  6  Ala.  Rep.  55 -,  5  Cranch, 
262;  2  Ala.  Rep.  113. 

This  application  comes  too  late,  as  the  vendor  cannot  be' 
put  in  stcUu  quo;  four  years  elapsed  after  the  contract  before 
the  bill  was  filed. 

ORMOND,  J ' — There  is  no  difference  whatever,  in  com- 
ing to  the  conclusipn,  that  a  mistake  was  made  in  drawing, 
this  bond  for  title,  and  that  the  north  half  of  the  northeast 
quarter  of  section  nine,  was  inserted,  instead  of  the  east  half 
<d  the  south  east  quarter  of  the  same  section.  This  recon-. 
oiles  the  statements  of  both  parties,  and  accords  with  the  de- 
sign of  the  purchase.  It  is  easy  to  perceive  how  such  ami^ 
take  might  be  made ;  the  parties  being,  as  it  appears,  at  a 
place  remote  from  the  land,  when  the  contract  was  made, 
and  the  writings  executed,  and  having  no  map  of  the  sectioa 
before  them  at  the  time,  showing  the  relative  position  of  the 
different  parcels  of  which  it  was  composed. 
.  But  this  is  not  the  case  made  by  the  complainants  Nei- 
ther the  original,  or  amended  bill,  alledge  a  mistake  in  draw- 
ing the  bond  for  title ;  but  the  gravamen  of  the  case,  especi- 
rily  as  it  is  more  fully  and  d^Uberately  set  forth  in  tb^  amead- 
od  bill|  isy  that  Bras^eld  fraudul(en4ly  repiesenjLed  tbe-seve^ 
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eral  parcels  of  which  the  traot  was  composed,  to  be  adjoining 
each  other,  and  forming  a  compact  body,  <<  and  the  north  half 
of  the  north-^ast  quarter,  as  lying  along  aside  the  other  lands, 
and  containing  upon  it,  an  eligible  situation  for  building, 
which  made  it  desirable  to  the  tract,"  when  in  fact  the  north 
half  quarter  section  above  described,  is  altogether  separate 
from  the  rest  of  the  tract,  and  has  not  the  advantage  ascribed 
to  it  by  the  vendor. 

It  is  unnecessary  to  consider  whether  such  a  representa- 
tion as  this,  involving  as  it  does,  a  mathematical  impossibili- 
ty, which  the  least  reflection,  or  examination,  would  have 
shown  to  be  incorrect,  could  be  considered  a  fraud,  because 
Brassfield  denies  having  made  any  representation  whatever, 
in  reference  to  this  particular  piece  of  land,  or  that  he  sold, 
or  intended  to  sell  it ,'  and  there  is  no  proof  to  countervail  his 
denial.  Upon  the  ground  of  fraud,  then,  the  complainant  has 
wholly  failed  to  make  out  his  case,  and  is  not  entitled  to  re- 
lief. 

It  has  been  already  stated,  that  there  can  be  no  reasonable 
doubt  entertained,  that  a  mistake  was  made  in  drawing  the 
title  bond,  but  that  mistake  cannot  be  rectified  on  this  bill, 
not  only  because  that  is  not  the  purpose  of  the  bill,  but  because 
the  bill  expressly  negatives  the  idea  of  any  mistake,  and  also, 
because  in  the  amended  bill,  it  is  in  effect  alledged,  there  was 
no  mistake' — ^that  the  complainant  intended  to  purchase,  and 
Brassfield  to  sell-,  the  north  half  of  the  north-east  quarter,  and 
the  prayer  is  to  rescind  the  contract,  for  the  fraudulent  repre- 
sentations of  the  vendor,   in  regard  to  this  particular  piece  of 
land.     It  is  true,  Brassfield,  in  his  answer,  admits  there  was 
a  mistake,  and  that  the  east  half  of  the  north-east  quarter, 
which  lay  alongside  the  rest  of  the  land,  admitted  on  both 
sides  to  be  correctly  described,  was  the  land  which  was  real- 
ly sold ;  but  this  will  not  aid  the  complainant.     He  is  enti- 
tled to  relief  according  to  the  allegations  and  prayer  of  the 
bill,  when  such  allegations  are  admitted  to  be  true,  or  their 
truth   established  by  proof.     To  rectify  this  mistake  up- 
on   this   bill,  would  not   be  merely  to  grant  relief  without 
an  allegation  of  the  fact,  but  it  would  be  to  grant  relief  in  di- 
rect opposition  to  the  allegations,  and  prayer  of  the  bill. 
73 
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The  reasons  against  allowing  compensation  for  the  suppos- 
ed delSciency,  are  if  possible  still  stronger  than  those  already 
stated,  against  correcting  the  mistake.  All  that  the  com- 
plainant could  ask,  upon  a  bill  properly  framed,  would  be 
that  he  should  get  the  land  he  purchased.  It  would  be  ob- 
viously unjust,  after  he  had  lain  by  for  four  years,  that  he 
should  come  into  a  Court  of  Chancery,  and  cast  upon  the 
vendor,  the  depreciation  of  the  price  of  a  portion  of  the  tract, 
omitted  out  of  the  contract  by  mistake.  To  meet  this  ob- 
jection, it  is  now  urged,  that  the  eighty  acres  of  land,  not 
included  in  the  bond  for  title,  is  now  covered  by  the  lienaof 
judgments  obtained  against  Brassfield,  since  the  land  was 
purchased.  If  it  was  necessary  to  decide  this  question,  we 
should  be  inclined  to  think,  that  the  omission  to  insert  in  the 
bond  for  title,  a  part  of  the  land  actually  sold,  would  not  enable 
a  judgment  creditor  to  claim  it  in  virtue  of  his  lien,  whatever 
the  rule  might  be  as  to  a  honafde  purchaser  from  Brassfield 
without  notice.  The  bond  for  title  is  merely  evidence  of 
the  c6ntract,  and  if  the  contract  was  reformed  by  a  court  of 
Chancery,  the  vendee  would  be  reinvested  with  all  his  rights 
under  the  contract,  so  far  at  least  as  it  did  not  interfere  with 
other  rights,  acquired  without  notice  of  the  mistake. 

It  is  however  a  sufficient  answer  to  all  this  reasoning,  thai 
the  bill  is  not  framed  for  this  purpose. 

The  decree  of  the  Chancellor,  dismissing  the  bill,  most  be 
affirmed. 
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1.  The  fint  article  of  the  treaty  of  1814,  with  the  Creek  Indians,  or  the  act . 
of.  Congreee  of  1817,  which  provides  for  the  location  of  lands  reserved  un- 
der that  article,  and  for  other  purposes,  does  not  invest  the  chie&,  warn- 
Qifl,  or  other  reservees,  with  an  estate  which  he  can  alienate  at  pleasure. 

2»  Quov?  Does  evidence,  that  a  reservee  under  the  treaty  of  1814,  with 
the  Creek  Indians,  or  under  the  act  of  Congress  of  1817,  has  removed  to 
another  county  in  the  State  than  that  in  which  his  reservation  is  situated, 
establish  the  fiict  of  his  voluntary  abandonment;  or  may  it  not  be  intend- 
'  ed,  in  the  absence  of  proof,  that  he  still  retains  the  control  over  it,  and  that 
others  cultivate  it  for  him. 

3.  A  reservation  of  the  public  lands,  which  is  subject  to  forfeiture  Upcm  the 
alienation  of  the  reservee,  and  its  voluntaiy  abandonment,  is  nevertheless 
a  sufficient  consideration  for  the  contract  by  which  the  reservee  agrees  to 
sell  it,  and  receive  slaves  as  an  equivalentr-4he  contract  being  bonafiU  on 
both  sides.  And  the  vendor  of  the  slaves  cannot  maintain  an  action  to 
recover  them  back. 

4.  The  contingent  interest  of  a  party  in  slaves,  if  in  danger  of  being  los^ 
Slc^  by  their  removfJ,  &c.,  it  seems  may  be  protected  in  equity. 

Writ  of  Error  to  the  Circuit  Court  of  Macon. 

This  was  an  action  of  detinue,  at  the  suit  of  the  plaintiff  in 
error,  against  the  defendant,  to  recover  three  slaves,  to  wit : 
Arena,  a  woman ;  Maria,  a  girl ;  and  Cyrus,  a  boy.  The 
cause  was  tried  on  the  plea  of  non  detinet^  a  verdict  was  re- 
turned for  the  defendant,  and  judgment  was  rendered  ac- 
eordingly.  From  a  bill  of  exceptions,  sealed  at  the  instance 
of  the  plaintiff,  it  appears  that  an  agreement  was  made  and 
entered  into  between  tha  plaintiff  and  George  Stiggins,  which 
recites,  that  the  latter  was  entitled  by  patent  from  the  gene- 
ral government,  under  the  treaty  of  Fort  Jackson,  to  a  tract 
of  land  situate  in  Clark  county,  and  known  as  fractional  sec- 
tion one,  in  township  four  and  range  three,  east,  lying  on  th« 
west  side  of  the  Alabama  river,  containing  170  60-100  acres. 
It  is  further  recited  that  Stiggins  being  prevented  by  the  trea- 
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ty  referred  to,  from  conveying  a  fee  simple  title  to  the  plain- 
tiff, doth  lease  to  the  plaintiff  the  lands  above  described  dur- 
ing the  life  of  the  lessor,  without  the  molestation  of  him,  his 
heirs,  e^^ecutors,  &c.,  or  any  one  claiming  under  him,  or  them. 
In  consideration  of  such  lease,  the  plaintiff  agrees  that  he 
will  place  in  the  possession  of  Stiggins,  the  following  slaves : 
Arena,  Maria,  Cyrus,  and  others,  who  are  specially  named — 
all  of  whom  are  the  property  of  the  plaintiff.  It  is  also  stip- 
ulated, that  the  services  of  these  slaves  shall  go  to  the  use  and 
benefit  of  the  lessor,  as  an  equivalent  for  the  lease,  from  year 
to  year,  during  his  life.  The  parties  to  the  instrument  fur- 
ther agree,  that  whenever  the  children  of  Stiggins  shall,  on 
attaining  the  age  of  twenty-one  years,  convey  in  fee  simple, . 
their  interest  in  the  land,  respectively,  to  the  plaintiff,  his 
heirs  and  assigns,  then  the  plaintiff,  his  heirs,  &c.,  will  re- 
linquish a  proportionable  share  of  interest  in  the  slaves  par- 
ticularized in  the  agreement,  and  their  future  increase  to 
each  of  the  heirs  who  shall  relinquish  his  right  as  above  pro- 
vided. This  agreement  was  signed  and  sealed  by  the  par- 
ties, in  the  presence  of  witnesses,  and  recorded  in  the  office 
of  the  Clerks  of  the  County  Courts  of  Macon  and  Clark  coun- 
ties. ♦ 

It  was  further  proved  by  the  plaintiff,  that  Stiggins  was  a 
Creek  Indian,  and  had  a  wife  and  children.  Two  witnesses 
testified  that  Stiggins  and  his  family  removed  from  Monroe 
county,  and  settled  in  Macon,  some  time  before  the  agree- 
ment above  recited  was  executed,  and  have  resided  in  the 
latter  county  ever  since.  The  same  witnesses  stated,  that 
when  Stiggins  removed  to  Macon  county,  he  brmight  with 
him  negroes  bearing  the  same  names  as  those  sued  for,  in  the 
present  action,  has  never  since  had  any  other  negroes  of  the 
same  names.  Further,  they  proved  the  value  of  each  of  the 
slaves  in  question,  and  of  their  hire  respectively,  and  that  the 
defendant  admitted  they  were  in  his  possession  when  the 
suit  was  commenced. 

The  defendant  proved,  that  on  the  3d  July,  1843,  he  pur- 
chased the  slaves  in  question  at  sheriff 's  sale,  in  Macon  coun- 
ty, under  a  fieri  facias  in  favor  of  McBride  against  Stiggins 
4nd  others,  issued  on  a  judgment  obtained  in  1840  j  that  they 
had  been  in  Stiggins'  possession  from  the  time  the  agreement 
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was  entered  into,  up  to  the  sale,  and  that  the  defendant  had 
paid  the  sum  at  which  they  were  bid  off. 

It  was  further  proved  that  the  plaintiff's  attorney,  imme- 
diately preceding  the  sale,  but  on  the  same  day,  gave  notice 
publicly,  that  the  slaves  were  the  plaintiff's  property,  and 
forbid  their  sale.  The  defendant  was  present,  and  heard  the 
notice,  and  purchased  the  slaves  which  had  been  levied  on 
as  the  property  of  Stiggins,  although  the  plaintiff  wa3  no  par- 
ty to  the  execulion. 

Among  other  things,  the  court  charged  the  jury  as  follows, 
viz :  1.  If  the  jury  believe  that  Stiggins  had  abandoned 
the  occupancy  of  the  land  befbre  the  agreement  was  signed 
by  the  parties  to  it,  with  the  intention  not  to  return  to  it^ 
without  the  knowledge  or  connivance  of  the  plaintiff,  and  de- 
ceived the  plaintiff  by  representing  that  he  had  a  right  to  the 
same,  such  a  representation  was  a  fravd,  and  the  considerar 
tion  necessary  to  support  the  agreement  would  have  failed. 
But  if  Stiggins  abandoned  the  possession  at  the  instance  of 
the  plaintiff,  or  with  his  knowledge,  and  with  an  understand- 
ing between  them,  that  the  plaintiff  was  to  have  the.  posses- 
sion, and  the  terms  were  afterwards  to  be  reduced  to  writing, 
then  there  was  a  sufficient  consideration  to  support  the  agree- 
ment. 

2.  If  Stiggirs  received,  the  negroes  in  question,  in  con* 
sideration  of  the  use  of  the  lands,  and  the  plaintiff  has  con- 
tinued to  occupy  the  same  ever  since,  the  agreement  is  found* 
ed  upon  an  adequate  consideration. 

3.  If  Stiggins  had  ceased  to  occupy  the  land  before  the 
writing  was  executed,  and  the  same  was  executed,  and  the 
negroes  delivered  by  the  plaintiff,  in  order  to  obtain  the  pos- 
session of  the  land,  so  that  he  might  occupy  it  mitil  dispos* 
sessed  by  the  government,  then  the  agreement  was  binding 
on  the  plaintiff*  The  mere  possessory  right  to  public  lancl 
is  the  subject  of  sale  and  transfer,  and  Avill  constitute  the  con- 
sideration of  the  contract. 

Thereupon  the  plaintiff's  counsel  prayed  the  court  to  iu- 
Btruct  the  jury  as  follows,  viz :  1.  If  the  slaves  sued  for, 
•were  the  plaintiff's  property  prior  to  the  execution  of  the 
written  agreement,  and  are  the  same  that  are  designated 
therein,  if  the  agreement  was  entered  into  bona  fidd^  at  the 
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time  it  bears  date,  if  Stiggins  had  no  other  title  to  the  slayes 
than  he  acquired  thereby,  and  the  defendant  had  no  other 
right  than  he  acquired  by  his  purchase  at  sheriff's  sale,  if 
Stiggins  and  his  descendants  had  voluntarily  abandoned  the 
land  before  the  agreement  was  entered  into,  and  the  slarea 
in  controversy  were  in  the  defendant's  possession  when  the 
writ  issued  in  this  case,  and  are  of  the  respective  values 
to  which  the  witness  testified,  then  the  plaintiff  is  entitled  to 
recover. 

2-  If  the  slaves  in  controversy  belonged  to  the  plaintiff,  at 
and  before  the  execution  of  the  agreement,  and  had  been 
sold  by  the  sheriff  as  shown  by  the  e^ridence,  such  sale  de- 
termined all  interest  that  Stiggins  had  in  the  slaves,  in  virtue 
of  his  agreement  with  the  plaintiff,  and  authorized  the  latter 
to  recover  of  the  defendant,  if  the  jury  believed  all  the  testi- 
mony in  the  cause.  This  prayer  for  instructions  was  denied 
by  the  court,  and  the  plaintiff  excepted  to  the  charges  given 
and  refused. 

S.  F.  Bice,  for  the  plaintiff  in  error,  made  the  following 
points :  1.  Stiggins  was  a  Creek  Indian,  and  claimed  the 
land  which  he  jf  ofessed  to  lease  to  the  plaintiff,  as  a  reserva- 
tion under  the  treaty  of  Fort  Jackson.  It  is  insisted  the 
lease  was  void,  because  it  was  opposed  to  the  treaty — ^in  fact 
prohibited  by  it,  and  it  was  competent  for  the  plaintiff  to  re- 
cover back  what  he  paid  for  it.  [4  Porter's  Rep.  141 ;  3 
Id.  362;  1  vol.  State  Papers,  Indian  Affairs,  826;  1  Land 
Laws,  289 ;  2  Id.  Ops.  Attorney  General,  64,  78 ;  see  also, 
last  clause,  1  Art.  of  Treaty.]  A  party  who  has  paid  money 
on  a  void  contract,  may  recover  it  in  assumpsit — not  having 
had  any  validity,  it  is  not  necessary  to  go  through  the  forms 
necessary  to  a  rescission  of  an  agreement  which  the  law  re* 
cognizes.     [2  Stew.  Rep.  21 ;  7  Ala.  Rep.  129.] 

2.  The  proof  shows  that  Stiggins  had  abandoned  the  pos- 
session of  the  land  before  he  leased  it ;  this  being  the  case, 
the  right  eo  instanti  vested  in  the  United  States,  and  the 
plaintiff  had  the  right  at  any  time,  to  consider  the  contraet 
AS  merely  void. 


No  counsel  appeared  for  the  defendant 
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COLLIER,  O.  J. — By  the  1st  section  of  the  treaty  nego« 
tiated  with  the  Creek  Nation  g(  Indians,  at  Fort  Jackson,  hi 
1814,  provision  is  made  in  favor  of  friendly  chiefs  and  war'- 
liors,  stipulating  that  each  one  embraced  by  it,  <*  shall  be  en* 
titled  to  a  resen^ation  of  land  within  the  said  territory,  of  one 
mile  square,  to  include  his  improvements  as  near  the  centre 
thereof  as  may  be,  which  shall  inure  to  the  said  chief  or  war* 
rior,  and  his  descendants,  so  long  as  he  or  thejr  shall  continue 
to  occupy  the  same,  who  shall  be  protected  by,  and  subject 
to,  the  laws  of  the  United  States ;  but  upon  the  voluntary 
abandonqient  thereof  by  such  possessor,  or  his  descendants, 
the  right  of  occupancy  or  possession  of  said  lands  shall  de- 
volve to  the  United  States,  and  be  identified  with  the  right 
of  property  ceded  hereby.''  A  law  was  enacted  by  Congress, 
in  1817,  making  provision  for  the  location  of  the  lands  re-* 
served  by  the  first  article  of  the  treaty,  and  for  other  purpo- 
ses. The  second  section  of  that  act,  after  prescribing  the 
maimer  of  the  location,  has  the  following  proviso^  viz  :-— 
"  That  the  lands  so  selected  shall  inure  to  such  chief' or  war* 
rior,  so  long  only  as  he  shall  continue  to  occupy  and  culti- 
vate the  same ;  and  in  case  he  shall  not  have  al)andoned,  the 
possession  shall  on  his  decease,  descend  to,  and  vest  in  his 
heirs,  in  fee  simple,  reserving  to  the  widow  of  such  chief,  or 
warrior,  the  use  and  occupation  of  one  third  part  of  said  lands 
during  her  natural  life." 

The  second  section  provides,  that  where  a  chief  or  warrior 
entitled  to  a  reservation,  shall  have  died  since  the  treaty  was 
signed,  leaving  a  widow  and  a  child  or  children,  who  have 
continued  to  occupy  and  cultivate  the  land,  they  shall  have 
the  right  of  selection  as  the  original  claimant  had  ;  and  the 
title  of  the  child  or  children  to  the  lands  thus  selected,  shall 
be  in  fee  simple,  reserving  to  the  widow,  if  any,  the  use  of 
one-third  thereof,  during  her  life :  "  Provided  however,  that 
the  said«  child  or  children  shall  not  have  the  power  to  alien- 
ate the  said  lands,  except  by  devise,  nntil  each  and  every  one* 
of  them  shall  have  arrived  at  the  age  of  twenty-five  years." 
By  the  third  section  of,  the  act,  it  is  enacted,  "  that  the 
descendant  of  any  native  Creek  Indian,  male  or  female,  who* 
at  the  commencement  of  the  late  war  with  the  hostile  Creeks 
occupied  and  cultivated  a  farm  or  plantation,  who  continued 
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friendly  to  the  United  States  during  that  War,  and  who  after 
tbfe  termination  of  hostilities,  returned  to,  and  has  continued 
to  occupy  and  cultivate  the  said  farm  or  plantation,  shall  be 
entitled  to  a  reservation  of  two  quarter  sections  of  land,  to  be 
selected  in  the  manner  stated  in  the  first  section  of  this  act ; 
which  lands  shall  enure  to  them  so  long  as  they  shall  conti- 
nue to  occupy  and  cultivate  the  same  ;  and  on  their  death 
shall  descend  in  fee  to  the  children  ;  and  on  failure  of  chil«- 
dren,  shall  revert  to  the  United  States ;  reserving,  however, 
to  the  husband  or  widow,  as  the  case  may  be,  the  right  to  oo 
cupy  and  cultivate  one-third  part  of  the  lands  during  their 
natural  lives." 

The  fourth  section  provides,  that  the  child  or  children  of 
any  chief  or  warrior  who  resided  in  the  limits  of  the  ceded 
territory  at  the  commencement  of  the  then  late  Creek  war, 
and  who  was  killed  or  died  during  the  same  in  the  service  of 
the  United  States,  or  who  has  since  died  of  wounds  then  re- 
ceived, shall  be  entitled,  without  payment,  to  a  reservation 
of  so  much  land  as  such  chief  or  warrior  would  have  been  en- 
titled to,  had  he  been  living  at  the  time  the  treaty  was  sign- 
ed ;  which  land  shall  be  located  in  the  manner  prescribed  by 
the  first  section  of  the  act. 

This  statute  not  only  provides  for  giving  effect  to  the  first 
article,  but  gives  reservations  to  several  classes  who  do  not 
come  within  the  terms  of  the  treaty.  Perhaps  as  the  con- 
tract recites  that  Stiggins'  claim  is  founded  upon  the  treaty, 
he  must,  in  the  condition  of  the  record,  be  considered  as  one 
of  the  chiefs  or  warriors  for  whom  it  provides.  Be  this  as  it 
may,  he  must  be  taken  to  come  within  a  category  which  in- 
hibits him  from  making  a  conveyance  of  his  reservation. 
Each  reservee  thus  situated,  whether  under  the  treaty  or  the 
act  of  Congress,  have  nothing  more  than  a  life  estate,  de- 
pending upon  his  continued  occupancy,  &c. 

Do  the  facts  stated  in  the  bill  of  exceptions  show  an  aban- 
donment of  the  possession  by  Stiggins  ?  Is  not  his  removal 
to  Macon  county,  previous  to  entering  into  the  agreement 
with  the  plaintiff,  entirely  consistent  with  the  idea  of  his 
continued  occupancy  ? ,  There  certainly  could  have  been  no 
abandonment,  if  he  retained  the  control  over  it,  aad  continu- 
ed to  cultivate  it  as  a  plantation  with  his  own  laborers.     We 
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all  know  that  it  is  quite  common  fo]r  one  man  to  be  the  pro- 
prietor of  several  farms,  or  to  live  at  one  place,  and  cultivate 
a  plantation,  sometimes  hundreds  of  miles  from  his  residence. 
Who  can  imdertake  to  say,  from  the  facts  before  us,  that  > 
such  was  not  the  situation  of  Stiggins  when  he  made  the 
contract  with  the  defendant  ? 

But  assuming  the  facts  to  be  otherwise,  and  will  the  plain- 
tiff be  placed  in  a  more  favorable  condition  ?  His  contract 
shows  that  he  was  aware  of  the  nature  of  Stiggins'  tenure, 
was  willing  to  part  with  the  possession  of  the  slaves  to  him, 
upon  the  latter  undertaking  to  make  a  lease  for  his  life  of  the 
premises — stipulating  that  a  complete  title  should  be  made 
to  the  slaves  to  Stiggins's  children,  should  they,  upon  attain^ 
ing  their  majority,  make  a  fee  simple  to  the  land.  It  must 
be  intended  that  Stiggins  yielded  up  the  possession  to  the 
plaintiff,  in  consideration  that  the  slaves  mentioned  in  the 
contract,  were  delivered  to  him,  and  thus  abandoned,  and  as 
a  legal  consequence,  forfeited  to  the  United  States  his  right 
to  the  reservation.  Here  was  certainly  a  loss  to  Stiggins, 
and  a  benefit  to  the  plaintiff.  Although  the  latter  may  have 
received  nothing  more  than  the  possession,  determinable  at 
the  will  of  the  Federal  Cfovemment ;  yet  this  gave  him  the 
right  to  occupy  and  cultivate  it  against  all  the  rest  of  the 
world,  rthese  rights  we  all  know  have  been  matured  and 
made  perfect  by  the  bounty  of  Congress.  There  is  nothing 
to  show  that  the  plaintiff  has  been  molested  in  the  ei^joyment 
of  the  premises,  or  to  warrant  the  conclusion  that  he  will 
not,  in  virtue  of  his  possession,  obtain  a  fee  simple  title  as  a 
mere  gratuity,  or  upon  the  payment  of  a  sum  which  bears 
no  proportion  to  its  real  value. 

The  possession  of  land,  without  a  title,  is  regarded  as  a  thing 
of  value,  and  it  seems,  that  if  it  was  allowable  for  the  defendant 
to  rescind  the  contract,  he  should  have  placed  Stiggins  in 
statuo  quOy  oj  at  least  offered  to  do  so  before  he  commenced 
his  action.  The  view  we  have  already  taken,  shows  that 
the  agreement,  on  either  side,  is  sustained  by  a  valuable  con- 
sideration. Whether,  what  Stiggins  parted  with,  was  equi- 
valent to  what  the  plaintiff  gave  him  in  return,  is  wholly  im- 
material, even  if  we  had  the  proper  deUa  before  us  to  enable 
us  to  determine.     It  is  then  clear  from  the  facts,  that  the 
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plaintiff  is  not  entitled  to  recover.  If  he  has  not  parted  witfe 
the  title,  and  the  slaves  are  in  danger  of  being  removed,  and 
perhaps  upon  other  grounds,  a  Court  of  Chancery  could  afford 
him  ample  protection. 

We  have  but  to  add,  that  the  judgment  of  the  Circuit  Court 
is  affirmed. 


ARMSTEAD  v.  THOMAS. 


1.  When  the  holder  of  a  note  enters  into  an  agreement  with  the  principal 
debtor,  that  he  will  not  sue  a  surety  until  after  a  certain  time,  if  the  piin- 
cipal  will  engage  to  pay  all  costs  and  lawyer's  fees,  this  will*  not  discharge 
the  surety. 

3.  When  the  defence  interposed  wiU  not  wairant  a  charge  in  favor  of  a  de- 
fendant, a  judgment  will  not  be  reversed,  although  the  cause  is  submitted 
to  the  juiy  on  a  charge  which,  under  other  circumstances,  might  be  erro- 
neous, 

3.  When  a  witness  for  the  defence  states  that  a  note  was  left  with  an  indi- 
vidual, as  a  friend,  to  receive  payment,  it  is  not  erroneous  to  permit  the 
plaintiff  to  prove  by  that  person,  that  it  was  left  with  him  as  an  attorney, 
and  his  instructions  in  relation  to  it 

Error  to  the  County  Court  of  Lauderdale, 

AssiTHPsiT  by  Thomas  'against  Armstead,  as  one  of  the 
makers  of  a  joint  and  several  promissory  note,  dated  1st  M&y , 
1839,  payable  17  months  after  date,  signed  by  one  Lanier, 
as  principal,  and  by  Armstead  and  oiie  McEenzie,  as  sure- 
ties, negotiable  and  payable  at  the  Mississippi  Union  Bank, 
at  Jackson, 

At  the  trial,  on  the  general  issue  and  other  pleas,  it  Tiras  in 
evidence,  that  after  the  maturity  of  the  note,  the  plaintiflF, 
Thonias,  to  whom,  or  order,  the  note  is.payable^hadindors- 
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ed  it  to  one  Davifi,  ao^  that  Davis,  when  holding  the  note, 
called  on  Lanier,  the  principal,  for  payment,  and  received 
from  him  a  saddle  hqrse,  at  $250,  and  a  watch  at '$150,  in 
part  payment ;  also,  a  receipt  given  to  Lanier,  by  certam  at* 
torneys  for  a  note  on  a  third  person,  in  their  hands  for  col- 
lection, which,  if  paid  was  to  be  credited  on  the  note.  These 
facts  were  deposed  to  by  Lanier,  who  also  deposed,  that  in 
consideration  of  these  payments,  Davis  agreed  to  wait  until 
the  1st  of  January,  1842,  for  the  remainder  of  the  debt,  pro* 
vided  Lanier  would  pay  all  the  costs  of  suit,  lawyers  fees,  &c. 
in  case  Davis  should  have  Co  sue  Armstead,  at  the  expirar 
tion  of  said  indulgence.  He  further  deposed,  that  when  Da- 
vis first  spoke  to  him  about  the  claim,  he  said  he  would  take 
any  property  Lanier  would  give  him  ia  liquidation  of  the 
debt,  as  he  had  taken  it  to  secure  himself  as  indorser  for 
Thomas,  and  that  his  information  was,  that  Armstead  was 
insolvent,  or  in  such  a  condition  as  made  it  doubtful  wheth- 
er he  could  collect  the  debt  from  him.  Lanier  informed  Da- 
vis that  Annstead  was  good  for  the  debt,  and  Davis  then  said 
that  unless  Lanier  would  pledge  himself  to  pay  all  costs  of 
suit,  and  lawyers  fees,  he  would  send  the  debt  immediately 
to  Alabama.  Lanier  was  anxious  Armstead  should  not  be 
sued,  and  agreed  to  pay  all  costs  and  lawyers  fees.  Armstead 
Mi  that  time  resided  in  Alabama,  and  wm  ignorant-  of  the 
agreement  between  Lanier  and  DavisL  If  Lanier  was  able, 
between  the  period  when  the  conversation  was  had,  in  July, 
1841,  and  1st  January,  1842,  to  obtain  a  negro  boy,  Davis 
was  to  take  Ahis  at  a  valuation,  and  the  note  was  left  in  the 
hands  of  a  Mr.  Patillo,  to  receive  the  boy  if  Lanier  should 
teadar  him.  At  the  time  of  the  agreement,  Lanier  was  in- 
solvent. 

The  plaintiff  offered  the  deposition  of  Patillo,  stating,  among 
other  matters,  that  Davis  left  the  note  in  suit  with  him,  as  a  law- 
yer, with  instructions  to  receive  from  Lanier  a  negro  boy,  in 
payment,  if  tendered  by  Lanier,  at  such  price  a^  deponent 
should  consider  reasonable;  and  further,  that  if  Armstead' 
diould  return  from  Alabama  to  Mississippi,  so  that  process 
c<mld  there  be  served  on  him,  he  was  to  institute  suit  imme- 
diately, agauurt  him  and  Lanier.  Davis  instructed  the  depo- 
nent, not  to  sue  Lanier  alone,  as  he  did  not  believe  the  mo* 
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ney  could  be  made  from  him.  The  ilefendant  objected  to 
the  part  of  the  deposition  recited,  but  the  court  permitted  all 
the  deposition  to  be  read  to  the  jury.  Lanier  had  previously 
stated,  in  his  deposition,  that  the  note  was  not  left  with  Pa- 
tillo,  as  a  lawyer,  but  as  a  mutual  friend,  and  that  Patillo  had 
said  to  him,  Davis  had  instructed  him  not  to  take  any  other 
steps  with  the  note  until  January,  1842,  unless  the  negro  boy 
was  offered. 

On  this  proof,  the  defendant  asked  the  court  to  instruct  the 
jury,  that  should  they  believe  the  agreement  spoken  of  by 
Lanier  was  made  with  Davis  without  the  assent  of  the  depo- 
nent, then  he  ws^,  as  surety  for  Lanier,  dischai^ed  from  lia- 
bility on  the  note.  This  was  refused,  but  the  court  diarged 
they  must  first  be  satisfied  the  agreement  was  of  prejudice  to 
the  defendant  j  before  he  was  discharged  from  liability  on  the 
note. 

The  defendant  excepted  to  the  admission  of  the  part  of  the 
deposition  objected  to,  and  to  the  refusal  to  charge  as  request- 
ed, as  well  as  the  charge  as  given  ;  and  now  aissigns  these 
matters  as  error. 

S.  Parsons,  for  the  plaintiff  in  error,  cited  3  Stew.  486  ;  4 
Ala.  Rep.  48 ;  M.  &  P.  Dig.  124 ;  5  Ala.  Rep.  388 ;  3  Stew. 
14;  10  Johns.  58fr;  Theobald,  76,  162;  3  Wend.  29;  6 
Porter,  166,  236  •  8  Porter,  108 ;  8  John.  63 ;  13  Wend. 
376.    • 

E.  W.  Peck,  contra,  insisted—  * 

1.  That  here  was  no  valid  contjact  whatever,  in  any  aenae 
of  the  word,  to  delay  proceedings  against  the  principal ;  the 
agreement  is  made  at  the  instance  of  the  principal  not  to  sue 
the  surety.  Neither  the  stay  of  execution,  nor  partial  pay- 
ment will  discharge  a  surety.  [Fletcher  v.  Gamble,  3  Ala. 
Rep.  339 ;  LeVerick  v.  Bates,  6  lb.  480.] 

2.  If  the  contract  is  one  for  the  benefit  of  the  surety,  and 
does  not  contemplate  delay  as  to  the  principal,  there  is-  no 
pretence  to  say  that  the  admission  of  the  evidence  of  Patillo 
is  an  error  from  which  injury  has  resulted,  and  therefore  the 
judgment  ought  not  to  be  reversed ;  but  the  directions  given 
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to  him,  .were  a  part  of  the  transaction,  and  properly  admis- 
sibte. 

GOLDTH WAITE,  J.— The  general  rule  is,  that  a  surety 
will  be  discharged  if  the  creditor  stipulates  in  a  binding  man- 
ner, upon  a  sufficient  consideration,  with  the  principal  debt- 
or, to  give  day  .of  payment,  without  the  consent  of  the  sure* 
ty.  [1  Story's  Eq.  §  326.]  It  will  readily  be  perceived,  the 
evidence  in  this  case  does  not  bring  it  within  the  rule,  be- 
cause there  is  no  pretence  to  say  that  any  engagement  was 
entered  into  to  give  the  principal  debtor  further  day.  The 
agreement  was  that  the  surety  should  not  be  sued  until  a 
particular  period,  or  rather,  that  if  suit  against  him  was  de- 
layed until  that  period,  the  principal  debtor  was  to  b^  ac- 
countable for  all  costs  and  lawyer's  fees.  Conceding  this  to 
be  a  binding  agreement  upon  the  principal  debtor,  it  cannot 
be  said  that  the  surety's  rights  were  impaired.  It  cannot  be 
pretended,  the  surety  might  not  have  paid  the  debt,  without  i 

losing  his  remedy  against  his  principal ;  or  that  the  creditor  at 
the  instance  of  the  surety,  might  not  be  compelled  to  sue.     It  J 

is  then  nothing  more  than  a  stipulation  by  the  creditor,  at 
th^  instance  of  the  principal,  that  the  surety  shall  not  be  pro- 
ceeded against  until  after  the  lapse  of  a  certain  time.  [See 
Wilson  V.  Bank  of  Orleans,  at  this  term.]    In  our  judgment  j 

such  a  contract,  whether  with  or  without  consideration,  does 
not  avoid  the  contract  of  the  surety.  j 

2.  What  has  been  said  is  sufficient  to  show,  the  charge  re- 
quested wcas  properly  refused,  but  it  is  further  insisted,  that  | 
the  one  actually  given  is  erroneous.  It  may  be  so  under  pw-  ^  < 
ticular  circumstances,  but  certainly  was  not  so  in  connection  < 
with  the  evidence  before  the  jury.  The  court,  as  we  have  i 
shown,  might  have  instructed,  that  the  facts   in  evidence 

were  no  defence,  but  instead  of  this,  submit  the  cause  to  the 
jury  upon  the  question  whether  the  surety  has  sustained  in- 
jury.  This  was  more  favorable  than  was  allowable,  but  the 
error  is  against  the  plaintiff,  instead  of  the  defendant. 

3.  The  objection  to  the  portion  of  the  deposition  which 
ivas  allowed  to  go  to  the  jury,  is  not  sustainable.  He  de- 
fendant had  proved  that  the  note  was  left  with  this  witnesb 
as  a  friend  to  receive  payment,  and  tbotigfa  this  ciicumstanee 
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wsa  quite  immaterial,  y^t  there  certainly  was  no  error  iu 
showing  what  instructions  were  given  to  the  party  when  the 
note  was  left  with  him. 

We  can  perceive  no  error  in  the  record.    Judgment  af- 
Armed. 


TREADWELL  v.  RAINEY. 

J«  Where  a  life  estate  was  bequeathed  to  one  in  Georgia^  in  certain  slayei, 
who  was  also  appointed  executrix,  and  qualified  as  such,  and  afterwurds 
removed  to  this  State,  bringing  the  slaves  with  her,  the  Orphans'  Court 
of  this  fltate  has  no  power  to  grant  administration  upon  the  propertj, 
though  the  will  be  produced,  proved,  and  recorded,  and  the  executrix  as- 
seattothe  ^^pointment  of  an  administrator  «tfm  ieM(tmenh  armexo. 

Error  to  the  Orphans'  Court  of  Benton. 

.  Application,  by  the  plaintiff  in  error,  for  letters  of  admin- 
is.tmtiqn  cum  testamento  annexo,  of  the  estate  of  William  Fa- 
jg;an,  deceased.  It  was  suggested  to  the  Court,  that  the  exe- 
4»itrix,  Catharine  Pagan,  was  appointed  executrix  by  the  will, 
iBiid  qualified  in  the  year  1832,  in'  the  State  of  CSeorgsa,  as 
jsneh  ;  and  that  real  and  t)er8onal  estate,  to  a  considerable 
Amount,  came*  to  her  hands  in  virtue  of  the  will,  and  were  re- 
tained by  her  in  that  capacity,  for  several  years,  she  having 
a  life-estate  therein.  That  after  the  lapse  of  several  years, 
some  of  the  slaves  found  their  way  into  the  county  of  Ben- 
ton, and  were  followed  thither  by  the  executrix,  who  being 
of  an  extreme  old  age,  her  son,  William  Fagan,  was  appoint- 
ed administrator  of  said*  e^tate^  and  qualified  as  su<^h,  and 
^me  time  after  wa^  surrendered  up  by  Im  secipritiea  to  the 
£;ourt|  and  the  deieodant  in  error  appointed  administrator  de 
bomn  tumf  by  whom  several  of  the  riaves  were  eold,  and 
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who  had  appointed  a  day  for  a  partial  settlement  of  his  ac« 
counts,  and  filed  his  vouchers,  at  which  time  a  certified  copy 
of  the  will  of  said  Fagan,  duly  proven  in  the  probate  court  of 
Morgan  county,  Georgia,  was  produced,  for  the  first  time,  to 
the  court,  and  ordered  to  be  recorded ;  and  thereupon,  on  the 
application  of  defendant  in  error,  leave  was  given  him  to 
withdraw  his  application  for  a  settlement ,  and  to  take  hisac^ 
counts  and  vouchers  previoiisly  filed, 

A  paper  was  also  produced,  signed  by  the  said  executrix, 
by  which  she  proposed  to  resign  her  trust}  and  requested  the 
plaintiff  in  error  to  be  appointed  administrator,  with  the  will 
annexed,  and  was  willing,  and  proposed  to  deliver  «p  a  por- 
tion of  the  life-estate,  to  be  divided  among  the  legatees. 

The  court,  in  consequence  of  the  partial  execution  of  the 
will  in  Georgia — the  want  of  power  in  the  court  to  compel 
the  executrix  to  a  settlement ;  the  change  of  the  special  pro- 
per^ in  the  will  by  the  administrators  sale  in  this  State,  con- 
sidered that  it  had  not  the  power  to  grant  the  application,  and 
therefore  refused  to  make  the  appointment. 

The  plaintiff  in  error  then,  by  petition,  setting  forth  these 
facts,  applied  to  the  judge  of  the  Circuit  Court  of  Benton 
county  for  a  rule  against  the  judge  of  the  Orphans'  Court  of 
Benton,  to  show  cause  why  a  mandamus  should  not  issue 
against  him,  commanding  him  to  appoint  the  petitioner  ad- 
ministrator cum  testamento  annexo,  6cc. ;  which  was  refused 
by  the  court.  The  original  petition,  with  the  refusal  of  the 
judge  to  grant  the  prayer,  has  been  brought  up,  the  clerk  o^ 
the  Circuit  Court  certifying  thereon  that  no  entry  was  made 
in  relation  thereto,  on  the  minutes  of  the  court. . 

Application  was  made  to  amend  the  writ  of  error,  and  for 
K  mandamus  to  the  judge  of  the  Orphans'  Court. 

S.  F.  Rice,  for  the  plaintiff  in  error. — ^Authenticated  copies 
of  wills  from  other  States,  may  be  admitted  to  probate  in  tfaia 
State — (Clay's  Dig.  698,  sec.  12,)— evidently  that  the  pro- 
perty in  this  State  may  be  administered  according  to  the 
wiU. 

As  soon  as  the  will  was  admitted  to  probate  in  Benton 
county,  the  letters  of  administration  granted  to  Rainey  pre* 
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vioualy,  were  ipso  facto  revoked  or  annulled.  The  Orphans' 
Court  was  compelled  to  act  under  the  will,  as  soon  as  it  was 
admitted  to  probate.     [4  Ala.  248.] 

The  executrix  appointed  by  the  will,  although  she  quali- 
fied in  Georgia,  and  had  removed  to  Benton  county  with  the 
property,  was  incapable  of  managing  it,  and  tendered  her  re- 
signation. 

There  was  no  legal  reason  for  refusing  the  application  of 
the  plaintiff  in  error,  but  it  was  the  clear  duty  of  the  court  to 
grant  the  letters,  that  the  will  might  be  executed:  [1  Stew. 
429,  7  Ala.  906;  Kennedy  v.  Kennedy,  8  Ala*  39L] 

A.  J.  Walker,  for  defendant  in  error. — ^The  application  for 
a  mandamus^  must  be  refused.  The  refusal  of  the  judge  of 
the  Orphans'  Court  to  appoint  an  admininistrator  is  a  final 
judgment,  from  which  a  writ  ef  error  will  lie,  and  a  manda- 
mus will  not  be  granted  where  there  is  an  adequate  lega^  re- 
medy.'    [1  Ala.  16 ;  7  id.  14.] 

It  must  be  refused,  because  there  is  no  writ  of  orror  from 
the  Circuit  Court,  and  its  judgment  cannot  be  revised  in  any 
other  mode.     [7  Porter,  66 ;  6  Ala.  91.] 

This  court  cannot  entertain  the  motion  as  an  original  one. 
It  can  only  act,  if  at  all,  after  the  inferior  court  has  refused. 

Upon  the  merits  of  the  case.  The  testator  died  in  Georgia, 
and  in  that  State  his  widow  qualified  as  executrix,  and  under 
the  law  of  that  State,  took  possession  as  such ;  and  although 
she  has  since  removed  into  this  State,  and  brought  a  part  of 
the  property  with  her,  no  administration  can  be  legally  ta-^ 
ken  out  in  the  State  of  Alabama.  [1  Stewart,  429;  Story's 
Oonfl.  of  Laws,  432 ;  1  Marsh.  Rep.  300.]  The  reduction 
of  the  property  into  possession,  vests  it  in  her,  and  there  can 
be  no  administration  upon  that  property,  no  matter  where  it 
may  be  removed. 

The  infirmity  of  the  executrix  cannot  authorize  the  grant 
of  letters  testamentary  in  this  State,  nor  can  her  resignation 
to  the  Orphans'  Court  of  Benton  give  that  court  power  to  ap- 
point an  administrator  upon  the  estate.  A  resignation  can 
only  be  made  to  the  court,  making  the  appointment.  [Clay's 
Dig.  222,  §  9.]     The  executrix  is  responsible  to  the  Court 
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which  authorized  her  to  act,  and  is  responsible  to  no  other 
tribunal* 

If  administration  may  be  granted  here,  upon  the  property 
in  this  State,  there  will  be  two  administrations,  each  of  which 
will  be  responsible  to  the  legatees.  Again — ^it  appears  the 
executrix  has  a  life  estate  in  the  property  :  it  is  then  her's, 
and  how  can  administration  be  granted  upon  the  property  of 
a  living  woman. 

The  validity,  or  invalidity  of  Rainey 's  administration,  does 
not  arise.  If  it  is  void  that  does  not  authorize  the  making  of 
another  void  grant. 

ORMOND,  J. — This  was  an  application  to  the  Orphans* 
Court  of  Benton  county,  for  letters  of  administration  cum  tes* 
tamento  annexo  of  William  Pagan,  deceased.  It  appears  that 
the  executrix  of  the  will  qualified  in  the  Stcite  of  Georgia* 
where  the  testator  died,  and  where  the  will  was  admitted  to 
probate,  and  in  virtue  thereof  took  possession  of  the  property 
bequeathed  by  the  will,  in  which  she  had  a  life  estate,  and 
which  consisting  of  slaves,  has  been  brought  to  this  State. 
It  is  very  clear  that  the  court  had  no  power  to  grant  the  ap* 
plication  Independent  of  the  fact,  that  the  executrix  had  a 
life  estate  in  the  slaves,  in  virtue  of  her  qualification  under 
the  will,  she  took  the  legal  title  in  the  slaves.  Although  it 
be  a  trust  estate,  she  is  the  legal  owner  of  the  slaves,  and  might 
maintain  an  action  for  them  in  this  State,  in  her  own  name, 
without  taking  out  letters  of  administration.  [Common* 
wealth  V.  Griffith,  2  Pick.  11;  Slack  v.  Wolcott,  3  Mason, 
508  ;  Story  on  Con.  of  L.  432,  sec.  516. 

This  is  a  conclusive  to  show  that  administration  cannot  be 
taken  out  upon  this  property.  If  the  slaves  had  been  in  this 
State,  at  the  time  of  the  death  of  the  testator,  or  if  adminis- 
tration had  not  been  had  upon  the  estate  in  Georgia,  the  ques- 
tion would  have  been  entirely  different,  as  there  can  be  no 
doubt  that  administration  may  be  taken  out  upon  the  proper-- 
ty  of  the  deceased,  situate  in  different  States.  [Orcutt  v. 
Onus,  3  Paige,  259  ;  Currie  v.  Bircham,  1  D.  &>  R.  35.]  It 
is  the  fact,  that  the  deceased  had  property  within  the  county, 
which  gives  the  court  jurisdiction.  This  was  not  the  pro- 
J)erty  of  the  deceased,  but  of  the  executrix. 
76 


694 '  ALABAMA. 

~~  ^  •  Cromtnelin  v.  Mintcr,  et  al. 

— ■ w  ■  ' ' 

It  appe?irs  that  the  executrix  is  herself  consenting  to  this 
procedure,  and  that  she  has  produced  the  will  which  has  been 
recorded  in  the  Orphans'  Court  of  Benton,  and  that  before  the 
projduction  of  the  will,  administration  had  been  granted  upon 
the  slaves,  to  the  defendant  in  error,  by  her  consent.  The 
consent  of  the  executrix  could  not  confer  jurisdiction  on  the 
court,  nor  can  the  illegal  appointment  of  Rainey  sanction  the 
present  application.  It  is  to  be  observed  that  this  application 
is  not  made  on  behalf  of  creditors,  nor  if  it  was  would  the 
case  be  varied,  though  the  executrix  having  brought  the 
property,  or  permitted  it  to  be  brought  here,  might  be  subject 
to  an  action  at  the  suit  of  the  creditors  of  tlje  deceased  as 
executor  de  son  tort,     [Densley  v.  Edwards,5  Ala.  31.] 

The  conclusion  we  have  arrived  at,  dispenses  with  the  ne- 
cessity of  an  examination  of  the  petition  to  the  judge  of  the 
Circuit  Court  for  a  mandamus.  Conceding  it  to  be  regular, 
it  was  properly  refused. 

Judgment  affirmed. 
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L  The  fimt  article  of  the  treaty  of  1814,  with  the  Creek  Indians  conferB  up- 
on the  chiefii  and  warriors  provided  for,  a  qualified  inheritable  estate,  which 
is  determined  by  the  sale  of  the  reservee,  the  cesser  of  occupation,  and  his 
removal  from  the  State,  and  immediately  upon  such  abandonment  of  pos- 
session, the  reservation  becomes  a  part  of  the  public  domain,  without  any 
positive  assertion  of  right  on  the  part  of  the  United  States. 

2.  Though  the  title  to  a  reservation  under  the  first  article  of  the  treaty  of 
1814,  with  the  Creek  Indians  be  vested  in  the  United  States  by  the  vofim- 
fory  abandonment  of  the  reservee,  it  is  not  subject  to  entry  under  tbe  pre- 
emption laws  of  Congress. 

3.  A  patent  fraudulently  obtained,  or  which  has  issued  in  violation  of  lawi 
is  void,  and  does  not  authorize  a  recovery  against  a  parly  in  possession  nam 
der  color  of  titie.    But  a  mere  intruder  cannot  insist  upon  the  invalidity  of 
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the  p&test;  aod  where  the  defendant  afiers  no  evidence  to  justify  his  pos- 
session, the  fair  inference  is,  that  he  is  an  intruder. 

4.  Qucre?  May  not  the  plaintiff  in  ejectment  recover  against  a  trespasser^ 
upon  proof  of  previous  possession,  without  any  dociunentaiy  evidence  of 
title. 

5.  The  jury  returned  a  verdict  in  favor  of  plaintiflb  for  "fifty  acres  of  the 
south-east  fractional  quarter  of  fractional  section  34,  in  township  18,  of 
range  18,  in  the  district,"  &c,;  the  judgment  suhstantially  eoafisnnedto  the 
yerdict-^JSisU^  that  the  verdict  did  not*  sufficiently  identify  the  land,  to  en- 
title the  plaintiff  to  a  judgment,  under  which  the  sheriff  could  deliver  the 
possession  of  any  specific  part  of  the  land. 

Writ  of  Error  to  the  Circuit  Court  of  Coosa. 

Action  of  trespass  to  try  title.  The  land  described  iu  the 
declaration,  is  the  south-east  fractional  quarter  of  fractional 
section  24,  of  township  18,  of  range  18.  The  verdict  is, 
that  the  jury  find  for  the  plaintiffs,  and  <^  that  the  right  and 
title  to  the  said  land,  in  the  said  plaintiffs'  declaration  men- 
tioned, to  wit :  fifty  acres  of  the  south-east  fractional  quar- 
ter of  fractional  section  24,  of  township  18,  of  range  18,  to  be 
in  the  said  plaintiffs,"  and  damages  are  assessed  at  $140  62. 
The  judgment  is,  that  the  plaintiffs  recover  of  the  defendant 
"  the  land  in  the  said  plaintiffs'  declaration  mentioned,  to 
wit:  the  lands  aforesaid,"  &c. 

At  the  trial,  the  plaintiffs  gave  in  evidence  a  patent,  under 

the  seal  of  the  general  land  ofiBce,  in  these  terms  : 
# 
The  United  States  of  America. 
Pre-emption  Certificate — ^No.  35,014. 
To  all  to  whom  these  presents  shall  come,  greeting : 

Whereas,  William  T.  Minter,  Hiram  F.  Saltmarsh,  and 
Ashley  Parker,  assignees  of  Isham  Bilberry,  and  Samuel  Lee, 
have  deposited  in  the  general  land  office  of  the  United  States 
a  certificate  of  the  register  of  the  land  office  at  Cahawba, 
whereby  it  appears  that  full  payment  has  been  made  by  the 
said  Isham  Bilberry  and  Samuel  Lee,  according  to  the  pro- 
visions of  the  act  of  Congress  of  the  22d  April,  1820,  entitled 
an  act  making  further  provision  for  the  sale  of  the  public 
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landSy  for  the  south-east  fractional  quarter  of  section  24,  of 
township  18,  of  range  18,  in  the  district  of  land  subject  to 
sale  at  Cahawba,  Alabama,  containing  150  66-100  acres,  ac- 
cording to  the  official  plat  of  the  survey  of  said  lands^  re- 
turned to  the  general  land  office  by  the  surveyor  general ; 
which  said  tract  has  been  purchased  by  the  said  John  Bilber- 
ry and  Samuel  Lee. 

Now,  know  ye,  that  the  United  States  of  America,  in  con- 
sideration of  the  premises,  and  in  conformity  with  the  seve- 
ral acts  of  Congress,  in  such  case  made  and  provided,  have 
given  and  granted,  and  by  these  presents  do  give  and  grant, 
unto  the  said  William  T.  Minter,  Hiram  F.  Saltmarsh,  and 
Ashley  Parker,  and  to  their  heirs,  the  said  tract  above  des- 
cribed, to  have  and  to  hold,  &c.  &c.  This  was  issued  the 
10th  day  of  October,  1840. 

The  defendant  gave  in  evidence,  a  certificate  in  these 
terms: 

iVb.  28.  General  Land  Office,  12  April,  1820. 

I  certify,  that  in  pursuance  of  an  act  of  Congress  passed  on 
the  3d  of  March,  1817,  entitled  "an  act  making  provision 
for  the  location  of  the  lands  reserved  by  the  1st  article  of 
the  treaty  of  the  9th  of  August,  1814,  between  the  United 
States  and  the  Creek  Nation  to  certain  chiefs  and  warri- 
ors of  that  nation,  and  for  other  purposes.'!  The  Secretary 
of  the  Treasury  has  confirmed  the  claim  of  TaHasse  Fixico, 
(being  No.  28,)  and  that  the  said  Tallasse  Fixico,  is  entitled 
to  occupy  the  following  lands,  agreeab^  to  the  provisions  of 
the  said  act,  viz  :  a  fraction  in  section  24,  of  township  .18,^  of 
range  18,  on  the  east  side  of  the  Coosa  river.  Also,  the 
north-west  quarter  of  section  30,  township  18,  of  range  19, 

This  was  issued  under  the  seal  of  the  general  land  office, 
of  the  date  of  the  caption,  and  is  signed  by^  the  commission- 
er of  that  bureau. 

The  defendant  also  proved,  that  the  lands  embraced  in 
this  certificate,  were  the  lands  in  controversy. 

It  was  also  proved,  that  Tallasse  Fixico  sold  his  reserve  in 
1828  or  9,  and  afterwards  left  the  State,  and  emigrated  "with 
his  tribe,  west  of  the  Mississippi,  in  1832  or  3, 
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There  was  no  evidence  that  the  United  States  had  taken 
any  steps  to  ascertain  whether  the  lands  reserved  had  been 
abandoned  by  Tallasse  Fixico,  within  the  meaning  of  the 
treaty,  prior  to  the  issuance  of  the  patent  to  the  plai^itifis. 

The  defendants  proved  that  the  plaintiffs  obtained  their 
patent  for  the  land  in  controversy,  under  the  pre-emption  act 
of  1833. 

The  defendant  asked  the  following  instructions  to  the 
jury  :  •  . 

1.  The  certificate  of  possession  was  evidence  that  Tallas* 
se  Fixico  was  entitled  to  a  possessory  right  in  the  land  sued 
for,  under  the  treaty  of  Fort  Jackson. 

2.  That  before  the  United  States  would  be  authorized  to 
take  possession  of  said  land,  and  grant  the  same  to  the  plain-* 
tiffs,  so  as  to  invest  them  with  the  fee,  it  was  necessary  to 
determine  the  fact  of  a  voluntary  abandonment  by  Fixico^ 
by  a  proceeding  in  the  nature  of  an  inquision,  or  office  found ; 
and  that  unless  such  abandonment  had  been  ascertained, 
that  the  patent  to  the  plaintiffs  was  issued  improperly. 

3.  That  before  the  plaintiffs  could  recover  in  this  action, 
they  must  show  that  some  steps  were  taken  by  the  govern- 
ment, to  ascertain  the  fact  of  abandonment,  if  there  was  any, 
by  the  reservee,  and  that  he  was  notified  of  the  intended  is- 
suance of  the  grant  to  the  plaintiffs,  based  upon  such  suppos- 
ed abandonment  under  the  treaty. 

4.  That  the  land  in  controversy  was  excepted  from  the  op- 
eration of  the  pre-emption  laws  of  the  United  States,  and  that 
the  patent  vested  no  title  in  the  plaintiffs. 

The  first  of  these  charges  was  given,  but  with  the  further 
charge,  that  a  removal  from,  or  sale  of  the  land,  by  the  res- 
ervee, would  be  a  voluntary  abandonment  under  the  treaty, 
and  would  authorize  the  government  to  grant  it :  and  that  no 
inquest,  of  office,  or  similar  proceeding  was  necessary,  to  as- 
certain the  fact  of  abandonment,  previous  to  the  issuance  of 
a  patent. 

The  other  charges  were  refused.  The  defendant  except- 
ed to  the  refusal  to  charge,  and  to  the  charge  given.  These 
matters  are  now  assigned  as  error ;  and  it  is  also  urged  that 
the  judgment  does  not  foUow  the  verdict. 
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ney  could  be  made  from  him.  The  defendant  objected  to 
the  part  of  the  deposition  recited,  but  the  court  permitted  all 
the  deposition  to  be  read  to  the  jury.  Lanier  had  previously- 
stated,  in  his  deposition,  that  the  note  was  not  left  with  Pa* 
tillo,  as  a  lawyer,  but  as  a  mutual  friend,  and  that  Patillo  had 
said  to  him,  Davis  had  instructed  him  not  to  take  any  other 
steps  with  the  note  until  January,  1848,  unless  the  negro  boy 
wasoflfered. 

'  On  this  proof,  the  defendant  asked  the  coivtto  instruct  die 
jury,  that  shoqld  they  believe  the  agreement  spoken  of  by 
Lanier  was  made  with  Davis  without  the  assent  of  the  depo- 
nent, then  he  wi^,  as  surety  for  Lanier,  discharged  from  lia- 
bility on  the  note.  This  was  refused,  but  the  court  charged 
they  must  first  be  satisfied  the  agreement  was  of  prejudice  to 
the  defendant  j  before  he  was  discharged  from  liability  on  the 
note. 

The  defendant  excepted  to  the  admission  of  the  part  of  the 
deposition  objected  to,  and  to  the  refusal  to  charge  as  request- 
ed, as  well  as  the  Qharge  as  given  ;  and  now  assigns  these 
matters  as  error. 

•  S.  Parsons,  for  the  plaintiff  in  error,  cited  3  Stew.  488 ;  4 
Ala.  Rep.  48 ;  M.  &  P.  Dig.  124 ;  6  Ala,  Rep.  388 ;  3  Stew. 
14;  10  Johns.  68fr;  Theobald,  76,  162;  3  Wend.  29;  6 
Porter,  166,  236-  8  Porter,  108;  8  John.  53;  13  Wend. 
375.    • 

E.  W.  Pbck,  contra,  insisted —  * 

1.  That  here  was  no  valid  contjact  whatever,  in  any  sense 
of  the  word,  to  delay  proceedings  against  the  principal ;  the 
agreement  is  made  at  the  instance  of  the  principal  not  to  sue 
the  surety.  Neither  the  stay  of  execution,  nor  partial  pay- 
ment will  discharge  a  surety.  [Fletcher  v.  Gamble,  3  Ala. 
Rep.  339;  LeVerick  v.  Bates,  6  lb.  480.] 

2.  If  the  contract  is  one  for  the  benefit  of  the  surety,  and 
does  not  contemplate  delay  as  to  the  principal,  there  im  no 
pretence  to  say  that  the  admission  of  the  evidence  of  Patitlo 
is  an  error  from  which  injury  has  resulted,  and  therefore  the 
judgment  ought  not  to  be  reversed ;  but  the  directions  given 
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to  him,  were  a  part  of  the  transaction,  and  properly  admis- 
sible. 

GOLDTHWAITE,  J.— The  general  rule  is,  that  a  surety 
will  be  discharged  if  the  creditor  stipulates  in  a  binding  man- 
ner, upon  a  sufficient  consideration,  with  the  principal  debt- 
or, to  give  day  .of  payment,  without  the  consent  of  the  sure- 
ty. [1  Story's  Eq.  §  326.]  It  will  readily  be  perceived,  the 
evidence  in  this  case  does  not  bring  it  within  the  rule,  be- 
cause there  is  no  pretence  to  say  that  any  engagement  was 
•entered  into  to  give  the  principal  debtor  further  day.  The 
agreement  was  that  the  surety  should  not  be  sued  until  a 
particular  period,  or  rather,  that  if  suit  against  him  was  de- 
layed until  that  period,  the  principal  debtor  was  to  b^  ac- 
countable for  all  costs  and  lawyer's  fees.  Conceding  this  to 
be  a  binding  agreement  upon  the  principal  debtor,  it  cannot 
be  said  that  the  surety's  rights  were  impaired.  It  cannot  be 
pretended,  the  surety  might  not  have  paid  the  debt,  without 
losing  his  remedy  against  his  principal ;  or  that  the  creditor  at 
the  instance  of  the  surety,  might  not  be  compelled  to  sue.  It 
is  then  nothing  more  than  a  stipulation  by  the  creditor,  at 
the  instance  of  the  principal,  that  the  surety  shall  not  be  pro- 
ceeded against  until  after  the  lapse  of  a  certain  time.  [See 
Wilson  V.  Bank  of  Orleans,  at  this  term.]  In  our  judgment 
such  a  contract,  whether  with  or  without  consideration,  does 
not  avoid  the  contract  of  the  surety. 

2.  What  has  been  said  is  sufficient  to  show,  the  charge  re- 
quested vfas  properly  refused,  but  it  is  further  insisted,  that 
the  one  actually  given  is  erroneous.  It  may  be  so  under  pajp- 
ticidar  circumstances,  but  certainly  was  not  so  in  connection 
with  the  evidence  before  the  jury.  The  court,  as  we  have 
shown,  might  have  instructed,  that  the  facts  in  evidence 
were  no  defence,  but  instead  of  this,  submit  the  cause  to  the 
jury  upon  the  question  whether  the  surety  has  sustained  in- 
jury. This  was  more  favorable  than  was  allowable,  but  the 
error  is  against  the  plaintiff,  instead  of  the  defendant. 

3.  The  objection  to  the  portion  of  the  deposition  which 
was  allowed  to  go  to  the  jury,  is  not  sustainable.  The  de- 
fendant had  proved  that  the  note  was  left  with  this  witnesb 
as  a  friend  to  receive  payment,  and  thongh  this  circumatanee 
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was  quite  imooaterial,  y^t  there  certainly  was  no  error  ia 
showing  what  instructions  were  given  to  the  party  when  the 
note  was  left  with  him. 

We  can  perceive  no  error  in  the  record.    Judgment  af- 
firmed* 
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).  Where  a  life  estate  was  bequeathed  to  one  in  Georgia^  in  certain  slayes, 
who  was  also  appointed  executrix,  and  qualified  as  such,  and  afterwards 
removed  to  this  State,  bringing  the  slaves  with  her,  the  Orphans'  Court 
of  this  State  has  no  power  to  grant  administration  upon  the  property, 
&ough  the  will  be  produced,  proved,  and  recorded,  and  the  executrix  sb- 
senttotKe  appCMntment  of  an  administrator  cum  fesimnenio  armaeo. 

Error  to  the  Orphans'  Court  of  Benton. 

.  AppxacATioN,  by  the  plaintifi'  in  error,  for  letters  of  admin- 
istration cum  testamento  annexo^  of  the  estate  of  William  Fa- 
jgan,  deceased.  It  was  suggested  to  the  Court,  that  the  exe^ 
ev^xix^  Catharine  Fagan,  was  appointed  executrix  by  the  will, 
imd  qualified  in  the  year  1832,  in'  the  State  of  Ctoorgia,  as 
jsnch  ;  and  that  real  and  personal  estate,  to  a  considerable 
mnount,  came- to  her  hands  in  rirtue  of  the  will,  and  were  re- 
tained by  her  in  that  capacity,  for  several  years,  she  having 
h  Hfe-estate  therein.  That  after  the  lapse  of  several  years, 
some  of  the  slaves  found  their  way  into  the  county  of  Ben- 
ton, and  were  followed  thither  by  the  executrix,  who  being 
of  an  extreme  old  age,  her  son,  William  Pagan,  was  appoint- 
ed administrator  of  said^  estate^  and  qualified  as  such,  and 
jspme  time  after  was  surrendered  up  by  \m  siecipxities  to  the 
jCourtf  and  the  defendant  in  error  appointed  administrator  d^ 
bourn  fumt  by  whom  several  of  the  riaves  were  0old,  and 
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who  had  appointed  a  day  for  a  partial  settlement  of  his  ac- 
coants,  and  filed  his  vouchers,  at  which  time  a  certified  copy 
of  the  will  of  said  Fagan,  duly  proven  in  the  probate  court  of 
Morgan  county,  Georgia,  was  produced,  for  the  first  time,  to 
the  court,  and  ordered  to  be  recorded  ,•  and  thereupon,  on  the 
application  of  defendant  in  error,  leave  was  given  him  to 
withdraw  his  application  for  a  settlement,  and  to  take  hisac^ 
counts  and  vouchers  previously  filed. 

A  paper  was  also  produced,  signed  by  the  said  executrix^ 
by  which  she  proposed  to  resign  her  trust,  and  requested  the 
plaintiff  in  error  to  be  appointed  administrator,  with  the  will 
annexed,  and  was  willing,  and  proposed  to  deliver  up  a  por- 
tion of  the  life-estate,  to  be  divided  among  the  legatees. 

The  court,  in  consequence  of  the  partial  execution  of  the 
will  in  Georgia — ^the  want  of  power  in  the  court  to  compel 
the  executrix  to  a  settlement ;  the  change  of  the  special  pro- 
perty in  the  will  by  the  administrators  sale  in  this  State,  con- 
sidered that  it  had  not  the  power  to  grant  the  application,  and 
therefore  refused  to  make  the  appointment. 

The  plaintiff  in  error  then,  by  petition,  setting  forth  these 
facts,  applied  to  the  judge  of  the  Circuit  Court  of  Benton 
county  for  a  rule  against  the  judge  of  the  Orphans'  Court  of 
Benton,  to  show  cause  why  a  mandamus  should  not  issue 
against  him,  commanding  him  to  appoint  the  petitioner  ad- 
ministrator cum  testamento  arifiexoy  &,c. ;  which  was  refused 
by  the  court.  The  original  petition,  with  the  refusal  of  the 
judge  to  grant  the  prayer,  has  been  brought  up,  the  clerk  of 
the  Circuit  Court  certifying  thereon  that  no  entry  was  made 
in  relation  thereto,  on  the  minutes  of  the  court. 

Application  was  made  to  amend  the  writ  of  error,  and  for 
a  mandamus  to  the  judge  of  the  Orphans'  Court. 

S.  F.  RicB,  for  the  plaintiff  in  error. — ^Authenticated  copies 
of  wills  from  other  States,  may  be  admitted  to  probate  in  this 
State — (Clay's  Dig.  698,  sec.  12,) — evidently  that  the  pro- 
perty in  this  State  may  be  administered  according  to  tbo 
wiU- 

As  soon  as  the  will  was  admitted  to  probate  in  Bentoa 
county,  the  letters  of  administration  granted  to  Rainey  pre-* 
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YiQusly,  were  Ipso  facto  rev^oked  or  ajanulled.  The  Orphans' 
Court  was  compelled  to  act  under  the  will,  as  soon  as  it  was 
admitted  to  probate.     [4  Ala.  248.] 

The  executrix  appointed  by  the  will,  although  she  quali- 
fied in  Georgia,  and  had  removed  to  Benton  county  with  the 
property,  was  incapable  of  managing  it,  and  tendered  her  re- 
signation. 

There  was  no  legal  reason  for  refusing  the  application  of 
the  plaintiff  in  error,  but  it  was  the  clear  duty  of  the  court  to 
grant  the  letters,  that  the  will  might  be  executed.  [1  Stew. 
429,  r  Ala.  906,-  Kennedy  v.  Kennedy,  8  Ala,  391.} 

A.  J.  Walker,  for  defendant  in  error. — ^The  application  for 
a  mandamus^  must  be  refused.  The  refusal  of  the  judge  of 
the  Orphans'  Court  to  appoint  an  admininistrator  is  a  final 
judgment,  from  which  a  writ  ef  error  will  lie,  and  a  manda- 
mus  will  not  be  granted  where  there  is  an  adequate  lega^  re- 
medy.*    [1  Ala.  15 ;  7  id.  14.] 

It  must  be  refused,  because  there  is  no  writ  of -error  from 
the  Circuit  Court,  and  its  judgment  cannot  be  revised  in  any 
other  mode.     [7  Porter,  66  ;  6  Ala.  91.] 

This  coiu't  cannot  entertain  the  motion  as  an  original  one. 
It  can  only  act,  if  at  all,  after  the  inferior  court  has  refused. 

Upon  the  merits  of  the  case.  The  testator  died  in  Georgia, 
and  in  that  State  his  widow  qualified  as  executrix,  and  under 
the  law  of  that  State,  took  possession  as  such  ;  and  although 
she  has  since  removed  into  this  State,  and  brought  a  part  of 
the  property  with  her,  no  administration  can  be  legally  ta- 
ken out  in  the  State  of  Alabama.  [1  Stewart,  429;  Story's 
Confl.  of  Laws,  432 ;  1  Marsh.  Rep.  300.J  The  redaction 
of  the  property  into  possession,  vests  it  in  her,  and  there  can 
be  no  administration  upon  that  property,  no  matter  where  it 
may  be  removed. 

Theinfirmity  of  the  executrix  cannot  authorize  the  grant 
of  letters  testamentary  in  this  State,  nor  can  her  resignation 
to  the  Orphans'  Court  of  Benton  give  that  court  power  to  ap- 
point an  administrator  upon  the  estate.  A  resignation  can 
only  be  made  to  the  court,  making  the  appointment.  [Clay's 
Dig.  222,  §  9.]    The  executrix  is  responsible  to  the  Court 
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which  authorized  her  to  act,  and  is  responsible  to  no  other 
tribunal* 

If  administration  may  be  granted  here,  upon  the  property 
in  this  State,  there  will  be  two  administrations,  each  of  which 
will  be  responsible  to  the  legatees.  Again — ^it  appears  the 
executrix  has  a  life  estate  in  the  property  :  it  is  then  her's, 
and  how  can  administration  be  granted  upon  the  property  of 
a  living  woman. 

The  validity,  or  invalidity  of  Rainey 's  administration,  does 
not  arise.  If  it  is  void  that  does  not  authorize  the  making  of 
another  void  grant. 

ORMOND,  J. — This  was  an  application  to  the  Orphans* 
Court  of  Benton  county,  for  letters  of  administration  cum  tea* 
iamento  annexo  of  William  Fagan,  deceased.  It  appears  that 
the  executrix  of  the  will  qualified  in  the  State  of  Georgia* 
where  the  testator  died,  and  where  the  will  was  admitted  to 
probate,  and  in  virtue  thereof  took  possession  of  the  property 
bequeathed  by  the  will,  in  which  she  had  a  life  estate,  and 
which  consisting  of  slaves,  has  been  brought  to  this  State* 
It  is  very  clear  that  the  court  had  no  power  to  grant  the  ap- 
plication Independent  of  the  fact,  that  the  executrix  had  a 
life  estate  in  the  slaves,  in  virtue  of  her  qualification  under 
the  will,  she  took  the  legal  title  in  the  slaves.  Although  it 
be  a  trust  estate,  she  is  the  legal  owner  of  the  slaves,  and  might 
maintain  an  action  for  them  in  this  State,  in  her  own  name, 
without  taking  out  letters  of  administration.  [Common* 
wealth  V.  Griffith,  2  Pick.  11 ;  Slack  v.  Wolcott,  3  Mason, 
608  ;  Story  on  Con.  of  L.  432,  sec.  516. 

This  is  a  conclusive  to  show  that  administration  cannot  be 
taken  out  upon  this  property.  If  the  slaves  had  been  in  this 
State,  at  the  time  of  the  death  of  the  testator,  or  if  adminis- 
tration had  not  been  had  upon  the  estate  in  Georgia,  the  ques- 
tion would  have  been  entirely  difierent,  as  there  can  be  no 
doubt  that  administration  may  be  taken  out  upon  the  proper- 
ty of  the  deceased,  situate  in  different  States.  [Orcutt  v. 
Ornis,  3  Paige,  259  ;  Currie  v.  Bircham,  1  D.  &  R.  35.]  It 
is  the  fact,  that  the  deceased  had  property  within  the  county, 
which  gives  the  court  jurisdiction.  This  was  not  the  pro- 
J)erty  of  the  deceased,  but  of  the  executrix. 
75 
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It  appears  that  the  executrix  is  herself  consenting  to  this 
procedure,  and  that  she  has  produced  the  will  which  has  been 
recorded  in  the  Orphans'  Court  of  Benton,  and  that  before  the 
production  of  the  will,  administration  had  been  granted  upon 
the  slaves,  to  the  defendant  in  error,  by  her  consent.  The 
consent  of  the  executrix  could  not  confer  jurisdiction  on  the 
court,  nor  can  the  illegal  appointment  of  Rainey  sanction  the 
present  application.  It  is  to  be  observed  that  this  application 
is  not  made  on  behalf  of  creditors,  nor  if  it  was  would  the 
case  be  varied,  though  the  executrix  having  brought  the 
property,  or  permitted  it  to  be  brought  here,  might  be  subject 
to  an  action  at  the  suit  of  the  creditors  of  tl|e  deceased  as 
executor  de  son  tort.     [Densley  v.  Edwards,5  Ala.  31.] 

The  conclusion  we  have  arrived  at,  dispenses  with  the  ne- 
cessity of  an  examination  of  the  petition  to  the  judge  of  the 
Circuit  Court  for  a  mandamus.  Conceding  it  to  be  regular, 
it  was  properly  refused. 

Judgment  aflSirmed. 


I^Jgl  CROMMELIN  v.  MINTER, bt al. 

L  The  first  article  of  the  treaty  of  1814,  with  the  Creek  Indians  confen  up- 
on the  chie&  and  warriora  provided  for,  a  qualified  inheritahle  estate,  which 
is  determined  by  the  sale  of  the  reservee,  the  cesser  of  occupation,  andhifl 
removal  from  the  State,  and  immediately  upon  such  abandonment  of  pos- 
session, the  reservation  becomes  a  part  of  the  public  domain,  without  any 
positive  assertion  of  right  on  the  part  of  the  United  States. 

2.  Though  the  title  to  a  reservation  under  the  first  article  of  the  treaty  of 
1814,  with  the  Creek  Indians  be  vested  in  the  United  States  by  fhe  vobm- 
ton/  dbandowmad  of  the  reservee,  it  is  not  subject  to  entry  under  the  pre- 
emption laws  of  Congress. 

3.  A  patent  fraudulently  obtained,  or  which  has  issued  in  violation  of  law, 
is  void,  and  does  not  authorize  a  recovery  against  a  parly  in  possession  on* 
der  color  of  title.    But  a  mere  intruder  cannot  insist  upon  the  invalidity  of 
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the  patent;  and  where  the  defendtot  offers  no  evidence  to  justify  his  pos- 
session,  the  fair  inference  is,  that  he  is  an  intruder. 

4.  Q;uere$  May  not  the  plaintiff  in  ejectment  recover  against  a  trespasser^ 
upon  proof  of  previous  possession,  without  any  documentary  evidence  of 
title. 

5.  The  jury  returned  a  verdict  in  favor  of  plaintifls  for  "fifty  acres  of  the 
south-east  fractional  quarter  of  fractional  section  34,  in  township  18,  of 
range  18,  in  the  district,"  &c,;  the  judgment  substantially  confonned  to  the 
yerdict — Hdd^  that  the  verdict  did  not  sufficientiy  identify  the  land,  to  en- 
title theplaintiff  to  a  judgment,  under  which  the  sheriff  could  deliver  the 
possession  of  any  specific  part  of  the  land* 

Writ  of  Error  to  the  Circuit  Court  of  Coosa. 

Action  of  trespass  to  try  title.  The  land  described  ia  the 
declaration,  is  the  south-east  fractional  quarter  of  fractional 
section  24,  of  township  18,  of  range  18.  The  verdict  is, 
that  the  jury  find  for  the  plaintiffs,  and  ''  that  the  right  and 
title  to  the  said  land,  in  the  said  plaintiffs'  declaration  men- 
tioned, to  wit :  fifty  acres  of  the  south-east  fractional  quar- 
ter of  fractional  section  24,  of  township  18,  of  range  18,  to  be 
in  the  said  plaintiffs,"  and  damages  are  assessed  at  $140  62. 
The  judgment  is,  that  the  plaintiffs  recover  of  the  defendant 
"  the  land  in  the  said  plaintiffs'  declaration  mentioned,  to 
wit:  the  lands  aforesaid,"  &c. 

At  the  trial,  the  plaintiffs  gave  in  evidence  a  patent,  under 

the  seal  of  the  general  land  office,  in  these  terms  : 
# 
The  United  Slates  of  America. 
Pre-emption  CERTincATE — No.  35,014. 
To  all  to  whom  these  presents  shall  come,  greeting : 

Whereas,  William  T.  Minter,  Hiram  F.  Saltmarsh,  and 
Ashley  Parker,  assignees  of  Isham  Bilberry,  and  Samuel  Lee, 
have  deposited  in  the  general  land  office  of  the  United  States 
a  certificate  of  the  register  of  the  land  office  at  Oahawba, 
whereby  it  appears  that  full  payment  has  been  made  by  the 
said  Isham  Bilberry  and  Samuel  Lee,  according  to  the  pro- 
visions of  the  act  of  Congress  of  the  22d  April,  1820,  entitled 
an  act  making  further  provision  for  the  sale  of  the  public 
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or  alledged^  that  he  entered  under  any  pretence  or  color  of 
title,  and  the  natural  and  just  inference  seems  to  be  that 
he  entered  upon  the  pdlssession  that  had  been  left,  as  an 
intruder,  without  title.  In  that  case,  the  possession  of  the 
plaintiff  was  sufficient  to  entitle  him  to  recover,  and  the 
entry  of  the  defendant  must  be  considered  as  a  trespass, 
according  to  the  decision  in  Jackson  v.  Hazen,  2  Johnson's 
Reports,  22.  The  defendant  is  either  an  intruder,  or 
he  entered"  under  one  who  occupied  by  the  permission 
of  the  lessors  of  the  plaintiff ;  ^<  and  in  either  case,  he  is 
precluded  from  questioning  the  plaintiff's  right  of  pos- 
session." The  defendant  in  that  case  attempted  to  set  up 
an  outstanding  title  still  subsisting.  In  respect  to  which,  the 
court  remarked  :  <'  The  first  question  which  presents  itself 
here,  is,  whether  a  mere  intruder  can  be  permitted  to  protect 
his  intrusion  under  an^outstanding  title  in  a  strai^ger.  I  think 
not.  The  rule  has  been  carried  so  far,  and  it  would  beavi- 
.  olation  of  just  principle  to  apply  it  to  the  case  of  a  trespasser 
who  enters  upon  another's  possession  without  pretence  of 
titlei"  (See  Perryinan's  Lessee  v.  Callison,  1  Tenn.  Rep. 
515;  Jackson  v«  Hudson,  3  Johns.  Rep.  375.). 

It  has  been  held,  that  where  two  grants  bear  the  same  date, 
neither  can  prevail  against  the  other — ^it  is  sufficient  for  the 
defendant  to  show  that  his  possession  is  consistent  with  one 
of  the  grants,  and  by  consent  of  the  patentee,  without  deriv- 
ing a  legal  title  to  himself ;  but  he  must  connect  himself  in 
some  manner  with  the  grant  of  even  date.  [Coleman  v.  Tal- 
bot, 2  Bibb's  Rep.  129 ;  Talbot  v.  Callaway,  Hardin's  Rep. 
35;  see  4  Bibb's  Rep.  529.]  Where  a  defendant  was  in 
possession  under  color  of  right,  which  perhaps,  in  equity, 
might  be  the  superior  title  to  the  land,  he  was  permitted  to 
defeat  a  recovery  by  setting  up  a  paramount  legal  title  in  a 
stranger — ^the  court  placing  its  opinion  upon  the  ground  that 
he  was  not  a  wrong-doer,  f Fowke  v..  Damatl,  6  Litt.  Rep. 
316.     See  also  10  John.  Rep.  23.] 

In  the  present  case,  there  is  no  proof  how  and  wh^i  the 
defendant  acquired  the  possession.  It  does  not  appear  that 
he  came  in  under  Tallasse  Fixico,  or  any  one  who  occnpied 
under  a  contract  with  himu     The  fair  inference  is,  that  he  is 


JANUAAT  term,  1846. 60T 

Crommelin  v.  Mintery  etaL   . 

an  intruder,  and  this  presumption  is  rery  strong,  if  we  are  to 
receive  the  patent  as  indisputably  yalid  against  one  who  shows 
AC  color  of  right.  In  Wilcox  v.  Jackson,  9upraj  it  was  said 
that  '^  the  decision  of  the  register  and  receiver  of  a  land  of- 
fice, in  the  absence  of  fraud,  would  be  conclusive  as  to  the 
facts  that  the  applicant  for  the  land  was  then  in  possession, 
and  of  his  cultivating  the  land  during  the  preceding  year  ; 
because  these  questions  are  directly  submitted  to  those  offi- 
cers." If  this  principle  of  law  can  be  applied  to  the  case  be- 
fore us,  then  it  may  be  assumed  that  the  assignors  of  the 
plaintiffs,  whose  names  are  set  out  in  the  patent,  were  in 
possession  when  the  purchase  from  the  United  States,  was 
made ;  and  we  must  suppose,  that  the  defendants  subsequent- 
ly entered  and  occupied  the  premises,  either  by  the  penmi^ 
sion  of  the  jdaintiffs,  or  their  assignors,  or  that  he  is  a  tres'- 
passer.  An  entry  under  such  circumstances,  would  prevent 
him  from  setting  up  the  unauthorized  purchase  under  the 
pre-emption  law,  and  insisting  that  the  title  ^tiU  remains  in 
the  United  States. 

But  if  the  patent  were  out  of  the  way,  it  might  perhaps  be 
allowable  for  the  plaintiffs  to  recover  without  the  aid  of  do- 
cumentary proof,  upon  establishing  a  previous  possession, 
and  that  the  defendant  was  as  against  them,  a  trespasser. 
[Woods  V.  Lane,  et  al.,  2  Sergt.  &  R.  Rep.  63  ;  Bassler  v. 
Naisley,  et  al..  Id.  352 ;  Stodder  v.  Powell,  1  Stew.  Rep. 
287 ;  Nicholson  v.  Lecatt,  Id.  590,]  But  we  forbear  to  pur- 
sue this  inquiry  ;  for  we  have  already  seen  that  the  defend- 
ant is  not  in  a  condition  to  gainsay  the  patent,  or  to  set  up  an 
outstanding  title  to  defeat  it. 

It  is  objected  that  the  judgment  and  verdict  are,  too  uncer^ 
tain,  and  consequently  insufficient.  The  verdict  is  as  fol- 
lows :  "  We  the  jury  do  find  in  favor  of  the  said  plain- 
tiffs, and  we  find  the  right  and  title  to  the  said  land  iu  the 
said  plaintiff 's  declaration  mentioned,  to-wit :  fifty  acres  of 
the  south  east  fractional  quarter  of  fractional  section  twenty- 
four  in  township  eighteen,  of  range  eighteen,  in  the  district 
of  lands,  subject  to  sale  in  Gahaba,  Alabama,  to  be  in  said 
I^aintiffs,  and  assess  plaintiffs  damages,  by  reason  of  the  tres- 
I)ass  in  the  plaintiff's  declaration  mentioned,  to  the  sum  of 


608 ALABAMA., 

Cioimnelm  v.  Minter,  etal. 


one  hundred  and  forty  62i-100  dollars.''  On  this  verdict  a 
judgment  was  rendered  <<  that  the  said  plaintiffs  do  recover  of 
the  said  defendants  the  land  in  the  said  plaintiff 'sdeclamtioii 
mentioned,  to- wit,  the  lands  aforesaid,  and  that  said  plaintiffs 
do  hare  their  writ  o{  habere  facias  possessionem,^^  &c. 

If  the  jury  had  found  that  the  defendant  was  guilty  of  a 
wrongful  entry  upon  fifty  acres,  part  of  the  premises  in  ques- 
tion, perhaps  their  verdict  would  have  been  sufficiently  cer- 
tain, but  they  went  beyond  this  and  affirmed  that  the  plain- 
tiffs had  a  title  to  so  much  of  the  land,  leaving  it  to  be  inferredr 
that  the  title  to  the  residue  was  in  the  defendant  or  some 
one  else.  It  is  impossible  to  ascertain  from  the  reooid  in 
what  pari  of  the  ftaetioQal  quarter  section,  the  {daintiffs  fifty 
acres  are  situated.  How  then  can  a  sheriff  be  informed  of 
what  he  is  to  deliver  possession  ?  We  think  the  uncertainty 
of  the  verdict  is  too  great  to  be  sustained,  and  that  the  previ- 
ous decisions  of  this  Court  are  conclusive  against  the  plain- 
tiffs, upon  this  point.  [See  Jenkins  v.  Noel,  3  Stewt.  R.  75; 
Sturdevant  v.  MurrelPs  heirs;  8  Porter's  Rep.  3 17,  and  cases 
there  cited ;  Huffaker  v.  Boring,  8  Ala.  Rep.  87,  and  cases 
there  cited.] 

In  respect  to  the  non-conformity  of  the  judgment  to  the 
verdict,  that  perhaps  would  be  considered  a  clerical  mispri- 
sion, and  amendable,  if  the  verdict  would  support  a  judg* 
ment 

It  results  from  what  has  ibeen  said,  that  the  judgmeait 
of  the  Circuit  Court  must  be  reversed,  and  the  cause  wt* 
inanded. 
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SNODDY  V.  WATT. 

1,  Objections  to  the  sufficiency  of  a  complaint  in  an  action  of  unlawfiil  detain* 
er  must  be  taken  by  demurrer  or  otherwise  in  the  primary  court,  and  all 
defects  are  cured  by  verdict,  if  the  premises  ascertained  by  that,  are  des^  • 

cribed  with  sufficient  certain^  to  enable  the  executive  officer  of  the  court 
to  ascertain  the  lands  recovered. 

U,  To  warrant  proceeding  for  an  unlawful  detainer,  it  is  not  necessary  the  de* 
fendant  shall  be  a  tenant  of  the  plaintifi^  or  at  enant  of  his  tenant ;  it  is  suffi- 
cient if  he  holds  under,  from,  by,  or  by  collusion  with  the  plaintiff's  ten*- 
mnt 

Error  to  the  Circuit  Court  of  Madison. 

Action  by  Mary  Watt  against  Snoddy  for  an  unlawful  de- 
tainer, commenced  berore  a  justice  of  the  peace,  and  remov- 
ed by  the  defendant  to  the  Circuit  Court  by  certiorari.  j 
The  complaint  is  in  these  terms,  to  wit : 
"  The  undersigned,  Mary  Watt,  represents  that  Nathaniel 
H.  Snoddy,  of  the  county  of  Madison,  unlawfully  detains 
from  her  a  tract  of  land,  in  the  county  aforesaid,  containing                         j 
320  acres,  it  being  the  same  on  which  Alezander  G.  Watt                         ] 
formerly  resided,  and  which  was  once  sold  by  the  mider- 
signed,  Mary  Watt,  to  the  said  Snoddy,  and  being  the  same 
tract  or  parcel  of  land,  on  which  the  said  Snoddy  now  re-       -                  | 
sides,  and  did  reside  last  year,  (and  which  was  rented  for  the                         I 
year  1844,  from  the  complainant,  by  George  McLeod,  and 
occupied  by  the  said  McLeod,  in  the  county  aforesaid.     The 
metes  and  bounds  of  which  are  the  same  as  in  the  deed  on 
record,  by  W.  Echols,  trustee  to  the  complainant.)     She  re- 
presents that  he  is  unlawfully  detaining  the  same,  and  has 
been  unlawfully  detaining  and  holding  the  same  from  the 
first  day  of  the  present  year,  when  this  complainant  was  en- 
titled to  the  possession,  (her  estate  is  in  fee  simple.)  she  there- 
fore prays,  &c.                                                                                                   i 
77 
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The  defendant  demurred  to  the  complaint,  because  the 
premises  ^were  not  sufficiently  described ;  his  demuiier  was 
sustained,  and  the  plaintilSf  had  leave  to  amend  the  complaint, 
and  it  is  stated  in  the  transcript  she  did  se  amend ;  but  if 
the  complaint  is  not  the  amended  one,  then  the  amendment 
is  not  set  out  in  the  record. 

The  defendant  then  pleaded  not  guilty,  on  which  issue 
the  plaintiff  had  a  verdict,  finding  the  defendant  guilty.  The 
justice  thereupon  rendered  a  judgment  of  restitution  of  the 
premises  aforesaid. 

At  the'  trial,  the  defendant  requested  the  justice  to  charge 
the  jury — 

1.  That  unless  they  believed  the  defendant  was  the  ten- 
ant of  Mrs.  Watt,  they  should  find  for  the  defendant. 

2.  That  unless  the  jury  believed  Saoddy  recognized  Mc- 
Leod  as  his  landlord,  then  they  should  find  for  the  defend- 
ant. 

These  were  refused. 

In  the  Circuit  Court,  Snoddy  assigned  the  following  er- 
rors, to  wit: 

That  the  complaint  is  defective  and  insufficient  in  this — 

1.  That  it  does  not  contain  a  sufficient  description  of  the 
premises  sought  to  be  recovered. 

2.  The  complaint  does  not  show  the  defendant  was  the 
tenant  of  the  plaintiff  for  life  or  lives,  year  or  years,  and  hold- 
ing over  as  such,  or  that  the  defendant  was  in  by  collusion 
Vith  any  one  being  the  tenant  of  the  plaintiff,  and  holding 
over. 

3.  That  no  actual  possession  is  shown  to  ever  have  been 
had  by  the  plaintiff. 

4.  The  complaint  does  not  show  that  demand  for  the 
pfemises  was  made  of  the  defendant,  or  notice  given  in  writ- 
ing. 

.  6.  The  complaint  does  not  show  the  ^)laintiff  had  such  in- 
terest in  the  land  as  to  entitle  her  to  an  action  for  unlawful 
detainer. 

6.  The  justice  should  have  given  the  charges  asked  for. 

The  Circuit  Court  affirmed  the  judgment  of  the  justice. 
This  affirmance  is  now  assigned  as  error,  and  all  the  quertions 
made  in  the  Circuit  Court  are  opened. 
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RoBUfsoN)  for  the  plaintiff  in  error,  upon  the  defects  of  the 
complaint,  cited  4  Ala.  Rep.  112 ;  6  lb.  486 ;  4  lb.  170  ]  Mi- 
nor, 131 ;  2  S.  &  P.  219 ;  1  Porter,  144. 
'  He  insisted  also  that  the  charges  refused  should  havB  been 
giyen,  as  no  recovery  could  be  had  unless  Snoddy  was  the 
tenant,  or  in  as  the  tenant  of  a  tenant. 

McCluno,  contra,  insisted — 

1.  That  no  objection  to  the  complaint  can  be  taken  on  er- 
ror, to  which  the  attrition  of  the  court  trying  the  cause  was 
not  called.     [Wright  v.  Lyle,  4  Ala.  Rep.  114;  6  lb.  669.] 

2.  Here  the  description  of  the  land  is  sufficient  within  the 
rule  expressed  tn  4  Ala.  Rep.  116,  but  even  if  the  descrip* 
tion  was  defective,  it  is  cured  by  the  verdict.     [1  Stew.  41.] 

3.  Conceding  that  no  possession  is  shown  in  the  plaintiff, 
by  the  coihpli^nt,  that  defect  is  cured  by  the  verdict,  as  un* 
less  such  was  the  fact,  no  verdict  could  have  been  had.  [2 
S.  &  P.  220;  Stinson  v.  Gosset,  4  Ala.  Rep.  171.] 

4.  The  evidence  in  the  case  is  not  set  out,  so  it  cannot  be 
known  oinder  what  proof  the  charges  were  refused*  It  is 
clear,  however,  that  a  suit  for  an  unlawful  detainer  will  lie 
under  the  statute,  against  any  one  in  the  possession  by  col- 
lusion with  the  tenant,  although  he  may  not  hold  of  the  ten- 
ant as  landlord.     [Dig.  261,  <^  6.] 

GOLDTHWAITE,  J.— 1.  The  rule  in  this  court  is,  that 
flie  complaint  in  actions  for  forcible  entry  or  a  detainer  will 
not  be  looked  to  for  defects,  unless  a  demurrer  was  interpos- 
ed and  overruled  in  the  court  below.  [Hilliard  v.  Carr,  6 
Ala.  Rep.  667;  Wright  v.  Lyle,  4  lb.  112.]  Here  the  de- 
fendant's denrarrer  was  sustained,  and  if  the  amendments 
were  not  satisfactory,  he  should  have  demurred  again:  In 
the  cases  just  cited,  we  held,  however,  if  the  defect  in  the- 
description  of  the  premises  recovered  wad  so  uncertain,  that 
no  judgment  could  be  rendered  for  any  particular  premises,  a 
reversal  would  be  the  consequence. 

In  Stiurdavent  v.  Murrill,  8  Porter,  322,  with  referei^ce  to 
the  description  necessary  in  ejectment  suits,  we  said  it  must 
be  such  as  will  inform  the  defendant  whal  he  is  to  defend 
agnitM,  and  the  dourt  for  what  it  is  called  to  render  judg* 
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ment.  In  the  case  before  the  court,  the  complaint  des- 
cribes the  land  sought  to  be  recovered,  as  containing  320 
acres,  being  the  same  on  which  the  defendant  resided  at  the 
time  of  the  complaint,  and  had  resided  the  preceding  year. 
This  we  think  was  sufficiently  precise  to  inform  the  party 
what  he  was  required  to  answer,  and  there  is  no  difficulty  in 
advising  the  executive  officer  of  the  court  of  the  same  mat- 
ter. But  independent  of  this,  it  is  also  described  as  land 
which  the  plaintiff  rented  to  a  named  person,  in  1844,  and 
which  then  was  occupied  by  him.  These  descriptions  would 
either  of  them  be  good  in  a  deed,  or  devise,  and,  in  our  judg- 
ment, are  so  in  a  complaint  of  this  nature.  There  is  much 
intrinsic  difficulty  in  describing  lands,  when  the  precise  metes 
and  bounds  are  not  determined  by  natural  or  artificial  objects, 
and  in  general,  a  description,  by  referring  to  the  occupancy 
of  individuals  in  possession,  is  as  certain  as  is  necetssary. 

2.  As  all  the  objections  to  the  complaint,  except  the  one 
just  examined,  are,  under  the  decisions  cited,  considered  as 
nured  by  the  verdict,  it  only  remains  to  ascertain,  whether 
or  not,  there  was  error  in  refusing  the  specifiic  charges  de* 
manded  by  the  defendant.  It  will  be  seen,  the  evidence  be- 
fore the  jury  is  not  stated ;  therefore,  if  the  charges  might 
correctly  be  refused,  under  any  condition  of  proof,  there  is 
no  error  shown  on  the  record. 

The  statute  makes  a  distinction  between  forcible  detainers 
and  such  as  are  unlawful  only.  The  latter  class  seems  to  ap- 
ply chiefly,  if  not  exclusively  to  tenants  who  shall  wilfully,  and 
without  force,  hold  over  against  their  landlords,  or  the  persons 
to  whom  the  remainder,  or  reversion  of  the  estate  leaded,  still 
belong,  after  demand  and  notice  in  writing,  for  the  delivery 
of  the  possession.  But  it  extends  also,  to  all  persons  in  pos- 
session of  the  lands,  &c.,  Ay,  frwjfi^  or  under,  or  by  coUusion^ 
^with  the  tenant.  [Dig.  261,  ^  6.]  Now,  in  view  of  this 
statute,  it  is  very  clear  the  defendant  might  be  guilty  of  aa 
unlawful  detainer,  although  he  was  not  a  tenant  of  the  plain* 
tiff.  *  Nor  is  it  necessary  it  should  be  shown,  he  recognized 
the  tenant  of  the  plaintiff,  who  we  will  presume,  was  in  the 
occupation  of  the  premises  the  preceding  year,  as  his  land* 
lord,  because,  if  he  was  in  under  him,  or  by  him,  or  by  col- 
lusion with  him,  he  was  amenable  to  the  plaintiff  in  this  fcnrtn 
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of  action.  The  statute  intended  to  protect  the  possesaioa  of 
the  landlord,  against  any  act  of  the  tenant,  or  the  acts  of  oth- 
ers permitted  by  him.  There  is  nothing  shown  in  the  record 
from  which  we  can  pronounce  this  was  not  the  condition  of 
the  defendant,  and  therefore  cannot  say  the  refusals  so  to  in- 
struct the  jury  was  erroneous. 

There  is  no  available  error  disclosed  by  the  record,  and 
the  judgment  is  affirmed. 


THORNTON  v.  WINTER. 

1.  The  levy  of  an  attachment  on  a  pair  of  shoes,  if  really  ottde,  sad  the 
shoes  of  any  yalue,  is  sufficient  If  the  levy  is  fictitious,  or  colorable,  it 
would  be  quashed  by  the  Court  to  which  it  was  returned  on  motion. 

2.  The  return  of  the  sheriff,  that  he  has  levie4  on  certain  property  by  virtue 
of  the  writ,  is  an  affirmation  that  it  is  the  property  of  the  defendant 

Error  to  the  Circuit  Court  of  Barbour.   . 

Debt  commenced  by  attachment,  by  the  defendant,  against 
the  plaintiff  in  error.  The  sheriff  returned  the  attachment^ 
<<  levied  this  attachment  on  one  pair  of  shoes."  Two  per- 
sons were  also  summoned  as  garnishees,  against  one  of  whom 
a  judgment  was  rendered  on  his  answer,  which  was  after* 
wards  set  aside,  and  the  garnishment  discharged. 

The  plaintiff  obtained  judgment  against  the  defendant  in 
attachment,  and  subsequently  the  plaintiff  making  the  ne- 
cessary affidavit,  J.  B.  Robinson  and  J.  Brooks  were  sum- 
moned as  garnishees,  and  answering,  a  judgment  was  ren- 
dered against  them  for  the  amount  admitted  to  be  due. 

The  assignment  of  error,  is,  that  there  was  no  levy  of  the 


^yf ALABAMA, 

Thornton  ▼.  Winter. • 

attachment,  on  which  to  render  judgment  against  the  defend* 
ant  or  the  garnishees. 

Shobteb,  for  plaintiff. 

Allison,  contra,  cited  8  Porter^  245  ]  1  Ala.  Rep.  303 ;  4 
ib.  627  ;  6  ib.  831. 

ORMOND,  J. — By  the  attachment  law  of  this  State,  the 
attachment  may  be  levied  "  on  the  lands,  goods,  chattels  or 
effects  of  the  defendant,  or  it  may  be  levied  on  a  debt  due 
him  in  the  hands  of  his  debtor,  who  is  gamisheed  to  appear 
and  answer." 

The  levy  of  the  attachment,  is  by  the  statute  made  equiv- 
alent to  the  service  of  ordinary  process,  and  is  in  law  the  ap- 
pearance of  the  defendant.  The  levy  on  a  pair  of  shoes, 
was,  if  really  made,  and  the  shoes  were  of  any  value,  a  suffi- 
cient levy  to  sustain  the  attachment.  They  are  the  goods 
of  the  defendant,  and  therefore  within  the  terms  of  the  sta- 
tute. If  the  levy  was  fictitious,  or  merely  colorable,  it  would 
have  been  discharged  by  the  court  to  which  the  return  was 
made,  on  motion  to  qu3!sh,  or  set  it  aside.  The  objection 
cannot  be  taken  here,  because  we  cannot  know  that  the  ar- 
ticles levied  on  ar^  of  no  value. 

The  return  of  the  sheriff,  that  he  had  levied  on  certain  pro- 
perty by  virtue  of  the  writ,  is  an  affirmation  that  it  is  the 
property  of  the  defendant.  To  this  effect,  see  the  decisions 
cited  by  the  counsel  for  the  defendant  in  error,  and  especial- 
ly Kirksey  v.  Bates,  1  Ala.  303.  The  other  assignmentg  of 
error  are  not  insisted  on. 

Let  the  judgment  be  affirmed. 
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CUNNINGHAM  AND  WIPE  v.  POOL. 

1,  The  return  by  a  goaidiana  from  time  to  tiaie  of  the  aooount  between  fainH 
self  and  ward,  and  ordering  the  same  to  be  recorded  by  the  Orphans'  Court 
is  not  such  a  rea  oB^udicata  as  will  prevent  either  party  from  showing  an 
error  in  such  returns,  an^  estop  the  court  upon  finlil  settlement  from  ex- 
amining the  debits  and  credits  on  both  sides,  from  the  commencement  of  the 
guardianship,  and  rendering  such  a  decree  as  will  be  proper  upon  a  view 
of  all  the  facts.  And  the  marriage  of  a  female  ward,  after  such  occasion- 
al returns,  cannot  prejudice  the  guardian,  or  deprive  him  of  credits  that 
woold  have  been  available  if  the  ward  had  continued  sole. 

3l  The  act  of  1831,  which  authorises  the  Judge  of  the  Orphaui  Court  to 
tammcm  a  jury  to  determine  a  contested  fact,  is  not  impsmtiTe  upon  the 
Coort,  so  as  to  talce  from  the  Judge  the  power  to  decide  for  himself  in  aneh 
a  case ;  and  if  no  oRor  appears  in  his  decision  made  without  the  interven- 
tion of  a  jury,  it  will  not  be  reversed. 

3.  The  act  of  1803,  which  provides  for  receiving,  auditing  and  stating  the   . 
accounts  of  guardians,  &c.  and  for  exceptions  to  the  report  thereof,  does 
not  require  a  written  voucher  to  support  each  item,  or  warrant  tiie  exclu- 
sion of  oral  testimony  upon  an  exception  to  the  stated  account 

4.  A  mere  gratuitous  remark  by  a  guardian,  that  he  would  not  charge  his 
ward  for  boards  is  not  obligatoiy .  opou  him,  and  the  statnte  of  limitations 
will  not  avail  against  such  a  charge,  upon  a  final  settlement  between  him 
self  and  ward. 

5.  In  the  settlement  of  a  guardian's  accounts,  his  credits  should  be  allowed  * 
as  of  the  time  when  the  ward's  estate  became  chargeable  with  them ;  and 
if  interest  is  calculated  against  the  guardian  upon  all  the  debits,  it  should 
also  be  allowed  upon  his  atdits. 

6.  A  decree  upon  the  final  settlement  of  a  guardian's  accounts  will  not  be 
levened  at  the  instance  <^  the  tfortf,  because  the  Orphaiis^  Court  hu  di- 
ieeted.9tch  party  to  pay  his  own  costs. 

Writ  of  Error  to  the  Orphans'  Court  of  Perry. 

This  was  a  proceeding  for  the  settlement  of  the  accounts 
of  a  guardianship.  It  appears  from  the  transcript,  that  the 
defendant  in  error  was  appointed  in  June,  1833,  hy  the  Or- 
phaos'  Court  of  Perry,  as  the  guardian  of  the  person  and  e»- 
tate  of  Margaret  A.  Utley,  an  infant  heir  of  William  S.  Utley, 
deceased,  and  entered  into  bond  with  surety  accordingly. 
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In  Idarch,  1845,  a  decree  was  rendered,  reciting  that  the 
guardian  had  previously  filed  his  accounts  and  vouchers  for 
settlements,  that  publication  as  required  by  the  statute  had 
been  duly  made,  and  that  the  ward  together  with  John  D. 
Cunningham,  with  whom  she  had  intermarried,  made  them- 
selves parties  defendant  to  the  proceedings. 

The  accoimt  of  the  guardian  being  stated  the  defend- 
ants objected  to  the  allowance  of  the  vouchers  from  1  to  8,  in- 
clusive, because  they  were  embraced  by  one  of  the  previous 
annual  settlements  made  with  the  guardian  ;  but  the  objec- 
tion was  overruled,  and  they  thereupon  excepted. 

The  defendants  also  objected  to  the  items  and  vouchers, 
from  10  to  13,  inclusive,  and  from  15  to  27,  inclusive,  for  the 
reason  above  stated  ;  and  because  these  annual  settlements 
were  made  previous  to  the  marriage  of  the  ward,  and  if  now 
opened,  would  prejudice  the  rights  of  her  husband.  This 
objection  was  also  overruled,  and  thereupon  the  defendants 
excepted. 

The  defendants  then  tendered  issues,  klledging  that  the 
guardian  should  be  charged  with  a  promissory  note  made  by 
Stewart  George  and  John  Heart,  on  the  2d  January,  1837, 
payable  twelve  months  after  date,  because  they  say,  that  by 
due  diligence  it  could  have  been  collected ;  the  makers  were 
solvent  and  able  to  pay  it  when  it  matured  ;  and  after  it  be- 
came due  and  payable,  the  guardian  converted  it  to  his  own 
use.  The  court  sustained  a  demurrer  to  the  several  issues 
tendered,  with  the  exception  of  that  which  makes  the  latter 
allegation  ;  to  this  the  guardian  made  a  formal  denial* of  the 
conversion  of  the  note. 

Evidence  was  adduced  to  sustain  an  itemia  the  guardian's 
account,  for  the  board  of  his  ward  during  the  first  year  after 
his  appointment ;  but  the  defendants  objected  to  parol  testi- 
mony, on  the  ground  that  written  testimony  should  have 
been  filed  with  the  account  ;  this  objection  was  overruled, 
and  the  defendants  again  excepted.  Upon  this  point  it  was 
also  proved  that  the  guardian  said  that  he  should  not,  or  had 
not  charged  his  i^ard  for  any  thing  he  might  do,  or  had  done 
for  het-^Jurther,  that  he  would  not  charge  her  for  the  first  two 
or  three  years.  Thereupon  the  defendants  moved  the  court 
to  summon  a  jury  of  bystanders  to  detennine  whether  they 
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weie  chargeable  with  the  item  in  question ;  this  motion  was- 
aTerruled,  and  thereupon  the  defendants  excepted. 

The  court  then  was  moved  to  reject  that  item  for  board, 
because  the  same  was  not  sustained  by  any  voucher  filed  with 
the  account,  and  was  not  established  by  the  proof  ;  because 
the  guardian  declared  that  he  would  not  charge  his  ward  for 
what  he  had  done  ;  because  the  claim  was  a  stale  demand, 
barred  by  the  statute  of  limitations,  and  there  were  annual 
settlements  subsequent  to  its  accrual  made  with  the  Origans' 
Court.  But  this  objection  was  overruled,  the  item  allowed 
as  a  charge  against  the  ward,  and  thereupon  the  defendants 
excepted. 

It  was  insisted  by  the  defendants  that  the  charges  made 
by  the  guardian  for  board  from  1833  to  1842,  while  the  ward 
boarded  in  his  family,  should  be  made  one  gross  sum,  and 
now  cr^ited  against  indebtedness  to  them,  instead  of  being 
annually  deducted  from  the  accruing  income  of  the  ward ;  but 
the  court  ruled  otherwise,  and  thereupon  the  defendants  ex« 
cepted. 

The  defendants  moved  the  court  to  tax  the  costs  of  sub- 
pcenas  and  witnesses  thus :  where  the  credits  clauned  by  the 
guardian  had  been  reduced  by  the  counterproof,  that  the  fees 
should  be  charged  to  the  guardian  ;  that  where  the  credits 
were  wholly  rejected,  the  guardian  should  pay  all  the  wit- 
nesses summoned  and  examined  thereto.  Both  of  these  mo- 
tions were  overruled,  and  the  clerk  ordered  to  tax  each  party 
with  the  costs  of  his  own  witnesses  ;  to  which  the  defraid- 
ants  excepted. 

In  stating  the  account,  the  court  allowed  interest  to  the 
guardian  upon  the  several  items  of  his  accoonffrom  the  time 
he  had  paid  out  the  monies,  or  they  were  due  from  him,  and 
charged  him  with  interest  from  the  time  he  had  received  mo-* 
ney,  or  it  was  due  to  him  as  guardian  ;  and  added  the  inter- 
est to  the  principal  of  the  debit  or  credit  side  of  the  account, 
according  as  it  had  been  calculated  upon  the  one,  or  the 
other.  To  this  mode  of  computing  interest,  the  defendants 
excepted. 

It  was  agreed  by  the  counsel  for  the  parties,  upon  the  re* 
ccMfd,  that  the  objection  taken  for  the  allowance  of  the  ward's 
board  in  1833,  should  apply  to  each  subsequent  year. 
78 
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A  decree  was  rendered  againse  the  guardian  for  a  balance 
in  his  hands  to  the  credit  of  the  ward,  amounting  to 
one  hundred  and  fifty,  four  dollars  and  forty  cents,  after 
paying  to  the  clerk  of  the  court  thirteen  doUara  and  sixty- 
three  cents,  "  the  ordinary  fees  of  final  settlement."  It  waa 
fiirther  adjudged  that  the  residue  of  the  costs  be  paid  by  the 
party  at  whose  instance  it  occurred,  except  the  per  diemfee^ 
of  the  clerk  for  six  days,  which  are  to  be  paid  by  the  guar- 
dian :  for  all  which  execution  may  issue  after  thirty  days^ 
The  accoimt,  as  stated  by  the  court,  is  made  a  part  of  the 
record,  by  the  decree,  so  far  as  it  is  necessary  to  make  the 
exceptions  thereto  intelligible. 

H.  Datis  for  the  plaintifis  in  error,  made  the  ft^owing 
points :  1.  The  orders  of  the  Orphans'  Court,  adjusting  the 
guardian's  accounts,  previous  to  the  final  settlement,  are  bind- 
ing, and  could  not  have  been  set  aside,  save  only  for  fraud 
or  mistake.  [Clay's  Dig.  304,  ^  37  ;  267,  §  3;  3  Kbb's  R. 
362 ;  2  Litt.  Rep.  316,  346  ;  5  Monr.  Rep.  622.] 

2.  Guardians,  whose  accounts  are  filed  in  the  Orphans' 
Court  for  settlement,  should  1[>e  accompanied  with  the  vouch- 
ers. [Clay's  Dig.  267,  §  3  ;  229,  §  41 ;  2  Lomax's  Exr's.  9SS^ 
^  36.] 

3.  A  guardian  is  not  entitled  to  interest  upon  chaises  made 
against  his  ward,  until  after  such  charges  are  passed  and  al- 
lowed.    [2  Lomax's  Ex'rs,  supra.] 

4.  A  trial  by  jury  may  be  claimed  in  all  eases,  in  the  Or- 
phans' Court,  where  an  issue  of  fact  is  offered.        , 

6.  A  promise  by  a  guardian  that  he  will  not  chsurge  his 
ward,  while  the  ward  lives  in  his  family,  is  binding.  [1  Am* 
Ch.  Dig.  498,  <^  10 ;  602,  §  29.]  The  proof  is  abundant  to 
show  the  promise,  and  that  the  charge  was  only  made  be* 
cause  the  ward's  husband  would  not  settle  with  the  guardiaa 
as  the  latter  desired  about  the  land.  The  allontrance  of  the 
charge  for  board  would  be  unjust  to  the  husband^  and  a  fraud 
upon  his  rights. 

6.  Interest  should  be  calculated  upon  the  ward's  money 
in  the  guardian's  hands  ;  but  no  interest  should  be  computed 
upon  the  charges  in  favor  of  the  guardian  against  the  ward  ; 
l^ut  theyf^ould  be  deducted  as  payments  made  on  the  day 
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of  tbeir  allawaoce  by  the  court.     [2  Lomax  on  Ex'rs,  161,  ^ 
21;  McPher,  on  Inf.  269,  277.] 

A.  Graham,  (of  Perry,)  for  the  defendant,  insisted — ^The 
guardian  did  not  propose  to  litigate  matters  closed  by  the 
annual  settlements,  but  only  to  show  an  omission  of  some 
matter  to  his  prejudice,  and  ask  that  it  be  supplied.  [See 
Porter's  Rep.  328.]  In  this  case  there  had  been  no  annual 
settlements.  The  guardian  occasionally  went  into  court, 
charged  himself  with  certain  amounts,  filed  a  few  vouchers, 
d&c,  but  there  was  no  closing  or  balancing  of  accounts ;  con- 
sequently it  was  indispensable  to  an  adjustment  of  the  ac- 
counts, that  they' should  all  be  brought  before  the  court,  al- 
lowed, or  disallowed,  and  a  balance  struck. 

The  granting  or  refusing  a  jury  trial  by  the  Orphans'  Court 
to  determine  litigated  facts,  is  discretionary  with  the^  court, 
and  no  matter  what  course  the  court  may  pursue,  its  decree 
cannot  be  reversed.  [Clay's  Dig.  30g,  §  32 ;  2  Porter, 
gupra.] 

In  a  case  of  this  kind  parol  testimony  is  clearly  admissible. 
Depositions  are  specially  provided  for,  and  these  are  evidence 
of  that  character.     [Clay's  Dig.  270,  §  19.] 

Even  if  the  guardian  said  he  should  not  charge  his  ward, 
he  is  not  boimd  by  such  a  remark,  but  may  change  his  pur- 
pose. He  however  meant  nothing  more  than  he  did  not 
charge  bi^  ward  while  he  was  administrator  of  her  father's 
estate. 

If  the  guardian  !»  entitled  to  credits  for  money  laid  out  for 
his  ward's  benefit,  he  is  entitled  to  interest  upon  them  from 
the  time  the  expenditure  was  made. .  He  is  only  chargeable 
with  simple  interest,  as  there  is  nothing  to  show  that  he  was 
guilty  of  gross  negligence.  The  balances  would  be  very 
small,  and  consequently  annual  rests  should  not  be  made. 
[2  Kent's  Com.  231,  note.] 

It  is  perfectly  certain,  that  the  statute  of  limitations  does 
not  apply  as  to  any  part  of  the  guardian's  account ;  and  as 
for  the  taxation  of  costs,  that  was  a  matter  within  the  court's 
discretion. 

COLLIER^  C.  J. — The  mere  fact  that  the  guardian  re- 


620  ALABAMA. 


Cuiminghtun  and  wife  v.  Pool. 


turned  to  the  Orphans'  Court  from  time  to  time,  a  statement 
of  the  account  between  the  ward  and  himself,  the  ordering 
of  the  same,  by  the  court,  to  be  recorded,  and  stating  the  ba- 
lance upon  the  record  according  to  the  facts,  is  certainly  not 
res  adjudicata.  It  does  not  preclude  either  party  from  show- 
ing an  error  in  such  returns,  or  estop  the  court  when  called 
upon  to  adjust  the  accounts  upon  final  settlement,  from  exam- 
ining all  the  matters  of  debit  and  credit,  from  the  time  the 
guardianship  commenced,  and  rendering  such  decree  as  may 
be  proper,  upon  a  view  of  all  the  facts.  This  conclusion 
seems  to  us  to  be  so  clear,  that  it  is  sufficiently  illustrated  by 
its  statement. 

The  marriage  of  the  ward,  afler  these  occasional  returns 
were  made  and  recorded,  cannot  be  allowed  to  prejudice  the 
guardian.  The  rights  of  the  husband  were  only  co-exten- 
sive with  the  guardian's  liability,  and  he  is  entitled  to  nothing 
more  than  the  court  would  have  adjudged  if  no  marriage  had 
taken  place. 

By  an  act  passed  in  1821,  it  is  enacted,  that  ''in  all  cases 
where  it  may  be  necessary  to  have  any  matter  depending  be- 
fore any  of  said  courts,  or  the  Judge  thereof,  on  any  return 
day,  tried  by  a  jury,  the  sheriff,  by  order  of  the  Judge,  shall 
forthwith  summon  and  impannel  a  jury."  [Clay's  Dig.  303, 
^  32.]  It  has  never  been  supposed  that  this  enactment  made 
it  imperative  upon  the  Judge  to  submit  ah  disputed  questions 
of  fact  in  cases  before  him  to  the  arbitrament  of  a  jury.  He 
must  determine  for  himself  in  a  case  coming  within  the  sta- 
tute, whether  it  is  necessary  to  call  to  his  aid  a  jury,  to  ena- 
ble him  to  pronounce  the  appropriate  judgment ;  if  he  dis- 
penses with  such  assistance,  and  adjudicates  the  facts,  it  is  no 
ground  for  reversal  of  a  decree,  in  other  respects  correct.  The 
bill  of  exceptions  does  not  inform  us  what  were  the  facts 
touching  the  issues  tendered ;  we  cannot  therefore  undertake 
to  revise  the  judgment  of  the  Orphans'  Court  upon  this  point, 
but  must  intend  it  was  proper.  See  Dobbs,  et  al.  v.  Cock- 
erham's  Distributee's,  2  Porter's  Rep.  328. 

The  act  of  1803,  which  prescribes  the  manner  in  which 
the  accounts  of  executors,  administrators,  and  guardians  shall 
be  taken,  received,  and  credited,  provides,  that  if  no  excep- 
tion be  taken  to  the  judges  report,  the  court  ''may  decree  an  al'* 
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lowance  of  the  account  as  stated ;  but  if  any  person  or  per- 
sons, interested  in  the  settlement  of  the  said  account,  shall, 
by  himself  or  attorney,  appear  and  make  exception  to  the  vet- 
port,  the  court  shall  either  proceed  to  hear  the  proof  and.  al- 
legations, and  correct  or  amend  the  mistakes  or  errors  in  the^ 
account  as  reported,  or  refer  the  same  to  auditors,  who  shall 
examine  and  restate  the  account,  after  hearing  parties  and 
witnesses,  and  make  report  to  tlie  next,  or  some  subsequent 
term  of  the  said  court,  for  confirmation  and  allowance  as  afore- 
said. £01.  D.  226,  <§>  27.]  We  think  it  entirely  clear  from  this 
statute,  that  it  is  competent  to  offer  oral  testimony  upon  excep  • 
tion  to  the  stated  account  of  a  guardian,  and  the  fact  that  an 
item  was  not  supported  by  a  voucher,  will  not  warrant  the 
exclusion  of  evidence  to  support  it. 

A  guardian  is  not  bound  by  a  declaration  that  he  would 
not  charge  his  ward  for  board,  or  other  service  he  may  have 
rendered  her.  Such  a  remark  being  merely  casual,  and 
founded  upon  no  consideration,  must  be  treated  as  entire- 
ly gratuitous;  consequently  it  will  be  competent  for  the 
guardian  to  exhibit  an  account  embracing  these  items  of 
charge.  It  is  perfectly  clear,  that  the  statute  of  limitations 
cannot  bar  a  credit,  to  which  the  guardian  would  be  other- 
wise entitled. 

It  was  certainly  proper,  that  the  charges  for  the  board  of 
the  ward,  and  other  necessary  expenditures  of  money  for 
her  benefit,  should  be  placed  to  the  credit  of  the  guardian,  as 
of  the  year  when  her  estate  became  chargeable  with  them. 
He  could  not,  with  any  propriety,  be  made  liable  for  interest 
upon  the  ward's  money  in  his  hands,  while  at  the  same  time 
what  was  due  to  him,  should  stand  over  to  be  brought  for- 
ward as  a  credit  for  the  first  time,  (and  this  too  without  the 
addition  of  interest,)  upon  the  final  settlement  of  accounts. 
The  mode  of  computing  interest  in  this  case,  was  certainly 
equitable,  and  in  conformity  to  usage.  It  does  equal  justice 
to  the  debtor  and  credit  side  of  the  account,  by  computing 
interest  against  both  guardian  and  ward,  from  the  time  either 
became  chargeable  to  the  other,  and  striking  a  balance  ac- 
cording as  it  may  be. 

In  respect  to  the  taxation  of  costs,  so  far  as  objected  to, 
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ii  may  be  said,  that  the  statute  does  not  direct  who  shall  pay 
them,  or  whether,  where  the  litigation  is  bona  fde,  the  es- 
tate  shall  be  charged  with  them.  It  certainly  cannot  be  as- 
sumed from  the  record,  that  injustice  has  been  done  the  plain- 
tiff in  error,  by  directing  each  party  to  pay  his  own  costs, 
'  and  we  cannbt  undertake  to  say  that  the  point  has  been  de- 
termined unwisely,  or  against  law,  so  far  as  it  concerns  the 
parties.  But  if  the  court  erred  in  this  respect,  does  an  er- 
ror in  the  taxation  of  costs,  authorize  the  reversal  of  its  de- 
cree ? 

Our  conclusion,  from  a  view  of  all  the  points  raised,  is, 
that  the  decree  of  the  Orphans'  Court  must  be  affirmed. 


BANK  AT  DECATUR  v.  JOHNSON. 

1.  When  the  creditor  gives  ^7  to  the  principal  debtor,  and  the  surety  after- 
wards, with  a  knowledge  of  the  fact,  agrees  to  waive  all  advantage  to  him- 
self, the  inference  is  that  he  agreed  to  the  extensimi,  and  no  coon^ntion 
is  neceseaiy  to  sustain  the  agreement  for  waiving  the  act 

Writ  of  Error  to  the  County  Court  of  Morgan* 

Motion  by  the  Bank,  under  the  statute,  for  a  judgment 
against  Johnson,  as  one  of  the  makers  of  a  note  executed  the 
26th  June,  1839,  by  one  Burnett  as  principal,  and  by  the  de- 
fendant and  others  as  sureties,  payable  one  hundred  and  twen- 
ty days  after  date. 

The  defendant  pleaded,  that  after  the  execution  of  this 
note,  he  being  surety  only  on  the  same,  the  Bank  accepted 
from  Burnett,  the  principal,  a  deed,  by  which  certain  proper- 
ty was  conveyed  to  a  trustee,  in  trust,  to  secure  the  Bank  for 
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Burnett's  indebtedness,  in  one,  two  and  three  years.  That 
this  deed  was  executed  by  Burnett,  and  taken  and  accepted 
by  the  Bank,  without  the  knowledge  or  consent  of  the  de- 
fendant, and  that  by  it  the  time  of  payment  specified  in  the 
note  moved  on,  was  changed  and  extended,  so  as  to  be  paya-*' 
ble  in  three  annual  instalments. 

To  this  plea  the  Bank  replied,  that  the  said  defendant,  on 
the  2d  January,  1840,  by  his  writing  of  that  date,  consented 
and  agreed  he  would  abide  by  the  said  deed,  and  not  to  avail 
themselves  of  any  legal  advantage  which  might  accrue  to 
them  from  the  agreement  to  indulge  the  said  Burnett,  and 
he  bound  himself  for  the  ultimate  payment  of  the  debt  men'- 
tioned  in  said  deed,  agreeable  to  his  said  indebtedness,  in  the 
event  the  debts  were  not  fully  paid  and  satisfied  by  Bur- 
nett: The  replication  then  avers  the  debt  was  never  paid 
by  Burnett,  &c. 

The  defendant  rejoined,  that  the  agreement  referred  to  in 
the  replication,  was  made  after  the  deed  of  trust  was  fully 
and  finally  executed,  and  without  any  consideration  what- 
ever. 

The  plaintiff  sur-rejoined,  that  the  agreement  was  exeeu* 
'  ted  on  a  full  consideration,  to- wit,  the  previous  indebtedness 
of  the  defendant  and  Burnett,  which  indebtedness  of  said  Bur-  I 

nett  was  extended  by  said  trust  deed.  ^ 

The  defendants  demurred  to  this  sur-rejoindier,  and  the 
court  sustained  the  demurrer,  and  gave  final  judgment  for  | 

the  defendant     This  is  now  assigned  as  error.  I 

•  -        1 
Humphreys,  for  the  plaintiff  in  error,  insisted  the  indebt**  j 

edness  of  the  defendant  as  surety,  was  a  sufficient  coBsidira- 
tion  to  sustain  the  subsequent  promise,  and  no  new  consider 
ration  was  necessary,  if  all  the  facts  were  known  to  the  par- 
ty.    [Truman  v.  Fenton,  Camp.  644;  Theobald  on  Prin.  & . 
Sur.  76-95.] 

S.  Parsons,  contra,  argued,  that  the  moral  obligation  of 
the  surety  ceased  with  his  discharge,  and  therefore  nothing 
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remained  to  sustain  the  agreement.  That  was  merely  a 
nude  pact,  [Winston  v.  Rives,  4  S.  &  P.  276 ;  Stafford  v. 
Bacon,  1  Hill,  635  ;  Snively  v.  Read,  9  Watts,  396  ;  2  Hill, 
353,  note ;  Eddy  v,  Stanton,  21  Wen.  253  ;  Hawley  v.  Far- 
rer.  Verm.  Rep.] 

GOLDTHWAITE,  J. — The  question  arising  from  the 
pleadings  in  this  case  is,  whether  the  giving  of  day  of  pay- 
ment to  the  principal  is  such  a  discharge  of  the  surety  as  to 
require  a  valuable  consideration,  moving  from  the  creditor  to 
hjm,  to  sustain  a  promise  to  pay,  made  upon  a  full  know- 
ledge of  the  circumstances  from  which  the  discbarge  is  in- 
ferred. It  is  a  well  settled  rule  with  respect  to  parties  to  bills 
aod  notes,  who  are  discharged  by  the  laches  of  the  holder, 
that  a  subsequent  promise  to  pay,  made  with  a  knowl^ge 
of  the  laches,  will  revive  the  original  liability,  [Chitty  on 
Bills,  634,  and  cases  there  cited ;  Thornton  v.  Wynn,  1 
Wheat.  183.]  And  in  Reynolds  v.  Douglass,  13  Peters,  497, 
the  same  i»:inciple  was  held  applicable  to  a  guarantor.  The 
present  case,  however,  is  much  stronger,  as  here,  the  surety, 
after  the  extension  of  time  to  the  principal,  if  we  ar«  to  con* 
sider  the  deed  of  trust  creating  a  further  security,  is  to  be  so-  * 
considered,  agrees  not  to  avail  himself  of  any  advantage 
which  might  accrue  to  him  from  this  circumstance.  No 
qmstion,  in  point  of  law,  is  raised  by  this  agreement,  as  to  the 
actual  discharge  of  the  surety,  but  the  inference  from  it  is 
irresistable,  that  he  agreed  to  the  extension  allowed  by  the 
bank  to  the  principal  debtor.  The  plaintiff  was  entitled  to 
judgment  on  the  demurrer. 

Revened  and  remanded. 
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ABERCROMBIE'S  ADM'R  v  CHANDLER. 

1.  A  return  by  the  eheritf  to  a  fieri  faeiai^  that  die  judgment  had  been  satis- 
fied by  the  defendant  in  execution,  is  bad. 

Error  to  Perry  Circuit  Court. 

This  was  amotipn  by  the  administrators  of  Abercrottibie, 
against  the  sheriff  of  Perry  county,  suggesting  that  by  du6 
diligence  he  could  have  made  the  money  on  an  execution  is^- 
sued  upon  a  judgment  of  their  intestate,  against  one  Thomas 
Billingsley. 

The  sheriff,  for  answer  to  the  suggestion  pleaded,  that  Bil- 
lingsley had  paid  off  and  discharged  the  debt  to  the  intestate 
in  his  lifetime,  and  had  taken  his  receipt  therefor,  which  he 
avers  was  .the  genuine  receipt  of  the  deoeased.  He  further 
pleaded  Hot  guilty* 

The  plaintiff  demurred  to  the  first,  and  took  issue  on  the 
seoond  plea. 

The  oomt  snBtained-  the  demurrer  to  the  special  plea,  andl 
the  jury  having  found  for  the  sheriff  upon  the  issue  in  Act, 
the  court  rendered  judgment  for  the  defendant,  from  which 
this  writ  is  prosecuted.  The  assignment  of  errors  presents 
the  judgment  of  the  court  upon  the  demurrer. 

A.  Graham,  for  the  plaint^  in  error,  contended,  that  as 
the  execution  was  regular  on  its  face,  and  authorized  by  the 
judgment,  the  sheriff  was  bound  to  levy  it,  and  could  not  de- 
fend himself  for  omitting  to  execute  it,  by  proving  it  was  paid. 
He  cited  1  Ala.  Rep.  643 ;  3  Id.  28 ;  6  Id.  314 ;  7  Id-  703  ; 
Watson  on  Sheriff,  63,  147 )  Seawell  on  Sberii&,  450 ;  12 
WendeU,  96 ;  13  Id.  36  ;  1  Hill,  S.  a  276  ;  9  Conn.  141. 

ORMOND,  J. — ^The  ple^  in  this  case,  or  replication  to  the 
suggestion,  as  it  is  called  in  the  record^  is  clearly  bad.     The 
79 
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duty  of  the  sheriff  is  to  execute  all  writs  placed  in  his  hands, 
without  inquiry  into  the  regularity  of  the  proceedings  on 
whieh  they  are  founded.  Although  the  process  in  his  hands 
be  voidable,  or  erroneous,  he  is  nevertheless  bound  to  exe- 
cute it.  fie  is  only  excused  from  doings  so,  when  the  pro- 
cess is  absolutely  void,  as.  was  the  case  in  HoUoway  7.  John- 
son, 7  Ala.  Rep.  660 ;  Watson  on  Sheriff,  53 ;  Watson  v. 
Watson,  9  Conn.  141 ;  Pannlee  v.  Hitchcock,  12  Wendell, 
96. 

The  facts  in  this  case  are,  that  the  sheriff  declines  to  levy, 
and  make  the  money  upon  an  execution,  which  is  regular  up- 
on its  face,  axKl  authorized  by  the  judgment,  and  returns  upon 
it,  that  he  has  not  made  the  money  i^on  the  writ  according 
to  its  mandate,  because  the  judgment  was  paid  and  satisfied 
by  the  defendant  in  execution,  to  the  intestate  of  the  plain- 
tiffs, in  his  lifetime.  These  facts  constitute  no  justification 
.  whatsoever.  If  the  facts  are  as  he  supposes,  if  the  judgment 
has  been  discharged  by  payment,  and  no  formal  entry  of  sat- 
isfaction made  upon  the  record,  he  must  nevertheless  proceed 
to  execute  the  writ.  No  injury  can  accrue  to  the  defendant 
in  execution  from  this  course.  If,  in  truth,  the  judgment 
has  been  paid  off  and  discharged  to  the  intestate,  and  his  re- 
presentatives are  now  seeking  to  make  the  money  again,  out 
of  the  defendant,  a  supersedeas  will  be  granted  by  the  court 
out.of  which  it  issued ;  and  if  the  judgment  has  been  satisfi- 
ed, satisfaction  will,  on  motion,  be  entered,  and  the  execu- 
tion be  quashed. 

To  permit  the  sheriff  to  raise  this  question,  and  to  refuse 
to  execute  a.  Jieri  facias,  because  the  judgment  has  been  sat- 
isfied)  is  wholly  unwarranted.     His  duty  is  to  execute  the 
writ,  if  the  court  had  jurisdiction  to  render  the  judgment, 
without  speculating  about  consequences,  witli  which  he  has 
no  concern,  and  against  which,  to  insure  the  execution  of  the 
writ,  the  law  has  clothed  him  with  impunity.     This  return 
would  open  an  entirely  new  mine  of  litigation,  not  only  un- 
explored by  our  ancestors,  but  unknown  to  them,  of  which 
the  least  evil  would  be  the  endless  litigation  it  would  pro- 
duce.    If  such  a  return  as  this  could  be  tolerated,  the  exe- 
cution, instead  of  being  the  end  of  the  law,  would  be  merely 
the  beginning  of  the  real  litigation.     It  is  not  difficult  to  point 
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out  some  of  the  inevitable  eonsequences  which  wouki  result 
frem  this  novel  mode  of  ascertaining  whether  the  judgment 
was  satisfied  or  not,  by  giving  the  sheriff  a  direct  interest. to 
produce  this  result ;  but  it  is  sufficient  to  say,  that  the  re- 
turn is  wholly  unwarranted  by  law — ^that  the  sheriff  must  ex- 
ecute the  writ,  and  leave  the  settlement  of  all  such  questions 
to  the  parties  to  the  record. 
Let  the  judgment  be  reversed  and  th^  cause  remanded. 


HOGAN,  sOTtviviNo  PARTNCB,  &c.  V,  ALSTON. 

1.  A  nile  for  aa  attaohmeot  agfainst  a  partjr,  or  a  witness,  is  a  proceeding 
colktenl  to  the  cause,  sad  if  the  grandng  or  setting  it  aade  is  not  amat- 
ter  within  ^  discietion  of  the  primaiy  court,  an  onor  in  fespieot  to  it,  must 
in  general  be  corrected  by  a  vumdamnuy  or  other  appropriate  remedy,  in- 
stead of  a  direct  proceeding  which  impugns  the  judgment  in  the  cause. 

9L  Where  the  plaintLS'  takes  a  judgment  by  default  against  the  defendant, 
for  failing  to  answer  interrogatories  as  provided  by  statute,  and  a  trial  is 
had,  and  judgment  rendered  on  verdict  for  the  plaintiff,  which  is  reversed 
snd  the  cause  retrikinded ;  the  judgment  df  reversal  does  not  vacate  the 
jodgmest  by  de&ult,  yet  it  is  competent  for  the  primaiy  eotirt,  after  the 
cause  is  remanded,  to  set  it  aside  on  the  plaintiff's  motion;  but  a  retaal 
to  do  so  is  not  revisable  on  error. 

3.  In  assumpsit,  upon  a  verbal  contract,  the  declaration  should  state  a  time 
when  it  was  made,  but  this  is  alledged  only  for  form,  and  the  plaintiff  is  at 
liberty  to  prove  a  contract,  express  or  implied,  at  any  other  time  previous  to 
commencing  the  suit ;  and  the  insertion  or  omission  of  a  viddicit,  in  mak- 
ing the  allegation  of  the  time,  can  have  no  efiect  upon  its  materiality,  or  the 
admission  of  evidence. 

Error  to  the  County  Court  of  Marengo.       . . 

This  was  an  action  of  assumpsit  at  the  suit  of  tlip  plain-^ 
tiffin  erroTi  to  recoy^r  of  the  defendant  damages  for  medi* 
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ernes,  medical  <Ksnrices,  labour  and  attendance  in  and  about 
the  defendcuit,  his  family  and  serrants,  at  his  request 

Prom  a  bill  of  exceptions  sealed  at  the  trial,  it  appears  that 
the  defendant  had  failed  to  answer  certain  interrogatories  in- 
tended to  elicit  evidence  to  be  used  on  the  trial  at  law  against 
him  ;  farther,  that  for  such  failure  a  rule  for  an  attachment 
had  been  entered  against  him.  To  this  rule,  the  defendant 
appeared  and  answered  ;  whereupon  the  court  being  of  opin- 
ion, that  as  the  plaintiff  had  taken  a  judgment  by  default,  as 
one  of  the  alternatives  directed  by  the  statute,  upon  the  de- 
'  fondant's  failure  to  answer  the  interrogatories,  it  was  not  al- 
lowable to  coerce  answers  by  issuing  an  attachment ;  and  con- 
sequently discharged  the  rule  for  that  purpose,  notwithstand- 
ing the  plaintiff's  objection  to  the  insufficiency  of  the  cause 
shown. 

The  plaintiff  then  moved  the  court  to  permit  him  to  set 
aside  his  judgment  by  default,  that  the  defendant  might  be 
attached,  and  compelled  to  answer  the  interrogatories ;  and 
to  support  this  motion,, made  an  affidavit  that  he  was  nnable 
to  establish  his  entire  account,  without  the  aid  of  the  de- 
fendant's testimony.     This  motion  was  overruled. 

Thereupon  the  cause  was  submitted  to  a  jury^  and  in  the 
progress  of  the  trial,  the  plaintiff  proposed  to  prove  several 
items  in  his  account  contracted  since  the  1st  July,  1841,  (the 
day  laid  in  the  declaration,)  but  previous  to  the  commence- 
ment .of  the  suit;  which  items  amounted  to  the  sum  of  one 
hundred  and  forty  dollars.  But  the  defendant  objected  to 
the  introduction  of  this  evidence,  and  it  was  thereupon  ex* 
eluded. 

To  the  several  rulings  of  the  court  adverse  to  the  plaintiflf 
he  excepted  in  due  form  ;  and  a  verdict  and  judgment  being 
rendered  for  the  plaintiff  for  an  amount  much  less  than  be 
claims,  he  has  sued  a  writ  of  error  to  this  court. 

W.  M.  Brooks,  for  the  plaintiff  in  error. 
E.  W.  Peck,  for  the  defendant. 

•  I  • 
COLLIER,  C.  J.-*-In  respect  to  the  rule  for  an  attachment, 

the  propriety  of  its  discharge  is  not  a  question  that  can  be 


_^ JANUARY  TERM,  1846.  '      «» 

Hogan  v>  Atotoii, 

Kvised  on  error.  It  did  not  enter  into,  or  in  any  manner  iii- 
fluence  the  judgment  of  the  County  Court.  Whether  tes- 
timony is  admissible,  or  a  witness  competent,  are  questions 
which  regnlarly  arise  in  the  progress  of  a  trial,  and  a  decision 
either  one  way  or  the  other,  often  determines  the  judgment  of 
the  court,  consequently  an  errcnr.  in  such  cases  most  usoally 
furnishes  a  ground  for  the  reversal  of  the  judgment.  But  a 
rule  for  an  attachment  against  a  party,  or  a  witness,  is  apco- 
ceeding  altogther  collateral  to  the  cause ;  and  if  it  be  not  a 
matter  within  the  discretion  of  the  primary  court,  the  error, 
if  any,  must  in  general  be  corrected  by  a  mandamus,  or  other 
appropriate  remedy ;  instead  of  a  direct  proceeding  which 
impugns  the  judgment  in  the  cause. 

The  motion  to  set  aside  the  judgment  by  default  addressed 
itself  to  the  discretion  of  the  Circuit  Court,  under  the  circum- 
stances of  the  case — all  which  it  was  entirely  proper  to  take 
into  consideration.  This  being  the  case,  we  cannot  under- 
take to  revise  the  refusal,  and  determine  whether  it  was  the 
result  of  a  wise  exercise  of  discretion.  Upon  a  previous  trial 
of  this  cause,  had  subsequent  to  the  judgment  by  default^ 
there  was  a  verdict  and  judgment  for  the  plaintiff,  which  was 
reversed  by  this  court  on  error.  That  reversal,  it  is  true, 
did  not  extend  so  far  as  to  vacate  the  judgment  by  default 
Yet,  as  the  cause  was  in  fieri,  it  was  entirely  oomptent  iox 
*  the  County  Court,  upon  its  being  remanded,  to  set  aside  thaf 
judgment,  and  to  permit  the  plaintiff  to  exhibit  his  interrog;?^ 
tories  anew.     See  6  Ala.  Rep.  174. 

The  remaining  question  is,  whether  the  plaintiff  should 
have  been  allowed  to  prove  charges  in  his  account  for  servi- 
ces rendered  subsequent  to  the  promise  alledged  in  his  decla- 
ration. In  personal  actions,  it  is  said,  the  declaration  must 
in  general  state  a  time  when  every  material  or  traversiblefact 
happened,  and  when  a  venue  is  necessary,  time  must  also  bfi 
mentioned.  The  precise  time,  however,  is  not  material,  even 
in  criminal  cases^  unless  it  constitute  a  material  part  of  the 
contract,  &c.  declared  upon,  or  where  the  date  fcc.  of  a  writ- 
ten contract  or  record,  is  averred.  "  In  assumpsit  upon  a 
parol  contract,  the  day  upon  which  it  is  made  being  alledged 
'^nly  for  form,  the  plaintiff  is  at  liberty  to  prove  a  contract, 
express  or  implied,  at  any  other  time."     Chitty's  Plead.  3d 
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Am.  ed.  257-8 ;  1  Stephens  N.  P.  369 ;  2  Saund.  R.  5,  N.  3, 
295,  N.  2;  13  Johns.  Rep.  253  ;  5  Pick.  Rep.  189 ;  16  Id. 
359 ;  2  Ala.  Rep.  373.]  But  to  tolerate  this  discrepancy  be- 
tween the  allegation  and  proof,  it  has  been  said  that  the  plead- 
er should  lay  the  time  under  a  videliciL  In  thus  quoting 
from  distinguished  elementary  writers,  in  Pharr  d&  Beck  y. 
Bachelor,  3  Ala.  Rep.  237,  we  did  not  intend  to  be  under- 
stood as  declaring  such  to  be  the  law,  but  even  conceding 
that  the  rule  was  thus  qualified,  the  pleadings  in  that  case 
relieved  it  from  the  restriction.  But  we  think  liberalized  as 
is  our  system  of  pleading,  but  little  influence  should  be  ac« 
corded  to  a  scilicet  It  is  said  by  Mr.  Ohitty,  where  the  con- 
sideration, or  contract,  or  other  matter  alledged  is  material 
and  traversable,  the  stating  it  under  a  scilicet  will  not  avoid 
the  consequence  of  a  variance,  and  it  will  be  considered  as 
a  sufficiently  positive  statement  ,*  and  on  the  other  hand,  it 
has  been  decided  that  the  omission  of  a  scilicet  will  not  ren- 
der an  immaterial  averment,  material  to  be  proved  as  stated, 
even  in  a  criminal  proceeding,  unless  some  positive  allega- 
tion be  adopted,  as  the  words  "and  no  more."  [1  Chitty's 
Plead.  308.  True  dicta  are  to  be  found  in  some  cases  which 
accord  to  a  videlicit  the  effect  of  relieving  the  pleader  from 
the  necessity  of  proving  the  time  of  a  verbal  promise  as  laid. 
See  Step.  Plead.  292 ;  cases  cited  in  1  Chitty's  PL  3d  Am. . 
ed.  308,  note  y.  But  the  learned  annotator  upon  the  latter 
work,  presumes  upon  the  authority  of  the  case  in  6  T.  Rep. 
265,  and  upon  the  principle  on  which  other  decisions  are 
founded,  and  from  the  doctrine  of  venue  in  transitory  actions,  • 
and  from  the  circumstance  of  time  and  place  being  in  gene- 
ral not  necessary  to  be  proved  as  stated,  even  in  an  indict^ 
ment,  that  the  omission  of  a.  scilicet  will  not  render  it  mate- 
rial to  prove  precisely  as  stated,  matter  which  is  immaterial. 
See  also  2  Saund.  Rep.  291,  n.;  6  East's  Rep.  252.  With- 
out considering  this  branch  of  the  question  further,  we  are 
satisfied  that  the  omission  of  the  videlicet  in  stating  the  tifne 
when  the  defendant's  indebtedness  accrued,  cannot  prevent 
the  plaintiff  from  proving  that  he  rendered  services,  or  sold 
medicines  to  the  defendant  at  any  time,  down  to  the  issuing 
of  the  writ.     From  this  view  it  results  that  the  evidence 
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should  not  have  been  excluded  from  the  jury.  The  judg- 
ment of  the  County  Court  is  reversed,  and  the  cause  r^ 
manded. 


BANK  AT  DECATUR  v.  HODGES. 

1.  The  mifldescription  of  the  name  of  an  indoraer  in  the  oertificatB  append- 
ed to  the  protest  certifying  that  the  notice  wae  seat  to  one  Chomasoa^ 
when  theindonei's  name  was  Thomason,  is  not  sufficient  to  eiolnde  tli« 
protest  as  eTidence,  the  tme  name  appearing  in  the  copy  of  the  bilL 

2.  A  protest  describing  a  bill  as  dated  the  26tb  Januaiy,  is  not  admissible  as 
evidence  to  show  the  protest  of  a  bill  dated  the  28th  Januaiy. 

3.  Although  protests  aro  excluded  from  the  jury,  yet  the  deposition  of  the  no  • 
tary  is  proper,  to  prove  notice  sent  to  the  indorsers — ^but  qua^  whether  it 
IS  so  to  prove  the  fact  of  protest 

Writ  <tf  Error  to  the  County  Court  of  Morgan. 

MoTioir  by  the  Bank,  under  the  statute  to  recover  from 
Hodges  the  amount  of  a  bill  of  exchange,  drawn  in  this  State) 
on  the  28th  January,  1841,  by  F.  Hodges  &  Co.  upon  Eirk- 
man,  Abemathy  &,  Hanna,  in  New  Orleans,  pajrableto  J.  T« 
Ximsey,  five*  months  after  date,  and  indorsed  by  him  to  G. 
Thomason,  and  by  the  latter  to  the  Bank.  At  the  trial  of 
the  cause,  upon  the  general  issue,  the  plaintiff  offered  in  evi* 
dence  a  protest  for  non-acceptance,  on  the  back  of  which  is 
copied  the  bill  and  indorsements ;  but  in  the  certificate  that 
notices  were  sent  to  the  drawers  and  indorsers,  it  is  stated,  as 
we  infer  from  the  objection  taken  in  this  court,  notice  was 
sent  to  Oeorge  Chomason,  at  Moulton,  Alabama.  The  plain<* 
tiff  also  offered  in  evidence  a  protest  for  non-payment  of  a 
bill,  similar  in  sum,  time  of  payment,  and  parties,  but  differs 
ing  in  its  date  from  the  one  sued  on.  In  the  copy  indorsed 
on  the  protest,  the  bill  is  described  as  dated  the  26tfi  January, 
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1841.  Both  protests  were  excluded,  aad  the  defeiMlant  af* 
tenvaids  introduced  the  deposition  of  the  notary  publicy  stating 
the  fact  of  presentation  for  acceptance,  of  the  particular  bill 
sued  on,  its  protest,  and  the  manner  by  which  notice  was 
sent  to  the  drawers  and  indorsees,  and  stating  also  the  pro- 
test for  non-payment,  at  the  maturity  of  the  bill.  The  en- 
tire evidence  stated  was  rejected  by  the  court. 

The  plaintiflf  excepted,  and  now  assins  the  rejection  as 
error. 

D.  C.  Humphreys,  for  the  plaintiff  in  error. 
L.  P.  Walkkb>  contra. 

GOLDTHWAITE,  J.— 1.  The  mistake  in  the  protesi  of 
the  bill  for  its  non-acceptance  is  not  in  the  dMcription  of  it, 
but  is  in  the  certificate  that  notice  of  the  non-acceptance  was 
sent  by  mail  to  Chomason,  instead  of  Thofnason,  if  in  point 
of  fact  the  name  is  not  set  out  precisely  the  same  in  the  cer- 
tificate as  it  is  in  the  copy  of  the  bill.  The  protest  is  a  mat- 
ter entirely  independent  of  the  certificate,  and  would  be  good 
if  the  latter  was  omitted.  There  was  then,  no  reason  to  ex- 
clude the  protest  on  this  ground,  and  even  if  the  mistake  was 
in  the  description  of  the  bill  itself,  the  case  of  Moorman  v. 
The  Bank,  3  Porter,  353,  seems  to  hold  such  a  Variance  im- 
material when  the  suit  is  against  an  indoiaer  prior  in  liability 
to  the  one  whose  name  is  mistaken. 

2«  The  mistake  in  the  protest  for  non*paym€nt,  is  in  des- 
cflbitig  the  date  as  the  26th  instead  of  the  28th  of  January* 
We  are  not  aware  that  parol  proof  is  admissible  to  show  a 
mistake  in  the  protest.     That  is  a  formal  document,  essen- 
tial to  maintain  the  action  against  the  drawers  or  indoraers  of 
a  foreign  bill,  and  it  is  said  should  correspond  vBrbatim  in  das* 
isription  with  the  bill.  [Story  on  Bills,  ^276,]  Bat  the  drawing 
tip  or  extending  of  the  protest  is  the  mere  official  act  of  the 
notary,  which  he  may  peform 'after  the  noting  is  aetnally 
made.     He,  upon  presenting  the  bill,  usually  noM  upon  its 
fece,  or  margin,  the  fhct  of  demand,  &>c.  and  afterwards  ex«- 
tends  it  in  proper  form.    [Chains  v.  Bell,  4  Esp.  48  ;  Chitty 
on  BOls,  499.] 

When,  therefore,  ahustake  is  nuke  in  extending  thenota^ 
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rial  act,  he  may  at  any  time  afterwards  correct  it.  It  is  not 
the  extension  of  the  protesst,  but  the  fact  that  it  is  so  protest-: 
ed,  irhtch  is  the  essential  matter. 

In  reference  to  the  protest  for  non-payment  the  court  cor-* 
reetly  excluded  it,  for  the  vanance  in  the  bill  there  described 
from  that  in  suit. 

3.  The  deposition  of  the  notary  was  improperly  rejected, 
because  his  evidence  was  proper  to  establish  the  sending  of 
notice  to  the  parties  liable  on  the  bill  in  default  of  non-ac- 
ceptance or  non-payment.  It  is  said  that  the  fact  of  protest 
cannot  be  proved  independent  of  the  notarial  act,  but  as  to 
this  latter  point  we  express  no  opinion.  [Story  on  Bills,  ^ 
276.] 
'  Judgment  reversed  and  remanded 


SMITH  V.  TAYLOR. 

1.  Two  personB  having  a  law  suit  about  a  tract  of  land,  one  wanting  to  rent 
k  applied  to  both  format  purpose,  but  both  declined  to  ezerciae  owaeli^p 
over  it  He  tliBB  tdid  them  he  afaocdd  cuMvwte  it,  and  wotdd  paf  rest  to 
vhicbever  of  the  two  was  aaoeitained  to  be  the  owner.  Held,  that  this 
pronuae  innred  to  the  owner  of  the  land,  and  that  the  tenant  could  be  iffu-^, 
ni&heed  bj  a  creditor  of  the  owner,  when  that  fact  was  ascertained* 

^  Where  the  mortgage  provided,  that  ailer  default  of  payment  the  mortga* 
gee  might  enter,  the  mortgagor  is  entitled  to  possession  until  such  default ; 
and  if  the  land  is  rented,  the  tenant  is  liable  to  his  landlord  for  the  rent» 
after  defanlt,  if  he  has  not  been  notified  by  the  mortgagee  not  to  pay  it 
over. 

3L  A  eet  off  cannot  be  made,  uidess  the  party  oflfbring  it  could  huve  main^ 
taiMd  an  «0tioa  upon  it  in  his  own  name,  against  the  other  purty* 

Error  to  the  County  Court  of  Lowndes. 
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The  plaintiff  in  error  was  garnisheed  by  defendant  in  error, 
to  say  what  be  was  indebted  to  John  B.  Lamkin,  his  judg* 
ment  debtor.  Judgment  by  default  was  taken  against  him, 
and  upon  a  scire  facias  he  appeared,  and  answered,  denying 
that  he  was  indebted  to  Lamkm ;  that  he  cultivated  about 
fifty  or  sixty  acres  of  land,  once  claimed  by  Lamkin,  but 
that  Lamkin  had  abandoned  the  same,  previous  to  the  gar- 
nishment. 

.  The  plaintiff  made  affidavit,  contesting  the  truth  of  the 
answer,  and  an  issue  was  made  up  between  them. 

Upon  the  trial  of  the  issue,  a  bill  of  exceptions  was  taken, 
from  which  it  appears,  that  to  show  title  in  Lamkin  to  the 
land,  for  which  rent  was  claimed  of  the  garnishee,  for  the 
years  1843  and  1844,  the  plaintiff  offered  in  evidence  the  rch 
cord  of  a  suit  in  Chancery,  in  which  Lamkin  and  others  were 
complainants,  and  Reese  and  others  defendants,  and  a  certifi- 
cate of  affirmance  of  the  Chancellor's  decree,  made  by  the 
Supreme  Court,  which  suit  was  instituted  to  determine  the 
title  to  the  land  in  question.  To  the  introduction  of  this  ev- 
idence the  garnishee  objected,  but  the  court  overruled  it,  and 
the  entire  record  was  introduced  in  evidence.  The  plaintiff 
also  read  to  the  jury  a  mortgage,  by  Lamkin,  to  the  Branch 
Bank  at  Montgomery,  embracing  the  land  in  question,  dated 
1st  March  1842.  It  was  also  proved,  that  about  the  month 
of  November,  1842,  Lamkin  abandoned  the  land,  and  disa- 
vowed all  claim  to  it ;  and  there  was  no  proof  that  he  ever 
afterwards  asserted  claim  to,  or  control  over  it  That  the 
garnishee  took  possession  in  March,  1843,  it  then  being  with- 
out a  tenant,  and  kept  the  possession  the  whole  of  that,  and 
the  succeeding  year,  and  cultivated  it. 

In  the  month  of  July,  1844,  the  Bank  sold  the  land  under 
the  mortgage,  as  the  property  of  Lamkin,  to  one  Lewis ;  but 
there  was  no  proof  that  the  Bank  asserted  any  title  agcunst 
Smith  for  rent,  or  that  the  Bank  ever  had,  or  demanded  pos- 
session. 

The  i^aintiff  read  the  deposition  of  the  garnishee,  taken 
in  the  Chancery  suit  above  referred  to,  in  which  he  stated — 
I  am  in  possession  of  the  land ;  that  seeing  it  abandoned,  he 
applied  to  Lamkin  and  Reese,  the  persons  he  understood  to 
be  interested  in  it,  to  rent  a  part  of  it  ]  that  both  refused   to 
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have  any  thing  to  do  with  it.  He  then  informed  them,  he 
should  cultivate  a  part  of  it,  and  was  willing  to  pay  a  reason- 
able rent ;  that  neither  objecting,  be  planted  and  made  a  crop 
in  the  year  1843. 

-  The  gamidiee  requested  the  court  to  charge  the  jury,  that 
if  they  believed  the  evidence,  Lamkin  would  have  no  right 
to  recover  rent  from  Smith,  after  the  first  note  described  in 
the  mortgage  fell  due,  if  thpre  was  a  failure  to  pay  it ;  and 
also  requested  the  court  to  charge,  that  after  default  in  pay- 
ment of  the  first  note,  the  legal  estate  was  in  the  Bank,  and 
only  an  equity  of  redemption  in  Lamkin ;  which  the  court 
refused,  but  charged  that  the  legal  estate  in  said  land,  no^* 
withstanding  the  mortgage  and  default,  was  in  Laihkin,  un* 
til  the  time  of  the«ale  by  the  Bank  ;  and  that  if  Smith  culti- 
vated the  land,  under  a  contract  with  Lamkin,  either  expross 
or  implied,  he  would  be  liable  to  him  for  rent,  up  to  the  time 
of  the  sale  by  the  Bank,  and  for  the  residue  of  the  term,  Jf 
the  rent  was  not  reserved  at  the  sale,  the  purchaser  would  be 
entitled  to  it. 

The  defendant  also  requested  the  court  to  charge,  that 
from  the  proof,  they  were  not  authorized  to  infer  a  contract, 
either  express  or  implied,  to  pay  rent  to  Lamkin,  and  fhat 
Smith  could  not  be  charged  as  a  debtor  to  Lamkin,  in  this 
suit.  The  court  refused  to  give  the  charge,  and  charged,  that 
if  there  was  no  evidence  of  an  express  contract,  the  law  would 
imply  one,  if  Smith's  entry  on  the  land,  and  his  possession 
was  peaceable,  and  not  against  the  consent  of  Lamkin,  To 
all  which  the  defendant  excepted. 

The  defendant  also  read  in  evidence,  a  note  by  Lamkin 
and  Reese  to  him,  and  another  as  executors  of  B.  C.  Smith, 
for  #925,  dated  1st  January,  1839,  and  due  21st  December, 
after ;  upon  which  were  credits  for  $868  25,  and  claimed 
the  balance  due  as  an  off  set,  if  the  jury  considered  him  bound 
for  the  rent.  The  court  rejected  the  note,  because  the  legal 
title  was  in  defendant,  and  another,  as  executors,  cmd  de« 
fendant  excepted. 

The  jury  found  the  defendant  indebted  to  Lamkin  $310^ 
irhieh  was  condemned  to  the  satisfaction  of  the  plaintiff  ^a 
debt.    All  ^vhioh  is  now  assigned  for  error. 
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Gii^cHiusT,  for  plaintiff  in  error.  The  land  was  mortgage 
ed  by  Lamkin,  before  Smith  took  possession  of  it,  and  there 
was  no  agreement  for  the  possession  of  the  land,  or  for  rent 
before  the  forfeiture.  The  legal  estate  then  vested  imme- 
diately in  the  mortgagee,  the  Bank,  it  could  bring  ejectment 
and  could  recover  rent  from  a  tenant  holding  under  a  lease 
from  the  mortgagor,  no  attachment  being  necessary  in  this 
State.     [4  Ala.  Rep.  735  ;  Clay's  Dig.  156,  f,  29.] 

Even  where  it  is  stipulated  that  the  mortgagor  may  le*- 
main  in  possession  until  forfeiture,  after  default,  the  mortga^ 
gee  is  entitled  to  all  the.rent  which  accrued  after  the  mak^ 
ing  of  the  mortgage,  that  is  then  in  arrear  and  unpaid.  [6 
Ala.  Rep.  542.] 

The  legal  estate  in  the  land  being  in  the  Bank,  by  the 
terms  of  the  mortgage,  and  there  being  no  contract  for  rent, 
Smith  is  alone  liable  to  the  Bank  in  an  action  of  trespass.  [1 
S.  &  P.  294 ;  7  Ala.  Rep.  315.]  If  the  title  of  the  Umd  was 
in  Lamkin,  as  the  garnishee  occupied  by  sufferaiice  merdy, 
the  relation  of  landlord  and  tenant  did  not  exist.  If  iiaUe^ 
it  was  in  trespass,  and  a  garnishment  would  not  lie. 

T.  J.  JuBGE,  contra.  As  aifthority  is  given  in*  the  mart^ 
gage, after  default,  "to enter  upon  the  lands,  sell,  dtc/'  the 
tegal  implication  is,  that  the  mortgagor  was  entitled  to  llipe 
]fK>8seflsion  until  default.  There  was  no  proof,  that' the  first 
note  recited  in  the  mortgage  was  not  promptly  paid  at  aiati»- 
rity;  the  court  therefore  correctly  refused  ^*cha^e,  tiMM 
Lamkin  could  not  recover  rent  after  the  note  fell  due. 

Tl^re  was  no  proof  that  the  Bank  ever  claimed  rent, 
or  gave  notice  to  the  garnishee  not  to  pay  it  over.  The 
charge  of  the  court  therefore  wa$  strictly  correct.  That  a 
contract  to  pay  rent  may  be  implied,  see  7  Ala*  Rep*  817, 

ORMOND,  J — ^It  appears,  that  when  the  land,  fat  the 
rent  of  which  this  garnishment  was  sued  out,  was  abandon* 
ed  by  Lamkin,  the  garnishee  took  possession  of  it,  and  made 
9ta  ineffectual  effort  to  rent  it  of  Lamkin,  and  of  Reese,  botli 
of  whom  declined  to  exercise  any  centred  over  it,  there  being 
a  law  suit  between  them  in  regard  to  it.  He  then  informed 
them,  he  should  cultivate  it,  and  was  willing  to  pay  a  rea« 
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wmaUe  rent ;  to  which  no  objection  was  made  by  either* 
We  think  thi&  was  a  promise  to  pay  rent,  to  whichever  of  the 
two  should  be  ascertained  to  be  entitled*  to  receive  it ;  and  it 
having  been  determined  by  the  Chancellor,  that  Lamkin  had 
no  right  to  rescind  the  contract,  and  that  the  land  was  his, 
the  promise  of  the  garnishee  to  pay  rent,  inures  to  his  bene- 
fit. In  this  aspect,  and  for  this  purpose  only,  the  decree 
made  in  the  suit  between  Lamkin  and  Reese  was  competent 
evidence. 

It  is  further  contended,  that  by  the  mortgage  pf  Lamkin 
to  the  Bank,  his  right  to  the  possession  of  the  land  was  gone. 
When  the  mortgage  is  silent  as  to  the  right  to  the  possession 
of  the  mortgaged  estate,  if  the  debt  to  secure  which  it  was 
made  is  not  due,  the  legal  inference  would  probably  be,  that 
)he  mortgagee  could  not  enter  until  the  debt  was  due,  and 
default  of  payment.  In  this  case,  the  mortgage  provides, 
that  after  default,  the  mortgagee  may  enter,  thereby  exclud- 
ing the  presumption  of  a  right  to  enter  before  that  period  ar- 
rived. With  us,  the  estate  of  the  mortgagor  in  possession, 
has  always  been  considered  the  legal  estate,  subject  to  be  di- 
vested by  the  entry  of  the  mortgagee,  for  a  breach  of  the 
•coiiditi<m,  after  default.  If  the  land  is  in  posseseian  af  a  ten- 
ant, he  will  be  justified  in  paying  the  rent  to  his  landlord, 
until  he  received  notice  from  the  mortgagee  that  he  claims 
it ;  and  he  may,  after  forfeiture,  assert  title,  not  only  to  that 
which  is  subsequently  to  fall  due,  but  also  to  that  which  is 
in  arrear.  [Coker  v.  PearsoU,  6  Ala.  Rep.  643 ;  Chambers 
V.  Mauldin,  4  Id.  477^] 

No  such  claim  appears  to  have  been  asserted  in  this  case. 
The  fact  that  the  laad  was  sold  in  July,  1844,  by  the  Bank, 
under  the  mortgage,  is  not  notice  of  itself  to  the  tenant  not 
to  pay  over  the  rent  then  due  to  the  mortgagor,  and  as  he 
could  not  resist  a  recovery  by  Lamkin,  so  neither  can  he  pre- 
vent it,  when  garnisheed  by  a  creditor  of  Lamkin,  who,  up* 
on  this  garnishment  may  recover  of  Smith,  wnatever  Lam- 
kin could  have  recovered  from  him,  for  the  rent,  in  an  ac- 
ti^Q  of  assumpsit. 

The  note  of  Lamkin  and  Reese  to  the  garnishee  and  an-> 
other,  as  executors,  offered  in  evidence  as  a  set  off,  or  extin- 
guishment of  the  debt  due  for  the  rant,  was  property  reject- 


638  ALABAMA. 


Miller  &  Cobb  v.  Mclntyre. 


ed.  A  set  off  is  in  the  nature  of  a  cross  action,  and  can  not 
be  allowed  where  the  party  oflfering  it  could  not  maintain  a 
suit  upon  it,  against  the  other  party.  If  Lamkin  was  suing 
for  the  rent,  it  is  clear  this  note  could  not  be  pleaded  as  an 
off  set,  because  the  garnishee  could  not  sue  him  upon  it  in 
his  own  name,  but  must  join  his  co-payee  with  him  in  the 
suit.  If  he  were  the  survivor,  and  entitled  to  sue  in  his  own 
name,  it  would  be  a  good  set  off.  That  not  being  shown  to 
"be  the  fact,  it  was  properly  rejected. 
Let  the  judgment  be  affirmed. 


MILLER  &  COBB  v.  McINTYRE. 

L  The  indoiBement  of  a  bill  single,  ia  in  itself  a  distinct  and  gubataalive 
contract,  and  if  it  does  not  look  to  any  other  place,  will  be  goremedby  the 
kx  loci  contractus ;  and  where  it  is  niade  in  another  State,  in  whkh  tbe 
common  law  is  presumptively  in  force,  to  fix  a  liability  upon  the  indonei^ 
it  is  incmnbent  upon  the  indorsee  to  show  by  a  suit  prosecuted  against  the 
obligor,  that  the  amount  of  the  specialty  could  not  be  collected  of  bim,  or 
else  excuse  the  prosecution  of  such  a  suit  by  proof  of  the  obligor's  insol- 
vency, or  the  production  of  a  statute  modifying  the  common  law. 

3l  a  declaration  against  the  indorser  discloses  a  good  cause  of  action,  wbich 
shows  that  debt  is  past  due,  alledges  the  indorBenieot  in  this  State  of  • 
bill  single,  that  the  obligor  was  then,  and  still  is  a  resident  of  aaotfaer  SiBtes 
that  he  then  was  and  still  continues  wholly  and  notoriously  insolTent,  «o 
that  no  part  of  the  debt  could  be  collected  of  him  by  suit 

3.  It  is  not  necessary,  in  an  action  upon  the  indorsement  of  a  bill  single,  for 
the  indorsee  to  prove  the  consideration  which  moved  from  him  to  the  in- 
dorser— the  statute  makes  the  writing  evidence  of  the  debt  or  duty,  and 
requires  the  defendant  to  deny  it  by  plea,  supported  by  affidavit ;  and  tlna, 
although  the  paper  indorsed  was  not  negotiable  at  commmi  law,  and  Hm 
iodowemeni  was  made  in  another  State. 

Brvor  to  the  Circuit  Court  of  Sumter, 


• JANUARY  TERM/ 1846.  639 

Miller  &  Cobb  v.  Mclntyre. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  plain-' 
tiffii  in  error  against  the  defendant,  as  the  indorser  of  four 
specialties.  The  declaration  contains  eight  counts,  each  of 
which  were  severally  demurred  to,  demurrers  sutained,  and 
the  plaintiff  declining  to  amend,  judgment  was  rendered  in 
favor  of  the  defendant.  Upon  each  indorsement  are  two 
counts,  which  vary  from  each  other,  hut  present  a  model  of 
the  entire  declaration.  The  first  count  alledges  that  James 
Miller  executed  his  bill  single  under  seal,  by  which  he  prom- 
ised to  pay  Angus  Mclntyre,  on,  &<^.,  thirty-five  dollars;  and 
that  afterwards,  on,  &;c.,  the  said  Mclntyre,  in  the  county  of 
Kemper,  in  the  State  of  Mississippi,  for  value  received  in* 
dorsed  and  assigned  the  same  to  the  plaintiffs.  It  is  then 
averred  that  Miller  was  a  resident  of  Mississippi  at  the  tim& 
of  the  indorsement,  and  still  continues  to  reside  there  ;  and  is 
wholly  insolvent,  so  that  no  part  of  the  the  debt  can  be  col- 
lected of  him  by  legal  process :  In  consequence  of  which, 
and  because  the  laws  of  Mississippi  do  not  require  a  suir 
to  be  brought  against  the  obligor  under  such  circumstances 
in  order  to  fix  the  indorser's  liability,  no  action  was  brought 
against  Miller. ' 

The  second  count  avers  that  the  indorsement  was  made 
in  Sumter  county,  Alabama ;  that  Miller  then  was  a  resident 
of  Mississippi,  and  hitherto  has  continued  to  reside  in  that 
State.  Further^  that  he  then  was,  and  still  continues,  whol- 
ly and  notoriously  insolvent,  so  that  no  part  of  the  debt  could  ^ 
be  collected  of  him  by  legal  process. 

J.  G.  Baldwin,  for  the  plaintiff  in  error,  made  the  following 
points  :  1.  It  is  averred  in  one  of  each  set  of  counts,  that 
the  assignment  was  made  in  Mississippi.  This  being  the 
case,  the  liability  of  the  indorser  must  be  determined  by  the 
laws  of  that  State,  which,  in  the  absence  of  all  proof  up- 
on  the  subject,  it  will  be  inferred  are  conformable  to  the 
English  common  law.  The  law  merchant  does  not  regu- 
late the  assignment  of  bills  single,  and  at  common  law  a  de- 
mand and  notice  were  not  necessary  to  chcurge  the  assignor 
— ^it  was  only  where  a  suit  against  the  obligor  would  proba- 
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bly  be  availing,  that  it  was  necessary  to  sue  him.  Where  he 
was  altogether  insolvent,  an  action  might  be  instituted  against 
the  assignor,  alledging  this  as  an  excuse  for  not  suing.  [1 
Call's  Rep.  497;  2  Wash.  Rep.  219;  5  Oranch's  Rep.  142, 
16a-4;  4  Munf.  Rep.  455 ;  6  Id.  351,  391 ;  6  Porter's  Rep. 
426 ;  3  Ala.  Rep.  615.]  2.  Although  the  assignment  was 
made  in  Alabama,  yet  if  the  obligor  is  a  non-resident  and 
insolvent,  the  assignee  need  not  go  abroad  to  sue  him.  [CI. 
Dig.  383,  §  12;  5  Stew.  &  P.  Rep.  96:  6  Porter's  Rep.  sur 
pra, 

J.  METCALrE,  for  the  defendant  in  error.  The  specialties 
of  which  the  defendant  is  attempted  to  be  charged  as  an  in- 
dorser,  do  not  come  within  the  section  of  the  statute  cited  by 
the  plaintiff's  counsel ;  but  if  they  were  assigned  in  'Alaba- 
ma, the  assignment  is  to  be  controlled  by  the  provisioii  rela^ 
ing  to  notes,  &c.  of  a  less  amount  than  fifty  dollars.  [Clajr'a 
Dig.  383,  ^  16.] 

•  Conceding  that  the  present  case  is  to  be  decided  by  a  refer- 
ence to  common  law  principles,  and  it  is  insisted  that  the  de- 
claration is  defective,  in  not  disclosing  the  consideration  for 
the  assignment ;  which  is  necessary  in  order  to  show  a  legal 
liability.  [2  Bibb's  Rep.  424 ;  3  J.  J.  Marsh.  Rep.  268 ;  4 
Porter's  Rep.  524.]  As  to  the  count  which  alledged  what 
the  law  is  in  Mississippi,  he  cited  1  Mass.  Rep.  103 ;  8  Id. 
99;  10  Wend.  Rep.  75. 

If  the  assignee  is  ignorant  when  he  receives  the  paper,  tiiat 
.the  obligor  resides  out  of  the  State,  perhaps  he  may  not  be 
required  to  sue ;  but  if  he  is  then  informed  of  his  non-resi- 
dence, he  is  not  excused  from  the  necessity  of- suing  the  ob-  . 
ligoi^,  where  he  may  be  found.  [1  Ala.  Rep.  169 ;  6  Id. 
866.] 

COLLIER,  C.  J. — The  indorsement  by  the  defendant,  ii 
id  alledged,  assigned  to  the  plaintiff  the  entire  interest  in  the 
bill  single  made  by  Miller.  It  was  then  a  distinct  and  8ub-> 
stantive  contract,  and  like  all  others,  which  do  not  look  to 
any  particular  place  of  performance,  must  be  governed  by  the 
feff  hei  amtractus.     In  the  first  count  the  indorsement  is  al- 
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lodged  to  have  been  made  in  the  State  of  MksiAsippi^  and  uuMt  - 
of  coarse  be  controlled  by  its  laws. 

We  eonnot  judioially  ]tn6w  lArhat  iie  the  *  laws  of  a  sifter 
Stiite^  but  in  tJbe  absence  of  aU  opposing  proofs  it  mu^t  b^ 
presumed,  that  those  members  of  the  confederacy  who  trace 
back  their  e^^istence  to  the  same  common  origiA  with  our- 
selves,  acknowledge  the  English  common  law,  so  far  as  it  is 
adapted  to  our  circumstances,  and  the  nature  of  our  institu- 
tions. Now  a  bill  single  is  not  assignable  by  indorsement,  so 
as  to  transfer  the  legal  interest  to  the  indorsee  within  the 
rules  of  the  tUw  tnerchant;  and  acting  upon  the  presumption 
we  have  stated,  it  must  be  inferred  that  such  \t  still  the  law 
of  Mississippi.  The  inquiry  then  arises,  is  the  undertaking 
of  the  assignor  direct,  or  does  it  impose  upon  the  assignee  the 
performance  Of  any  act  as  a  condition  Upon  which  his  liabili"- 
ty  depends  ?  We  answer,  that  it  is  incumbent  upon  the  as- 
signee to  show,  by  a  suit  prosecuted  against  the  obligor,  that 
the  amount  of  the  specialty  could  not  be  collected  of  him,  or 
else  excuse  the  prosecution  of  such  suit  by  proof  of  the  obli*- 
gor's  insolvency. 

The  second  count  is  dearly  good)  if  Ivey  v.  Sanderson^  6 
Porter's  Rep.  420,  is  a  correct  exposition  of  the  law.  In 
that  case,  a  bill  single  was  indorsed  in  this  State,  but  the 
makers  resided  in  North  Carolina,  at  tlie  time  of  the  assign- 
ment, and  still  continued  residents  of  that  State.  The  court 
said,  "  We  think  it  is  competent  for  the  assignee  of  a  bond, 
d&c,  situated  as  the  plaintiff,  to  sue  his  assignor,  if  he  has 
used  due  diligence  to  obtain  payment  from  the  obligor,  &.e., 
and  has  &iled.  If  the  obligor  was  insolvent,  so  Oiat  a  suit 
iFOuld  be  unavailing,  its  prosecution  would  be  dispensed  with; 
but  without  this^  or  some  other  reasonable  exense^  it  could 
iK>t  be  pieteirmicted  with  safety.  What  would  be  diligence  in 
such  case,  would  of  course  be  a  question  to  be  detemained  by 
the  jury,  under  the  instructions  of  the  court  as  to  the  law. 
But  we  consider  it  clear,  upon  authority,  unless  there  was 
an  effort  to  coerce  payment  from  the  obligor,  &c.,  or  some 
satisfactory  reason  furnished  for  the  neglect  to  make  it,  the 
assignor  could  not  be  charged."  This  decision  may  perhaps 
be  considered  as  covering  both  the  counts  in  the  case  at  bar, 
and  to  show  that  each  of  them  discloses  a  good  cause  of  ac- 
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lion.  But  be  this  as  it  may,  it  is  perfectly  conclusive  as  il 
respects  the  second  count. 

It  is  however  argued  for  the  defendant  in  error,  that  con- 
ceding the  law  to  be  as  we  have  stated  it,  to  authorize  its  ap- 
plication to  the  case  before  us,  the  declaration  should  have 
siBt  out  the  consideration  for  the  assignment  by  the  defendant. 
This  it  is  insisted  is  essential  to  give  to  the  assignee  a  right 
of  action  against  the  assignor  in  virtue  of  the  conunon  law, 
which  determines  the  liability  of  the  parties.  The  influ- 
ence to  which  this  argument  would  otherwise  be  entitled, 
we  think  is  entirely  taken  away  by  the  statute  which  de- 
clares, whenever  suit  shall  be  commenced  in  any  of  the  courts, 
founded  on  any  writing,  whether  the  same  be  under  seal  or 
not,  the  court  before  whom  the  same  is  depending,  shall  re- 
ceive such  writing  as  evidence  of  the  debt  or  duty  for  which 
it  was  given ;  and  the  defendant  shall  only  deny  the  execu- 
tion of  such  writing,  by  plea  supported  by  affidavit.  [Clay's 
Dig.  340,  §  162.]  This  enactment  has  received  a  liberal  in- 
terpretation, and  has  been  held  not  only  to  apply  to  writings 
which  in  themselves  evidence  a  liability,  but  to  such  as  do 
not  in  terms  express  the  contract  of  the  parties  but  make  the 
liability  of  the  promissor  to  depend  upon  the  .performance  of 
conditions  which  the  law  implies.  4  Porter's  Rep.  616,  and 
several  subsequent  decisions.  The  act  does  not  interfere 
with  the  rights  of  the  parties,  but  merely  prescribes  a  rule  of 
evidence,  which  must  be  applied  to  all  writii]^^  upon  which 
suits  are  brought  in  our  courts,  no  matter  where  made.  Its 
provisions  are  the  lexforij  and  are  applicable  alike  to  written 
contracts,  whether  made  in  this  State  or  ex  territariutn. 

It  follows  from  What  has  been  said,  that  the  demurrers  to 
the  declaration  should  not  have  been  sustained.  The  judg* 
mentof  the  Circuit  Court  is  consequently  reversed,  and  the 
cause  remanded. 
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MatthewB  ▼.  EvabB. 


MATTHEWS  v.  EVANS. 

1.  A  plea  which  seeks  to  avoid  the  payment  of  a  note  given  for  the  piloe  of 
"land,  sold  under  the  decree  of  the  Orphans'  Court,  on  the  ground  that  die 
administrator  has  refused  to  |let  die  purchaser  into  poasessioii,  or  to  exe- 
cute a  deed,  is  defective  when  it  does  not  show  what  were  the  teims  of 
the  contract,  or  the  manner  in  which  the  supposed  du^  is  cast  on  the  ad- 
ministrator. 


100   8tSi 


Writ  of  error  to  the  County  Court  of  Wilcox. 

Assumpsit  by  Evans  against  Matthews,  as  the  maker  of  ^ 
promissory  note.  The  declaration  is  in  the  usual  fonU|  to 
which  the  defendant  pleaded,  with  'other  pleas,  as  follows,  to 
wit :  <<  The  wd  defendant  saith  oc^  nan^  because  he  says 
that  the  supposed  promissory  .note,  if  any  there  be,  as  men- 
tionedin  plaintiff's  declaration,  w«s  executed  by  the  defend- 
ant and  one  James  R.  Fisher,  for  the  purchase  money  of  the 
following  described  tract  of  land,  (which  is  then  described,) 
which  the  said  plaintiff  sold  as  administrator  of  the  estate  of 
Thomas  Evans,  deceased,  under  an  order  or  decree  of  the 
Orphans'  Court  of  Wilcox  county,  and  at  which  sale  of  said 
land,  the  said  defendant  became  purchaser  thereof  at  a  credit 
of  six  months.  And  the  said  defendant  avers,  that  although 
he  became  the  purchaser  and  complied  with  all  and  singular 
the  terms  an^  conditions  of  the  sale  of  the  said  land,  that  the 
said  Josiah  P.  Evans  absolutely  refused  to  let  the  defendant 
mto  possession  of  the  said  land  and  premises,  and  continued 
and  refused  to  let  the  defendant  into  possession  of  said  land 
and  wholly  and  absolutely  refused  to  execute  to  the  defend- 
ant a  deed  for  said  land,  although  the  defendant  avers  that  he 
procured  a  deed  to  be  written  and  prepared  for  that  purpose, 
and  presented  the  same  to  the  said  plaintiff  for  him  to  sign, 
and  which  plaintiff  absolutely  refused  to  sign  or  deliver  for 
aaid  land,  or  to  let  the  defendant  into  possession  of  the  Bs^e. 


] 
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tkwtt.     But  be  this  as  it  may,  it  is  perfectly  ccy  ,^       ind 
respects  the  second  count.  *   /j^'^        / 

It  is  however  argued  for  the  defendant     /^g        ^^  ^** 
ceding  the  law  to  be  as  we  haye  stated »'       ^'^^ 
plication  to  the  case  before  us,  the/         / /'  signed  as 

set  out  the  consideration  for  the  ap^'  /  / 

This  it  is  insisted  is  essential  tr  /^ 
of  action  against  the  assigno>  ^ 

Which  determines  the  Hal;/  ^j^^  ^^  ^^^^  ^  ^^^, 

ence  to  which  this  ^gy/f  ,^urt  is  enabled  to  say,  the 

we  think  is  entirely  y^/^  ^  the  defendant  is  entitled  to 
Clares,  whenever  sui*//  ^  ^^^  conditions  of  the  co;itract  should 
founded  on  any  v/  court  may  see  they  have  been  compli- 
liot,  the  court  h 

ceive  such  w  ft  is  not  the  duty  of  the  administrator  to  make 
it  was  givr  ^^rity's  Dig.  226,  ^  19,  26.]  Nor  is  he  required 
tion  of  r  ./J^/jurohaser  in  possession  j  it  may  be  the  title  sold 
j)ig^  r  yf^smh  a  description  as(  invests  the  purchaser  with 
ter*-  ^^ht  <^^  imniediate  possession.  Under  no  ciroumstaiiceB 
^  /i^'^inistratora  warrantor.  [Perkins  v.  Winter,  7  Ala. 
^^^855]  Matthews  V.  Evaps,  8  lb.  99-] 

(JOLDTHWAITE,  J. — ^We  axe  unable  to  see  any  error 
Ifl  the  judgment  on  the  demurrer.     The  plea  is  defective  in 
not  setting  out  the  contract  under  which  the  defendant  pur- 
chased, and  how  that  has  been  violated  by  the  plaintiff.  The 
allegation  that  the  defendant  has  complied  with  all  and  sin- 
gular the  conditions  of  the  sale,  is  of  no  value  without  set- 
ting out  what  those  conditions  were,  and  is  rather  the  con- 
clusion of  the  pleader,  than  the  result  of  any  fact  stated.     So 
too  with  respect  to  the  assertion  that  the  plaintiff  woodd  not, 
or  did  not,  let  the  defendant  into  possessiop,  wf  die  n^t  ad- 
vised that  this  was  any  part  of  the  contract.    It  m^y  be,  for 
any  thing  shown,  that  the  title  purchased  by  the  dejG^iMlaat, 
was  one  to  cpnfer  the  possession  at  another  or  distwt  day. 
It  is  useless  tp  speculate  oi^  what  the  contiwt  may  hav^  beeQ, 
as  however  it  was  in  point  of  feet,  .there  is  nothing  in  tK^ 
plea  from  which  we  can  infer  its  breach  by  the  plaintiff. 

Judgment  affirmed. 
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i^oiy  note,  succeeds  to  all  the  rights  of  his  a98ign- 

^sfer,  and  will  be  entitled  to  prior  satisfaction, 

"^e  of  other  notes,  out  of  a  fiind  provided  for 


indebted  to  a  bank,  made  an  agreement  with  it,  bf 
J  ed  certain  property^  and  assigned  certain  promissory 
^yment  of  the  debt,  and  obtiioed  an  exemption  fom  suit 
ciTB.    Subsequently  they  transfenred  other  promis^oiy  notes,  |o 
i^  «dr  bank,  absolutely,  in  discharge  of  a  debt  owing  to  it    A  fund  ww 

^ro'rided  for  the  payment  of  the  notes  transferred  to  both  banks,  which  be- 
ing insufficient  for  the  payment  of  all—  Held,  that  the  notes  first  transferr- 
ed, were  entitled  to  priority  of  payment,  as  they  were  stated  in  the  agree- 
ment, to  be  transferred  as  collateral  security  money,  F,  F,  and  allthe  par- 
ties to  the  note  being  insolvent 

JBrror  to  the  Chancery  Court  at  Mobile. 

Thib  case  grows  out  of  the  case  of  CuUum  v.  Erwin^  ad- 
ministrator, 2  Ala.  462,  and  is  a  controversy  between  difler* 
ent  assignees  of  notes  executed  to  C  Cullum,  and  secured  by 
a  mortgage,  for  a  priority  of  right,  the  fund  not  being  sufficU 
ent  to  pay  all  the  notes.  The  Planters'  and  Merchants'  Bai^k^ 
filed  their  petition  asserting  that  their  execution  was  prior  in 
point  of  time,  to  that  of  the  Bank  of  Mobile,  and  entitled 
them  to  priority  of  payment. 

The  niatter  was  referred  to  the  master,  who  reported,  that 
of  the  five  notes  executed  to  Cullum,  the  first  was  transferred 
by  CuUum  to.  Ed  ward  Harding,  that  the  other  five  notes,  were 
aflerwM4s  transfeired  by  him  on  the  same  day  to  Fontaine 
&  Freeman.  That  a  negotiation  was  progressing  between 
Fontaine  A  Freeman,  and  the  P.  dc^  M.  B.,  from  the  12th  to 
the  14th  of  May,  having  for  its  object  the  transfer  of  two  of 
these  notes  to  the  bank,  and  on  the  14th  June,  1838,  the 'mat- 
ter was  finally  consummated,  and  a  deed  of  tru,st  of  that  dal^ 
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entered  into,  to  carry  into  effect  the  agreement  entered  into 
the  12th  and  15th  of  May. 

On  the  16th  of  June,  Fontaine  &.  Freeman  addressed  a 
lett^  tp  the  Bank  of  Mobile,  proposing  to  the  bank  to  dia- 
count  the  two  remaining  notes,  and  to  apply  the  proceeds  to 
the  payment  of  debts  due  and  to  become  due,  to  the  bank. 
On  the  same  day  the  bank  agreed  to  take  the  notes,  and  on 
the  18th  of  June  the  entries  were  made  on  the  books  of  the 
bank,  passing  the  proceeds  to  the  credit  of  the  respective  ac- 
counts ;  and  that  the  P.  &  M.  Bank  was  entitled  to  priority 
of  payment. 

This  report  was  excepted  to,  upon  the  ground  that  the  P. 
&  M.  bank  received  the  notes  as  collateral  security  only, 
whilst  the  Bank  of  Mobile  received  their's  in  absolute  pay- 
ment, and  were  therefore  entitled  to  be  preferred. 

The  Chancellor  overruled  the  exceptions,  and  confirmed 
the  report,  from  which  this  writ  is  prosecuted. 

Phillips,  for  the  plaintiflf  in  error,  made  the  following 
points :  The  notes  held  by  the  Bank  of  Mobile,  were  indors- 
ed in  the  usual  course  of  trade,  and  it  is  a  holder  for  value, 
whilst  the  P.  &  M.  Bank  hold  under  the  covenant  entered 
into  with  Fontaine  &.  Freeman,  on  the  lilth  June,  1838, 
which  shows,  that  these  notes  were  held  by  the  Bank  09  cot- 
lateral  security.  The  mortgage  being  a  mere  incident  of  the 
debt,  passed  absolutely  to  the  Bank  of  Mobile,  whilst  the 
tr&nsfer  to  the  P.  &  M,  Bank  was  upon  a  contingency,  which 
might  never  happen,  and  was  suspended  for  five  years. 
[Bank  of  Mobile  v.  Hall,  6  Ala.  Rep.  639,  and  Andrews  & 
Bro.  V.  McCoy,  8  ib.  920.] 

Fontaine  testified  that  no  settlement  had  ever  been  made, 
hxd  this  was  a  matter  not  put  in  issue  by  the  petition,  and  in 
the  absence  of  any  allegation  of  continuing  indebtedness  of 
F.  &,  F.  such  proof  was  improperly  admitted,  not  being  put 
in  issu^. 

,  The  evidence  of  Fontaine  properly  understood,  justifies 
the  inference  that  the  Bank  ofMobile  received  these. note»on 
the  13th  June,  andhis  books  coincided  with  his  recoUectioa 
of  the  date.  It  is  true,  the  resolution  on  the  books  of  the 
Bank  is  dated  the  16th  June,  but  it  is  evident  there  had  been 
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a  previoufl  agr^ment,  and  this  was  the  mere  formal  consum* 
OAtioQ,  as  the  letter  of  F.  &  F.  to  the  Bank,  speaks  of  the 
notes  then  in  their  possession. 

The  facts  show  that  no  priority  was  intended  to*  be  given 
to  the  P.  &  M.  Bank.  F.  &  F.  are  at  the  same  time  in  com* 
munication  with  both  banks ;  with  the  P.  &  M.  Bank  for 
their  liabilities  as  indorsers,  with  the  Bank  of  Mobile  for  their 
own  debts-— they  transfer  to  the  latter  the  notes  first  falling 
due ;  it  is  absurd  to  suppose  they  intended  to  give  the  P.  ^ 
M.  Bank  a  preference.  If  there  is  any  priority,  it  is  the  re- 
sult of  accident. 

This  court  has  never  yet  gone  so  far  as  to  hold,  tl^at  the 
priority  acquired  by  an  assignee,  could  be  transferred — and 
the  difficulty  and  embarrassment  to  which  it  would  lead,  is  a 
strong  argument  against  it. 

Campbell,  contra.  This  case  was  fully  decided  when  it 
came  to  this  court  at  a  previous  term.  [4  Ala.  Rep.  462.] 
The  court  very  fully  enters  into  the  question  of  the  equities 
of  the  respective  assignees,  and  lays  down  a  definite  rale 
for  the  adjustment  of  the  priorities. 

The  court  in  its  opinion  says,  "  Fontaine  6c  Freeman,  by 
the  assignment  to  them  of  the  residue  of  the  debt  by  Cullum, 
became  invested  with  all  the  rights  of  the  latter,  and  accord-* 
ing  to  the  principles  here  laid  down,  might  have  given  both 
their  assignees  equal  rights  in  the  mortgage,  or  they  might 
have  given  to  either  a  preference."  What  are  these  princi- 
ples, that  the  assignee  who  comes  to  a  portion  of  the  debt  is 
entitled  to  a  priority  of  payment,  and  that  the  assignee,  or 
grantee,  of  a  portion  of  the  mortgaged  estate,  is  entitled  to 
discharge  that  portion,  whilst  any  of  the  remainder  of  that 
estate  is  in  the  hands  of  the  mortgagor,  or  a  subsequent  as- 


When  the  notes  came  to  the  hands  of  Fontaine  &  Fzee-^ 
man,  they  stood  in  the  same  condition  as  if  they  had  been 
the  payees  of  the  notes,  and  the  grantees  in  the  mortgage, 
Thek  assignees  were  subject  to  the  same  rules  of  equity,  as 
those  of  CuUum  would  have  been.     [6  Paige,  35. J 

The  aiqgument  that  the  assignment  to  the  P.  6o  M.  Bank 
is  not  upon  a  vehiable  consideration  is  not  true  in  poipt  of 
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fact.  It  gave  a  large  and  valuable  considemtion,  aun^nder* 
ing  tb^ir  claim  for  tens  of  thousands  of  dollars,  add  giving 
time  on  the  residue. 

The  whole  doctrine  is  equitable,  and  we  bring  ourselves 
within  the  rule,  that  where  equities  are  equal,  that  which  is 
prior  in  time  is  the  strongest.     [6  Paige,  86 ;  1  Id.  130.] 

ORMOND,  J.*--*The  law  of  this  case  was  settled  when  it 
was  last  here.  [CuUum  v.  Erwin,  4  Ala.  Rep«  452.]  It  wa« 
then  held,  in  reference  to  this  very  controversy,  ths^  where 
several  notes  secured  by  the  same  mortgage,  are  assigned  at 
difEerent  times,  if  the  fund  arising  from  the  sale  of  the  mort- 
gaged {Hremises  is  not  sufficient  to  pay  all  the  notes,  the  as* 
signees  will  be  entitled  to  priority  of  payment,  in  the  order 
in  which  the  assignments  were  made,  and  not  according  to 
the  time  of  the  falling  due  of  the  notes,  imless  the  assigneci 
at  the  time  of  the  assignment,  gave  a  preference  to  cme  or  more 
ovelr  the  test. 

It  is  now  contended,  that  this  right  will  not  pass  with  the 
note  to  a  second  assignee,  but  we  can  perceive  no  reason 
whatever  for  thus  limiting  it.  The  right  to  satisfaction  out 
of' the  mortgaged  property,  in  preference  to  a  subsequent  aa^ 
signee,  having  attached  to  the  note  by  the  prior  assignment, 
will  foHow  the  note  in  the  hands  of  a  succeeding  assignee. 
The  assignment  transfers  all  the  rights  of  the  assignor,  and  by 
necessary  consequence,  transfers  the  right  of  prior  satisfac* 
tion.  A  court  of  equity  will  always  give  edect  Co  an  Bssign* 
ment,  and  regards  the  assignee  as  standing  in  the  place  of  th€ 
assignor,  succeeding  to  all  his  rights,  and  exposed  to  all  hit 
disabilities. 

Priority  of  right  of  satisfaction,  results  as  a  legal  inference 
from  priority  of  assignment,  and  can  only  be  repelled  by 
showing  affirmatively,  that  no  such  priority  of  right  was  in- 
tended to  be  conferred.  The  facts  of  this  case  do  not  repel 
this  legal  inference,  ^hey  show  conclusively  that  the  as- 
signor had  a  much  deeper  interest  in  effecting  the  arrange^ 
ment  with  the  P.  4^M.  Bank,  than  with  the  Bank  of  MoMle; 
as  by  the  former  they  were  to  be  released  from  the  payment 
of  069,000,  and  were  to  obtain  five  years  for  the  payment  of 
the  residue  of  the  debt ,-  and  it  was  not  until  this  ^Utangement 
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was  effected,  that  the  proposition  was  made  to  the  Bauk  of 
Mobile.  It  is  not  however  at  all  probahle,  tha;t  the  questiou 
of  priority  was  considered  by  any  of  the  parties  at  the  timei 
afs  ther^  was  then  a  valnable  hotel  on  the  premises,  since  de$i* 
troyed  by  fire,  the  destruction  of  which,  by  reducing  the  va- 
lue of  the  security,  has  given  rise  to  this  question  j  and  a:^ 
suniio^  it  to  be  entirely  accidental,  that  the  first  transfer  was 
jfXBiie  to  the  P.  ^  M.  Bank,  the  principle  is  not  thereby  vari^ 
ed.  It  is  the  established  maxim  of  a  Court  of  Chancery,  that 
when  equities  are  equal  the  oldest  will  prevail.  Qui  prior 
est  in  tempore,  potior  est  in  jure. 

It  is  further  urged,  that  the  transfer  to  the  P.  (J;  M.  Bank 
of  these  notes,  being  as  collateral  security  only,  was  not  a 
transfer  in  the  usual  course  of  trade,  and  must  be  postponed 
to  the  Bank  of  Mobile,  which  received  the  notes  transferred 
to  them  absolutely,  in  payment  of  a  debt. 

Fontaine  4*  Freeman  being  indebted  to  the  P.  ^  M.  Baxik^ 
upon  indoxsemehts,  in  the  sum  of  $138,000,  made  an  arrange^ 
mmt  with  the  Bank,  to  pay  one  half  of  this  amount  in  firq 
YW^%  for  i^hieh  they  executed  their  notes;  the  Ba^k  relesBr^ 
iag  them  from  the  payment  of  the  residue*  To  sfecure  thq 
Ba^ik,  F.  ^  F,  conveyed  by  deed,  all  their  ii^terest  in  a  cerp 
tain  d^ed  of  trust,  executed  by  S.  Andrews,  with  aMthoxity 
to.  cpilect  the  rents,  4*c.,  and  transferred  to  the  Bank,  the  two, 
notes  in  controversy,  together  with  another  note,  to  be  held 
as  collateral  security ;  and  with  authority  to  the  Bank  to  col- 
lect the  money  and  apply  it  to  the  payment  of  their  debt  to' 
the  Bank,  of  $69,000.  The  Bank  had  no  authority  to  sue' 
P.  ^  P.  on  their  notes,  tmtil  the  expiration  of  five  years  from 
ffie  date  of  th^  deed.  No  settlement  has  ever  taken  place  be^ 
tween  F.  ^  F.  and  the  Bank.  Fontaine  has  taken  the  bei>- 
eAt  of  the  bankrupt  law,  and  Freeman  and  Culium^  as  welL 
aa  the  oaakecB  of' the  notes  are  insolvent. 

tn  oat  judgment,  the  doctrine  here 'relied  on^  does  tte4  s^prr 
pkfi  tQ,thi»  «#se.:  It  i»  c^na»nly  true,,  that  when  a^n^gp^iab^ 
seeiiri$g  bqif  potr  been  taken  in  the  usual  qourse  of  trafley  it  is. 
sukgect  to  all  the  ^^itjj^s  exisUng  between  t\m  oxi^j^l  par- 
ties to  it.  [Bank  of  Mobile  v.  Hall,  6  Ala.  Rep^  643.]  No 
such  question  arises  here,  as  none  of  the  parties  to  the  notes 
82 
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have  any  defence  against  it.  The  only  qutetion  here,  is, 
which  of  the  two  contending  parties  has  the  prior  right  to 
satisfaction  out  of  the  fund  provided  for  the  pajnoient  of  all 
the  notes,  and  its  solution  depends  upon  priority  of  transfer, 
and  right  to  collect  aJtid  appropriate  the  proceeds.  With  the 
disposition  of  the  proceeds  when  collected,  the  Bank  of  Mo- 
bile has  no  interest,  or  concern,  unless,  indeed,  the  money, 
when  collected,  was  to  be  paid  to  Fontaine  Sf  Freeman.  But 
by  express  stipulation  between  F.  !f  F.  and  the  P.  6^  M.  Bank, 
it  is  to  go  in  payment  of  the  debt  due  by  them  to  the  Bank ; 
and  although  called  in  the  agreemant  a  collateral  security, 
yet,  when  collected  by  the  Bank,  it  would  clearly  be  a  pay- 
ment to  that  extent,  of  the  debt  of  F.  6f  F. 

Nor  is  it  possible,  that  any  subsequent  event,  could  reveal 
in  F.  !f  F.  the  right  to  this  money.     There  has  beeunoset-* 
tlement  between  them  and  the  Bank,  of  this  transaction ;  nor 
is  there  the  remotest  probability  that  there  ever  will  be,  as 
Fontaine  ie  a  certified  bankrupt,  and  all  the  other  parties  ate 
admitted  to  be  insolvent.     But  if  this  were  not  the  fact,  the 
P.  ^  M.  Bank  has  a  clear  right  xmder  the  agreement  by  whieh 
it  received  the  notes,  to  apply  the  proceeds  in  pajrment  of  the 
debt  of  F.  8f  F.;  and  if  the  receipt  of  this  money  should 
leave  any  other  property  conveyed  by  F.  4* '  P-  subject  to 
their  demand,  although  it  might  entitle  the  Bank  of  Mobile 
to.  be  subrogated  to  their  rights,  it  would  not  affect  the  rig,ht 
of  the  P.  Sf  M.  Bank  to  make  the  appropriation. 
^   No  such  contingency  is  hinted  at,  in  any  part  of  the  case, 
aa  within  the  limits  of  probability,  and  this  is  evidently  a. 
struggle  for  a  plank  in  the  general  wreck  of  the  fortunes  of 
all  the  parties.     This  view  of  the  case,  which  to  our  mindi» 
is  perfectly  conclusive,    dispenses   with .  the   neceaity    of 
our  coneidenng  whether  the  transfer  to  the  P.  ^  M.  Bank 
was  in  the  usual  course  of  trade,  so  as  to  {Nreoltide  the 
maker  from  availing   himself  of  an  equity  existiag   be-- 
tween  him  and  the  payee.     Our  conclusion  is,  that  die  de- 
cree of  the  Chancellor  must  be  affirmed. 
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1.  Whfere  « Imfee  are  deliveted,  under  a  contnct  to  pay  hire,  and  return 
them  at  a  time  stipulated,  a  conti^uoQs  possession  for  three  years,  without 
demand  made  and  pursued  by  due  course  of  law,  will  not  subject  them  to 
the  debts  of  the  donee,  under  the  second  section  of  the  statute  of  frauds ; 
although  there  was  no  deed  or  writing  recorded,  which  evidenced  tl^e 
transaction. 

Q.  If  during  a  permissive  possession  of  slaves  under  a  gratuitous  baSment, 
of  less  than  three  years  continuance,  they  return  to  the  possession  of  the 
bailor  without  the  agency  of  the  bailee,  and  the  latter  again  receive  tfaent 
npoa  an  undertaking  to  retunr  them  to  the  bailor^  his  posseasion,  within 
<  the  8ec<^  section  of  the  statute  (^frauds,  will  again  commence  from  thQ 
tiiEiet  of  the  second  delivery. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  of  Detintie,  at  the  suit  of  the  plaintiff 
in  error,  commenced  in  May,  1840,  for  the  recovery  of  a  ne- 
gro woman  named  Sally,  and  her  three  children.  The  cause 
was  tried  upon  the  general  issue  ;  and  a  bill  of  exceptions, 
was  sealed  at  the  instance  of  the  plaintiff.  The  defendant 
claimed  the  slaves  in  question  under  a  bill  of  sale  from  W. 
T.  Stubblefield,  executed  on  the  18th  April,  1839 ;  and  the 
latter  deduced  a  title  under  a  deed  of  gift  from  the  plaintiff  j 
which  after  giving  the  slaves  in  unqualified  terms  with  a  war- 
ranty against  the  claims  of  all  persons,  and  a  formal  attests^ 
tion  clause,  concludes  thus  :  "  The  above  ftegroes  are  to  re- 
main in  the  possession  of  the  said  John  Stubblefield,  until  his 
death."  This  deed,  which  bore  date  28th  January,  1837, 
was  never  duly  registered. 

In  the  latter  part  of  the  year  1836,  the  negro  woman  with 
her  oldest  child,  was  under  a  mortgage,  executed  by  the 
plaintiff  to  one  Smith  ;  and  the  plaintiff  residing  some  dis^ 
tance  from  the  mortgagee,  placed  in  the  hands  of  the  donee 
a  sufficient  sum  of  money  to  redeem  them.  The  donee  hav* 
ing  spent  a  part  of  the  money,  borrowed  fifty  dollars  of  one 
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Ragland,  with  whom  he  was  then  boarding,  and  in  Novem- 
ber, 1836,  redeemed  the  slaves  and  carried  them  to  Ragland, 
without  saying  any  thing  about  his  agency  for  the  plaintiff. 

The  slaves  remained  at  Ragland's  soma  twelve  or  fourteen 
months,  and  even  after  the  donee  ceased  to  board  with  him, 
without  any  contract  in  respect  to  them.  In  November,  1837-, 
the  donee  took  the  negro  woman  and  her  child  from  Rag- 
land,  and  placed  them  in  the  possession  of  Washington  Wil- 
son, under  a  contract  of  hiring,  but  there  was  no  proof  that  he 
represented  himself  to  be  his  father's  agent.  In  June,  1838, 
W.  T.  Stubblefield  took  the  slaves  into  his  possession,  and 
shortly  after  married  the  defendant's  daughter,  and  settled 
near  him* 

After  the  purchase  of  the  defendant,  on  the  18th  April, 
1839,  the  slaves  were  left  with  W.  T.  Stubblefield  to  ntttmd 
on  his  wife,  who  was  then  sick,  and  died  in  October,  1839. 
The  defendant  then  took  possession,  and  has  retained  it  ever 
since.  There  was  no  proof  that  the  defendant  had  notice  of 
the  agency  of  W.  T.  S.,  or  of  the  reservation  in  the  deed  of 
^ift,  for  the  benefit  of  John  Stubblefield,  the  donor. 

In  1838,  the  slaves  eloped  from  the  donee's  possession,  and 
returned  to  plaintiff's  residence,  about  twenty-five  mfles  dis- 
tant,'where  they  remained  several  days.  In  order  to  obtain 
possession  again,  the  donee  was  compelled  to  ^ree  th^  he 
wocild  return  the  slaves  to  the  plaintiff,  at  a  time  agreed  on ; 
buti  in  what  time  the  witness  did  not  recollect.  The  slaves 
were  never  returned  as  agreed,  nor  was  the  donee  ever  sued 
for  their  recovery. 

The  plaintiff  prayed  the  court  to  charge  the  jury, — I.  If 
'  they  believed  from  the  evidence,  that  Ragland,  up  to  Novem- 
ber, 1837,  held  the  slaves  under  an  agreement  to  pay  hire  for 
them  to  the  plaintiff,  his  possession  was,  in  law,  the  posses- 
sion of  the  plaintiff.  2.  If  the  plaintiff  was  in  possession  of 
the  slaves  several  days  in  1838,  and  gave  them  up  on  condi- 
tiori  that  they  should  be  returned  to  him  in  a  given  time,  this 
was  su^h  an  interruption,  in  law,  of  the  possession  of  W.  T. 
3.,  as  would  prevent  the  operation  of  three  year's  con tsuiooB 
possession,  to  defeat  the  reservation  in  the  deed  of  gift. 
Yfhkh  charges  the  court  refused  to  give. 
.  Several  Qharges  were  given  by  the  court,  in  wbiehthelav 
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is  affirmed  to  be  substantially  the  reverse  of  what  the  charges 
ftajeij  soppooesw 

The  eridenee  in  respect  to  the  hirmg  by  Ragland^  wad«#. 
follow^,  Tiz :  while  the  slaves  were  at  Ragland's,  or  sUbse* 
qnently,  a  dispute  arose  between  Ragland  and  the  plaintiff 
as  to  how  much  the  former  should  pay  the  latter  per  months 
for  the  hire  of  (he  woman.  The  {daintiff  insisted  upon  $12;. 
Ragland  was  wiUii^  to  pay  $10,  and  no  more.  Pending  the 
dispute,  W.  T.  S.  observed^  that  he  was  willing  to  pay  tbd. 
additional  two  dollars  per  months  rather  than  the  arrangement 
should  fail ;  apd  the  matter  was  adjusted  accordingly. 

A  VBffdict  was  returned  for  the  defendant,  and  judgment 
rendered  thereupon. 


.  Pope,  with  whom  was  W.  P.  Cau^xoN'and  F.  W.  Bow]>pN|. 
for  the  plaintiff  in  error,  made  the  following  points :  1.  The; 
contract  of  Ragland  to  pay  the  plaintiff  hire,  for  the  negro 
woman,  was  made  with  the  assent  of  W.  T.  S.;  in  point  of 
law,  it  divested  the  previous  constructive  possession  of  the 
latter,  if  it  ever  existed,  and  restored  it  to  the  plaintiff,*  for 
the  possession  of  one  who  stipulates  to  pay  hire,  is  regardad 
as  the  possession  of  him  under  whom  he  holds.  2.  The  se^ 
(y)nd  chiMrge  was  prayed  upon  the  hypothesis  that  the  slaves 
were,  in  1838,  in  the  possession  of  the  plaintiff,  bona  Jid^*, 
If  this  b^  so,  as  the  plaiutiff  had  the  right  to  assume  upon  the 
evidepce,  then  the  possession  of  the  donee  had  ceased,  and 
must  eonunence  again  when  the  slaves  were  restored  to  him* 
3.  Under  the  second  section  of  the  statute  of  frauds,  the  three 
years  possession  which  invests  the  loanee  with  a  title  in  fa< 
vor  of  creditors  and  purchasers,  must  be  an  actual,  not  i^ 
constructive  possession.  The  donee's  actual  possession com^ 
mencedia  1838,  when  he  received  the  slaves  from  Wilson; 
jveiriQus  to  that  time  he  merely  hired  them  out,  ajod  a^.  i^ 
must  be  intended,  in  the  character  of  agent  for  the  pla^ntiff^ 
Be  thie  as  it  may,  as  he  had  no  title,  neither  Wilson's  fioi 
Ragland's  possession  could  be  his  by  construction.  To.  th^- 
it  may  be  added,  that  the  agency  of  the  donee  being  estab*; 
lishedf  and  no  proof  of  its  withdrawal,  its  continuance  willba. 
psesupied,  [Story  on  Contracts,  ^  338.]  Upon  the  ^rst. 
dMuw.prayed,  s^  6  Ala.  Rep.  622;  7  lb.  379,] 
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S.  F.  Rice,  for  the  defendant  in  error,  insisted  that  the 
ruling  of  the  Circuit  Court  conformed  to  the  principles  set* 
tied  in  this  case,  when  it  was  here  on.two  former  occasions. 
[9  Ala.  Rep.  684 ;  4  Id.  40.]  Ragland  did  not  agree  to  pajr 
plaintiff  hire  for  the  future  services  of  the  woman,  but  £ar 
services  already  performed.  This  shows  that  there  was  no 
contract  of  hiring.  It  is  not  pretended  that  either  Ragland, 
Wilson,  or  any  one  else  deriving  possession  of  the  slaves  un- 
der W.  T.  S.  had  any  notice  of  bis  agency ;  and  this  cannot 
be  presumed.  The  first  charge  prayed  is  abstract,  and  un- 
called for  by  the  proof.  Both  it  and  the  second  charge  ave 
opposed  to  one  of  the  previous  decisions  of  this  court.  [4 
Ala.  Rep.  supra.']  But  if  the  charges  should  have  been  giv- 
en, their  refusal  is  not  a  fatal  error ;  for  the  charges  given  lay 
down  the  law  fully  and  correctly  upon  the  entire  case.  [Yar- 
borough  V.  Moss,  at  this  term.] 

COLLIER,  C.  J. — The  second  section  of  the  statute  of 
frauds,  enacts,  among  other  things,  that  where  any  loan  of 
goods  and  chattels  be  pretended  to  have  been  made  to  any 
person,  with  whom,  or  those  claiming  under  hi^n,  posseission 
shall  have  remained  for  the  space  of  three  years,  without  de- 
mand made  and  pursued  by  due  course  of  law  on  the  part 
of  the  pretended  lender ;  or  where  any  reservation  or  limi- 
tation shall  be  pretended  to  have  been  made  of  a  use  or  pro- 
perty, by  way  of  condition,  reversion,  remainder,  or  other- 
wise, in  goods  and  chattels,  the  possession  whereof  shal!  have 
remained  in  another  as  aforesaid,  the  same  shall  be  taken  as 
to  the  creditors  and  purchasers  of  the  persons  so  remaining 
ill  possession,  to  be  fraudulent ;  and  that  the  absolute  proper- 
ty is  with  the  possession  ;  unless  such  loan,  reservation,  or 
limitation  of  use,  or  property,  were  declared  by  will  or  deed 
in  writing,  proved  and  recorded  as  aforesaid.  [Clay's  Dig. 
254-5.] 

When  this  case  was  here  the  second  time,  we  said  that  one' 
having  possession  as  agent,  may,  as  a  donee  with  a  reserva- 
tion to  the  donor,  or  as  a  loanee,  acquire  a  title  in  favor  of 
creditors  and  purchasers,  if  the  deed  or  writing  is  not  record- 
ed, and  he  remains  in  possession  for  three  years,  without  de- 
mand made  and  pursued,  by  due  course  of  law,  and  this  al- 
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though  the  possession  was  first  acquired  as  an  agent.  Fur^ 
ther :  ^^  As  it  respects  creditors  and  purchasesrs,  the  actual 
payment  of  the  hire  by  W.  T.  Stubblefield,  could  Aot  hare^ 
interrupted  the  continuity  of  his  possession;. and  in  their  fa-: 
▼or,  if  it  continued  for  three  years  without  demand  made  and 
pursued  by  due  course  of  law,  it  would  divest  the  reservation 
which  the  plaintiff  made  in  his  own  favor."  [4  Ala.  Rep. 
40.] 

In  the  Bank  of  the  State  v.  Croft,  6  Ala.  Rep.  622,  it  wad 
held,  that  where  one  acquires  the  possession  of  slaves  under* 
a  contract  with  the  owner  to  pay  an  equivalent  for  their  eer- 
vices,  and  restore  them  to  him  at .  the  end  of  the  year,  a  re- 
newal of  this  contract  from  year  to  year,  thus  continuing  the 
possession  of  the  hirer,  without  interruption,  for  more  thaa 
three 'consecutive  years,  is  not  a  loan,  &c.  within  the  second 
section  of  the  statute  of  frauds.  In  Johnston  v.  The  Br.  Bk. 
at  Montgomery,  7  Ala.  Rep.  379,  the  same  doctrine  is  affirm- 
ed.    See  also  Tatum  v.  Manning,  at  this  term. 

The  facts  in  respect  to  the  hiring  of  the  negro  woman  to^ 
Ragland,  are  differently  stated  from  what  they  were  when 
this  cause  was  here  previously.  The  difference  perhaps  is 
not  so  material  as  to  render  inapplicable  the  principle 
then  announce^.  Upon  both  trials  the  stipulation  was,  to 
pay  hire  for  past  services,  without  a  previous  contract  be- 
tween the  plaintiff  and  donee,  to  render  an  equivalent  for  the 
services  of  the  slaves,  or  any  acknowledgment  by  the  lattei 
of  the  possession  of  the  formeir.  According  to  the  citations 
we  have  made,  it  sufficiently  appears  that  the  continuity  of 
of  W.  T.  S.'s  possession  was  not  interrupted  by  a  contract  to 
pay  hire. 

Id  tespect  to  the  seeond  charge  prayed,  we  think,  it  plear, 
that  it  was  agreeable  to  law,  and  should  have  been  given.  It 
supposes  that  the  slaves  were  in  the  posse«sioii  of  the.plaiytiff 
before  the  expiration  of  three  years,  and  being  thus  restored  to 
him,  if  he  parted  with  them,  the  limitation  would  owly  begin 
to  run  from  the  latter  period.  We  must  presume,  if  it  be  ne- 
cessary^ that  they  returned  to  the  plaintiff's  house  without 
atiy  fault  of  his,  and  that  he  then  stipulated,  (as  he  rightfiopl^ 
ly  might;)  with  W.T.  8.  that  they  should  only  be  jArmitiri 
to  gb  into  his  pOb^aA^on,-  if  he  would  undertake;  lo'stturn 
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tfaem  at  tome  definite  period.  But  eiren  if  the  posaession  was 
fortiously  acquired  by  the  plaintiff,  yet,  afi  it  wasacknowledg* 
ed  by  the  donee,  and  the  slaves  received  by  him  tinder  the 
agreement  we  have  stated,  the  same  consequences,  we  shon  Id 
think,  would  follow. 

Between  the  time  when  the  slaves  were  thus  parted  with, 
and  the  commencement  of  the  action  by  the  plaintiff,  only 
abput  two  years  had  elapsed,  so  that  the  defendant  cannot  if 
t^e  facts  supposed  be  true,  claim  the  benefit  of  the  statute  up- 
o^  which  the  defence  has  been  rested.  It  foUowa  that  the 
sQ^QUcl  aharge  asked  should  have  been  given.  For  the  error 
inii^  refuaal,  the  judgment  of  the  Circuit  Court  ib.  r^veraed, 
asd  the  cause  remanded. 


ATWOOD  V.  PIEESON.  , 

•  ? 

\4  Vk^  levf  of  n  shenfii  or  the  lien  of  an  execution,  does  not  chf^ige  tbi4 
^  title  of  the  defendant  in  execution  into  a  mere  right  of  action,  but  he  m%j 
-.  traj»fer  or  sell  the  property  in  the  same  manner  as  if  no  levy,  or  lieif  ex- 
isted,  though  in  the  hands  of  his  assignee,  it  will  continue  subject  to,  die 
.  levy,  or  lien. 

S.  So  too  if  the  gtwds  of  a  stranger  are  levied  on,  his  title  yet  leBMim,  ^ 
' '  he  ihay  sell  or  transfer  it,  in  the  iNLine  maimer  ai  if  so  lei^  ^fm  tOfM^  so 
i  UoBg  as  it  Tcimaine  in  the  eiiatody  of  the.laiTy  bia  eilt^t  t«  tbttqo^^ 
>.  'Hgta  arinbg  outof  tfaelevy. 

.   jBrrojr  Uk  the  Circuit  Court  of  Wilcox. 

.  .CifAiH  interposed  by  Pierson,  as  trustee  for  his  wife,  to  cer- 
tMilNMi^les  of  furniture,  ^c,  levied  on  by  attai^hmeot,  i^t  the 
tiHftief  Afwdodt  as  the  geoda  of  Pi^son.  The  atti^hnenf 
ilend^  the  7th.Nav9mberi  1844,  and  tba  clai^  #^ms  ta 
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have  beea  iateq)08ed  in  February  afterwards^  ai  itfae  claim 
bond  is  daled  in  that  month.  The  affidavit  fo£  the  claim  ia 
not  in  the  teansciipt. 

At  the  trial  of  the  right  of  property,  it  was  in  evidence,  the 
attachment  waa  levied  the  Tth  November,  1844.  The  deed 
of  trust  under  which  the  claimant  made  title,  was  ezecuited 
29th  Jamiarv,  1845,  by  one  Reese  to  the  claimant.  Theor 
dore  H.  Croft  and  John  W.  Piefson,  conveying  certain  pro?- 
perty  in  trust  for  the  separate  use  of  Mrs.  Pierson.  It'  also 
appeared-  (hat  the  property  conveyed  by  this  deed  had  been 
sold  under  execution  against  Pietson,  as  his  property,  in  th^ 
eiarly  part  of  1843,  when  Reese  became  the  purchaser,  but 
l^^.iu  the  possession :of  the  said  Biid  M.  aad  one  P.  P'M- 
son  as  fais  agents.  It  also  appearedihat  the  two  Piersons  h0d 
Eoldyx  port  of  the  property  and  aeoonnted  to  Reese  for  the 
proceeds  add  paid  over  the  money  to  him.  That  Bird  M. 
Pierson,  the  debtor,  a^the  time  of  the  sheriff's  sale  waswholr 
ly  insolvent ;  that  it  was  understood  by  those  attending  the 
dieriff's  sale,  (about  a  hundried  persons  in  number,)  -  th^t 
Reese  i^nded  purchasing  the  said  property  for  the  Separate 
use  of  Mrs.  Pearson ;  that  property  to  the  value .  ef  $3,000 
was  sold  at  said  sale,  when  Reese  pnrohased  it  for  $9£M), 
which  he  paid  with  his  dv^n  money..  :  .       •. 

Upon  ihis  state  of  faols,  the  plaiotiff  requested  the  court  to 
charge  the  jury,  that  if*  they  bdieyed  the  property  in  disptile 
was  held  adversely  to  Reese,  at  the  time  when  he  execulied 
the  deed  of  trust  to  the  claimant,  then  the  claimant  took  jao 
tiile  under  the  deed^and therefore  tbey  should  find  the  pro- 
perty subject  to  the  attacfament.  i 

This  was  refused,  and  the  plainiiff  excepted^ 

This  refiisal  to  charge  is  the  only  enror  assigned^ 

B.  F..  PonrsR,  for  Ihe  plaintiff  in  error^  insisted  that  a<s^n- 
veyance  of  lands  held  adversely  to  the  grantor  passes  no  tiile, 
and  the  rule  should  be  more  strict  in  ca^esof  persqnaky,^W 
cause  delivery  is  lequiaitie^  and  nothing  passes  without  it. 
fGciodwiti  V.  JUoyd,  8  Porter^  B37.]  The  lien  of  attachments 
ave  the  seme  as  executions.  {3  Munf.  417  ,*  3  Pbrter^  138  ; 
1  MeCknd,  480.] 
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GOLDTHWAITE,  J— 1.  The  question  presented  by 
thift  record  is  entirely  novel,  but  is  one  of  such  important 
bearings  in  many  respects,  that  it  deserves  to  bemosCcasefol*- 
ly  considered.  It  may  be  conceded,  when  property  is  attach- 
ed, or  seized  under  .execution,  it  is  at  once  within  the  cos^ 
tody  of  the  law,  (but  does  it  also  follow,  that  tiie  rights 
-of  the  true  owner  are  so  entirely  divested,  as  to  render 
any  contract  invalid  to  pass  his  title  to  another  7)  It  may  be 
as  well  to  examine  the  principle  asserted,  in  thenrst  instance^ 
in  connection  with  the  debtor  whose  estate  is  thus  seized. 
The  right  which  the  sheriff,  or  other  officer,  acquires^  gives  a 
apecial  property  only,  and  this  for  the  sole  purpose  of  en»* 
Ming  him  to  perform  the  duty  which  the  law  enjoins.  ^Bnt 
the  general  property,  as  well  as  the  titie^  remaiDs  in  the  debt- 
or, clogged,  it  is  true,  with  the  lien  created  by  the  ievy^  and 
so  it  would  be,  in  like  manner,  if  instead  of  actml  seisoxe  die 
Mecution  was  in  the  sheriff 's  hands.  It  cannot  be  said,  there- 
fore, that  the  seizure  create  an  adverse  title  to  the  debtor, 
for  the  general  property  remains  with  hira,  capable  of  dispo- 
sition in  any  way  \irhich  does  not  impair  the  Iten,^  In  this 
View,  the  decision  of  this  court  in  Goodwin  v.  Lloyd,  8  Por- 
ter, 337,  and  Brown  T.  Lipscomb,  9  lb.  432 ;  Poster  v.  Goroe, 
5  Ala.  Rep.  424;  Wier  v.  Davis,  4  Abu  Rep.  442,  do  not  bear 
Gto  the  case.  The  right  which  the  sheriff  sells,  is  the  title  of 
the  defendant  in  execution,  and  we  cannot  well  oonceire  a 
more  palpable  contradiction  of  terms,  when  it  is  said  the  pos- 
session of  the  sheriff  is  adverse  to  the  title  of  the  party,  in- 
asmuch as  that  identical  title  is  the  only  one  which  the  she- 
riff can  convey.  It  is  true,  the  debtor  in  this  case,  has  no 
concern  with  the  title,  as  that  passed  fhHn  him  at  a  previ- 
ous day ;  at  least  such  is  what  the  case  admits,  as  no  ques- 
tion of  fraud  is  raised  by  the  exception. 

%.  The  canse  then  stands  on  the  naked  assertion,  ihai  the 
true  dwner^s  poss^^oon  and  title,  is  turned  into  a  mere  right 
of *action,  whenever  the  sheriff,  or  other  executive  ofleer, 
'wrongfdlly  seizes  it.  We  cannot  think  this  assertion  can  be 
sustained  to  its  ftdl  extern,  ii  certainly  iB  true^  the  injmed 
party,  if  lie  chooses,  may  elect  to  consider  the  irtieriff  as  a. 
tortfeasor;  and  if  he  does  so  elect,  it  is  quite  pOMible  lie'wdold 
not  be  permitted  to  assign  his  right  of  action.     Bet  our 
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lute^aUpw  anptber  mode  by  wbich  the  party  can  be  reinstap^ 
stated  in  his  xigfals;  by  interposuig  a  claioi,  and  make  dua  a 
releaae  to  the  sheriff  of  any  action  which  may  accrue  to  the 
claimant  for  the  wrongftil  taking.  In  our  judgaxent,phe 
title  of  a  party  thus  circumstanced,  is  not  turned  into  a  mere 
right  of  action,  until  a  sale  is  made  by.  the  sheriff,  or  until  by 
lapse  of  time,  or  direct  disclaimer,  he  has  evinced  his  deter- 
mination to  hold  as  an  indiyidual,  and  not  as  the  officer  of 
the  law.  So  long  as  the  property  remains  in  the  custody  of 
the  law,  ho  rights  are  divested  or  chased,  and  there  seeiM 
to  be  no  reason  of  public  policy  which  forbids  the  transfer  <if 
title  to  another,  under  such  circumstances.  4    ^ 

The  result  of  what  we  have  said  is,  that  the  levy  created 
w  legal  impedixaent  against  the  tranafor  of  Reeses'  title  t0 
the  claimant,  as  a  trustee  for  his  wife,  and  the  only  effect  of 
the  levy  upon  the  transfer,  was,  to  clog  it  with  all  the  legal 
consequences  to  which  the  property  was  liable  if  Reese  had 
not  made  the  transfer* 

Judginent  affirmed. 


HARWOOD'S  EXECUTORS  v.  HUMES,  use,  &c. 

1.  One  who  undertakes  to  bind  a  corporation,  by  theexeqation  of  a  promise 
0oiy  note,  must  show  that  he  had  authority  to  bind  jt,  and  that  it  had  the 
feeuhy  of  becoming  bound  for  the  payment  of  money.  An  agent  when 
«ued  upon  a  contract  made  by  him,  can  only  exonerate  himself  from  lia- 
bility, by  ahorwing  that  he  had  authority  to  bind  those  for  whom  he  assum^i 
to  act 

Error  to  Sumter  County  Court. 

Assumpsit  by  the  defendant  in  error  against  the  plaintiff  in 
^nor.    The  defendant  pleaded  the  general  issue,  and  two 
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special  pleas,  as  follows:  and  for  further  plea,  frc.  d&c.,  be- 
cause they  say,  that  at  the  time  their  testator  signed  the  pro* 
missory  note,  in  the  plaintiff's  dedaration  mentioned,  he, 
witit  others,  whose  names  are  thereto  signed,  for  a  long 
time  befc»«  had  been,  and  then  were,  trustees,  and  agents  of 
the  Methodist  Episcopal  Church  of  Gainesville,  a  religious 
association  of  persons,  duly  incorporated  by  law,  and  by  vir- 
tue of  the  powers  vested  in  him  as  trustee,  and  agent  for  the 
above  mentioned  association,  and  as  trustees,  and  agents,  and 
not  otherwise  or  in  any  other  capacity,  he  the  said  Samuel 
M.  Harwood,  did,  in  conjunction  with  his  co-trustees,  whose 
names  are  signedf  to  the  said  note,  make  and  execute  said 
note,  in  the  plaintiff's  decimation  mentioned,  for  a  debt  due 
by  the  above  mentioned  corporate  association,  €f(  which  he 
tod  they  were  trustees,  and  agents.  All  of  which  Acts  and 
things  were  well  known  to  the  plaintiff,  or  party  receiving 
said  note,  which  they  are  now  ready  to  verify,  &c. 

And  for  further  plea,  &c.,  say,  that  their  testator,  together 
with  one  John  A.  Powell,  and  Francis  Alexander,  were  duly 
appointed  a  building  committee,  and  clothed  with  full  power 
to  contract  for  the  building,  and  completion  of  a  house  of 
worship,  for  the  Methodist  Episcopal  Church  in  Gainesville, 
and  in  the  exercise  of  the  powers  vested  in  them,  as  a  build- 
ing committee,  for  the  building  of  said  church,  they  made 
said  notp,  in  the  plaintiff 's  declaration  montioned,  for  a  debt 
due  by  the  said  church,  or  the  members  thereof,  whose  agents 
they  were,  for  work  and  labor,  and  materials  furnished;  for 
the  building  of  said  house  of  worship.  All  of  which  facts 
and  things  were  well  known  to  the  party  receiving  said  note; 
all  which  they  are  ready  to  verify,  &c. 

These  pleas  were  demurred  to,  and  the  court  sustained  the 
demurrer,  and  judgment  being  rendered  for  the  plaintiff,  the 
defendants  now  assign  for  error  the  judgment  on  the  de- 
murrers. 
• 

Meredith,  for  plaintiff  in  error. 
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not  show  thtti  the  corporation  had  power  to  make  a  contiAet 
^efa  as  this,  or  to  aut^orisse  another  to  make  one.  Neitfiei* 
does  irstate  how  the  agents  acquired  their  anthority,  or  any 
state  of  facts,  which  would  bind  the  principal* 

In  the  third  plea  the  church  is  not  described  as  a  corporate 
body ;  but  who  composed  the  church,  and  would  be  liable  if 
the  plaintiff  in  error  is  not,  does  nat  appear  from  the  plea. 
That  the  plea  is  bad  without  these  qualities,  see  4  Ala.  447 ; 
2  id.  718 ;  13  Johns.  307 ;  17  Wendell,  41 ;  4  Mass.  595  ;  7 
Porter,  454. 

ORMOND,  J. — The  declaration  charges  the  testator  of  the 
plaintiffs  in  error,  with  making  the  note  sued  upon,  in  his  in- 
dividual name  and  capacity.  The  defence  set  up  is,  that  in 
making  the  note,  he  was  acting  as  a  trustee,  and  agent  of  a 
corporation — ^the  Methodist  Episcopal  Church.  The  plea 
in  which  this  defence  is  made  is  defective,  in  not  alledging 
'  that  he  had  authority  to  bind  the  corporation  by  his  act,  and 
that  it  had  the  faculty  of  becoming  boifhd  for  the  payment  of 
money.  .  Nor  indeed  does  it  appear  that  he  undertook  to  bind 
the  corporation.  So  hi  as  we  can  judge  of  the  note,  from  its 
description  in  the  declaration,  he  became  bound  individually 
for  the  payment  of  the  money.  One  who  undertakes  to 
make  a  contract,  either  for  an  individual  or  a  corporation,  and 
contracts  in  such  a  manner  that,  his  principal  is  not  liable,  is 
responsible  himself.  If  then  it  appeared,  that  he  undertook 
to  bind  the  corporation,  as  he  shows  no  authority  for  bis  ac^ 
he  would  be  individually  responsible. 

The  other  plea  is  equally  untenable.  It  is  there  alledged, 
that  the  note  was  made  by  the  deceased,  as  the  agent  of  the 
members  of  the  church,  but  it  is  not  alledged  that  he  had  au- 
thority to  bind  any  one  by  this  act,  or  that  any  one  is  bound 
by  the  act.  An  agent  when  sued  upon  a  contract  made  by 
him,  can  only  exonerate  himself  from  responsibility,  by 
showing  his  authority  to  bind  those  for  whom  he  assnines 
to  atct.  Nothing  of  that  kind  appears.  It  is  alledged  that  hA 
signed  the  note  by  virtue  of  the  power  vested  in  him  as  one 
of  the  baiMing  committee.  This  is^  riot  sufficient  to  sho^v, 
that  he  had  power  to  charge  any  one  by  signing  a  note  as 
thebr  agent.     Nor  indeed  does  it  appear,  as  remarked  in  re- 
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feronce  to  the  <Hh9r  plea,  that  in  ezeputii>g  the  »o|^  ke  Wn 
f^vmed  to  aet  as  the  agent  of  any  oae*  [Mott  v.  Hicks^  1 
Cqw^q,  513  ;  Gillespae  v.  Wesson,  7  Porter,  461 ;  L^zaniB 
V.  Shearer,  2  Ala.  723.] 

Let  ths  judgment  be  affirmed. 


JUZAN,  ET  AL.  V.  TOULMIN. 


0  eael 
I  ''  4S|    !•  l^one  person  makes  a  representation  to  anbther,  who  is  about  dealing  with 
.|i^_^        him,  upon  the  faith  thereof,  he  shall  make  it  good  if  he  knew  it  to  be  fake.  ^ 
but  to  influce  a  court  of  equity  to  interfere,  in  such  a  case,  it  must  be  shown 

'  that  the  misrepresentation  was  in  a  matter  important  to  the  interests  of  the 
other  party,  and  that  it  actoaUy  did  mislead  him.    And  the  same  conse- 
quences follow  a  misrepi^seiitation,  if  the  pttty  made  Ae  assertion  reck*  > 
lessly,  without  knowing  whether  it  was  true  or  false,  or  ev9n  innoceiilly,  IC 

, '  it  qpeiatedas  a  suiprise.    But  a  misreprese^tion  in  a  matter  of  opii^nii 

V  and  fact,  open  to  the  inquiries  of  both  parties,  and  in  respect  to  which  nei- 
ther  can  be  presumed  to  have  trusted  the  other;  unless  there  be  finand,  in 
cases  of  peculiar  relationship  or  confidence,  or  where  the  other  par^  has 
justly  reposed  upon  it,  and  been  mislead,  fiimishes  no  ground  for  relief 

9l  To  oonstitute  a  case  of  suppnatio  vert,  there  mustbeusuj^resslonofftcts 
which  one  party  is  under  a  legal  or  equitable  obligation  to  communicale^ 
and  in  respsct  to  which  he  cannot  be  innocently  silent 

9L  Where  there  is  a  pecufiar  relatbn  of  a  confidential  and  fiduciaiy  diane- 
ter,  which  gives  to  one  of  the  parties  an  undue  advantage  over  the  other, 
the  law  requires  the  utmost  degree  of  good  faith  in  all  transactioos  be- 
tween them ;.  consequently  any  misrepresentation  or  concealment  of  a  ma- 
terial fact,  or  just  suspicion  of  artifice,  or  undue  influence,  will  induce  the 
'.  interposition  of  equity,  and  the  vacation  of  any  transaction  between  the 
pnrties,  under  BUoh  eireumstances. 

4L  A  coBtiact  naAaby  a  man  of  fcirnnteatanding,  would  not  be  set  4 
menly  fM^^anse  it  was  a  rash,  impswictont  or  hod  bargftm;  yttif  i 
with  a  person  of  inbecUe  mii^^t  the^mferenoe  is,  t)^  it  w<«  oMuoNi  kjr 
cirqun^ocutiouor  undue  in^uence,  so  as  \f>  throT  i^onthe  other  {wty.th^ 
omifof  showing  its  fairness. 
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&  Here  inMbqnacy  c^^noe^  or  other  ineqmlity  in  th^  birgtin,  fHllmofctt- 
dpceft  coott  of  eqfuitj  to  avoid  it|  unlees  it  be  such  as  to  Bhock  tlM  coat 
■ci^nce^  and  amount  in  itself  to  conclusive  and  decisive  evidence  of  iraodt 

6.  Sembkj  where  all  the  complainants  are  interested  m  the  principal  matter 
stated  in  the  bill,  but  the  bill  states  a  distinct  ground  for  the  interference 
of  equity,  which  concerns  only  one  of  the  complainants,  if  there  is  no  pray- 
er for  relief  touching  this  latter  matter,  the  bill  is  not  multiikrious. 

7*  The  testiCDOiiy  of  one  whose  name  appears  as  asnbscribing  witness,  torn 
deed  executed  about  twelve  yearn  previousij,  that  ho  had  ne  reeoUectadt 
of  ever  ba^ng  seen  and  attested  the  deed^  and  believes  he  sever  did,  if 

.  not  suflcdent  to  show  the  deed  to  be  spurious,  in  opposition  to  one  witnea* 
who  testifies  to  its  execution  by  the  parties,  and  of  others  who  state  cor- 
roborating facts. 

8.  Parties  and  persons  interested  are  competent  witnesses  in  respect  to  the 
fhcts  and  circumstances  necessary  to  lay  a  foundation  Ibr  secondary  evi- 
dence of  a  wtiting,  as  that  a  search  has  been  made,  and  it  cannot  be  found. 

9.  The  proof  necessary  to  establish  the  Ibss  of  a  writing,  to  aa  to  let  in  M^ 
oandary  evidence  of  its  contents,  must  depend  upon  the  nature  of  the  tnam- 
acti<»ito  which  it  relates,  its  appanent  value,  and  other  cfax^umstancep^ 
If  suspicion  hangs  over  the  instrument,  or  that  it  ia  designedly  withheld,  f 
rigid  inquiry  should  be  made  into  the  reasons  of  its  non-production;  but  if 

,  .  there  is  no  such^suspicion,  all  that  ought  to  be  required,  is  reasonable  dili- 
gence to  obtain  the  original — in  respect  to  which  the  courts  extend  great 
liberality. 

16.  SoMe;  the  staleness  of  the  complainant^  demand  will  sometimee  induce 
a  court  of  equi^  to  deny  relief,  although  the  statute  of  limitations  may  ndt 
have  eonqpleted  a  bar.  r 

11.  Although  a  contract  is  entered  into  under  a  mistake  of  law,  or  fact»  yM  if 
it  was  made  in  good  faith — each  party  possessing  equal  informatioa,  or 
eqoal  means  of  acquiring  knowledge,  neither  having  practised  any  uofain- 
ness  or  deception  towards  the  other,  a  court  of  equity  will  not  grant  re- 
lief. .  ' 

Appeal  from  the  Court  of  Chancery  sitting  at  Mobile. 

The  plaintiffs  in  error,  Peirre  Juzan,  John  B.  Juzan,  and 
Gertrude  C.  the  wife  of  the  latter,  exhibited  their  bill  against 
the  defendant ;  the  allegations  o(  which,  so  far  as  matefifil  to 
the  understanding  of  the  cause,  may  be  thus  condensed. . 

In  1795,  Daniel  Juzan  and  Louisa  Laurendine^  the  father 
and  mother  of  the  complainants^  Peirre  and  John  B.  interr 
auurried  ix^.  the  vicinity  of  Mobile,  thqn  pait  of  the  province  of 
West  FleBridd,  nod  under  the  domioioilof  theiOag  of  Spain. 
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About  the  time  q{  this  marriage^  Bapttsle  Laureiidiiie,  the 

fiither  of  Louisa,  conveyed  to  the  father  and  mother  of  the 
the  complainants,  a  tract  of  land,  since  known  as  the  "  St 
Louis"  tract,  containing  about  two  thousand  acres.  This 
land  is  particularly  described  in  the  bill,  appears  to  lie  on  the 
west  side  of  Mobile  river,  and  within  a  ^ort  distance  of  Uie 
eity.  The  conveyance  was  made  according  to  the  fotrms  of 
4faje  Spanish  law,  iand  provided  that  the  kaid  should  be  held 
by  the  grantees,  during  their  joint  lives,  then  by  the  surri- 
vor  lintil  his  or  her  death  ;  afterwards  in  fee^irfiple  to  the 
children  of  the  marriage.  These  children  were  the  two  male 
complainants,  Louisa  J.,  now  the  widow  of  Henry  Gunnison^ 
and  Ament,  the  wife  of  the  defendant. 

Soon  after  the  conveyance  was  thus  made,  the  grantees 
jpemoved  upon  the  land,  and  continued  their  recudenoe  tbece 
lor  thirty  years,  and  more,  and  until  their  death,  respec- 
tively. The  Spanish  civil  law,  independently  of  the 
terms  of  the  deed,  inhibited  a  conveyance  by  the  husband 
and  secured  the  inheritance  to  the  children  ;  yet  Daniel  Ju- 
zan  fell  into  the  common  error,  that  after  the'  possession  of 
the  country  west  of  the  Perdido,  was  taken  by  the  United 
jSitates,  in  1813^  that  marital  rights  to  property  originating 
firevioualy,  though  created  by  contract,  wete  tacitly  abroga- 
ted, and  the  husband  became  invested  with  an  unincumbwed 
title. 

In  September,  1815,  D.  Juzan  executed  adeed  by  which 
he  divided  his  property  amongst  his  children  ;  to  Peirre,  he 
conveyed  one  hundred  and  sixty  acres,  including  the  family 
residence  on  the  "  St.  Louis"  tract,  and  known  as  the  "  White 
House*"  The  donee  was  then  but  fifteen  years  of  age, 
though  older  than  his  brother  and  sisters — ^knew  nothing  of 
this  deed  until  a  short  time  previous  to^  the  commencement 
of  this  suit — ^refers  to  it  as  recorded  in  the  Mobile  County 
Court,  and  exhibits  a  copy. 

On  the  22d  April,  1816,  Daniel  Juzan  conveyed  the  entire 
tract  to  David  Piles,  in  consideration  of  $3,900,  and  took 
frbmhim  a  mortgage,  bearing  the  same  date,  io  secure  the 
jWymeiit  of  the  purchase  money.  By  a  written  ag^refetnent 
between  Piles  and  his  vendw;'the  latter  was  to  ifetain  the 
piisfliession  of  his  residence  and  the  wntigoons  lands'  until  hb 
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was  fully  paid.     The  deed  and  mortgage  are  both  exhib- 
ited. 

Files,  after  having  paid  about  $2100  to  Juzan,  died,  in  the 
year  1820,  and  administration  of  his  estate  was  committed 
to  Jeremiah  Austill,  by  the  County  Court  of  Monroe,  who  re- 
ported the  estate  insolvent,  and  prayed  an  order  for  the  sale 
of  the  lands  of  the  intestate,  including  the  tract  in  question. 
A  decree  was  accordingly  rendered,  directing  the  sale  of  the 
^*  St.  Louis^'  tract,  and  commissioners  appointed  to  execute 
it ;  at  that  sale,  the  defendant  became  the  purchaser,  at  the 
sum  of  eight  hundred  dollars,  and  received  a  deed,  which  is 
exhibited* 

Although  their  sisters  were  educated  by  an  aunt,  after  the 
death  of  their  mother,  the  complainants  were  brought  up  in 
ignorance — ^P#inre  can  with  difficulty  read  plain  print,  and 
write  his  name  mechanically ;  John  B.  can  neither  read  or 
write. 

Defendant  was  well  educated,  and  when  be  grew  to  man- 
hood took  high  rank  in  society  for  intelligence  and  gentle- 
manly bearing.  When  he  married  their  sister,  complainants 
confided  in  him  to  an  unlimited  extent,  and  looked  up  to  him 
for  counsel  and  advice. 

D.  Juzan  was  dead  several  years  befofe  the  sale  above  sta- 
ted, under  the  decree  of  the  Orphans'  Court ;  and  it  was 
agreed  between  the  defendant  and  ^pstill,  that  the  former 
should  pay  the  children  of  the  mortgagee  \^at  was  due  on 
the  mortgage,  for  principal  and  interest.  After  the  purchase 
by  the  defendant,  he  came  to  see  the  complainants,  remak- 
ing that  he  had  a  complete  title  to  the  land,  and  that  they 
were  entitled  to  a  part  of  the  mortgage  money-— offered  to 
gire  them  in  lieu  of  their  interest  $100  and  twelve  acres  of 
land,  each,  so  as  to  include  the  old  homestead  of  their  father. 
Complainants  were  attached  to  the  place,  and  confiding  in 
the  justice  of  the  defendant,  accepted  his  offer. 

John  B.  sold  the  land  assigned  to  him  to  G.  W.  Owen,  and 
a  deed  was  made  by  the  defendant  to  his  vendee.  No  deed 
has  ever  been  made  to  Peirre  for  the  part  allotted  to  him ;  de- 
fendant has  put  him.off  from  time  to  time,  saying  it  was  in- 
convenient, &.C.;  but  when  informed  that  this  suit  was  about 
to  l>e  brought,  expressed  his  readiness  to  make  a  title. 
84 
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Up  to  September,  1831,  defendant '  sold  parts  of  the  land 
to  different  purchasers  for  large  sums  of  money ;  about  that 
time,  or  a  little  previous,  he  discovered  for  the  first  time,  the 
marriage  settlement  above  recited,  written  in  the  Spanish 
language,  and  caused  it  to  be  translated  into  English.  The 
original  cannot  be  found,  unless  it  is  in  the  defendant's  pos- 
session, and  thereupon  he  is  called  upon  to  exhibit  it. 

There  is  registered  in  the  county  court  of  Mobile  a  deed 
purporting  to  have  been  executed  by  the  complainants,  and 
Henry  Gunnison  and  Louisa  his  wife,  on'  the  24th  Septem- 
ber, 1831,  by  which  the  grantors  convey  to  the  defendant 
the  '^  St.  Louis"  tract  of  land,  in  consideration  of  $1500  paid 
to  them.  .  Now,  although  this  deed  is  attested  by  two  wit-^ 
nesses,  acknowledged  and  recorded  in  due  form,  the  complain- 
amts  have  no  recollection  of  ever  having  execu^d  it,  or  any 
other  conveyance  for  the  lands  embraced  by  it,  and  there- 
fore deny  that  it  is  genuine.  Complainants  intended,  about 
•the  time  referred  to,  to  have  executed  a  quit  claim  deed  in 
favor  of  Philip  McLoskey,  and  if  the  deed  thus  recorded  was 
ever  executed  by  them,  they  affirm  that  it  was  under 
the  impression,  induced  by  the  defendant's  representation, 
that  it  was  another  instrument,  which  they  were  willing  to 
sign. 

Complainants  deny  that  they  ever  contracted  with  the  de« 
fendant  for  land,  excep^^the  two  twelve  acre  lots  which  they 
agreed  to  receiv^n  payment  of  the  amoudt  due  them  on  the 
mortgage  from  Piles.  Further;  they  never  acknowledged 
the  deed  of  September,  1831,  and  call  for  the  production  of 
the  original. 

The  bill  concludes  with  a  prayer,  that  the  deed  last  refer* 
red  to,  may  be  delivered  up  by  the  defendant  and  cancelled  ; 
that  the  defendant  may  be  required  to  present  a  full  aecount 
of  all  sales  he  has  made  of  parts  of  the  land ;  that  he  may 
be  required  to  pay  over  to  complainants  their  share  of  all  the 
monies  received,  or  to  be  received  on  account  of  such  sales, 
and  execute  to  them  good  and  sufficient  titles  to  one  half  of 
so  much  of  the  '<  St.  Louis"  tract  as  remains  unsold.  Also, 
that  such  further  relief  may  be  granted  as  may  be  equitable 
and  proper. 

The  defendant  answered  the  bill  at  length,  admitting  the 
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marriage  of.  the  complainant's  father  and  mother,  in  1795, 
the  death  of  the  latter  in  1812,  and  the  former  in  1825,  leav- 
ing the  four  children  mentioned  in  the  bill  -,  that  the  ''  St. 
Louis''  tract  was  possessed  and  claimed  by  John  Baptiste 
Laurendine,  senior,  the  father  of  the  complainant's  mother. 

In  1799,  the  grandfather  made  a  will,  distributing  his  real 
and  personal  estate  among  his  children,  appointed  his  son, 
John  Baptiste  Laurendine  his  sole  executor,  and  died  the 
same  year,  leaving  six  children,  viz :  his  executor,  Harry, 
Peter,  Edward,  Bsjfbary,  and  Victor.  In  1808,  the  executor 
of  the  elder  Laurendine,  applied  to  Antonio  Salazor,  com- 
mandant residing  at  Mobile,  for  a  sale  and  division  of  all  the 
estate  of  the  testator,  and  an  order  was  granted  accordingly. 
•The  real  and  personal  estate  of  the  testator,  on  the  30th 
June,  1808,  in  obedience  to  the  order,  was  offered  at  public 
^e,  and  the  father  of  the  complainants,  among  other  things, 
purchased  the* "  St.  Louis"  tract  for  $500. 

It  is  admitted  that  D.  Juzan  concluded  to  give  his  proper- 
ty to  his  children,  and  on  3d  September,  1815,  executed  a 
deed  to  the  complainant,  Peirre,  for  one  hundred  and  sixty 
acres  of  land,  including  his  dwelling,  and  distributed  the  resi- 
due of  his  estate  amongst  his  other  children.  The  sale  to 
Files  is  admitted,  as  alledged,  as  also  the  execution  of  the 
mortgage  to  secure  $3,400,  the  balance  of  the  purchase  mo- 
ney unpaid ;  but  defendant  is  ignorant  of  any  agreement  be- 
tween the  mortgagor  and  mortgagee,  that  the  latter  should 
retain  the  possession. 

In  1816,  David  Files  filed  a  bill  against  Daniel  Juzan  and 
his  son  Peirre,  to  vacate  the  deed  to  the  latter,  and  a  decree 
vrss  accordingly  rendered,  declaring  the  same  to  be  void,  and 
vesting  the  title  in  the  complainant  in  that  suit.  On  the  20th 
October,  1820,  Files  died  intestate ;  Austill  was  appointed 
his  administrator  by  the  County  Court  of  Monroe,  and  on  his 
application  a  decree  was  rendered,  requiring  the  sale  of  the 
real  estate  in  question,  upon  the  ground  that  the  personal 
property  was  insuflScient  to  pay  the  debts.  Accordingly  the 
same  was  sold  by  commissioners  appointed  for  that  purpose, 
on  the  first  Monday  in  June,  1825,  and  the  defendant  became 
the  purchaser  for  $855 — ^the  sale  was  confirmed,  the  purchase 
money  paid,  and  a  deed  duly  executed. 
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Files  paid  upon  his  purchase,  of  principal  and  interest,  about 
$2^000,  at  different  times,  leaving  a  large  balance  unsatisfied* 
Defendant  denies  that  he  made  any  agreement  with  Austiil, 
or  assumed  any  obligation  not  arising  out  of  the  condition  of 
the  purchase  and  the  character  of  the  mortgage.  In  addi- 
tion to  the  amount  paid  by  the  defendant  to  the  administra- 
tor of  Files,  and  what  was  due  on  the  mortgage,  the  defend* 
ant  paid  F.  W.  Armstrong  more  than  two  thousand  dollars 
for  a  lease  which  Daniel  Juzan  had  made  of  the  land,  with 
the  privilege  of  making  brick,  and  cutting  wood  thereon. 

After  the  defendant's  purchase,  he  proposed  to  the  children 
of  D.  Juzan,  to  contribute  their  proportion,  ancT  come  in  and 
hold  the  land  in  equal  shares  of  one  quarter  each.  Gunni* 
son.  in  right  of  his  wife,  accepted  the  proposition,  and  at  his 
request,  a  deed  was  executed  to  William  R.  Hallett,  as  9gent 
of  Robert  Wilson,  in  payment,  or  as  security  for  money  bor- 
rowed of  the  latter.^  The  complainants  declin'ed  to  come  in- 
to the  arrangement,  saying  that  they  only  wanted  a  few 
acres,  embracing  the  "  White  House ;"  thereupon  the  de- 
fendant agreed  to  convey  to  Peirre  and  John  B.  twelve  and 
a  half  acres  each,  including  the  residence  of  their  father,  and 
to  pay  each  of  them  125  or  $150,  the  precise  sum  not  recol- 
lected, in  full  of  all  claim  under  the  mortgage,  and  to  tl^e 
land. 

Defendant  has  always  been  willing  to  execute' a  deed  to 
Peirre  for  his  twelve  and  a  half  acres,  and  the  only  time  he 
ever  asked  for  a  deed,  the  defendant  requested  him  to  call  at 
his  house,  and  he  would  draw  it  up  and  execute  it.  John 
B.  sold  his  land  to  O.  W.  Owen,  or  A.  S.  Lipscombe,  in 
1825,  and  requested  the  defendant  to  make  a  deed  to  the 
purchaser,  'which,  if  he  has  not  done,  he  is  willing  to  do. 

The  deed  executed  on  the  24th  September,  1831,  by  Gun* 
nison  and  wife,  and  the  complainants,  was  obtained  un^er 
the  advice  of  counsel,  as  the  easiest  mode  of  carrying  into 
effect  the  previous  contract  of  the  parties.  It  is  in  form  a 
quitclaim  of  all  the  grantors  to  the  defendant — waa  executed 
on  the  day  of  its  date,  in  the  presence  of  the  witnesses  wbo 
attested  it,  and  was  acknowledged  before  James  G.  Lyon, 
clerk  of , the  Circuit  Court  of  Mobile. 

In  November,  1831,  Files'  heirs,  and  Thomas  Jobnatott 
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anpposing  that  they  had  a  better  title  th^n  the  defendant,  un- 
der a  pretended  contract  with  D.  Juzan,  filed  a  bill  in  Chan- 
cery against  the  heirs  of  the  latter.  The  defendant  employ- 
ed counsel  and  defended  the  suit,  but  the  complainlints  took 
no  interest  in  the  matter — ^regarding  themselves  as  mere  for- 
mal parties.  To  enable  his  counsel,  the  late  John  EJJliott,  to 
prepare  his  answer  to  the  bill,  and  make  defence  to  the  same, 
the  defendant  thinks  he  handed  him  the  deed  which  he  re- 
ceived in  1828,  from  the  commissioners  who  executed  the 
decree  of  the  Orphans'  Court,  as  also  the  deed  of  September, 
1831.  He  has  not  had  these  deeds  in  his  possession  since  he 
filed  his  answer  in  that  case — ^none  of  the  papers  pertaining 
to  that  suit  are  to  be  found  in  the  file,  or  elsewhere  within 
his  knowledge.  After  the  most  diligent  and  thorough  search 
the  deed  of  1831,  jcannot  be  found  among  Mr.  Elliott's  pa- 
pers, or  in  tlie  Circuit  Court,  or  Court  of  Chancery.  The 
defendant  affirms,  that  that  deed  was  the  only  one  ever  exe- 
cuted by  D.  Juzan's  heirs,  save  a  deed  which  they  made  in 
December,  1830,  upon  compromising  a  dispute  with  Mc- 
Loskey,  in  respect  to  some  lot  in  Mobile,  of  which  the  latter 
was  in  possession. 

No  marriage  settlement,  of  which  the  defendant  is  inform** 
ed,  was  ever  executed  by  the  elder  Laurendine.  In  1832| 
the  late  Samuel  Acre  handed  to  the  defendant  a  paper  writ- 
ten in  the  French  language,  together  with  another  belonging 
to  the  Chostang  family.  The  first  named  paper  Mr.  A.  said 
was  an  agreement  between  D.  Juzan  and  wife,  in  con- 
templation, of  their  subsequent  marriage,  to  make  common 
stock  of  all  they  had,  subject  to  the  control  of  the  husband, 
and  fioal  disposition  of  the  survivor.  Mr.  A.  and  Mr.  Elliott 
both  concurred  in  the  opinion  that  it  was  of  no  effect — ^tbis 
conclusion  the  defendant  then  and  still  believes,  was  correct. 
ft^L  the  same  day  on  which  Mr.  A.  handed  the  defendant  tha 
paper,  the  latter  thinks  he  informed  Peirre  what  Mr.  A.  said ; 
and  afterwards  gave  the  same  information  to  John  B.  He 
has  never  misrepresented  the  character  of  that  paper,  and  has 
it  now  ready  to  produce.  It  did  not  restrict  the  right  of  D, 
Juzan  to  alien  the  land,  and  consequently  does  not  avoid  the 
sale  to  Files ;  but  is  the  only  instniment  of  which  the  de« 
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fendant  has  any  knowledge,  which  bears  any  resemblance  to 
what  complainants  in  their  bill  call  a  "  marriage  contract." 

The  defendant  insists,  that  the  "  St.  Louis"  tract,  includ- 
ing what  he  paid  to  Armstrong  for  the  lease,  cost  him  quite 
as  much  as  it  would  have  sold  for  in  1825,  or  several  years 
afterwards ;  that  the  offer  to  Juzan's  heirs  was  made  in  good 
faith,  and  rejected  by  them  with  a  knowledge  of  facts  neces- 
sary to  have  enabled  them  to  form  an  opinion.  He  denies 
all  misrepresentation  or  fraudulent  concealment,  or  that  com- 
plainants, or  any  one  else,  ever  executed  a  deed  in  his  favor, 
without  understanding  its  import.  Admits  that  complain- 
ants and  defendant  have  been  on  friendly  terms  ;  that  they 
had  confidence  in  him,  &c. — ^he  assisted  them  willingly,  and 
they  are  now  really  indebted  to  him  for  money  lent  them. 
Admits  that  he  sold  parts  of  the  '^  St.  Louis"  tract,  both  pre- 
vious and  subsequent  to  1831,  but  submits  to  the  court  that 
he  should  not  be  required  to  exhibit  an  account  until  it  should 
be  determined  that  the  complainants  are  entitled  to  the  relief 
they  seek. 

The  complainants  never  (that  the  defendant  heard,)  ex- 
pressed dissatisfaction  with  the  deed  of  September,  1831,  or 
the  contract  that  led  to  it,  until  a  few  weeks  before  the  com- 
mencement of  this  suit ;  and  their  dissatisfaction  it  is  believ- 
ed was  produced  by  the  interference  of  others.  In  his  an- 
swer, the  defendant  prays  the  benefit  of  a  demurrer. 

Upon  the  coming  in  of  the  answer,  the  complainants,  by 
leave  first  obtained,  filed  an  amended  bill,  in  which  it  is 
alledged  that  the  elder  Laurendine,  and  his  wife  Louisa, 
made  their  respective  wills  ;  by  which  each  bequeathed  and 
devised  to  the  other,  one  half  of  his  or  her  estate,  and  the 
other  half  to  their  children.  Previous  to  the  7th  June,  1808, 
the  testator  and  testatrix  died,  leaving  their  son  John  B.  Lau- 
rendine jr.  sole  executor.  On  that  day  the  executor  appliled^ 
Salazar,  the  Spanish  commandant  at  Mobile,  to  appoint 
guardians  to  the  minor  children  of  the  testator  and  testatrix, 
that  he  might,  under  their  respective  wills,  make  an  invento- 
ry and  division  of  the  estate  ;  the  application  was  granted, 
and  the  executor  appointed  the  guardian.  Accordingly,  on 
the  27th  of  the  same  month,  the  executor,  in  the  presence  of 
several,  persons  of  Mobile,  proceeded  to  make  an  extra-judi- 
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cial  iaventory  and  appraisement  of  the  estates  in  conformity 
to  the  provisions  of  the  will :  that  although  the  ^'  St  Louis" 
tract  had  been  given  to  the  complainant's  mother  on  her  mar- 
riage, yet  it  was  brought  into  the  '<  inventory  and  appraise- 
ment" as  part  of  the  estate  of  the  testator  or  testatrix,  and 
disposed  of  as  the  other  property.  Whether  this  was  done 
according  to  the  Spanish  laws  to  entitle  the  complainants 
"  to  obtain  a  portion  of  the  remainder  of  the  property,"  com- 
plainants are  wholly  uninformed.  The  complainants'  mo- 
ther received  upon  the  division  as  follows,  viz :  the  "  St. 
Louis"  tract  valued  at  $500 ;  one  negro  woman  ^t  $310; 
2A  head  of  cattle  at  $138  ;  and  paid  to  the  executor  $220  < 
and  some  cents,  so  as  to  equalize  the  shares  of  the  legatees. 
It  is  insisted  that  the  share  thus  allotted  to  their  mother  be- 
came her  separate  estate,  and  descended  to  her  children,  un- 
impaired by  any  sale  or  transfer  of  D.  Juzan.  As  an  excuse 
for  not  .alledging  these  matters  in  the  original  bill,  it  is  said 
that  the  complainants  were  only  informed  of  them  by  the 
answer. 

The  answer  to  the  amended  *bill  admits. Uiat  the  wills  and 
proceedings  by  the  executor  are  correctly  narrated.     Denies 
that  there  was  any  settlement  of  the  '^  St.   Louis"  tract  up:  , 
on  Mrs.  Juzan,  affirms  that  it  was  rightly  appraised  and  brought 
into  the  division. 

It  is  denied  that  there  was  any  agreement  that  the  land 
should  be  the  separate  estate  of  4he  complainants'  mother. 
The  sale  was  public— all  persons  were  authorized  to  bid,  and 
other  persons,  as  well  as  Laurendine's  heirs,  did  buy  proper- 
ty. D.  Juzan's  purchase,  and  the  cash  payinent  made  by  him 
to  the  executor,  vested  in  him  a  complete  title  to  the  land  in 
question,  and  authorised  him  to  sell  it  at  pleasure. 

Upon  exception  taken  to  the  sufficiency  of  the  answer,  the 
defendant  answered  further,  stating  that  he  did  believe  when 
he  purchased  the  estate  at  the  commissioners'  sale,  that  he. 
acquired  a  complete  title,  subject  to  the  payment  of  the  sum 
due  upon  the  mortgage  by  Files  to  Juzan.  By  a  calculation 
made  when  it  was  proposed  to  settle  with  the  complainant's 
further  interest  under  the  mortgage,  it  was  ascertained  that 
t-welve  or  fifteen  hundred  dollars  was  due  them  ;  but  they 
said  they  only  wanted  twenty-five  acres  of  land.  Complainants 
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and  defendant  differed  some  twenty-five  or  fifty  dollars,  as 
to  the  amount  claimed  by  the  former  to  make  up  with  their 
land,  what  they  considered  an  equivalent  for  their  share  of 
what  was  due  on  the  mortgage,  and  it  was  finally  agreed  that 
they  should  have  two  hundred  and  fifty  dollars.  The  de- 
fendant then  and  still  considers  that  sum  of  money,  and  the 
twenty-five  acres  assigned  the  complainants  a  fair  equivalent 
for  the  complainants'  claim — that  part  of  the  land  was  re- 
garded most  desirable  in  point  of  location  ;  besides  it  embrac- 
ed all  the  original  improvements  made  on  the  tract. 

Defendant  cannot  speak  positively  as  to  the  circumstances 
attending  the  execution  of  the  deed,  but  his  best  recollection 
is  that  the  complainants  executed  it  at  his  house — thinks  the 
name  of  John  B.  Juzan  was  written  at  his  request  by  James 
G.  Lyon — ^believes  Lyon  and  Gilbert  C.  Russell  were  both 
present — ^that  the  deed  was  prepared  by  the  former  and  taken 
to  the  house  of  Gunnison,  one  and  a  half  miles  from  the  de- 
fendant's home,  where  Gunnison  and  his  wife  executed  it. 
Defendant  cannot  recollect  whether  the  probate  of  the  deed 
was  made  at  the-tii^e  and  place  of  its  execution  ;  but  the 
whole  matter  must  have  transpired  in  a  short  time,  as  the 
deed  purports  to  have  been  made  on  the  day  of  its  execution, 
and  received  in  the  office  of  the  clerk  of  the  county  court 
two  days  thereafter,  for  registration.  The  writings  referred 
to  in  the  pleadings,  are  exhibited  by  the  respective  parties, 
or  alledged  to  be  lost  • 

Much  testimony  was  taken,  as  well  by  the  comjilainants 
as  the  defendant,  but  it  is  not  necessary  here  to  recite  it,  as 
it  is  sufficiently  noticed  in  the  arguments  of  counsel,  and  in 
the  opinions  of  the  court. 

The  decree  rendered  upon  the  hearing  of  the  cause.  [»«- 
sents  the  following  points,  viz  : 

1.  The  complainant  objected  to  the  testimony  taken  at 
the  instance  of  the  defendant,  which  merely  proves  his  good 
character ;  the  decision  of  the  question  being  regarded  so  un- 
important, was  waived  by  the  court. 

2.  Charles  D.  Godbold,  a  witness  for  the  defendant,  testi- 
fied that  Gilbert  C.  Russell,  whose  deposition  had  been  taken 
at  the  complainants'  instance,  informed  him  that  he  was  in- 
terested in  the  plaintiff's  success  in  this  suit  ;  complainants 
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objected  to  Ihn  testimony  of  Godbold,  because  the  inquiry, 
should  fiiBt  hare  been  made  of  Russell,  whether  he^tmdei 
such  a  statement  to  the  witness.  This  objection  wa»  sua-' 
tained. 

lames  G.  Lyon's  deposition  was  taken  at  the  complain-* 
ant's  instance,  and  afterwards  by  the  defendant ;  the  com« 
plainants  mored  to  exclude  the  latter,  upon  the  allegation 
that  it  contradicted  the  first,  and  the  inconsistency  should  be- 
explained.  The  chancellor  was  of  opinion  that  the  depean 
tions  were  consistent  with  each  other — true  the  last  waa 
more  full,  but  this  was  satisfactorily  accounted  for;  and 
therefore  orerruled  the  motion  to  suppress. 

4.  The  defendant's  answer,  it  was  agreed,  should  be  re- 
ceived as  an  affidavit  \>f  the  loss  of  the  deed  of  September, 
1831,  yet  it  was  insisted  that  its  loss  was  not  sufficiently  ac« 
counted  for,  and  the  testimony  to  prove  its  contents  should  be 
rigected  as  secondary.     This  objection  was  overruled. 

5.  It  was  objected  that  the  decree  rendered  in  1816,  at  the 
instsmce  of  David  Files,  setting  aside  the  deed  from  D.  Ju^ 
zan  to  the  complainant,  Peirre,  was  inadmissible,  becauss 
there  was  no  bill  or  other  papers  on  file  in  such  a  cause. 
The  chancellor  thought  that  the  existence  and  loss  of  such 
papers  might  be  shown  by  parol  testimony ;  and  that  the  evi- 
dence of  the  Hon.  William  Crawford,  that  such  a  suit  was 
CMftmenced  and  prosecuted  by  him  as  counsel^  up  to  the  reu'^ 
dBftion  of  the  decree ;  together  with  a  copy  of  the  decree  cer- 
tified by  the  register  to  he  a  complete  transcript  of  all  thepa« 
pern  in  the  cause,  was  sufficient  proof  to  the  point. 

Touching  the  merits  of  the  case,  it  was  adjudged, 

i.  That  the  marriage  settlement  alledged  in  the  bill  has 
net  been  established  by  {tfoof. 

S.  That  the  settlement  which  the  answer  describes  as  tramn 
lated  from  the  Spanish  language,  if  available,  is  not  attempt- 
ed to  be  set  up  by  the  complainants,  and  must  therefore  be 
placed  out  of  view.     • 

3.  The  property,  at  l^ast  the  real  estate  purchased  by  D. 
Jusan  in  1808,  at  the  sale  under  his  father-in4aw's  will,  vest^ 
Ml  in  hii  wile,  and  at  her  death  was  transmitted  to  her  chil<- 
dren,  subject  only  to  the  curtesy  of  the  fauri>and. 

4*  Although  the  sfile  from  D.  Juzan  to  Piles  may  riot  have 
85  . 
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pafisedthe  fee,  yet  the  purchase  by  thedefendaatat  thecom* 
miaaiofiens'  sale  \  the  purchase  of  Armstrong's  tebsei  and  Jiia 
offer  to  Gumiisoii  and  the  complaioaQts  to  bontribute  equal 
portions  to  reimburse  his  advances,  and  participate  in  th^  pur- 
chase ;  the  acceptance  of  the  offer  by  GunnispUi  of  small 
parcels  of  the  land  and  money  by  the  complainaiits,  in  fuU 
for  their  interest ;  and  the  consummation  of  thearrangemeui 
by  the  deed  of  September  of  1831,  were  decisive,  unless  sue- 
oessfuUy  impugned,  to  establish  the  defendant's  title  to  the 
property  in  que^ion. 

6.  That  the  secondary  evidence  supports  not  poly  tkut 
deed,  but  the  conveyance  by  the  commissioners  under  au- 
thority of  the  orphans'  court  .  ' 

6.  It  is  concluded  that  the  deed  of  1831  -was  not  obtain^, 
either  by  fraudulent  representation  or  concealment.  If  it  had 
been  a  forgery^  it  is  not  probable  that  it  would  bare  been 
placed  upon  record  immediately  after  it  bears  date^-^the  t6»« 
timony  of  Russell,  that  he  don't  recollect  to  have  ever  seen  or 
attested  the  deed,  can't  outweigh  the  positive  and  responsive 
answer  of  the  defendant — ^the  depositions  of  Lyon,  Mra. 
Gunnison,  and  others,  and  the  fact  that  the  copy  upon  the 
registry  bears  evidence  of  having  been  duly  acknowledged. 

7.  The  objection  that  the  deed  is  not  supported  by  an  adr- 
equate  consideration,  is  not  well  taken — the  removal  of  in^* 
cumbrances,  disembarrassing  of  the  title,  and  the  puFchaas 
of  a  right  which  the  most  eminent  counsel  regarded  as  doubt- 
ful, all  constitute  an  adequate  consideration. 

8.  Although  the  comidainants  may  have  been  persona  of 
but  little  information,  subject  to  the  defendant's  influence, 
there  is  no  evidence  of  abused  confidence.  The  division  and 
sale  of  the  estate  of  the  grand-father,  Lauredine,  the  marriage 
settlement  (if  any)  were  alike  accessible  to  all.  Tbet^  was 
at  most,  nothing  more  than  a  mere  mistake  as  to  the  facts  cm 
the  part  both  of  complainants  and  defendant,  against  which 
Equity  will  not  relieve. 

9.  Lapse  of  time  since  since  complainants'  rights  accrued, 
without  any  proof  that  the  defendant  attempted  to  keep  diedi 
in  ignorance,  is  a  barrier  to  relief  in  equity-— they  ha^e  not 
only  not  complained,  but  have  sanctioned  the  defendant's  tir 
tie,  and  must  now  yield  to  it     The  statute  of  lil|i]lation& 
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might  be  successfully  pleaded  to  an  action  at  law,  to  try  the 
title,  and  by  an  ology,  operates  a  bar  in  equity. 

It  was  aiccordingly  decreed  that  nponthe  defendant'^  exe- 
cuting Abeis  befoire  the  register,  pursuant  to  the  agreement 
between  the  complainants  and  himself,  for  twenty-five' acres 
of  glound,  then  the  bill  be  dismissed,  and  each  party  pay  his 
own  costs. 

J.  Gatls,  for  the  plaintiffs  in  error,  insisted,  that  the  title 
to  the  land  in  question  vested  in  the  heirs  of  Daniel  Juzan, 
upon  the  death  of  their  mother,  and  Files  acquired  nothing 
niore,  than  an  estate  for  the  life  of  his  vendor. 

Mrs.  Juzan  acquired  the  land  under  the  will  of  her  father, 
and  its  destination  was  controlled  by  the  Spanish  law,  in 
force  in  the  province  of  West  Florida,  in  1808,  when  she 
received  it.  By  that  law,  the  property  which  a  wife  bringfe 
to  her  husband  in  marriage,  is  called  dowry ;  what  the  bus- 
band  brings  is  called  arraSj  or  in  Latin,  donatio  propter  nup- 
Has.  [1  Partida's,  507-8  j  Civil  Cdde,  Art.  2317-8.J  Al- 
though the  husband  may  Control  these  donations  ior  the 
maintenance  of  himself,  his  wife  and  family,  yet  he  cannot 
sell  or  alieijL  them.  [IPartidas,  514j  Civ.  Art.  2337  to  2342.] 
.  The  pat^aphernalia  of  the  wife,  though  it  constitute^  no 
part  of  her  dowry,  is  her  separate  estate,  subject  to  her  con- 
trol only,  and  the  property  of  the  husband  is  bound,  as  if  by 
mortgage,  for  its  restitution.     [Civil  Code,  Art.  315.] 

A  contract  at  or  before  marriage,  that  the  survivor  shall 
succeed  to  the  property  brought  in  by  each,  cannot  be  exe*- 
euted  if  there  are  children — in  such  case  the  survivor  will 
only  be  entitled  to  a  life  estate.  [Partidas,  530,  531.  The 
dowry  snd  paraphernalia  upon  the  death  of  the  wife,  descend 
to  her  heirs;  if  they  are  children,  and  under  age,  the  father  or 
mother  may  retain  them  for  their  suppoit:  but  it  can  neither 
be  sold  nor  .dissipated.     [Partidas,  540-1  -,  Civ.  C.  Art.  2353*] 

So  the  property  of  married  persons  is  also  considered  as 
common,  or  separate.  The  latter  is  what  either  party  brings 
into  marriage,  or  acquires  d(.irii\g.  its  continuance,  by  inheri* 
tance  o^  donafSoa ;  while  c9mnion  property  is  the  acquisition 
of  the  husband  in  any  other  manner,  during  the  continuance 
of  the  yaatrimonial  connection.  [Civil  Code,  Art,  2314,] 
Where  lands  are  purchased  with  dotal  funds,  they  retain  the 
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character  of  the  money  they  represent.   •  [Civil  Code^  Ait^ 
2336.] 

These  authorities  show,  that  the  land  received  by  D.  Ju- 
ean,  upon  the  division  of  the  estate  of 'his  wife's  fiuher, 
whether  hid  in  at  public  sale,  or  not,  was  her  property,  and 
could  not  be  aliened  by  him,  so  as  to  defeat  the  right  of  his 
wife's  children.  But  the  Spanish  law,  as  it  respects  real  es- 
tate, is  not  materially  different  from  our  own ;  and  whether 
the  rule  of  decision  be  furnished  by  the  one  or  the  other,  the 
result  will  be  the  same.  ]1  Johns.  Ch.  Rep.  450;  2  Story's 
Eq.  466,  §  1210.] 

One  who  purchases  from  an  agent,  or  of  a  person  who  pro- 
fesses to  sell  under  a  power,  acquires  no  title,  if  there  was  no 
authorityto  sell.  [4  Wend.  Rep.  474.]  And  a  purchaser 
with  the  knowledge  of  a  trust,  or  an  equity,  is  chargeable 
with  notice,  and  stands  in  the  situation  of  his  vendor.  [1 
Johns.  Ch.  Rep.  657,  666  ;  1  A.  K,  Marsh.  Rep.  |165.]  A 
purchaser  who  would  avail  himself  of  a  want  of  notice,  must 
explicitly  and  positively  deny  notice,  though  it  is  not  charg- 
ed in  the  bill.  [1  Johns.  Ch.  Rep.  302 ;  7  Id.  66 ;  8  Cow. 
Rep.  361 ;  1  Hop.  Rep.  48.]  He  must  also  be  a  complete 
purchaser,  that  is,  must  have  paid  the  money  and  obtained  a 
conveyance.  [1  Johns.  Rep.  64,  67 ;  6  Litt.  Rep.  62 ;  7 
Mbnr.  Rep.  699;  3  Leigh's  Rep.  426.]  Now  although  the 
complainants  may  have  assented  to' the  defendant's  purchase 
at  the  sale  under  the  decree  of  the  Orphans'  Court,  they  are 
not  estopped  from  setting  up  a  paramount  title  iti  themselves 
and  showing  that  the  concession  made  by  them,  in  acknow- 
ledgment of  his  title,  proceeded  from  a  misapprehension  of 
their  rights.  [7  Johns.  Rep,  157 ;  7  Cow.  Rep.  637 ;  7  Wend, 
Rep.  401.] 

If,  however,  the  title  was  in  D.  Juzan,  the  conveyance  to 
his  son  of  a  part  of  the  land,  transferred  a  title  to  the  donee,  J9r» 
tanto,  and  the  decree  rendered  in  1816,  by  which  that -deed 
was  set  aside,  is  of  no  validity ;  and  must,  in  the  condition  of 
the  record,  be  treated  as  a  nullity.  [Gresly's  Eq.  Ev.  109, 
319;  1  Phil.  Ev,  396,  898 ;  Com.  Dig.  p.  85.] 

It  is  insisted  that  the  deed  of  1831,  which  the  defendant 
sets  up  as  a  renunciation  of  the  complainants'  right  to  the 
land  in  controversy,  was  never  executed,  or  if  it  was,  the 
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execution  of  il  by  the  compiainants  was  induced  by  the  fraud 
of  the  defendant.  The' registration  of  the  deed,  was  nothing 
iiK»re  ibBXi  prima  fe^e  evidence  that  it  was  reguU^ly  proved 
find  recorded ;  but  this  presumption,  was  repelled  by  the  teah 
timony  of  Russell  and  Lyon  in  their  depositions  for  the  com«- 
plainants,  and  the  genuipeness  of  the  deed  should  be  estab* 
lished  by  other  and  independent  evidence.  [4  Johns.  Rep. 
161 ;  3  Johns.  Cases,  234.]      ^  x 

Where  a  deed  has  been  lost  or  destroyed,  it  i^oukt  b^ 
shown  that  a  diligent  search  has  been  made  for  it  in  the 
place  where  it  was  likely  to'  be  found,  or  the  loss  or  destruc^ 
tion  should  be  shown  by  positive  proof.  [I  Stark.  Ev.  386, 
n.  2  ed.  7.]  If  the  party  to  whose  possession  if  was  traced 
is  dead,  application  should  be  made,  to  his  representatives^ 
and  a  search  made  amongst  his  papers,  and  some  one  who 
has  charge  of  them,  examined.  [Id.  ;  Greenl.  Ev.  695 ;  3 
Phil.  Ev.  1227;  16  Johns.  Rep.  193.]  Not  only  should  it 
be  shown  that  the  proper  means  have  been  used  to  recover  a 
paper,  but  its  contents  should  be  proved  by  satisfactory  evi*> 
dence.  [Id.  693.]  If  there  is  reason  to  believe  that  the  in-*- 
strument  is  designedly  withheld,  or  its  production  would 
prejudice  the  party  who  claims  a  benefit  from  it,  in  the  one 
case,  secondary  Evidence  should  not  be  admitted,  in  the  oth- 
er, the  most  convincing  proof  of  loss  should  be  required.  [3 
Phil.  Ev.  O.  &  H.'s  Notes,  1222-3-4.]  None  of  these  reqni- 
aitions  have  been  complied  with  in  the  present  case. 

It  may  be  fmrly  |»esumed,  that  the  deed  has  been  design^ 
edly  withheld.  There  was  no  reason  why  it  should  have 
been  placed  in  the  hands  of  Elliott,  to  enable  him  to 
defend  the  suit  of  Johnston  and  Files'  heirs  against  thd 
defendant,  and  the  complainants.  The  bill  shows  that 
it  eould  not  have  alSbrded  any  aid  in  the  defence.  It  is  some- 
what remarkable,  that  every  paper  that  could  be  of  service  t6 
the  defendant,  if  the  statements  in  his  answer  are  true,  and  if 
tintme,  would  haVe  been  available  for  the  complainants,  are 
said  to  be  lost.  The  deposition  of  Chastang  shows,  that  the 
deed  of  1831,  was  in  defendant's  possession  after  the  com- 
mencement of  this  suit,  and  there  can  be  no  doubt  but  its 
loss  is  a  mere  pretence. 

The  deed  of  1831' is  not  proved.-    Lyon  does  not  state 
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that  it  was  acknowledged  before  him,  and  Ri^ssell  avers  that 
he  never  attested  it.  Mvs.  Gunjiison  does  not  speak  from  her 
lown  knowledge  of  its  execution;  for  she  says  that  the  com- 
plainants were  not  present  when  she  signed  it.  ^  Bat  if  the 
genuineness  of  the  deed  was  conceded,  then  it  is  insisted 
4hat  it  is.  not  supported  by  a  sufficient  consideration.  The 
testimony  of  Newbold  and  Russell  shows  diat  the  land  was 
>worth  from  $5,000  to  $20,060,  in  1825,  and  the  value  of  the 
twenty-five  acres  was  $750 — ^not  more  than  one  half  their 
interest  in  the  sum  due  them  from  Files^  estate,  if  the  sale 
made  by  their  father  had  been  obligatory  upon  them ;  and 
.not  above  one-tenth  their  interest  in  the  St.  Louis  tract. 
The  answer  of  the  defendant  is  irresponsive  to  the  bill  as  it 
respects  the  complainants'  interest,  its  value,  and  the  ofiins 
he  made  to  them.  [Ala.  Rep.  333.]  The  transaction  is  one 
of  gross  inadequacy  of  consideration,  and  must  for  that  rea* 
sou  fail.     [3  Wend.  Rep.  626.J 

.  The  defendant  supposed  that  his  title  to  the  land  was  com- 
plete, by  his  purchase  under  the  decree  of  the  Orphans'  Court 
of  Monroe,  and  the  payment  of  what  was  due  on  the  mort- 
gage of  Files  to  Daniel  Jussan.  This  is  indicated  by  the 
^t,  that  he  never  applied  for  a  conveyance,  or  quit-claim 
from  the  heirs  of  Daniel  Juzan  earlier  than  1831,  though  he 
previously  sold  parts  of  the  land  to  different  persons ;  by  the 
amended  answer,  which  sets  up  no  other  contract  than  tliat 
in  respect  to  the  extinguishment  of  the  mortgage ;  as  well  as 
by  thQ  addition£^l  fact,  that  it  is  not ^e tended*  that  Gunnison 
made  an  agreement  for  the  adjustment  of  his  interest  previ- 
ous to  1831.  See  R.  G.  Gordon's  deposition  as  to  Elliott's 
opinion  of  Daniel  Juzan's  title. 

.  E.  S,  Dargan  and  P.  Pbillips,  for  defendant.  The  de- 
murrer to  the  bill  should  have  been  sustained,  because  it  sets 
up  two  titles— one  in  favor  of  the  x:om}dainants  and  their  sis^  < 
ters,  and  ^he  other  vesting  an  exclusive  interest  in  Peine  Ju* 
zan  xai^ev  a  deed  made  by  his  father  in  September,  1815. 
Tp  e^ijforce  the  latter,  but  one  of  the  complainants  could  sue, 
apd  Ahe  misjoinder  is  fatal.  [Story's  Eq.  PI.  392;  8  Peters' 
Rep.  123.] 

Alt[|q))gb  the  original  bill  supposes  that  the  <<  St.  Louis" 
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tract  was  settled  upon  the  complainants'  mother  hy  a  mac* 
riage  settlement,  the  amendment  abandons  this  ground,  as- 
sumes that  the  land  was  giv.en  to  their  mother  by  her  father, 
and  that  the  executor  brought  it  into  the  appraisement  to  en- 
able her  to  obtain  her  portion  of  the  residue  of  the  estate. 
Neither  the  original  or  amended  bill  are  thus  far  sustained  by 
the  proof.  The  will  of  Laurendine  shows  that  lie,  and  not 
his  daughter,  Mrs.  Juzan,  was  tl^e  proprietor  of  the  laud  ia 
question. 

The  sale  and  adjudication  of  the  estate  of  the  testator,. 
Laurendine,  by  the  executor,  was  not  a  meve  division  under 
the  will,  but  invested  the  purchaseif  with  all  the  title  of  th« 
testator.  [Civil  Code,  Art.  2586-6,  2600-2-3.]  Not  odly 
the  b^^ciaries  under  the  testator's  will  purchased  the  pro- 
pert  y^Kt  some  of  it  was  bought  by  strangers ;  this  is  quite 
sufficient  to  show  that  the  auction  was  intended  as  a  sale. 
There  is  no  evidence  to  prove  that  Mrs.  Juzan  authorized  her 
husband  to  invest  her  credit  in  the  purchase  of  land  and  oth- 
er property,  or  that  she  ever  assented  to  it.  If  her  money 
was  used,  upon  the  dissolution  of  the  marriage,  perhaps  the 
property  purchased  would  be  liable  to  its  reimbursement,  yet 
this  burthen  being  removed,  the  purchasers  title  could  not  be 
affected.  [8  Mart.  Rep.  N.  S.  179;  6  Louis'  Rep.  89;  17 
Ves.  Rep.  56;  18  Id.  499.]  But  the  frame  of  the  bill  do0S 
not  authorize  relief  upon  the  ground  that  the  husband  has 
converted  the  paraphemsU  estate. 

Assuming,  however,  that  the  land  was  the  separate  estate 
of  Mf  s.  Juzan,  it  may  be  asked,  what  then  is  the  condition  of 
the  parties?  Daniel  Juzan,  acting' under  the  prevailing  im- 
'  pression  that  a  change  of  government  at  Mobile,  from  Spftin 
U>  the  United  States,  destroyed  the  pre-existing^state  of  things, 
even  as  it  respected  the  tenure  under  contract,  sold  the  ''  St. 
Louis"  tract  to  Files  in  1816;  the  latter  consulted  counsel, 
who  pronounced  the  title  good,  and  under  such  circumstan- 
ces, the  sale  conveyance  and  mortgage  were  made.  See  tie^- 
tinaony  of  Judge  Crawford  and  others. 

Judge  Crawford  states,  that  he  filed  a  bill  in  18.16,  as  the 
counsel  of  Files,  to  set  aside  the  conveyance  made,  by  D. 
Juzan,  to  his  son,  qf  a  part  of  the  land,  and  that,  the  decree 
offered  as  evidence  wa3  rendered  on  that  bill.     Aueitil),  in  his 
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testimony,  states  that  after  the  death  of  Files  and  Juaan,  the 
heirs  of  the  latter  employed^D:  Rust,  a  member  of  the  bar  to 
prosecute  a  suit  to  foreclose  the  mortgage  which  Files  had 
executed  for  the  unpaid  purchase  money ;  the  personal  es- 
tate  of  files  was  insufficient  to  pay  its  debts,  and  Witness,  as 
the  administrator,  upon  representing  and  proving  that  fact  ac« 
cording  to  la\^,  to  the  court  from  which  he  obtained  his  ap* 
pointment,  obtained  an  order  to  sell  the  lauds  in  question. 
They  were  accordingly  sold,  in  obedience  to  the  decree,  and 
the  defendant  becanie  the  purchaser,  subject  to  the  mortgage, 
paid  the  purchase  money,  and  received  a  conreyance  m  June, 
1828. 

Defendant  paid  for  his  purchase  at  the  commissioner's  sale, 
and  to  extinguish  Armstrcnig's  lease  on  the  land,  aboiUy^OOO ; 
there  was  due  on  the  mortgage  about  $3100.  The^Rend^ 
ant  proposeci  that  the  complainants  and  Gunnison,  in  right  of 
'  his  wife,  should  contribute  equal  portions  of  the  sum  he  had 
paid  to  disencumber  the  land,  and  be  jointly  and  equally  in-- 
terested  in  the  same.  Gunnison  assented,  but  the  complain- 
ants declined  the  offer,  and  accepted  in  full  satisfaction  of 
their  interest,  twenty-five  acres  of  land,  and  $260,  The 
consideration  paid  by  the  defendant  was  a  just  equivalent* 
In  proof  of  which,  and  the  foregoing  facts,  see  testimony  of 
Mrs.  Gunnison,  Newbold  and  Austill. 

It  is  not  pretended  that  there  was  any  fraudulent  conceal^ 
ment  on  the  part  of  the  defendant,  previous  to  1831.  The 
complainant,  Peirre  Juzan  attained  his  majority  ih  1821,  and 
the  sertlement  co  nsequent  upon  the  defendant's  purchase  oc- 
curred in  1828. 

The  employment  of  counsel  to  foreclose  the  mortgage,  af- 
ter the  death  of  Files  and  the  elder  Juzan,  and  the  subsequent 
settlement  with  the  defendant,  sOre  implied  admissions  of  the 
sale  to  Files,  and  estop  the  coniplainants  from  denying  its  va^ 
Hdity.  Besides^  the  acquiesence  of  Peirre,  for  so  long  a  time 
in  the  decree  which  sets  aside  the  deed  from  his  father  to 
him  must  now  prevent  him  fjrom  controverting  it ;  especially 
as  her  does  not  allcfdge  ignorance  of  its  existence. 

If  one  permit,  encourage,  or  acquiesce  in  a  sale,  he  shall 
be  bound,  if  there  be  a  valuable  codsidejAtion,  although  he 
be  an  infant,  or  'feme  tonert    And .  the  same  consequence 
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follows  wiiere  the  representation  has  been  made  through  mis- 
take. []  Yem.  Rep.  137;  %  Id.  239;  Sugden  on  Tend. 
082  ;  1  Johns.  Oi.  Rep.  354 ;  2  Brown's  Ch.  Rep.  388.] 

Equity  will  not  interfere  against  a  bona  fide  purchaser  for 
a  valuable  consideration,  on  the  ground  of  accident.  [1  Sto> 
ry's  Eq.  ^  108.]  Nor  for  a  mistake  of  fact^  where  each  par- 
ty is  equally  innocent — whether  the  mistake  was  mutual  or 
unilateral.  [Sugden's  Vend.  297-9 ;  2  Atk.  Rep.  8 ;  2  Sto- 
ry's Eq.  168  ;  6  Johns.  Ch.  Rep.  166.]  Nor  where  a  party 
has  acted  in  ignorance  of  his  title  upon  a  mistake  of  law.  [1 
Story's  Eq.  ^  139.] 

.  The  defendant  is  entitled  to  occupy  Files'  positicHi  of  a 
purchaser,  against  whom  it  is  not  pretended  any  suspicion  of 
unfairness  lies.  {1  Johns.  Ch.  Rep.  213 ;  3  Id.  147 ;  4  Bibb's 
Rep.  482 ;  1  Gill  &  Johns.  Rep.  273.] 

The  deed  which  wps  executed  by  the  complainants,  and 
Gunnison  and  wife,  on  the  24th  September,  1831,  is  showa 
by  the  answer  of  the  defendant  to  have  been  lost,  and  the 
answer  is  agreed  to  be  taken  as  his  affidavit.  The  prelimi- 
nary proof  was  ample  to  let  in  secondary  evidence  of  itscoi>> 
tents ;  the  defendant  wa^^  the  custodian  of  the  deed,  as  well 
as  its  proinrietor.  [8  Porter's  Rep.  535 ;  9  Id.  39 ;  2  Ala. 
Rep.  61;  5  Id.  439;  6  Id.  589;  7  Id.  126.]  Mrs.  Gunni- 
son and  Lyon  prove  its  execution.  Russell's  deposition  shows 
that  he  is  solicitous  for  the  success  of  the  complainants.  Mrs.^ 
Gunnison  says  he  is  urging  the  prosecution  of  the  suit,  and 
Godbold  says  he  informed  him,  in  March,  1844,  that  he  was 
interested  to  the  amount  of  $5,000  in  the  complainants'  re- 
covery. 

Files  was  not  charged  with  notice  of  the  proceeding  had 
under  Laurendine's  will,  or  of  any  thing  that  was  shown  by 
the  Spanish  archives.  There  was  no  statute  requiring  them 
to  be  recorded  until  1833.  [Clay's  Dig.  503.']  If  the  an- 
swer does  not  explicitly  deny  notice,  it  is  enough  to  say  thaC 
the  rule  insisted  on  by  the  plaintiff's  counsel  does  not  ap- 
ply in  this  case,  where  the  defendant  insists  upon  a  legal 
title. 

The  decree  in  favor' of  Files  against  Peirre  Juzan  operated 
as. a  conveyance— was  acquiesced  in  for  more  than  twenty 
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years  without  complaint,  and  if  once  reversible  will  not  now 
be  disturbed. 

It  is  supposed  by  the  plaintiff's  counsel  that  the  bill  filed 
by  Johnston  and  Files  against  the  heirs  of  Juzan,  suggested 
to  Mr.  Elliott,  the  defendant's  counsel,  the  necessity  of  the 
deed  of  September,  1831.  This  conjecture  is  certainly  un- 
founded, as  that  bill  was  not  filed  until  November  of  that 
year.  As  for  the  deed,  it  most  probably  was  attached  to  the 
answer,  or  filed  with  it,  and  lost  simultaneously  with  all  the 
papers  in  that  cause. 

If  complainants  consented  to  receive  the  purchase  money 
of  Files'  administrator,  the  covenants  in  the  deed  made  by 
their  father,  would  be  obligatory  upon  them ;  and  they  could 
not  re-assert  a  title  against  Files'  heirs.  Equity,  instead  of 
assisting  them,  would,  under  such  circumstances,  have  en- 
joined an  action  by  them.  As  for  the  complainant,  John  B. 
he  sold  and  conveyed  the  twelve  and  a  half  acres,  previous 
to  the  commencement  of  this  suit— 4hus  re-affirming  what 
he  had  before  done ;  and  if  Peirre  Juzan  presented  a  merito- 
rious case,  he  could  not  recover  in  a  joint  proceeding. 

There  is  no  pretence  for  attributing  fraud  to  the  defendant 
in  expressing  the  belief  that  his  title  was  good,  when  the 
mortgage  was  satisfied — that  he  had  no  intention  to  over- 
reach the  complainants  is  indicated  by  the  offer  that  they 
should  come  and  participate  in  his  purchase.  As  for  a  mere 
mistake  in  point  of  fact,  we  have  seen  it  does  not  authorize 
the  interference  of  Chancery.  But  the  defendant's  repre- 
sentation did  not  influence  the  complainants'  decision,  and 
they  should  not  now  be  allowed  to  come  into  court  to  obtain 
permission  to  change  it.  If  all  other  arguments  fail,  we  in- 
sist upon  the  stateness  of  the  claim  made  by  the  bill. 

COLLIER,  C.  J. — The  allegation  in  the  original  bill,  that 
the  "  St.  Louis"  tract  was  conveyed  by  John  Baptiste  Lau- 
rendine,  the  elder,  to  D.  Juzan  and  wife,  to  the  survivor  of 
•  th^m,  and  afterx^ards  to  the  children  of  the  marriage,  is  not 
supported  by  the  proof;  and  it  may  perhaps  be  inferred  from 
the  frame  of  the  amended  bill,  was  intended  to  be  abandon- 
ed. As  a  substitute  however,  for  this  ground  of  relief,  the 
complainants  state  that  the  elder  Laurendine  and  his  wife. 
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mode  their  will,  by  which  each  bequeathed  and  devised  to 
the  other,  one  half  of  their  respective  estates,  and  the  residue 
to  their  children  ;  they  also  alledge  the  death  of  the  testator 
and  testatrix  previous  to  the  year  1808,  and  the  proceed- 
ing in  that  year,  under  the  sanction  of  the  then  Spanish  com- 
mandant  at  Mobile,  by  the  executor  of  their  I'espective  wills, 
that  an  inventory,  appraisement  and  division  of  the  estate 
committed  to  him  might  be  made  ;  further^  in  virtue  of  these 
proceedings,  their  mother  became  invested  with  a  separate 
estate,  in  which  D.  Juzan  could  have  no  other  interest  than 
that  of  a  tenant  by  the  courtesy.  It  is  then  alledged  that  the 
interest  which  passed  by  the  sale  to  Files,  in  1816,  ceased 
with  the  death  of  the  vendor,  in  1825,  and  the  land  in  ques- 
tion, vested  jointly  and  equally  in  all  his  children,  as  the 
heirs  of  their  mother. 

The  complainants  admit  that  they  made  a  contract  by 
which  they  relinquished  to  the  defendant  their  interest  in 
the  "  St.  Louis"  tract,  influenced  by  the  great  confidence 
they  had  in  him,  their  connection  with  him,  their  want  of 
education,  &/C.  Further,  that  there  is  a  deed  bearing  date 
in  September,  1831,  which  indicates  this  relinquishment,  re- 
corded in  the  County  Court  of  Mobile;  but  they  deny  that 
it  was  ever  executed  by  them,  or  if  it  was,  they  were  misin- 
formed as  to  its  contents,  and  not  being  able  to  read,  could 
not  inform  themselves. 

We  will  not  stop  to  inquire  whether  the  wife  of  D.  Juzan 
in  virtue  of  the  wills  of  her  father  and  mother,  and  the  conse- 
quent proceeding  became  invested  with  an  estate  which  de- 
scended to  her  heirfi,  in  despite  of  smy  alienation  by  her  hus- 
band. Conceding  this  to  be  so,  we  will  consider  the  trans- 
action of  the  complainants  with  the  defendant  upon  the  pre- 
tensions put  forth  by  the  bill. 

It  may  be  assumed,  for  it  is  abundantly  proved,  that  the 
complainants  were  ignorant  and  uneducated,  and  reposed 
great  confidence  in  the  justice,  integrity  and  sound  judgment 
of  the  defendant.  Upon  this  supposition,  we  will  examine 
the  law  applicable  to^the  grounds  upon  which  the  invalidity 
of  the  exclusive  claim  of  the  defendant  is  drawn  in  question. 
Xt  is  said  to  be  equally  a  rule  in  courts  of  law  and  equity,  that 
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fraud  is  not  to  be  presamed^  but  must  be  established  by  proof. 
Not  however  by  mere  circumstances  of  suspicion,  leading  to 
certain  results,  but  if  not  by  positive  and  express  proof  at  least 
by  circumstances  affording  strong  presumptions.  [1  Story 't 
Eq.  199,200.] 

If  one  person*  makes  a  representation  to  another,  who  ia 
going  to  deal  in  a  matter  of  interest,  uptm  the  faith  of  that 
representation,  he  shall  make  it  good,  if  he  knew  it  to  be 
false.  But  to  induce  the  interference  of  equity  in  sucb  a 
case,  it  is  not  enough  to  establish  the  fact  of  misrepresenta- 
tion ;  it  must  also  be  shown  to  have  been  in  a  matter  impor- 
tant to  the  interests  of  the  other  party,  and  that  it  actually  did 
mislead  him.  For  if  such  was  not  the  character  and  effect 
of  the  misrepresentation,  no  prejudicial  consequences  resulted 
from  it. 

A  misrepresentation  may  be  as  well  by  deed  or  acts,  as  by 
words ;  by  artifices  to  deceive  as  well  as  by  positive  assertions. 
And  whether  a  party  misrepresenting  a  fact  knew  it  to  be 
false,  or  made  the  assertion  without  any  precise  knowledge 
on  the  subject  is  immaterial,  for  the  affirmation  of  what  one 
does  not  know,  or  believe,  to  be  true,  is  equally  in  morals 
and  law,  as  unjustifiable  as  the  affirmation  of  what  is  known 
to  be  positively  false.  So  if  a  party  innocently  misrepresents 
a  fact  by  mistake,  it  is  equally  conclusive ;  for  it  operates  as 
a  surprise  and  imposition  on  the  other  party.  But  a  misrep- 
resentation in  a  matter  of  opinion  and  fact,  equally  open  to 
the  inquiries  of  both  parties,  and  in  regard  to  which  neither 
could  be  presumed  to  trust  the  other,  unless  it  be  a  mere  con- 
trivance of  fraud,  in  cases  of  peculiar  relationship  or  confi- 
dence ;  or  where  the  other  party  has  justly  reposed  upon 
it,  and  has  been  misled,  furnishes  no  ground  for  the  interfe- 
rence of  Equity.     [1  Story's  Eq.  200  to  212.] 

Nearly  allied  to  the  fraud  which  is  perpetrated  by  sugges- 
tio  falsi,  is  that  which  is  inferable  from  suppressio  vert.  To 
constitute  the  latter,  there  must  be  a  suppression  of  facts, 
which  one  party  is  imder  a  legal  or  equitable  obligation  to 
communicate,  and  in  respect  to  which  he  cannot  be  inno- 
cently silent ;  because  the  other  has  a  right,  not  merely  in 
foro*fonsci€nti(B,  hwi  juris  et  de  jure,  to  know.  [1  Story's  Eq. 
213  to  224.]    Where  there  is  a  peculiar  relation  of  a  confi- 
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de&tial  and  fiduciary  character,  as  principal  and  agent^  tru»- 
tee  and  cestui  que  trusty  &c.,  to  prevent  the  undue  advantage 
which  the  situation  of  one  of  the  parties  gives  him  over  the 
other,  the  law  requires  the  utmost  degree  of  good  faith  in  all 
transactions  between  them.  If,  in  such  case,  there  is 
any  mi^epresentation,  or  concealment  of  any  material  fact, 
or  any  just  suspicion  of  artifice,  or  undue  influence,  courts  of 
equity  will  interpose,  and  pronounce  the  trcmsaction  void, 
and  as  far  as  possible  restore  the  parties  to  their  original  rights. 
[1  Story's  £q.  224,  etpost.] 

In  regard  to  acts  done  and  contracts  made  by  parties  af- 
fecting their  rights  and  interests,  the  general  theory  of  the 
law  is,  that  in  lill  such  cases  there  must  he  full  and  free  con- 
sent, in  order  to  make  it  binding  upon  them.  Hence  it  is 
said,  that  if  consent  be  obtained,  by  meditated  imposition, 
circumvention,  surprise,  or  undue  influence,  it  is  to  be  treat- 
ed as  a  delusion,  and  not  as  a  deliberate  and  free  act  of  tRe 
mind.  For  although  the  law  will  not  inquire  generally  into 
men's  acts  and  contracts,  to  determine  whether  they  are  wise 
and  prudent,  yet  it  will  not  sufier  them  to  be  entrapped  by 
the  fraudulent  contrivances,  or  cunning,  or  deceitful  man- 
agement of  those,  who  purposely  mislead  them.  [1  Su^'s 
Eq.  227.] 

Mefe  weakness  of  intellect,  if  the  party  is  compos  mentis^ 
does  not  deprive  him  of  the  capacity  to  contract ;  but  imbe*- 
eility  of  understanding  constitutes  a  material  ingredient  in 
examining  whether  a  bond,  or  other  contract  has  been  obtain-* 
edby  fraud,  or  imposition,  or  undue  influence ;  for  although 
a  contract  made  by  a  man  of  fair  understanding,  may  not  be 
set  aside,  merely  because  it  was  a  rash,  improvident,  or  hard 
bargain,  yet  if  made  with  a  person  of  imbecile  mind,  the  in- 
ference naturally  arises,  that  it  was  obtained  by  circumven- 
tion or  undue  influence.  [1  Story's  Eq.  238  to  242.]  In 
Blackford  v.  Christian,  1  Enapp's  Rep.  77,  Lord  Wynford 
said,  a  bargain  into  which  a  weak  mind  is  drawn,  under  the 
influence  of  deceit  and  falsehood,  ought  not  to  be  held  valid. 
And  a  degree  of  weakness  of  intellect  far  below  that  which 
would  justify  a  jury,  under  a  commission  of  lunacy,  in  finding 
him  incapable  of  controlling  his  person  and  property,  coupled 
with  other  circumstances,  to  show  that  the  weakness,  such  as 
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*  it  was,  had  been  taken  advantage  of,  will  be  sufficient  to  set 
aside  any  important  deed. 

Mere  inadequacy  of  price,  or  other  inequality  in  the  bar-, 
gain,  is  not,  it  is  said,  to  be  understood  as  constituting  fer  se 
a  ground  to  avoid  a  bargain,  in  equity.  Cotirtsof  Equity  as 
well  as  courts  of  law,  act  upon  the  ground,  that  evQry  per- 
son, who  is  not,  from  his  peculiar  condition  or  circumstan- 
ces, under  disability,  is  entitled  to  dispose  of  his  property 
in  such  manner,  and  upon  such  terms  as  he  chooses ;  and 
whether  his  bargains  are  wise  and  discreet  or  otherwise,  pro- 
fitable or  unprofitable,  are  considerations  not  for  courts  of 
justice,  but  for  the  party  himself  to  deliberate  upon.  Where 
however,  the  inadequacy  is  such  as  to  demonstrate  some  gross 
imposition,  or  undue  influence,  or,  to  use  an  expressive 
phrase,  shock  the  conscience,  and  amount  in  itself  to  con- 
clusive and  decisive  evidence  of  fraud,  equity  ought  to  in- 
terfere. And  gross  inadequacy  of  price,  when  connected 
with  suspicious  circumstances,  or  peculiar  relations  between 
the  parties,  affords  a  vehement  presumption  of  fraud.  [1 
Story's  Eq.  240-50;  Eaton  v  Patterson,  1  S.  &  P.  Rep.  9; 
Bozman,  et  al.  v.  Dranghan,  3  Stew.  Rep.  243.] 

We  have  thus  concisely  stated  the  law  applicable  to  the 
grounds  upon  which  the  contract  between  the  parties  has 
been  assailed  in  argument,  and  have  gone  quite  beyond  what 
the  allegations  of  the  bill  required.  It  has  not  been  thought 
necessary  to  cite  the  authorities  upon  these  points  in  detail ; 
they  are  noticed  by  Mr.  Justice  Story,  in  his  Commentaries 
upon  Equity,  and  do  not  lay  down  the  law  more  favorable  to 
the  complainants  than  the  summary  we  have  made. 

There  is  certainly  nothing  in  the  proof  found  in  the  re- 
cord, to  indicate  that  the  defendant  made  any  misrepresenta- 
tion, or  suppressed  any  material  fact,  which  could  have  influ- 
enced the  complainants'  judgment  in  entering  into  the  con- 
tract with  him.  It  cannot  be  inferred  that  he  had  any  infer* 
mation  in  respect  to  the  title  to  the  land,  of  which  they  were 
not  fully  in  possession.  So  far  from  profiting  by  his  superior 
intelligence,  and  great  influence  over  th^  complainants,  the 
defendant  proposed  to  them  shortly  after  his  purchase  at  the 
conmiissioners'  sale,  and  of  Armstrong's  lease,  that  they  should 
participate  with  him  in  the  land,  and  become  joint  propria* 
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tors  together  with  their  brother-in-law,  Mr.  Gunnison,  upon 
contributing  equal  shares  of  what  he  had  expended  in  disen- 
cumbering it.  The  defendant  did  not  deny  their  right  to  be 
paid  their  proportions  of  what  was  due  upon  the  mortgage  ; 
this  seems  to  haife  been  conceded,  and  the  cash  payment  s 
and  conveyance  of  the  twenty-five  acres  was  intended  to  ex- 
tinguish it.  Whatever  the  defendant  may  have  thought  of 
his  title,  the  mortgage  being  extinguished,  it  is  not  material 
to  consider,  as  it  is  perfectly  clear  that  he  did  not  insist  on 
its  validity  as  against  the  complainants  ;  but  was  not  only 
willing,  but  actually  proposed  that  they  should  enjoy  the 
"  St.  Louis"  tract  upon  equal  terms  with  himself.  In  de- 
ciding upon  this  proposition,  we  can  discover  no  reason  for 
concluding  that  its  rejection  was  not  voluntary ;  and  the  evi- 
dence is  altogether  satisfactory  to  show  that  their  consent  was 
freely  given  to  the  agreement  which  was  entered  into,  to  ac- 
cept two  hundred  and  fifty  dollars  in  money,  and  twenty- 
five  acres  of  land,  including  the  family  residence,  in  full  sa- 
tisfaction, not  only  of  what  was  due  upon  the  mortgage,  but 
of  their  claim  to  the  land.  This  is  abundantly  shown  by 
the  testimony  of  Mrs.  Gunnison  and  Newbold,  both  of  whom 
testify  fully  and  directly  to  the  point.  The  latter  says,  up- 
on hearing  of  the  arrangement,  shortly  after  it  was  agreed 
upon,  he  advised  the  complainant  to  apply  to  the  defendant 
for  more  land,  to  which  they  answered  that  they  had  as  much 
land  as  they  wanted ;  that  they  had  rejected  the  ofier  of  the 
defendant  to  take  an  equal  share  of  the  land,  upon  the  pay* 
ment  of  the  same  proportion  of  the  purchase  money,  and  were 
perfectly  satisfied.  In  addition  it  may  be.  said  that  there  is 
nothing  to  warrant  the  conclusion  that  the  defendant  has 
availed  himself  of  his  connection  with  the  complainants,  or 
their  confidence  to  gain  an  advantage  which  they  did  not  freely 
accord.  To  say  nothing  of  the  evidence  furnished  by  other 
ivitnesses,  Mrs.' Gunnison  explicitly  affirms  that  he  has  al- 
-ways  dealt  justly  with  them. 

The  defendant  must  have  paid,  or  made  himself  liable  for 
about  six  thousand  dollars  in  acquiring  the  land  in  question, 
including  the  sum  due  on  the  mortgage,  the  amount  paid  to 
Files'  administrator,  and  to^  Armstrong  on  his  lease.  It  is 
difficult  to  say  what  was  its  value  in  1825.     Mr.  Russell 
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says  it  was  probably  worth  fifteen  or  twenty  thousand  dol- 
lars, while  Mr.  Newbold  puts  it  down  at  five  thoosand  dol- 
lars. The  truth,  we  presume  is,  that  unimproved  land,  situa- 
ted so  remote  from  the  city,  had  no  defined  value  at  that  ear- 
ly day,  but  depended  rather  upon  its  particular  locality,  and 
the  conjectural  estimate  which  those  desirous  of  purchasing 
might  form  of  the  future  growth  of  Mobile.  It  is  not  pre- 
tended iliAt  any  effort  was  made  by  the  defendant,  or  any  one 
else;  to  disparage  the  title  which  would  be  acquired  by  a  pur- 
chaser at  the  commissioners'  sale  ;  but  it  is  fairly  inferable 
from  what  seemed  to  be  the  opinion  as  to  the  title  of  D.  Ju« 
zan,  that  it  was  supposed  a  purchaser  would  occupy  the  si- 
tuation of  Files'  heirs,  and  upon  the  mortgage  being  d\^charg- 
ed,  would  have  a  perfect  title.  This  being  the  case,  it  is 
safer  to  take  the  sum  at  which  the  defendant  purchased,  with 
the  incumbrance  of  the  mortgage  and  lease,  as  a  criterion  of 
value,  than  the  mere  opinions  of  witnesses  at  this  distance  of 
time,  no  matter  how  honestly  formed.  But  it  cannot  be  im* 
portant  to  consider  whether  the  defendant  disembarrassed  the 
title,  and  acquired  the  possession  at  a  sum  much  below  the 
value  of  the  land ;  for  if  this  was  so,  be  claimed  no  exclu- 
sive benefit  from  it,  but  voluntarily  tendered  to  the  defend- 
ants an  equal  participation  in  it. 

The  proofs  in  the  record  do  not  enid)le  us  to  determine,  with 
any  degree  of  accuracy,  what  was  the  value  of  the  twenty-^five 
acres  allotted  to  the  complainants-its  precise  location  in  respect 
to  the  residue  of  the  tract — ^the  character  of  its  soil,  whether 
comparatively  inferior,  or  more  fertile — ^the  extent  of  the  im- 
provements, theit  jcost,  &c.  Nearly  all  the  witnesses  con- 
cur in  the  opinion  that  its  situation  and  improvements  made 
it  more  valuable  than  any  part  of  the  tract  of  the  same  extent. 
Perhaps  too,  not  only  the  complainants,  but  their  sisters  abo, 
may  have  placed  a  higher  estimate  upon  it,  because  it  was 
the  parental  homestead,  in  which  they  had  been  nurtmed 
from  their  earliest  childhood.  Whatever  may  be  the  tratb 
of  the  ease,  it  cannot  be  assumed  that  in  the  transaction  be- 
tween the  complainants  and  defendant,  there  was  snch  un- 
conscionableness  or  inadequacy  of  consideration  given  for 
what  the  former  yielded  up,  a^  would  "  shock  the  consei-* 
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ence,  and  amount  in  itself  to  conclusive  or  decisive  evidence 
of  fraud.''        •  , 

What  has  been  said  will  show  that  there  was  no  meditat- 
ed imposition,  circumvention,  surprise,  or  undue  influence  in 
the  sense  in  which  the  law  understands  these  terms,  and  it 
cannot  therefore  be  said  that  the  complainants  were  beguiled 
into  a  contract  which  their  better  informed  judgment  would 
have  repudiated.  It  is  not  alledged  that  the  complain- 
ants are  persons  of  such  imbecile  intellects  as  to  require 
a  Court  of  Equity  to  scan  their  contracts  with  unusual  care, 
or  guard  their  interests  with  extraordinary  circumspec- 
tion— ^the  want  of  education  and  information  is  the  extent  to 
which  the  allegation  and  proofs  go. 

Can  the  complainants  all  unite  in  a  bill  which  seeks  to  set 
up  the  deed  executed  by  D.  Juzan  to  his  son  Pierre  in  1816, 
or  would  not  the  union  of  such  a  ground  of  relief,  with  alle- 
gations which  equally  affect  all  the  complainants,  make  the 
bill  multifarious?  However  this  might  he,  if  the  bill 
were  thus  framed,  no  relief  is  prayed,  but  such  as  pertains  to 
the  allegations,  which  alike  affect  all  the  complainants.  The 
separate  deed  then,  to  the  complainant  Pierre,  may,  in  the 
consideration  of  this  case,  be  placed  entirely  out  of  view. 
We  would,  however,  remark,  that  as  more  than  twenty 
years,  which  was  the  limitation  to  actions  for  the  recovery 
of  real  estate,  when  this  suit  was  commenced,  had  elapsed 
after  he  attained  his  majority,  and  the  assertion  of  an  adverse 
claim  had  been  continued  for  a  longer  period,  we  cannot  very 
Tjvell  perceive  how  he  can  be  relieved  in  Equity,  even  con- 
ceding that  the  decree  annulling  the  deed,  at  the  instance  of 
Files,  is  itself  a  nullity. 

The  complainants  aver  that  a  deed,  dated  the  24th  Sep- 
tember, 1831,  by  which  they  purport  to  relinquish  all  their 
interest  in  the  "  St.  Louis"  tract  is  recorded  in  the  County 
Court  of  Mobile— they  declare  that  they  have  no  recollec- 
tion of  ever  having  executed  that  or  any  other  deed  for  the 
land  in  question,  and  therefore  deny  its  genuineness.  G.  C. 
Russell,  whose  name  appears  upon  the  record  as  a  subscribing 
Tvitness,  testifies  that  he  has  no  recollection  of  ever  having  at- 
tested the  original,  believes  he  did  not,  and  thinks  it  question- 
able whether  he  was  about  Mobile  at  the  time. 
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The  defendant  repels  the  allegation  in  respect  to  the  spa- 
riousness  of  the  deed  with  a  positive  denial,*  anfd  declares  that 
it  was  executed  by  the  complainsmts,  with  full  knowledge  of 
what  they  were  doing.  Mrs.  Gunnison  testifies  "  That  sbe, 
her  husband,  Pierre  and  John  Juzan  executed  a  deed  for  the 
''St.  Louis"  tract  to  T.  L.  Toulmin,  in  September,  1831." 
J.  G.  Lyon  who  was  clerk  of  the  Circuit  Court  of  Mobile,  in 
1831,  states  that  in  that  year  he  was  at  the  house  of  the  de- 
fendant, and  there  found  the  complainant  Pierre,  with  hia 
shoulder  dislocated,  so  that  he  could  not  use  his  hand  ;  wit- 
ness believes  he  then  signed  the  name  of  Pierre  (at  his  request) 
to  a  deed  which  he  executed  to  the  defendant,  and  believes 
the  deed  in  question  is  the  one  which  was  then  executed,  as 
there  is  no  other  deed  between  the  same  parties  attested  by 
him.  Witness  has  a  pretty  distinct  recollection  of  having 
taken  the  acknowledgment  of  Mrs  John  B.  Jyzan,  and  thinks 
it  was  to  the  same  deed.  He  has  no  recollection  that  G.  C. 
Russell  attested  the  deed,  though  he  thinks  he  was  at  the 
defendant's  house  at  the  time  referred  to.  Witness  believes 
that  the  deputy  of  the  clerk  of  the  County  Court,  who  regis- 
tered the  deed,  was  feuniliar  with  his  hand-writing,  and  would 
not  have  recorded  it,  unless  the  acknowledgment  of  its  exe- 
cution, which  purports  to  have  been  made  by  him,  was  gen- 
uine. • 

Lewis,  who  was  clerk  of  the  County  Court  when  the  deed 
was  recorded,  states,  that  both  himself  and  deputy  were  fisi- 
miliar  with  Mr.  Lyon's  hand-writing ;  that  he  believes  it 
could  not  have  been  counterfeited,  while  he  was  clerk,  so  as 
to  have  caused  the  registry  of  a  deed  which  purported  to  have 
been  acknowledged  before  him. 

This  proof,  we  think  quite  sufficient  to  establish  the  ex- 
istence of  the  deed.  Mr.  Russell's  testimony  amounts  to  no 
more  than  this,  viz :  that  he  has  no  recollection  of  ever  hav- 
ing attested  a  deed  similar  to  that  in  question,  and  expresses 
confident  belief  that  he  never  saw  or  heard  of  it  for  years  af- 
ter it  bears  date,  when,  for  the  first  time,  he  saw  it  upon  re- 
cord in  the  County  Court  of  Mobile.  It  is  difficult  to  avoid 
the  conclusion,  however  accurate  the  memory  of  Mr.  R. 
generally  is,  (as  one  or  more  of  the  witnesses  state,)  in 
this  instance  it  is  most  probably  at  fault.     Be  this  as  it  roajj 


JANUARY  TERM,  1846. «9t 

Juzan,  et  al.  v.  Toulmin, 

when  his  testimony  is  placed  in  opposition  to  that  of  Mr.  Ly- 
on and  Mrs.  Guimison,  to  say  nothing  of  the  defendant's  an- 
swer, it  must  yield  to  the  positive  statement  of  facts  and  cir- 
cumstances they  respectively  narrate.  The  ordinary  tests 
applied  to  ascertain  facts,  and  the  rules  by  which  evidence 
is  weighed,  both  show  a  preponderance  of  proof  on  the  part 
of  the  defendant.  Here  the  complainants'  witness  has  no 
recollection  of  ever  having  attested,  seen  or  heard  of  the  deed, 
and  hence  concludes  that  it  was  never  executed  as  it  pur- 
ports ;  while  one  of  the  defendant's  witnesses  positively  af- 
firms its  execution  by  herself,  her  husband,  and  the  com- 
plainants, and  the  others  state  facts  which  directly  corroborate 
her  testimony,  and  standing  alone,  is  quite  as  potent  a  wit- 
ness as  Mr.  R.  In  this  state  of  proof  there  is  but  little  room 
for  controversy  upon  this  point. 

Parties  and  persons  interested,  are  recognized  as  compe- 
tent witnesses,  in  respect  to  the  facts  and  circumstances  ne- 
cessary to  lay  a  foundation  for  secondary  evidence  of  a  wri- 
ting, as  that  a  search  has  been  made  and  it  cannot  be  found* 
[3  Phil.  Ev.  C.  ^  H's  Notes,  1218-9,  and  cases  there  cited.] 
No  certain  rule  can  be  laid  down  as  to  the  proof  necessary  to 
establish  a  loss;  the  degree  of  diligence  must  depend  on  the 
nature  of  the  transaction  to  which  the  paper  relates,  its  ap- 
parent value  and  other  circiunstances.  The  rigor  of  the 
common  law,  it  is  said,  has  been  relaxed  in  this  respect,  and 
the  non-production  of  instruments  is  now  excused  for  rea- 
sons more  general  and  less  specific,  upon  grounds  more  broad 
and  liberal  than  were  formerly  admitted.  If  any  suspicion 
hangs  over  the  instrument,  or  that  it  is  designedly  withheld, 
a  rigid  inquiry  should  be  made  into  the  reasons  of  its  non- 
production.  But  when  there  is  no  such  suspicion,  all  that 
ought  to  be  required  is  reasonable  diligence  to  obtain  the 
original — ^in  fact  courts  in  such  cases  are  extremely  liberal. 
[3  Phil.  C.  &  H.  Notes,  1223  to  1233;  1  Starkie's  Ev.  349 
to  364,  1  Am.  ed. ;   Greenl.  Ev.  593-4,] 

In  Mordecai  v.  Beall,  8  Porter's  Rep.  529,  the  plaintiff 
proved  that  a  deed  under  which  he  claimed  had  once.exist- 
edy  and  traced  it  to  the  possession  of  a  third  person,  who  had 
intermarried  with  the  grantee,  a  female ;  proved  that  it  had 
been  demanded   of  that  person  who  failed  to  produce  it, 
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and  that  he  now  resided  in  another  State.  Further,  that 
search  and  inquiry  had  been  made  of  others,  who  it  was  sup* 
posed  might  have  the  deed,  but  without  effect.  It  was  held, 
that  the  preliminary  proof  was  sufficient,  and  as  it  coHld  not 
be  intended  that  the  plaintiff  had  any  motive  in  withholding 
it,  a  copy  from  the  records  of  the  court  was  admissible.  To 
the  same  effect  is  Swift  v.  Fitzhugh,  9  Porter's  Rep.  39 ; 
Beall  V.  Dearing,  7  Ala.  Rep.  124. 

The  defendant  states  in  his  answer,  that  he  thinks  he  hand- 
ed the  deed  of  September,  1831,  together  with  other  papers, 
to  his  counsel,  the  late  Mr.  Elliott,  to  enable  him  to  prepare 
his  answer,  anfl  make  defence  to  a  suit  in  Chancery  com- 
menced against  himself  and  the  heirs  of  D.  Juzan,  deceased, 
in  November,  1831,  by  Thomas  Johnston  and  the  heirs  of  D. 
Files.  That  he  has  never  seen  it  since  his  answer  in  that 
cause  was  filed,  though  he  has  made  the  most  anxious  and 
diligent  search  for  the  deed,  and  caused  a  search  to  be  made 
among  the  papers  of  his  late  counsel ;  that  hoping  to  find  it  in 
the  file  of  the  cause  referred  to,  he  applied  at  the  proper  office, 
and  was  informed  that  not  a  paper  pertaining  to  it  was  re* 
maining  in  court.  He  thereupon  employed  the  register  in 
Chancery,  and  the  former  deputy  clerk,  as  well  as  others  to 
examine  all  the  files  and  books  of  reference  in  the  court  of 
Chancery,  as  also  in  the  Circuit  Court,  on  the  equity  side  of 
which  the  suit  was  instituted  and  determined.  But  all  his 
efforts  to  recover  the  deed  proved  unavailing.  .  This  answer, 
conceding  to  it  the  force  of  testimony,  it  is  insisted,  is  not 
sufficient  to  establish  a  loss,  so  as  to  let  in  secondary  proof, 
and  if  it  was,  its  effect  is  destroyed  by  the  evidence  of  the 
complainant's  witness,  S.  Chastang.  In  respect  to  the  testi- 
mony of  this  witness,  it  by  no  means  establishes  the  exis- 
tence o'f  the  deed  of  September,  1831.  He  merely  states, 
that  the  complainant,  John  B.,  married  his  sister,  that  he 
spent  a  night  at  the  defendant's  house  since  the  institution  of 
this  suit,  when  the  defendant  "  brought  out  a  pocket  book, 
from  which  he  took  a  paper  and  read  a  portion  of  it  to  depo- 
nent, containing  the  names  of  the  complainants.^*  Defend- 
ant i''  said  this  was  a  deed  from  the  complainants  for  the 
land  now  sued  for ;  defendant  did  not  leave  the  deed  in  his 
hands,  nor  does  he  know  any  thing  of  what  it  contained  of 
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his  own  knowledge."  This  witness  thus  disclaiming  all 
knowledge  of  the  contents  of  the  paper  produced,  his  testi- 
mony is  worth  nothing,  except  so  far  as  it  relates  the  state- 
ment of  the  defendant  to  him  ;  and  thus  far  we  think  it  may 
be  reconciled  with  the  assertion  of  the  loss  of  the  deed,  which 
is  made  in  the  answer,  by  supposing  that  the  paper  which  the 
defendant  took  from  his  pocket  book  was  a  transcript  from  the 
record  of  the  County  Court.  The  presumption  is  both  rea- 
sonable and  natural,  that  the  defendant  obtained  such  a  copy, 
if  he  had  not  the  original  in  order  to  prepare  his  defence ; 
and  if  he  had  the  original,  which  he  did  not  intend  to  pro- 
duce, it  can  hardly  be  believed  that  he  showed  it  to  the  wit- 
ness ;  especially  as  he  was  nearly  connected  with  one  of  the 
complainants. 

The  evidence  then,  is  such  as  induces  a  fair  presumption 
of  loss,  and  we  cannot  see  in  the  facts  any  thing  to  warrant 
the  inference  that  the  deed  is  designedly  withheld.  .  [See  1 
Caine'B  Cas.  in  Ev.  27 ;  2  Johns.  Cas.  488 ;  2  Caine's  Rep. 
367;  3  McC.  322;  3  Wend.  Rep.  296;  1  Pet.  Rep.  591-6; 
3  Verm.  Rep.  399  ;  12  Johns.  194 ;  9  Cow.  Rep.  208 ;  1 
Garr.  4*  P.  Rep.  282 ;  4  Wend.  Rep.  543 ;  7  Pet.  Rep.  99; 
6  Binn.  Rep;  59.]  It  is  difficult  to  conceive  of  any  object 
that  could  have  been  promoted  by  the  forgery  of  Mr.  Rus- 
sell's name  as  a  subscribing  witness  to  the  execution  of  the 
deed.  It  was  good  without  any  witnesses,  where,  as  in  this 
instance,  it  was  acknowledged  by  the  grantors ;  and  the  law 
was  so  ruled  by  this  court,  previous  to  1831.  The  evidence 
of  loss,  then,  being  sufficient,  it  was  allowable  to  prove  the 
contents  of  the  deed  by  a  copy  from  the  registry. 

But  conceding  that  the  evidence  was  both  incompetent 
and  insufficient  to  establish  the  deed  and  its  contents,  and  is 
the  complainant's  title  to  relief  meide  out  ?  We  will  not 
stop  to  inquire  whether,  as  the  complaints  have  denied  the 
genuineness  of  the  deed,  which  is  registered,  and*  the  de- 
fendant sufficiently  excuses  its  non-production,  the  onus  does 
not  rest  upon  the  complainants,  of  showing  that  it  was  not 
exeeuted  by  them  ;  or  if  this  be  not  so,  whether  under  the 
state  of  the  pleadings,  less  conclusive  proof  of  loss  is  not  suf- 
ficient to  let  in  secondary  evidence  of  its  contents.  Placing 
the  deed  entirely  out  of  view,  and  we  have  seen,  that  the 


696 ALABAMA. 

Jones  &  Co/v.  DonnelL 


by  the  sheriff  as  levied  on  certain  property.  The  ca,  ctd  res. 
is  returned  executed.  Both  writs  were  issued  on  the  1st  Jan- 
uary, 1845,  and  are  made  returnable  to  a  court  to  be  holden 
on  the  1st  Monday  of  March,  1845. 

The  defendants  appeared,  at  a  court  holden  for  the  spring 
term,  1845,  and  pleaded  in  abatement  of  the  attachment  as 
follows,  to  wit : 

1.  That  they  were  not  about  to  dispose  of  their  property 
fraudulently,  with  intent  to  avoid  the  payment  of  the  debt 
sued  for,  and  were  not  in  any  way  liable  to  have  an  attach- 
ment sued  out  against  their  estate,  and  thus,  &c.,  wherefore 
they  pray  judgment  of  the  attachment,  and  the  proceedings 
thereon,  and  that  the  same  may  be  quashed. 

The  plaintiff  demurred,  and  his  demurrer  was  sustained. 

2.  After  craving  and  having  oyer  of  the  attachment,  they 
plead  that  it  is  returnable  to  the  first  Monday  of  March,  1845, 
when  by  law  the  Circuit  Court  was  provided  to  be  holdei^on 
the  seventh  Monday  after  the  fourth  Monday  of  March,  1845, 
and  that  no  court  was,  or  could  be,  holden  on  the  first  Mon- 
day of  March. 

3.  A  similar  plea,  craving  oyer  of  the  ca,  ad  res.  and  at- 
tachment, and  asserting  their  belief,  that  at  the  commence- 
ment of  the  suit  by  original  writ,  the  plaintiff  caused  the  writ 
of  attachment  also  to  be  sued  out. 

On  this  the  plaintiff  took  issue. 

The  plaintiff  replied  to  the  second  plea,  that  at  the  time 
when  the  ca.  ad  res.  and  attachment  were  sued  out,  the  sta- 
tute provided  for  a  court  to  be  holden  on  the  first  Monday  of 
March,  1845,  and  that  after  the  suing  out  of  said  writs,  by 
an  act  passed  27th  January,  1845,  the  time  of  holding  said 
court  was  changed  to  the  seventh  Monday  after  the  fourth 
Monday  of  March. 

The  defendants  rejoined,  that  the  act  of  27th  Jannary, 
1845,  contained  no  provision  or  authority  by  which  process 
issued  to,  and  returnable  on  the  first  Monday  of  March, 
should  be  held  lawfully  returnable  to  the  court  to  be  held 
on  the  seventh  Monday  after  the  fourth  Monday  of  March. 

The  plaintiff  demurred,  and  his  deniurrer  was  sostainedby 
the  epurt. 
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At  the  trial  of  the  issae,  the  venliet  was  far  the  plaintiff, 
and  tbereapon  the  defhudaai  asked  leave  to  plead  av;er  to  tbidi 
w^ioii,  a  plea  of  uaury,  which  the  court  refuaed  to  allow  im- 
lass  th^  defwdant^  would  consent  that  judgment  migtit-  b^ 
rendered  for  the  si^m  originally  loaned,  with  interest  thereon  ; 
thereupon,  as  stated  in  the  judgment  entry,  came  a  jury,  wha 
found  for  the  plaintiff,  and  assessed  his  damages,  for  which 
judgment  was  given. 

It  is  now  assigned  as  error,  that  the  court  erred — 

1.  In  sustaining  the  demurrer  to  the  first  plea  in  abate- 
ment. 

2.  In  sustaining  the  demurrer  to  the  rejoinder  to  the  repl> 
cation  t6  the  second  plea. 

3^.  In  refusing  permission  to  the  defendants  to  plead  over 
after  the  determination  of  the  issue  joined  in  the  third  plea. . 

4.  In  sufaoaitting  the  cause  to  the  determination  of  a  second 
jury,  and  refusing  permission  to  phad. 

^  In  not  rejfering  the  demurrer  to  the  replication,  which 
is  bad,  inasmuch  as  it  concludes  to  the  country. 

J.  T^Lomi^GTON,  for  the  plaintiff  in  error, 
T.  WihidJiMBf.  contra. 

GOLDTHWAITE,  J— L  The  first  plea  in  abatement 
was  properly  overruled,  because  the  defendant  cannot  traverse 
or  put  in  issue  the  grounds  on  which  the  process  is  sued  out. 
The  statute,  it.  is  true,  uses  the  term  ong^waZ  attachment,  but 
we  have  repeatedly  held,  these  ancillary  proceedings  are 
governed  by  the  same  rules.  The  distinction  pointed  at  by 
tfae  statitfe  is,  between  original  and  judicial  attachments. 

2.  The  demurrer  to  the  rejoinder  to  the  replication  to  tlie 
third  plea  presents  the  question  whether  tfae.alteratflkuiofthe 
term  of  a  court  by  statute,  carries  with  it  and  saves  all  pro- 
cess then  issued,  and  retinmable  to  the  term  as  fixed  by  the 
pre-existing  laws.  We  do  not  consider  this  a  debateable 
matter,  for  every  one  must  take  notice  of  the  periods  at  which 
courts  are  to  be  holden ;  and  process,  continuances,  and  other 
matters  are  understood,  not  with  reference  to  the  statutes  as 
they  are  when  the  proceedings  may  be  originated,  but  ac* 
88 


698 ALABAMA, 

JoDM  dL  Ga  V.  O'DonnelL 


carding  also,  to  such  changes  as  the  sovereign  authority  may 
direct.  In  Walker  v.  The  State,  6  Ala.  Rep.  360,  we  con- 
sidered the  surety  to  a  recognizance,  as  bound  to  take  notice 
of  the  change  of  time  in  holding  the  term  of  a  court,  and  that 
decision  seems  to  be  conclusive  of  the  matter  now  presented. 
The  demurrer  was  properly  sustained. 

3.  When  a  demurrer  to  a  plea  in  abatement  is  sustained, 
the  formal  judgment  is  one  of  respondeas  ouster y  but  in  prac- 
tice with  us|  this  is  rarely,  if  ever,  entered,  and  the  judg- 
ment entry  merely  recites,  that  the  demurrer  was  overruled. 
If  the  defendant  wishes  to  plead  over,  he  is  permitted  to  do 
so,  and  if  he  does^^not,  no  injury  accrues.  [Massey  v.  Walk- 
eri  8  Ala.  Rep.  167.]  If  the  parties  go  to  trial  upon  an  issue 
ansing  upon  a  plea  in  abatement,  then  the  judgment  is  final 
if  against  the  defendant,  and  the  damages  may  be  assessed. 
[Chitty's  Plead,  403.]  This  is  said  to  be  the  consequence  of 
pleading  a  false  plea,  the  effect  of  which,  if  found  true,  is  to 
abate  the  suit.  There  was  then  no  error  in  refusing  to  pennit 
the  party  to  plead  over  to  the  action,  and  if  again  submitted  to 
the  jury  on  the  general  issue,  or  any  special  defence,  no  in- 
jury has  accrued  to  the  defendant.  But  if,  as  the  defendant 
supposes,  and  as  the  entry  indicates,  the  cause  was  submitted 
to  another  jury,  after  the  first  had  rendered  their  verdict  on 
the  issue  in  abatement,  it  is  not  ^  irregularity  of  which  the 
party  can  complain,  as  no  injury  to  him  could  possibly  result 
from  it.  The  other  points  raised,  axe  too  unimportant  to  re- 
quire consideration,  as  there  is  no  question  the  erroneous  con- 
clusion of  the  replication  to  the  country  is  not  a  ground  of 
general  demurrer. 

Judgment  affirmed. 
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GEE  V.  BACON. 

1.  The  bank  notes  of  the  Pennsylvania  Bank  of  the  U.  S.,  cannot  be  set  off 
to  a  note  sued  upon  by  the  trustees  of  the  Bank,  to  whom  it  had  been  as- 
signed for  the  payment  of  its  creditors. 

3.  G.  having  large  tiunsactions  with  the  Penn.  B.  U.  S.  by  borrowing  mo- 
ney, made  a  settlement  with  an  agent  of  the  Bank,  and  discharged  the 
principle,  and  for  the  payment  of  nsmioos  interest,  transfened  notes  on 
linee  persons,  and  ezecnted  a  goaranQr  for  their  payment  These  notes 
were  by  the  Bank  transfenedto  trustees,  for  the  payment  of  creditoKV,  and 
B,as.the  agentof  the  trustees^  reduced  the  notes  to  judgment  G  then 
made  an  agreement  with  B,  by  which  he  obtained  the  control  of  the  judg- 
ments, and  took  up  his  guaranty,  and  executed  his  own  note  for  the  amount 
due,  B  being  ignorant  of  the  usury — ^Held,  that  there  was  a  sufficient  con- 
sideration for  the  note,  and  that  it  was  not  affected  by  the  usuiy  in  the 
original  contract 

Error  to  the  Circuit  Court  of  Wilcox. 

Assumpsit  by  the  defendant  in  error,  against  the  plaintiff 
in  error,  on  a  promissory  note  made  by  him,  for  $7,226  20. 
payable  to  his  own  order.  The  plaintiff  alledged  an  indorse- 
ment, and  declared  upon  it  in  the  usual  mode.  The  defend- 
ant pleaded  non  assumpsit^  want  of  consideration,  and  a  spe- 
cial plea,  that  the  promissory  note  sued  on,  was  given  for  the 
loan  and  forbearance  of  ^20,000,  for  the  space  of  twelve 
months,  and  that  the  whole  amount  specified  in  said  note, 
is  interest  given  for  the  loan  and  forbearance  of  the  said  sum 
of  money  for  twelve  months,  which  exceeds  the  rate  of  eight 
per  cent  per  annum ;  whereby  and  by  force  of  the  statute, 
&c.,  the  said  iiot%  became,  and  was  wholly  void,  d&c;  and 
for  further  plea,  actio  non,  ice,  because  he  says,  the  Pennsyl* 
▼ania  Bank  of  the  United  States,  is  the  real  party  in  interest 
in  this  suit,  and  the  present  plaintiffs  sue  on  this  note,  as  the 
mere  trustees,  and  assignees  of  said  Bank,  without  interest. 
They  have  never  given  any  consideration  for  said  note,  and 
have  no  interest  in  this  suit,  or  in  the  recovery  expected,  ex- 
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eept  as  such  trustees ;  and  that  said  Bank,  before  and  at  the 
time  of  the  commencement  of  this  suit,  to  wit,  at  the  county 
aforesaid,  was,  and  still  is,  indebted  to  him,  the  said  defend- 
ant, in  the  sum  of  ten  thousand  dollars,  for  so  much  money 
by  said  bank  had  and  received,  to  and  for  the  use  of  said  de- 
.  fendant,  and  also,  for  divers  goods,  wares,  &c.,  notes,  bills  of 
exchange,  sold  and  delivered  by  said  defendant  to  said  bank, 
at  its  request ;  and  for  money  advanced,  &c.  &c.  which  sums 
of  money,  so  due  and  owing  from  said  bank  to  said  defendant 
exceeds  the  damages  sustained  by  plaintiffs,  by  reason  of  the 
non-performance  by  him,  said  defendant,  of  said  profuse,  Sec. 
out  of  which  said  sum  of  money,  said  defendant  is  ready, 
and  offers  to  set  off  and  allow  to  said  plaintiffs,  the  full  amount 
of  said  damages,  Sec. 

The  plaintiff  took  issue  on  the  three  first  pleas,  and  de- 
murred to  the  plea  of  set  off,  and  his  demurrer  was  sustained 
by  the  coiurt. 

Upon  the  trial  of  the  issues,  as  appears  from  a  bill  of  ex- 
ceptions, it  was  in  evidcuo^,  that  one  George  Pde,  acting  as 
the  agent  of  the  bank,  had  lent  to  defendant  various  sums  of 
money,  at  a  usurious  rate  of  interest.  That  on  a  settlement 
Qf  these  matters^  the  defendant  paid  Poe  in  money,  and  in  his 
note  of  $2000,  all  of  the  principal,  interest  and  exchajD^  due 
on  account  of  the  money  borrowed,  leaving  a  balance  of  about 
$6000,  which  was  understood  [as  constituting  the  usurious 
.interest,  contracted  for  in  these  transactions.  For  this  ba- 
lance, defendant  assigned  over  to  Poe,  as  collateral  security 
therefor,  sundry  notes,  and  gave  at  the  same  time  a  guaranty 
for  their  payment. 

After"  this  last  transaction,  Poe  ceased  to  be  the  agent  of 
the  Bank,  cmd  the  notes  and  tlie  guaranty  were  assigned  by 
Cfad  bank  to  the  present  •plaintiffs  as  trustees,  and  one 
IBBBrneyySUOceeded  Poe  asugent,  and  waswedso  agem  of  the 
tr^0l»e8«  The  notes  so  transferred  by  the  defendant  wace 
put  in  s^it,  and  judgosient  obtai^d  daeteon,  and  an  agree* 
.ment  was  then  made  between  Bajrney  andthedetfendanti  that 
t|;Le  latter  sh^ould  take  up  his  guaranty,  and  give  his  nota  for 
(the  amount  of  the  notes  so  in  judgrnent,  and  the  interest 
thereon,  and  have  the  use  and  control  of  the  judgments,  and 
the  money  to  be  collected  thereon.     The  note  sued  on,  was 
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executed  to  carry  this  contract  into  effect.     In  all  theee  ar^- 
Tangements,  Barney  was  acting  as  the  agent  of  the  trustees. 

The  court  charged  the  jury,  that  if  the /acts  were  as  above 
stated,  the  defendant  coiild  not  now  set  up  usury  [as  a  de*- 
fence  to  this  action,  unless  he  also  showed,  that  at  the  tinie 
of  the  last  mentioned  transaction,  Barney  was  informed,  or 
notified  of  the  fact,  that  the  notes  had  been  transferred,  or  the 
guaranty  given,  for  a  usurious  consideration.  To  this  charge 
the  defendant  excepted. 

The  errors  assigned  cgre  the  sustaining  the  demurrer  to.the 
plea  of  set  off,  and  the  charge  given  to  the  jury. 

•\ 

Edwabds,  for  plaintiff  in  error.  The  plea  of  set  off,  was 
a  good  one.  The  English  courts,  looking  at  the  real  parties 
to  the  cause,  have  always  allowed  off  sets  against  the  per- 
son in  interest.  [Bab.  on  Set  Off,  60.]  Such  is  also  the  law  • 
of  this  court,  (6  Ala.  Rep.  843,)  and  such  is  now  the  rule  of 
.decision  in  New  York.     [13  Johns.  Rep.  9 ;  5  Wend.  342.] 

The  $6,000  was  clearly  usurious,  and  if  it  had  been  paid, 
could  have  been  recovered  back.  [15  Mass.  96;  6  Johns.  C. 
C.  95.]  This  money  was  the  sole  consideration  of  the  note 
in  suit,  which  is  but  a  substitute  for  it.  [1  Porter,  94;  Chit- 
ty  on  Bills,  109 ;  1  Peters,  43.] 

The  present  plaintiffs  are  the  mere  representatives  of  the 
♦Bank,  being  naked  trustees  without  an  interest,  and  having 
paid  no  valuable  consideration,  and  are  therefore  affected  by 
the  same  considerations  which  would  operate  on  the  Bank. 

Peck,  contra.  If  the  set  off  pleaded  in  this  case  be  allow- 
ed, it  must  be  in  virtue  of  ouir  statute  of  set  off.  That  sta-  - 
tute  allows  mutual  debts  to  be  set  off,  and  none  others.  A 
set  off  is  in  the  nature  of  a  cross  action,  (5  Ala.  Rep.  367,) 
and  therefore  cannot  be  pleaded,  unless  the  party  could  main- 
tain an  action  upon  it  in  his  own  name. 

There  are  exceptions  to  this  rule.  Such  was  the  case  of 
Bowen  v.  Snell,  at  this  term.  That  was  the  C2ise  of  a  fraud- 
nlentMevice  to  prevent  the  off  set.  In  this  case,  the  defend- 
ant could  not  have  brought  an  action  against  the  plaintiffs 
in  error,  upon  the  set  off,  nor  was  the  action  brought  in  the 
name  of  a  simulated  plaintiff,  for  the  purpose  of  defeating 
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the  right  of  set  off.  The  execution  of  the  note  is  evidence 
of  a  final  settlement  up  to  that  time,  and  the  legal  presump^ 
iion  must  be,  that  |he  set  off  has  b^en  acquired  since-r-«nd  af- 
ter the  right  to  the  note  in  suit  had  vested  in  the  trustees  of 
the  Bank. 

As  to  the  question  of  usury,  there  is  no  evidence  that  the 
Bank  had '  any  knowledge  of  the  usury  committed  by  its 
agent,  Poe,  it  cannot  therefore  be  made  available  to  defeat 
this  action,  because  a  corrupt  agreement  is  absolutely  neces- 
sary to  constitute  the  offence.     [2  Cow.  712.] 

Again,  the  settlement  made  with  Poe,  and  the  assignment 
of  the  ^  notes,  with  the  plaintiff's  guarantee,  and  the  subse- 
quent assignment  of  these  securities  by  the  bank  to  these  de- 
fendants as  trustees  for  the  benefit  of  its. creditors — the  sub- 
^quent  agreement  by  the  plaintiff  in  error  with  Barney,  by 
which  he  obtained  the  judgments,  and  his  guaranty,  without 
disclosing  to  him  the  fact  of  the  usury,  and  gave  the  present 
note,  must  defeat  the  plea  of  usury — rfirst,  because  the  set- 
tlement with  Poe,  amounted  to  a  payment  of  the  usury.  Se- 
cond, because  the  recovery  upon  the  judgments,  entitled  the 
defendapts  in  error  to  receive  the  money,  in  spite  of  any  op- 
position which  the  plaintiff  could  make.  The  transfer  of 
these  judgments,  was  therefore  a  sufficient  consideration  for 
the  note.  Third,  because  the  execution  of  the  note,  under 
the  circumstances,  w£ls  a  waiver  of  the  usury.  [20  Johns. 
287.] 

The  defendants  in  error,  are  not  in  the  same  condition  the 
Bank  would  be  in.  They  represent  the  creditors  of  the  Bank. 
The  case  is  entirely  analagous  to  Cameron  &.  Johnson  v. 
>  Nail,  3  Ala.  Rep.  158,  where  it  \^as  held  that  the  execution 
^of  anew  note  to  a  third  person,  prevented  the  defence  of 
usury. 

ORMOND,  J.— The  set-off  attempted  to  be  made  in  this 
case,  was  properly  rejected  by  the  court*  A  set-off  is  in  the 
nature  of  a  cross  action,  and  can  only  be  made  by  one,  who 
can  maintain  an  action  thereon  in  his  own  name,  against  the 
party  whose  debt  it  is  proposed  to  extinguish  by  the  set-off. 
The  debt  sued  on,  and  the  debts  proposed  to  be  setoff,  are 
not  due  in  the  same  right.     The  bank  notes,  entitle  die.  bold* 
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er  to  a  suit  against  the  Pennsylvania  B.  of  the  U.  S.,  whilst 
the  note  in  suit,  is  given  to,  and  is  sued  upon,  by  third  per- 
sons. They  are,  it  is  true,  alledged  to  be  mere  trustees,  and 
assignees  of  the  Bank,  but  as  such  they  do  not  necessarily 
represent  the  interest  of  the  Bank.  If  we  cannot  judicially 
notice,  that  the  bank  has  gone  into  liquidation,  and  its  assets 
placed  in  the  hands  of  trustees  for  the  benefit  of  its  creditors, 
the  admissipn  of  the  plea,  that  the  bank  has  made  an  assign- 
ment, raises  the  presumption  that  the  assigned  property  is 
held  for  the  benefit  of  others. 

The  case  of  Bowen  v.  Snell,  at  the^resent  term,  is  wholly 
unlike  this  case.  That  was  an  attempt  to  defeat  the  set-off 
by  a  simulated  suit,  by  placing  one  upon  the  record  as  the  bene- 
ficial plaintiff,  who  had  no  interest  in  the  matter."  This  we 
held  to  be  a  fraud  upon  the  statute,  and  permitted  the  off-^et 
to  be  made  against  the  party  really  interested.  Here  the  bank 
is  not  the  party  really  interested  ;  the  true  interest  is  in  those 
who  are  represented  by  the  assignees  of  the  bank,  and  against 
them  it  is  clear  these  bank  notes  are  not  a  good  set-off. 

The  charge  of  the  court  upon  the  question  of  usury,  is 
equally  free  from  error.     A  promise  on  sufficient  considera- 
tion, to  an  innocent  holder  of  a  usurious  security,  is  a  waiver 
pf  the  usury.     [Cameron  &  Johnson  v.  Nail,  3  Ala.  158.]   It 
appears,  that  the  plaintiff  in  error  had  made  a  settlement  with 
Poe,  the  former  agent  of  the  bank,  and  had  paid  off  the  usu. 
ry  by  transferring,  to  him  notes  on  third  persons,  with  a  gua- 
ranty of  their  solvency.     Poe  ceased  to  be  agent,  and  the 
notes  so  transferred,  were  reduced  to  judgment  by  Barney, 
the  agent  of  the  assignees  of  the  bank.     An  agreement  was 
then  made  by  Barney,  as  agent  of  the  assignees,  and  the  plain- 
'  tiff  in  error,  by  which  the  latter  obtained  the  control  of  the 
judgments,  and  extinguished  his  guaranty,  and  in  considera- 
tion thereof,  executed  the  note  now  in  suit :  Barney,  as  it  ap- 
pears, being  ignorant  of  the  usury  affecting  the  original  trans^ 
action.     It  is  obvious,  that  the  plaintiff  in  error  could  not 
have  interfered  to  prevent  the  assignees  from  collecting  the 
judgments  they  had  recovered  on  the  assigned  notes ;  their 
transfer  therefore  to  him,  was  a  sufficient  consideration  for 
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the  note  executed  by  him,  and  cannot  be  impugned  in  their 
hands,  because  of  the  taint  of  the  original  transaction,  to 
which  they  were  not  privy,  and  of  which  it  appears  they 
were  ignorant,  when  they  yielded  up  the  judgments  they  had 
recovered.  This  brings  the  case  fully  within  the  principle 
settled  in  Cameron  &  Johnson  v.  Nail,  supra.  To  permit 
this  defence  now  to  be  made,  would  be  a  fraud  upon  the  as- 
signees. 

Let  the  judgment  be  affirmed. 
f 


ANDERSON,  et  al.  v.  HOOKS,  et  al. 

1.  Althoagb  a  mortgagee  of  personal  proper^  with  the  power  to  \tk.e  pos- 
seanon  of  and  sell  the  same  upon  the  mortgagor's  default,  may  inberpooe 
a  olsim  under  &e  statute  to  tiy  the  right,  when  it  is  levied  on  by  ezecii* 
tioUr  yet  he  maj  waive  his  legal  right,  and  resort  at  once  to  a  Court  of 
Equity,  where  all  interests  may  be  adjusted,  and  justice  more  completely 
administered. 

^  ^aiibUy  that  Chancery  will  entertain  a  suit  to  adjust  the  pretensions,  or 

-  settle  the  priorities  of  conflicting  claimants,  where  there  is  a  cloud  hang- 
ing over  the  title  to  lands  which  would  prevent  them  from  selling  far  a  fair 
market  value. 

3:  The  second  section  of  the  statute  of  frauds,  in  declaring  that  every  gift, 
&c.,  of  lands,  &c.,  had  or  made,  &C.,  '*  to  ^  intent  or  purpose  to  delay, 
hinder  or  deftaud  creditors,  shall  be  utterly  void,"  dLc^  is  decloxatary  of 
'tiie  coUKDon  law,  and  does  not  derive  additional  po^jemsy  from  the  j 
tion  of  the  word  ^  purpose  f  it  might  be  omitted,  and  still  the  same  i 
ing  would  be  accorded  to  the  act. 

4.  Where  one  conveys  property  by  way  of  mortgage  or  deed  of  trust  to  se- 
cure a  ddht  really  and  honajide  due,  and  by  the  same  instramoBt  piwridap, 
that  9ib»  it  is  satitdfteda  anmlated  debt  porofiMsedly  owmg  lof  angtheipog- 
#011,  aball  He  pajd  from  the  proceeds  of  the  same  profiec^,  the  deed  is  not 

,  void  as  ^>  the  real  creditor,  if  he  did  not  participate  in  the  fraud  of  the 
grantor.  A  deed  may  be  void  in  part,  not  only  at  the  Common  Law,  but 
by  statute  also,  and  stand  good  Ibr  the  residue. 
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5,  The  embarrassment  of  a  debtor,  his  relationship  to  his  creditor,  and  the 
contiguity  of  their  places  of  residence  to  each  other,  are  not  suffiicient  to 
warrant  the  inference  that  the  creditor  participated  with  the  debtor  in  the 
intent  to  defraud  his  creditors,  by  a  deed  which  he  executed  in  part  for 
that  purpose,  in  which  the  debt  of  the  creditor  and  another  simulated  debt 
was  provided  for. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  in  Macon 
county.  '  * 

The  defendants  in  error  were  the  complainants  below.  In 
their  bill  it  is  ajledged  that  the  complainant,  Hooks,  with 
others  whose  names  are  mentioned,  on  the  3d  April,  1841, 
made  and  subscribed  a  promissory  note,  jointly  with  the  de- 
fendant, Harris,  payable  to  the  Branch  of  the  Bank  of  the 
State  of  Alabama  at  Montgomery,  for  the  sum  of  $12,175  15. 
six  months  after  date  ;  that  the  note  was  made  solely  for  the 
benefit  of  Harris,  and  subscribed  by  the  co-makers  as  his 
sureties. 

On  the  12th  May,  1842,  Harris,  for  the  purpose  of  secur- 
ing Hooks  from  loss,  m  consequence  of  his  suretyship,  exe- 
cuted a  deed,  by  which  he  conveyed  to  him  certain  real  and 
personal  estate,  with  authority  to  sell  the  same,  or  so  much 
as  might  be  necessary  to  extinguish  the  debt,  whenever  the 
Bank  might -obtain  a  judgment  against  Harris  and  Hooks,  or 
Hooks  alone.  It  is  also  recited  in  the  deed,  that  Harris  was 
indebted  to  Thomas  Stocks  the  sum  of  eleven  thousand  dol- 
lars, due  by  note,  whiclj  he  was  also  desirous  to  secure ;  and 
it  was  therefore  provided,  that  if  the  debt  to  Stocks  was  not 
paid  in  eigf^een  months  from  the  date  of  the  deed  to  Hooks, 
&c.,  then  the  latter  was  authorised  to  sell  the  property  con- 
veyed, and  appropriate  the  proceeds  to  the  extinguishment  of 
the  debt  due  Stocks — ^the' amount  due  the  Bank  being  first 
-paid  off. 

In  August,  1842,  a  judgment  was  rendered  in  favor  of  the 
Bank  against  Harris  and  Hooks  upon  the  note  intended  to  be 
provided  for  by  the  deed.  On  the  21st  February,  1842,  Reu- 
ben Anderson  and  the  defendant  below  commenced  an  ac- 
tion at  law,  in  the  Circuit  Court  of  Macon  against  Harris ; 
and  on  the  8th  June,  of  the  same,  year,  caused  an  ancillary 
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attachment  to  be  issued  against  his  estate,  for  the  sum  of 
$4,390.  This  attachment  was  levied  on  the  property  in 
question,  returned  to  the  Circuit  Court  and  made  part  of  the 
cause  in  which  it  was  issued  ;  and  in  October,  1842,  a  judg- 
ment was  rendered  against  Harris,  for  $4,990,  damages^  be- 
sides costs.  On  the  15th  November,  next  succeeding  the 
judgment,  a  writ  oi  fieri  facias  was  issued  thereon,  and  placed 
in  the  bauds  of  the  sheriff  of  Macon,  which  was  levied  on 
the  26th  of  November,  on  a  portion  of  the  property  embraced 
by  the  deed  to  the  compl§iinant,  Hooks,  which  the  sheriff  has 
advertised  for  sale. 

It  is  stated  in  the  bill,  that  some  of  the  slaves  conveyed  to 
Hooks,  have  been  sold  since  the  execution  of  the  deed,  to 
satisfy  the  lien  of  executions  which  had  attached  previous  to 
its  date ;  that  the  lands  have  been  regularly  sold  under  the 
deed  for  the  sum  of  $1900 ;  and  that  the  residue  of  the  pro- 
perty conveyed,  is  not  more  than  an  adequate  security  for 
what  is  due  the  bank.  The  slaves  were  advertised  for  sale 
under  the  power  conferred  by  the  deed ;  but  the  execution  of 
Anderson  being  levied  upon  them,  it  was  believed  that  they 
would  not  sell  for  a  fair  price,  and  the  sale  was  consequently 
postponed. 

Complainant,  Hooks,  further  alledges,  that  his  co-surety  is 
dead,  and  his  estate  insolvent ;  that  Harris  is  also  insolvent, 
so  that  he  alone  will  have  to  provide  for  the  payment  of  the 
debt  to  the  bank. 

The  bill  prays  an  injunction  against  Anderson,  his  agents, 
&c.     Further^  that  the  trusts  of  the  deed  may  be  establish- 
ed and  carried  into  effect ;  that  the  claims  of  tl^  parties  in- 
terested in  the  property  in  question  may  be  ascertained  and 
adjusted,  and  the  priorities  settled.     That  the  debt  mention- 
ed in  the  deed  may  be  first  paid  and  satisfied  out  of  the  pro- 
perty thereby  conveyed,  according  to  the  order  which  it  pre- 
scribes.    That  an  account  be  taken  of  what  is  due  the  com- 
plainant, and  that  the  equity  of  redemption  of  Harris,  in  tbe 
property  in  question,  be  forever  barred  and  foreclosed.     And 
that  such  orders  and  decrees  be  made,  as  may  be  proper   to 
give  to  the  conaplainants  the  relief  they  seek. 

The  statements  of  the  bill,  so  fBff  as  they  depend  upon 
writings,  are  supported  by  exhibits. 
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Anderson  exhibited  his  cross  bill,  alledging  that  the  notes 
recited  in/the  deed  from  Harris  to  Hooks  as  being  payable  to 
Stocks,  were  without  any  consideration,  and  void  as  against 
the  creditors  of  Harris.  Further j  that  he  had  no  other  means 
of  proving  the  truth  of  these  allegations,  and  of  the  several 
matters  charged  in  the  bill  of  the  complainant,  than  by  a  re- 
sort to  the  consciences  of  the  complainants  and  Harris,  &.c. 
Thereupon  he  prayed  that  they  might  answer  his  cross  bill, 

The  Chancellor  rendered  a  decree,  adjudging  that  there 
was  no  real  indebtedness  from  Harris  to  Stocks,  and  that  the 
deed  to  Hooks  was  thus  far  intended  to  delay  and  hinder 
creditors  in  the  collection  of  their  debts,  and  of  consequence 
void — ^made  the  appropriate  references  to  the  Register — di- 
rected that  the  debt  due  to  the  Bank  should  be  first  satisfied, 
and  that  then  the  judgment  of  Anderson  should  be  paid  from 
the  proceeds  of  the  property  conveyed  by  Harris  to  Hoolcs. 

J.  E.  Belsgr,  for  the  plaintiff  in  error,  insisted — 1.  That 
the  original  bill  should  have  been  dismissed,  for  want  of 
equity ;  because  Hooks  should  have  interposed  a  claim  to  the 
personal  property  levied  on  by  Anderson's  execution,  as  di- 
rected by  the  statute,  and  had  a  trial  at  law.  [4  Ala.  Rep. 
477 ;  5  Id.  770.] 

2.  It  was  denied  that  the  debt  described  in  the  deed,  as 
due  to  Stocks,  had  any  real  existence  ;  this  threw  upon  the 
complainants  tne  burden  of  proving  it  was  bona  fide^  and 
founded  upon  a  good  consideration.  No  proof  wa§  adduced 
to  sustain  it  \  the  legal  conclusion  is,  that  it  was  gratuitous 
and  void,  and  the  deed  being  void  in  part,  under  the  statute 
of  frauds,  it  it  void  in  toto.  [Clay's  Dig.  254,  §  2 ;  5  Cow. 
Rep.  548 ;  4  Johns.  Rep.  356 ;  15  Id.  458  ;  6  HilPs  Rep. 
438;  3  Ala.  Rep.  444;  Long  on  Sales,  122;  7  Ala.  Rep. 
269.]  If  the  decree  in  favor  of -Hooks  was  allowed  to  stand, 
then  the  case  would  present  the  strange  anomaly  of  two  de- 
crees in  the  same  cause^  the  one  favorable  to  one,  and  the 
other  adverse  to  another  complainant. 

3.  Stocks  failed  to  answer  the  cross  bill,  and  it  was  taken 
for  confessed  as  to  him.  This  authorized  the  Chancellor  to 
decree  fully  against  him.     The  recitals  in  the  deed  are  not 
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evidence  against  Anderson,  who  wa^  a  stranger  thereto.     [2 
Paige's  Rep.  164;  4  Ala.  Rep.  258;  5  Id.  9;  6  Id.  299.] 

4.  Harris  was  largely  indebted  at  the  time  he  executed  the 
deed  to  Hooks — tliey  both  lived  in  the  same  tdwn,  were 
brothers-in-law,  and  Stocks,  who  resided  in  Georgia,  was 
Harris'  uncle.  These  facts  should  have  put  Hooks  upon  in- 
quiry, and  must  be  regarded  as  a  notice  to  him  of  all  they 
import.  A'fraudulent  intent  is  inferable,  in  general,  where 
the  party  conveying  property  is  indebted  at  the  time.  [Pe- 
ters' C.  C.  Rep.  460 ;  2  Mason's  Rep.  252 ;  7  Peters'  Rep. 
348.] 

5.  Thb  relationship  of  the  complainants,  coupled  with  the 
fact  that  Harris  conveyed  all  his  property,  threw  upon  Hooks 
the  onus  of  supporting  the  bona  fides  of  the  transaction.  It 
is  admitted  that  there  are  cases  where  a  deed  may  be  void 
in  part,  and  good  for  the  residue  ;  but  here  the  deed  is  void 
by  statute,  and  consequently  inoperative  for  all  purposes.  [6 
Taunt.  Rep.  368 ;  9  Pick.  Rep.  176.] 

McLester,  for  the  defendants  in  error,  said,  it  was  admit- 
ted that  the  deed  was  fraudulent  as  to  Stocks;  but  it  is  not 
pretended,  or  rather  cannot  be,  from  the  proof  in  the  cause, 
that  Hooks  participated  in  the  fraud. 

The  deed  is  several,  the  interests  secured  by  it  are  distinct. 
As  to  Hooks,  it  was  made  and  delivered  in  good  fath,  to  in- 
demnify him  as  the  surety  of  the  grantor  for  a^bonafide  debt ; 
consequeptly,  it  may  be  thus  far  good,  though  it  be  void  as 
to  Stocks.  "  A  grantee  who  is  influenced  by  honest  purpo- 
ses, cannot  be  prejudiced  by  the  mala  fides  of  his  grantor.'* 
[7  Ala.  Rep.  142 ;  11  Wheat.  Rep.  ;  4  Rand-.  Rep.  282  ; 
8  Taunt.  Rep.  245  ;  Chit,  on  Con.  229;  6  Taunt.  Rep.  369  ; 
1  Wend.  Rep.  228;  14  Mass.  Rep.  248;  9  Pick.  Rep.  176.] 

COLLIER,  C.  J. — ^There*  can  be  no  question  but  it  is 
competent  for  a  mortgagee  with  a  power  to  take  possession  of 
and  sell  personal  property,  upon  the  mortgagor's  default, 
when  the  property  is  levied  on  after  the  forfeiture  of  the 
mortgage,  to  interpose  a  claim  and  try  the  right  as  the  sta- 
tute provides.  [Planters'  and  Merchants'  Bank  of  Mobile  v. 
Willis  &  Go.  5  Ala.  Rep.  770.]     Yet  it  by  no  means  folio  ws. 
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that  the  mortgagee  may  not  waive  his  legal  right,  axid  resort 
at  once  to  a  court  of  equity,  where  all  interests  may  be  ad- 
justed, and  more  ample  justice  dispensed.  We  have  repeat- 
edly held,  that  although  it  is  competent  for  a  mortgagee  to 
execute  a  power  of  sale  contained  in  a  mortgage,  yet  he  is 
not  bound  thus  to  avail  himself  of  his  security.  He  may,  if 
he  prefer  it,  go  into  Chancery,  and  pray  a  foreclosure  and 
sale,  under  the  sanction  of  the  court.  [Chambers,  et  al.  v. 
Mauldin,  et  al.  4  Ala.  Rep.  477 ;  The  Heirs  and  Adm'rs  of 
Hitchcock  V.  U.  S.  Bank  of  Penn.,  7  Ala.  Rep.  38.]  In  this 
latter  case  it  was  decided,  that  a  mortgagee  who  has  purcha^ 
sed  the  equity  of  redemption,  and  thus  united  in  himself  jvri- 
fna  facie  the  legal  and  equitable  estate,  may  apply  to  a  court 
of  equity  for  a  foreclosure  and  to  quiet  his  title. 

Where,  in  the  language  of  some  of  the  books,  there  is  a 
cloud  hanging  over  the  title  of  lands,  which  would  prevent  it 
from  selling  for  a  fair  market  value.  Chancery  frequently  en- 
tertains suits  to  adjust  the  pretensions,  or  settle  the  priorities 
of  conflicting  claimants.  The  object  of  the  complainant's 
bill  proposes  nothing  more. 

Although  Hooks  is  made  a  tnistee  by  the  deed  of  Harris 
as  it  respects  Stocks,  and  could  perhaps  have  been  treated  as 
such  by  the  Bank,  had  it  asserted  a  right  to  the  security,  yet 
he  is,  so  far  as  it  provides  an  indemnity  for  him,  a  mortgage 
with  a  power  of  sale.  The  deed  preferred  him  to  Stocks, 
and  even  if  the.  latter  had  been  a  bona  fide  creditor,  whose 
demand  was  not  controverted,  it  would  still  have  been  compe- 
tent for  Hooks  to  have  sought  a  decree  of  foreclosure  in  equi- 
ty. So  that  in  any  view  in  which  the  cause  can  be  consid- 
ered, the  bill  is  not  obnoxious  to  the  objection,  that  it  does 
not  disclose  a  case  for  equitable  interposition. 

The  second  section  of  the  statute  of  frauds,  in  declaring 
that  every,  gift,  grant  or  conveyance  of  lands,  tenements,  or 
hereditaments,  goods  or  chattels,  or  of  any  rent  common,  or 
profit  out  of  the  same,  by  writing  or  otherwise,  had  or  made 
and  continued  of  malice,  fraud,  &c.,  to  the  intent  ot  purpose 
to  delay,  hinder,  or  defraud  creditors,  shall  be  utterly  void, 
d&c.,  is  but  declaratory  of  the  common  law.  The  introdu^*- 
tion  of  the  term  ''  purpose"  into  the  act,  does  not  impart  to  it 
any  additional  potency.     It  is  only  the  synonym  for  design, 
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intention,  aim — is  but  a  mere  expletive,  intended  to  convey 
the  idea  which  the  legislature  had  in  view  more  strikingly, 
and  might  be  stricken  from  the  act  without  affecting  its  in- 
terpretation in  any  manner. 

In  respect  to  the  indebtedness  of  Harris  to  the  Bank,  and 
the  suretyship  of  Hooks  as  stated  in  the  deed,  so  far  from  be- 
ing disproved,  or  rendered  doubtful,  it  is  abundantly  appa- 
rent from  the  evidence  in  the  record ;  and  if  the  purpose  of 
the  deed  was  to  secure  its  payment  directly  to  the  Bank,  or  to 
'  provide  Hooks  with  the  means  for  that  purpose,  it  would  be 
confessedly  unobjectionable.  But  it  is  supposed,  that  as  the 
object  of  the  deed  was  to  provide  for  a  simulated  debt,  which 
was  a  fraud  upon  the  creditors  of  the  grantor,  it  cannot  te 
recognized  for  any  purpose,  but  must  fail  in  i(^. 

It  was  said  by  Lord  Hobart,  in  Norton  v.  Simmes,  (Hob. 
Rep.  12  c.  page  48,)  ^<  that  the  statute  is  like  a  tyrant,  when 
he  comes  he  makes  all  void ;  but  the  common  law  is  like  a 
nursing  father,  makes  void  only  that  where  the  fault  is,  and 
preserves  the  rest.^'  See  also  Maleverer  v.  Redshaw,  I  Mod. 
Rep.  35.  This  remark  of  Lord  Hobart  has  been  often  quot- 
ed to  prove,  that  a  contract  void  in  part  by  statute,  is  void  in 
toto,  but  it  establishes  no  such  principle.  It  is  a  mere  decla- 
ration as  applied  to  the  case  then  under  consideration,  that 
where  a  statute  prescribes  the  form  of  an  obligation,  and  en- 
acts, that  one  taken  in  any  other  form  shall  be  void,  if  the 
terms  of  th?  statute  are  departed  from,  no  obligation  is  ineur<- 
wi  by  the  party  undertaking  to  bind  himself.  Thus  far, 
there  can  certainly  be  no  objection  to  it. 

In  Kenison  v.  Cole,  8  East's  Rep.  236,  the  instrument  in 
question  was  a  bill  of  sale  and  mortgage  of  a  ship,  which  by 
statute  was  declared  to  be  ^'  utterly  null  and  void,  to  all  in* 
i&otia  and  purposes.*'  In  the  writing  was  a  covenant  to  repay 
(be  money  lent.  Mr.  Justice  Lawrence  remarked,  that  the 
decision  of  Lord  Hobart  did  not  apply  to  different  and  inde* 
pendent  covenants  and  conditions  in  the  same  instarument, 
which  may  be  good  in  part  and  bad  in  part;  and  that  the  uu- 
dbertaking  to  repay  the  money,  was  good  as  a  personal  cove** 
aant. 

Lord  Chief  Justice  Gibbs,  addressing  himself  to  the  con&id* 
^srotion  of  theai;gument,  that  if  a  deed  be  void  in  part,  it  mast 
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be  void  as  tor  the  whole,  says.  ^<  if  the  objection  had  beea  dep- 
rived from  the  commoQ  law,  it  is  admitted,  that  it  wotdd  not 
be  the  consequence.  ^  But  it  is  urged,  that  the  statute  makes 
the  whole  deed  void.  The  truth  is,  there  is  no  diflference 
between  a  transaction  void  at  common  law,  and  void  by  stat- 
ute. If  an  act  be  prohibited,  the  construction  to  be  put  on 
a  deed  canveying  property  illegally,  is,  that  the  clause  which 
so  conveys  is  void,  equally,  whether  it  be  by  statute  or  com- 
mon law.  But  it  may  happen,  that  the  statute  goes  further, 
and  says  that  the  whole  deed  shall  be  void,  to  all  intents  and 
purposes;  and  when  that  is  so,  the  court  must  so  pronounce, 
because  the  legislature  has  so  enacted  ;  and  not  because  the 
transaction  is  illegal.  I  cannot  find  in  this  act  any  words 
Vhich  make  the  entire  deed  void,  &c.  I  think  this  grant  of 
that  interest  in  land,  which,  by  the  terms  of  the  grant,  is  to 
be  applied  to  a  charitable  use^  is  void ;  and  that  the  deed,  so 
far  asit. passes  other  lands,  not  to  a  charitable  use,  is  good«" 
This  is  the  clear  result  of  the  English  authorities,  say  the  Su- 
preme Court  of  the  United  States,  in  The  United  States  v. 
Bradley,  10  Peters'  Rep.  343.  In  this  latter  decision,  it  was 
said,  '^  There  is  no  solid  distinction  in  cases  of  this  sort,  be^ 
tween  bonds  and  other  deeds  containing  conditions,  cove- 
nants, or  grants,  not  malum  in  se,  but  illegal  at  common  law.; 
and  those  containing  conditions,  covenants  or  grants^  illegal 
by  the  express  prohibitions  of  statutes.  In  each  case  the 
bonds  or  other  deeds  are  void  as  to  such  conditions,  covenants 
or  grants.which  are  illegal,  and  are  good  as  to  all  others, 
which  are Jegal  and  unexceptionable  in  their  purport.  The 
only  exception  is,  when  the  statute  has  not  confined  its  pro- 
hibitions to  the  illegal  conditions,  covenants,  or  grants ;  hutt 
has  expressly,  or  by  necessary  implication,  avoided  the  whole 
instrument,  as  to  all  intents  and  purposes."  To  the  same  ef- 
fect is  my  opinion  in  Bates  and  Hines  v.  The  Bank  of  the 
State,  2  Ala.  Rep.  485-6-7-8.     See  the  cases  there  cited. 

Prince  v.  Shepard,  9  Pick.  Rep.  176,  if  not  identical  in  its 
facts  to  the  present,  is  strikingly  analagous  in  principle.  The 
court  there  said,  where  property  is' assigned  by  a  debtor  to 
tw^o  persons,  by  one  instrument,  to  "  hold  to  them  respec- 
tively, in  the  proportions  in  which  the  debts  due  to  them 
respectively  bear  to  each  other,"  and  the  assignment  is  prov- 


712  .      ALABAMA. 


Anderson,  et  al.  v.  Hooks,  et  al. 


ed  to  be  fraudulent  and  void,  as  to  one  of  the  assignees,  it  is 
neverthdess  valid  in  respect  to  the  other,  who  is  innocent  of 
the  fraud ;  their  interest  in  the  fund  being  several,  though  if 
the  instrument  were  valid  in  the  whole,  they  would  take  as 
tenants  in  common. 

We  need  add  nothing  to  these  citations.  They  show  the 
law  to  be  well  settled,  that  although  a  deed  may  be  void  in 
parfj  by  a  statute,  yet  it  will  be  valid  for  the  residue^  unless 
the  statute  avoids  it  for  all  purposes.  The  statute  of  frauds 
merely  declares,  that  the  "  gift,  grant,  or  conveyance,"  if 
made  with  the  intent  or  purpose  to  defraud  creditors,  is 
"  clearly  and  utterly  void."  Now  a  single  deed  may  evi- 
dence a  gift,  grant,  or  conveyance,  to  different  individuals, 
and  of  distinct  objects,  and  may  be  invalid  as  to  one  of  the 
grantees  without  affecting  the  other.  In  respect  to  the  con- 
sideration, they  may  be  wholly  disconnected,  so  that  the 
£raud  of  the  one  could  not  implicate  the  other  in  any  dishones- 
ty of  purpose.  The  facts  of  the  present  case  do  not  as  we  have 
seBn,  shcfw  that  Hooks  lent  himself  to  Harris,  to  enable  him 
to  defraud  his  creditors;  and  he  cannot  be  prejudiced,  because 
the  deed  for  his  indemnity,  makes  provision  also  for  the  pre- 
tended debt  to  Stocks. 

Hooks,  then,  for  any  thing  appearing  to  the  contrary,  being 
H  bona  fide  mortgagee,  without  notice  of  an  intended  fraud, 
cannot  be  divested  of  his  surety  by  the  mala  fides  of  Harris, 
the  mortgagor.  To  make  a  grantee  answerable  for  the  cov- 
inous intention  of  the  grantor,  it  must  appear  that  he  partici- 
pated in  it.  [Stover  v.  Herrington,  et  al,  7  Ala.  Rep.  142.] 
The  embarrassment  of  Harris,  his  relationship  to  Hooks,  and 
the  contiguity  of  their  residences,  are  not  sufficient,  under 
the  circumstances,  to  warrant  the  imputation  of  fraud  to 
Hooks. 

This  view  is  decisive  of  all  the  points  raised  it  the  bar, 
and  the  consequence  is,  that  the  decree  is  affirmed. 


JANUARY  TERM,  1846. 713 

Iverson  v.  Shorter,  et  al.  ^ 


IVERSON  r.  SHORTER,  et  al. 

!•  The  act  of  January,  1842,  (Entitled  an  act  to  prevent  the  sacrifice  of  real 
estate,  is  not  unconstitutional  with  respect  to  creditors  then  in  existence, 
whether  creditora  at  lar^,  or  having  obtained  judgment  liens.  And  one 
judgment  creditor  may  redeem  from  another  the  lands  of  their  .common 
debtor,  purchase  by  the  latter  at  an  execution  sale,  although  the  purohas- 
ii^  creditor  was  a  creditor  at  the  passage  of  the  act 

Writ  of  Error  to  the  Court  of  Chancery  for  the  9th  Dis- 
trict. 

IvEBsoN  exhibited  his  bill  against  J.  G.  Shorter  and  L.  S. 
Cato,  alledging,  that  in  1842,  in  the  County  Court  of  Barbour 
county^  he  obtained  judgment  against  Seth  Lore  and  Ed- 
mund Sheppard,  for  $6,293,  besides  costs.  On  this  judg- 
ment he  sued  out  execution,  which  the  sheriff  of  said  coun- 
ty, on  the  7th  February,  1843,  returned,  no  property.  That 
from  time  to  time  he  has  continued  to  take  execution^  but 
hitherto  without  effect.  He  then  alledges,  that  the  defend- 
ants, on  the  1st  of  April,  1845,  purchased  at  sheriff's  sale, 
certain  described  lands,  at  prices  which  are  set  out,  situate  in 
Eufaula,  Barbour  county.  That  said  lands  were  sold  under 
and  by  virtue  of  execution  in  favor  of  one  Barry  against  said 
Lore.  That  he,  after  the  sale,  proposed  to  redeem  the  said 
lands,  and  sets  out  an  offer  to  do  so,  complying  substantially 
with  the  statute.  The  defendants  refused  to  allow  him  to 
redeem,  tac. 

The  defendants'  answers  admit  the  allegations  of  the  bill, 
but  insist  they  are  the  assignees  of  a  judgment  obtained  by 
Colquit,  Hall&  Echols  for  $412,  besides  costs,  rendered  by 
the  Circuit  Court  of  said  county,  on  the  21st  March,  1842, 
which  they  purchased  on  the  29th  day  of  February,  1845, 
for  ^38,  for  which  they  jointly  executed  their  notes  to  said 
Colquit,  Hall  &  Echols,  payable  19th  February,  1846.  They 
90 
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aver  that  this  judgment,  so  purchased  by'  and  assigned  to 
them,  is  in  full  force,  and  not  paid  or  satisfied.  They  fur- 
ther answer,  that  another  judgment,  under  which  they  pur- 
chased parcels  of  the  said  land,  was  in  favor  of  S.  G-  Cato, 
against  said  Lore,  rendered  in  the  Circuit  Court  of  said  coun- 
ty, on  the  22d  April,  1844,  for  $163,  besides  costs,  and  found- 
ed on  a  note  dated  1st  February,  1842,  due  20th  March, 
^1843.  The  judgment  in  favor  of  George  L.  Barry,  under 
which  they  purchased  other  of  said  lands,  was  obtained  in 
the  same  court,  on  the  10th  of  May,  1844,  against  Lore,  for 
the  sum  of  $4,467,  besides  costs,  and  insist  that  the  indebted- 
ness on  which  this  is  founded  accrued  prior  to  the  1st  July, 
1842,  and  that  it  is  in  full  force,  &c.  They  admit  they  are 
creditors  of  Lore,  only  to  the  extent  of  the  judgment  assign- 
ed by  Colquit,  Hall  &  Echols. 

The  cause  was  heard  on  the  bill,  answers  and  exhibits, 
and  the  Chancellor,  deeming  the  act  of  1842,  permitting  the 
redemption  of  lands  purchased  at  sheriff's  sale,  uncon- 
stitutional, as  to  the  existing  creditors,  whether  at  large,  or 
having  reduced  their  claims  to  judgment,  dismissed  the  bill. 

This  decree  is  assigned  as  error. 

J.  McC.  WiLET  and  P.  Tuckeb  Sater,  for  the  plaintiflkin 
error. 

J.  G.  Shorter,  contra, 

GOLDTHWAITE,  J.— Without  reciting  in  detail,  the  act 
passed  in  Janury,  1842,  to  prevent  the  sacrifice  of  real  estate, 
it  is  suflScicnt  to  remark,  that  it  provides  for  the  redemption 
of  the  interest  of  the  debtor,  in  any  real  estate  which  should 
thereafter  be  sold.     The  period  within  which  the  redemption 
may  be  made,  is  fixed  at  two  years,  and  the  right  of  redemp* 
tion  is  given  to  the  debtor,  and  to  any  bona  fide  creditor — to 
the  former  upon  offering  10  per  cent,  per  annum  to  the  pur- 
chaser, and  to  the  latter,  in  addition  to  this,  the  ofiTer  to  cred-» 
it  the  debtor  with  a  further  sum  of  ten  per  cent,  upon  the 
amount  of  the  purchaser's  bid.     A  clause  in  the  act  extends 
its  operation  to  all  sales  under  mortgages,  deeds  of  trust,  and 
decrees  in  equity.     [Clays  Dig.  502.] 

We  are  unable  tfb  see  how  this  act  is  violative  of  the  con- 
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stitution,  at  least  so  far  as  it  governs  sales  under  execution 
Conceding  that  a  judgment  creditor,  at  the  time  of  this  en- 
actment, had  by  his  active  diligence  acquired  a  lien  on  the 
real  estate  of  his  debtor,  this  may  be  said  to  be  entirely  with- 
out his  contract,  and  is  in  no  manner  affected  by  it.  The 
legislature,  as  it  seems  to  us,  may  modify,  or  even  abolish, 
all  such  laws,  without  in  any  manner  impairing  the  obliga- 
tion of  the  contract.  The  answer  to  the  entire  argument  is, 
that  the  creditor  has  stipulated  for  no  specific  lien,  and  the 
only  right  under  his  contract  is,  to  have  the  same  remedies 
as  all  other  creditors  are  entitled  to  by  the  general  laws  of  the 
land.  It  might  be  contended  with  equal  force,  that  impris- 
onment for  debt  was  contracted  for,  when  the  engagements 
were  entered  into  some  years  ago,  as  that  the  right  to  sell  the 
land  of  the  debtor  was  now  a  part  of  the  contract.  The  case  of 
Bronson  v.  Kenzie,  1  Howard,  311,  goes  to  show,  that  a  cred- 
itor who  has  contracted  for  a  specific  lien  upon  his  debtor's 
lands,  cannot  be  deprived  of  that  right  by  any  subsequent 
legislation ;  but  certainly  stops  far  short  of  the  decree  in  this 
suit.  In  New  York,  where  [statutes  very  similar  to  that 
which  we  are  now  considering,  have  prevailed  for  more  than 
twenty-five  years,  their  constitutional  validity,  so^far  as  we 
C£Ui  ascertain,  has  never  been  questioned^  and  we  presume 
similar  ones  are  in  existence  in  other  States.  We  dismiss, 
then,  the  constitutional  question,  with  the  brief  remark,  that 
if  the  statute  was  open  to  objection  on  this  score  by  a  credi- 
tor, it  would  scarcely  avail  a  purchaser,  whb  takes  all  his 
right  by  virtue  of  the  specific  legislation. 

It  is  however  contended,  the  statute  should  be  restricted 
to  such  judgments  as'are  obtained  after  its  enactment.  There 
is  no  room  to  give  this  restriction,  without  departing  from 
the  very  letter,  which  directs  that  all  sales  "  hereafter  made," 
shall  be  governed  by  it.  In  New  York,  these  statutes  are 
considered  remedial,  and  as  such  entitled  to  be  construed  in 
the  most  liberal  manner,  to  advance  the  remedy.  [Yan  Ren- 
selear  v.  Sheriff  of  Albany,  1  Cowan,  501.]  With  us,  stat- 
utes giving  a  new  remedy  have  frequently  been  construed  to 
apply  to  suits  then  existing.  [Bartlett  v.  Lang,  2  Ala.  Rep. 
404.]  And  such  is  believed  to  be  the  general  construction 
^th  respect  to  such  statutes,  unless  the  .intention  is  apparent 
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.  to  restrict  their  operation.  The  opposite  rule  applies  vrhexi 
statutes  seem  to  affect  existing  rights.  [Boyce  v.  Holmes,  2 
lb.  64.] 

Upon  the  whole,  our  conclusion  is,  that  the  act  in  question 
is  constitutional,  and  applies  to  all  sales  made  after  its  pas- 
sage. Whether  the  defendants  being  the  assignees  of  one 
of  the  judgments,  by  virtue  of  which  the  lands  in  question 
were  sold,  are  entitled  to  be  consinered  as  bona  fide  creditors, 
is  a  matter  not  ddcided  by  the  Chancellor,  and  therefore  need 
not  be  now  determined  by  us.  Such  seems  to  have  been  the 
opinion  in  Van  Rensalear  v.  Sheriff  of  Onondaga,  1  Cowan, 
443,  but  we  decline  to  decide  this  point  until  directly  pre- 
sented. As  an  account  is  necessary,  as  well  as  other  pro- 
ceedings, the  cause  will  be  remanded. 

Decree  reversed  and  remanded. 


y^  WOODLEY  V.  PINDLAY,  et  aY.. 


1.  A  bequest  of  a  slave  to  one  for  her  liib,  and  <'at  her  deatli  to  the  lawful 
issue  of  her  body,  that  may  then  be  living,  to  them  and  each  of  them,  share 
and  share  alike,  but  should  she  die  without  lawful  issue,  then  to  go  to  her 
sbters,  share  and  share  alike,**  is  good,  as  an  executoiy  devise,  the  sisteia 
taking  a  vested  remainder,  as  purchasers,  which  was  not  affeoted  by  the 
sale  of  the  slave,  by  the  husband  of  the  tenant  for  life. 

2.  Where,  from  the  organization  of  a  court,  no  one  of  the  Judges  has  prece- 
dence over  the  rest,  from  the  necessity  of  the  case,  either  of  the  Judges  has 
power  to  make  the  certificate  required  by  the  act  of  Congress  for  the  aa- 
thenftication  of  records.  But  in  such  a  case,  it  must  be  shown  that  ouch  is 
the  organisotion  of  the  court 

3.  When  the  wife's  cho9t  in  adwn  accrues  during  the  coverture,  the  husband 
may,  or  may  not,  join  the  wife  in  the  suit,  at  his  election. 

Error  to  the  Circuit  Court  of  Cherokee. 
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Detinue  by  the  defendant  in  error,  for  a  female  slave  nam- 
ed Dinah. 

The  plaintiffs  claimed  title  under  the  will  of  Mary  Davis, 
of  Columbia  county,  Georgia.     The  probate  is  as  follows  : 

^  Geo7'gta,  Columbia  county,  6  Nov''r,  1815. 
In  the  Court  of  Ordinary,  John  Foster,  and  Collier  Foster, 
two  of  the  subscribing  witnesses  to  the  within  instrument  of 
writing,  being  the  last  will  and  testament  of  Mary  Davis,  de- 
ceased, after  being  duly  sworn  on  the  Gospel  of  Almighty 
God,  say,  that  they  saw  the  subscriber  in  life,  subscribe  by 
her  mark,  and  acknowledge  the  same,  to  be  her  last  will  and 
testament,  and  that  Robert  S.  Foster,  signed  the  same  at  the 
request  of  the  testatrix,  as* a  witness.  Sworn  to  and  sub- 
scribed in  open  court,  this  6th  Nov'r,  1815. 

John  Foster, 
Collier  Foster. 
H.  Crawford,  Clerk. 

To  this  is  appended  a  certificate  of  Gabriel  Jones,  clerk  of 
Columbia  County  Court,  Ga.,  that  the  transcript  is  a  correct 
copy  of  the  will,  and  probate,  as  the  same  appears  of  record 
in  his  office,  dated  10th  March  1844. 

Also,  a  certificate  of  William  L.  Blunt,  who  styles  himself 
"one  of  the  presiding  Judges  of  the  inferior  court  of  said 
county  and  State,  and  by^rirtue  thereof  one  of  the  p^-esiding 
Justices  of  said  court,  when  sitting  for  ordinary  purposes," 
that  Gabriel  Jones  Vs  clerk  of  said  court,  &c.,  which  is  dated 
30  March,  1844. 

The  clause  of  the  will  relied  on  is  as  follows ;  "  I  lend 
unto  my  grand-daughter,  Mary  Foster,  one  negro  girl,  called 
little  Dinah,  during  her  natural  life,  and  at  her  death,  I  give 
and  bequeath  the  said  negro  girl,  little  Dinah,  and  her  in- 
crease, to  the  lawful  issue  of  her  body,  that  may  then  be  liv- 
ing, to  them  and  each  of  them,  share  and  share  alike,  their 
heirs  and  assigns  forever  ,•  but  should  the  said  Mary  die  with-* 
out  lawful  issue,  then  to  go  to  her  sisters,  share  and  share 
alike." 

The  plaintiff  proved  by  Arthur  Foster,  that  as  husband  of 
Mary  Foster,  and  under  the  will  of  Mary  Davis,  he  took  pos- 
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session  of  the  slave  Dinah,  and  kept  her  in  possession  many- 
years  in  Georgia,  and  in  1837  moved  to  Cherokee  county, 
Alabama,  bringing  the  slave  with  him.  That  by  virtue  of  a 
trust  deed,  executed  by  him  in  Alabama,  the  slave  was  sold 
to  pay  a  debt  owed  by  him,  and  purchased  by  the  defendant. 
That  Mary  Foster,  his  wife,  died  without  issiib,  before  the 
sale  of  the  slave.  That  the  wife  of  S.  Findlay,  one  of  the 
plaintiffs,  Frances  D.  Cummings,  and  Henrietta  Howard,  the 
other  two  plaintiffs,  were  the  only  sisters  Mary  Foster  had. 

The  defendant  read  from  the  statutes  of  Georgia,  a  law 
forbidding  estates  to  be  entailed. 

The  defendant  moved  the  court  to  charge,  that  if  they  be- 
lieve Arthur  Foster  took  possession  of  the  negro  Dinah,  un- 
der the  .will  of  Mary  Davis,  and  at  the  time  w^as  husband  of 
Mary,  the  legatee,  and  that  she  was  sold  for  his  debts,  and 
purchased  by  the  defendant,  plaintiffs  could  not  recover ; 
which  charge  the  court  refused,  and  charged  the^  jury,  that 
the  sisters  of  Mary  Foster,  had  such  a  title  in  the  slave,  as 
.would  enable  them  to  recover  in  this  action,  in  virtue  of  the 
will  of  Mary  Davis,  and  that  if  they  believe  the  evidence, 
they  must  find  for  the  plaintiffs.  To  which  the  defendant 
excepted,  and  now  assigns  as  error. 

S.  F.  Rice,  for  plaintiff  in  error.  The  wife  of  Findlay 
should ^have  been  joined  in  the  suit  with  her  husband.  [1 
Ch.  P.  24.]  The  omission  is  ground  of  non  suit,  and  may 
be  taken  advantage  of  on  error.     [1  M.  &  S.  176.] 

The  will  created  an  estate  tail  in  the  property,  and  the 
whole  vested  in  the  first  taker.  [5  Ala.  Rep.  578;  6  Id. 
362.] 

Tlie  remainder  was  destroyed  by  the  execution  of  the 
deed  of  trust.     [5  Ala.  578.] 

The  will  is  not  legally  authenticated,  as  the  Judge  does 
not  certify  that  he  is  the  presiding  Justice,  and  there  was  no 
proof  in  the  court  below,  that  there  was  no  presiding  Justice. 
Nor  does  the  Judge  certify  that  Jones  was  clerk  of  the  court 
when  his  certificate  was  made,  which  was  dated  seventeen 
days  after  the  clerk's  certificate. 

The  will  does  not  appear  to  have  been  admitted  to  probate 
by  any  court  in  Georgia,  but  merely  sworn  to  in  open  court. 
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White,  contra.  The  will  is  duly  authenticated.  In  Geor- 
gia, the  Court  of  Ordinary  is  composed  of  Justices  of  the 
Peace,  no  one  has  precedence.  [Prince's  Dig.  419,  ^  2 ; 
910,^6.] 

The  limitation  over  was  not  too  remote,  as  it  was  to  the 
surviving  sister.  [1  Stew.  536^  6  Porter,  327 ;  6  Ala.*  363  ; 
1  Bay.  78.] 

When  the  wife's  chose  m  action  accrues  during  coverture, 
the  husband  may  sue  alone,  or  join  his  wife,  at  his  election. 
[3  Litt.  281 ;  Com.  Dig.  Baron  and  feme,  10 ;  3  Bac.  Ab.  65  j 
Cro.  Jas.  77,  205 ;  4  H.  &  M.  463.] 

ORMOND,  J. — ^In  our  opinion,  the  limitation  over  in  this 
case,  to  the  sisters  of  Mary  Foster,  the  tenant  of  the  life  es- 
tate, is  good  by  way  of  executory  devise.     The  bequest  is 
of  a  life  estate  in  the  slave,  to  Mary  Foster,  and  at  her  death 
it  is  to  go  to  the  lawful  issue  of  her  hody^  that  may  then  be 
living.     It  is  manifest  that  the  first  limitation  was  not  too  re- 
mote, as  it  evidently  contemplated,  that  the  estate  should  vest 
in  her  heirs  at  her  death  ;  it  was  not  thei^fore  upon  an  indefi* 
nite  failure  of  issue,  as  it  must  necessarily  vest  upon  the  death 
of  the  first  taker,  if  there  is  any  one  then  in  being,  capable  of 
taking.     It  is  further  urged,  that  the  words  of  this  devise 
created  an  estate  tail,  which,  by  the  statutes  of  Georgia,  was 
coxiverted  into  an  absolute  estate  in  the  first  taker.     The 
Georgia  statute,  as  well  as  our  own,  was  not  intended  to  op- 
erate on  personal  property,  as  that  could  not  be  entailed   at 
common  law.     By  the  common  law,  if  the  language  employ-^ 
would  create  an  estate  tail,  if  the  subject  matter  was  land^ 
being  of  personal  property,  the  absolute  estate  would  be  vest- 
ed in  the  first  taker.     The  words  necessary  to  create  an  es- 
tate tail  by  the  common  law,  in  a  deed,  are  Aetr,  or  heirs  of 
the  body.     The  language  used  here,  is  "issue  of  her  body." 
But  it  is  settled  by  numerous  adjudications,  that  the  words 
issue  and  heirs  of  the  body,  in  a  will,  are  controlled,  and  ex- 
plained, by  the  intention,  and  may  be  either  words  of  limi- 
tation, or  words  of  purchase,  as  may  be  necessary  to  effectuate 
the  intention  of  the  testator.     See  the  numerous  cases  on 
this  head,  marshalled  by  Hayes  in  his  second  table,  in  his 
work  on  lin^itations. 
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Here  the  intention  was  perfectly  obvious,  that  the  issue  of 
the  body  were  to  take  as  purchasers,  and  not  as  heirs  of  ^Jie 
first  taken ;  an  estate  tail  could  not  therefore  have  been  in- 
tended. See  Jones  v.  Morgan,  1  Brown  C.  C.  218,  where 
the  rule  is  forcibly  stated  by  Lord  Thurlow,  and  Fearn  on 
Rem.  194. 

The, limitation  over  to  the  sisters  of  the  first  taker,  is  also 
good,  by  the  same  process  of  reasoning — as  it  is  evident  the 
testatrix  contemplated  the  remainder  to  vest  in  them,  during 
their  lives.  The  case  of  McGraw  v.  Davenport,  6  Porter, 
319,  is  a  case  exactly  in  point.  This,  then,  being  a  good' re- 
mainder, as  an  executory  devise,  was  a  vested  interest,  and 
if  the  remaindermen  had  died,  before  the  tenant  of  the  life 
estate,  would  have  passed  to  their  representatives.  The  case 
of  Price  V.  Price,  5  Ala.  578,  was  the  case  of  a  contingent 
remainder,  created  by  deed.  What  is  there  said  of  the  loss 
of  the  remainder,  by  the  destruction  of  the  particular  estate 
before  the  contingency  happened,  has  no  application  here. 
This  remainder  is  good  as  an  executory  devise,  and  as  those  in 
remainder  take  as  purchasers,  it  is  a  vested  interest.  Being 
a  vested  interest,  it  was  not  in  the  power  of  the  tenant  for 
life,  by  any  act  of  his,  to  affect  it,  and  by  the  termination  of 
the  particular  estate,  their  right  became  perfect. 

The  will  appears  to  have  been  admitted  to  probate  in 
Georgia,  but  the  certificate  of  Mr.  Blunt,  who  calls  himself 
"  one  of  the  presiding  Justices  of  the  court,"  is,  in  our  opin- 
ion, insufficient.  The  act  of  Congress  requires  the  transcript 
to  be  authenticated  by  the  certificate  of  the  presiding  Judge 
or  Justice.  If,  from  the  organization  of  the  court,  no  one  of 
the  Justices  has  precedence  of  the  rest,  from  the  necessity  of 
the  case,  one  of  the  Justices  must  have  authority  to  make  the 
certificate ;  such  is  said  to  be  the  fact  in  this  case,  and  we 
have  been  referred  to  the  Georgia  statute  to  prove  that  such 
is  the  oi^anization  of  their  Courts  of  Ordinary.  If  that  proof 
had  been  made  in  the  court  below,  the  certificate  would  hare 
been  considered  sufficient.  This  court  cannot  judicially 
know  the  statutes  of  other  States.  See  Johnson  r.  How's 
Adra'r,  2  Stewart,  27. 

The  objection  that  the  plaintiffs  must  fail  in  the  action,  be- 
cause the  wife  of  Findlay  is  not  joined  with  him  in  the  suit. 
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cannot  prevail.  Wh6n  the  wife's  chose  in  action  accrues  dur* 
ing  the  coverture,  the  husband  may,  or  may  not,  join  the  wife 
with  him  in  the  suit,  at  his  election.  [Morris  v.  Booth  and 
wife,  at  the  present  term ;  Philliskirk  v.  Pluckwell,  2  M.  & 
S.  393.] 

For  the  error  of  the  court,  in  admitting  the  transcript  of 
the  will  and  probate,  without  proof  of  the  constitution  of  the 
Court  of  Ordinary,  so  as  to  authorize  any  one  of  the  Judges 
thereof  to  certify  the  transcript,  the  judgment  must  be  revers- 
ed and  the  cause  remanded. 


WILLIS  v.  WILLIS'  ADM'R. 

1.  Where  lettere  of  administration  are  revoked  upon  the  failure  of  the  ad- 
ministrator to  renew  his  bond,  as  required  by  statute,  and  tapon  tfa^  settle- 
ment of  his  accounts,  in  the  Orphans'  Court,  a  decree  is  rendered  a^fainst 
faim»  for  the  amount  due  by  him  to  the  estate,  in  faror  of  his  successor,  and 
execution  ordered  to  issue  thereon — ^the  decree,  at  least  as  it  respects  the 
order  for  an  execution,  is  unauthorized  by  any  statute,  and  cannot  be  sup- 
ported. 

Writ  of  Error  to  the  Orphans'  Court  of  Montgomery. 

Prom  the  record  in  this  case,  it  appears  that  the  plaintiff 
in  error,  as  the  administrator  of  Britton  Willis,  deceased,  was 
summoned  to  renew  his  bond,  or  show  cause  why  the  letters 
of  administration  previously  granted  to  him,  should  not  be 
revoked.  He  failed  to  renew  his  bond  as  required ;  there- 
upon his  letters  of  administration  were  revoked,  and  an  order 
•WQ&  made  for  the  settlement  of  his  accounts  on  a  day  desig- 
jaated.     At  the  day  appointed,  the  plaijatiff  filed  bis  accounts 
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and  vouchers  for  settlement ;  whereupdn  the  conrt  appointed 
a  guardian  ad  litem,  for  the  infant  distribntees  of  the  estate, 
and  made  publication  requiring  all  persons  interested  to  show 
cause  why  the  account  should  not  be  stated,  allowed,  &c. 

The  court  rendered  a  decree  reciting  the  appointment  of 
the  defendant  in  error  as  administrator  of  the  intestate,  and 
that  the  accounts  of  his  predecessor  had  been  examiried,  sta- 
ted, and  found  to  be  correct ;  from  which  it  appears  that  he 
was  indebted  to  the  estate  the  sum  of  $2,404  13.  A  decree 
was  rendered  against  the  plaintiff  in  error  for  that  sum,  in  fa- 
vor of  McLemore,  as  administrator,  and  an  execution  direct- 
ed to  issue  accordingly. 

J.  E.  Belser,  for  the  plaintiff  in  error.  There  is  no  stat- 
ute which  authorizes  the  Orphans'  Court  to  render  a  judg- 
ment in  favor  of  a  subsequent  administrator,  against  his  prej- 
decessor.  If  this  be  so,  the  decree  is  clearly  erroneous.  Ac- 
cording to  a  decision  of  this  court,  even  an  action  instituted 
in  the  ordinary  mode,  could  not  be  suppported.  The  decree 
is  a  final  one,  and  if  it  could  not  regularly  be  rendered  in  fa- 
vor of  the  distributees,  the  court  should  merely  have  ascer- 
tained the  balance,  without  Ordering  or  allowing  an  execu- 
tion thereon. 

I.  E.  Hatne,  for  the  defendant  in  error.  An  action  at  law 
may  be  maintained  by  an  administrator  de  bonis  non  against 
a  preceding  administrator  who  has  been  removed {rom  the  ad- 
ministration. [Clay's  Dig.  221,  <5»  4.]  The  cases  in  2  Por- 
ter's Rep.  565,  558,  and  3  Ala.  Rep.  670,  so  far  from  oppos- 
ing this  conclusion,  which  is  necessarily  inferible  from  the 
Statute,  tend  to  support  it,  . 

The  succeeding  administrator  maf  have  sued  at  law,  un- 
der the  express  terms  of  the  statute,  or  have  sought  to  re- 
cover by  decree  of  the  Orphans'  Court  what  was  dae  from 
his  predecessor.  This  view  is  consistent  with  the  case  in  2 
-Stew.  4*  P.  Rep.  70. 

The  Orphans'  Court  had  Willis  before  it  for  final  settle- 
ment— the  statute  shows  that  his  successor  was  entitled  to 
the  assets  in  his  hands,  and  no  reason  is  perceived  why  the 
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decree  should  not  be  so  rendered.     See  also  Clay's  Dig.  194, 
^  9 ;  304,  §  42.  . 

COIiLIER,  C.  J.— By  an  act  passed  in  1806,  the  Orphans' 
Court  is  invested  with  full  power  to  require  the  renewal  of 
administration  bonds,  where  the  security  previously  given 
shall  be  insufficient.  '<  And  if  it  appear  upon  examination, 
that  any  administrator  hath  embez-zled,  wasted,  or  misappli- 
ed all,  or  any  part  of  the  decedent's  estate,  or  shall  refuse  or 
neglect  to  give  bond  with  security  as  aforesaid;  the  said  court 
may  forthwith  revoke  or  repeal  the  letters  of  administration  ; 
and  thereupon  grant  letters  of  administration  to  such  other 
person  or  persons  having  a  right  thereto,  as  will  give  bond  in 
manner  and  form  aforesaid ;  who  may  have  actions  of  trover, 
detinue,  account,  and  on  the  case,  for  such  goods  or  chattels 
as  came  to  the  possession  of  the  former  administrators,  and 
were  withheld,  wasted,  embezzled,  detained,  or  misapplied 
by  any  of  them,  and  satisfaction  made  for  the  same."  [Clay's 
Dig.  221,  <5i  4] 

In  the  Judge  of  the  Benton  County  Court  v.  Price,  et  al.  6 
Ala.  Rep.  36,  we  held  that  neither  of  the  actions  provided 
by  this  statute,  nor  any  other  wets  maintainable  at  common 
law,  where  the  assets  of  the  estate  had  been  wasted  or  con- 
'  verted ;  "  and  that  the  act  itself  only  applied,  where  letters  of 
administreUion  had  been  revoked  and  granted  to  another  for 
either  of  the  causes  mentioned  in  it."  •Further^  that  it  was 
not  allowable  to  sue  the  sureties  in  the  administration  bond^ 
either  jointly  with  their  principal,  or  alone,  until  a  judgment 
or  decree  was  first  obtained  against  the  principal  tmd  an  exe- 
cution thereon  prove  unproductive.  See  Chamberlain  v« 
Bates,  2  Porter's  Rep.  550. 

According  to  these  principles,  the  court,  in  the  case  last  ci* 
ted,  held,  that  the  authority  of  the  administrator  de  bonis  non 
extends  only  to  such  of  the  personalty  of  his  intestate  as  ror 
main  in  speeie,  unaltered  or  unconverted  by  his  predecessor, 
4uid  so  far  only  can  he  be  regarded  a  trustee  for  distributees 
and  creditors.  It  was  however  added,  that  if  administration 
be  granted  to  an  improper  person,  or  by  an  improper,  court, 
and  afterwards  revoked,  the  subsequent  administrator,  pro** 
perly  appointed,  has  a  general  commission  of  the  administra- 
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tion,  and  is  therefore  entitled  to  call  the  displaced  adminis- 
trator to  account,  as  in  the  case  of  an  executor  de  son  tort 
The  conclusion  was,  "  that-  an  administrator  de  bonis  non 
cannot  sue  the  re^presentative  of  a  former  executor,  or  admiti- 
istrator,  either  at  law  or  in  equity,  for  assets  wasted  or  con- 
verted, by  the  first  executor  or  administrator ;  but  such  suit 
may  be  brought  directly  by  creditors,  legatees,  or  distribu- 
tees." 

The  21st  section  of  the  act  of  1806,  authorizes  the  Judge 
of  the  Orphans'  Court  to  examine,  audit,  state  and  report  for 
allowance,  all  accounts  of  administrators,  executors,  and 
guardians,  and  if  no  exception  is  made  to  the  report,  or  being 
made,  is  ovemded,  to  decree  an  allowance  of  the  account  as 
stated.  [Clay's  D.  226,  ^27.]  By  the  24th  section  of  the  act  of 
1821,  it  is  enacted,  that  "the  documents  and  evidence  of  all 
settlements;  made  with  executors,  administrators  and  guar- 
dians, shall  be  carefully  preserved  by  the  clerk  of  the  county 
court,  and  the  settlement  entered  of  record ;  which  evidence, 
vouchers,  documents  and  settlement,  shall  be  good  evidence 
in  any  suit,*  for  or  against  such  executor,  administrator,  or 
guardian,  and  shall  not  be  impeached,  except  for  fraud  in  ob- 
taining the  same."     [Clay's  Dig.  304,  §  37.] 

These  enactments  only  authorized  an  allowance  of  the  ac- 
count of  an  executor,  administrator.  4^.,  as  reported  by  the 
Judge,  to  be  decreed,  and  declared  its  effect  as  evidence- 
Thus  stood  the  mattA"  when  the  statute  of  1830  was  passed  ; 
the  first  section  of  which  provides,  that  "  all  decrees  made  by 
the  Orphans'  Court  on  final  settlement  of  the  accounts  of  ex- 
ecutors, administrators,  and  guardians,  shall  have   the  force 
and  effect  of  judgments  at  law,  and  executions  may  issue 
thereon,  for  the  collection  of  the  several  distributive  amounts 
against  such  executor,*  administrator  or  guardian."     [Clay's 
Dig.  304,  ^  42.  J     The   second  section  of  the  same  statute 
gives  to  each   distributee,   heir,  or  devisee,  a  writ  of  execu- 
tion, or  attachment,  when  a  distribution  of  real  or  personal 
,   estate  is  decreed,  one  or  both,  in  the  case  of  personal  estate  • 
and  in  the  case  of  real  estate,  a  writ  of  habere  facitis  posses^ 
sionentj  against  the  executor,  administrator,  or  guardian.    [Id, 
'  305,  ^  43.]     And  the  act  of  1832,  directs  that  the  court  on 
final  settlements  of  executors,  administrators,  and  guardians. 
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shall  assess  and  insert  in  its  decree,  the  amount  of  each  dis- 
tributive share.     [Id.  <^  44.]     The  statute  of  1843,  to  amend 
the  laws  iii  relation  to  insolvent  estates,  authorises  the  Or- 
phans' Court  to  render  a  decree  in  favor  of  an  administrator 
de  bonis  non,  appointed  pursuant  to  its  provisions,  against  his 
predecessor,  for  all  moneys  found  due  from  him,  to  the  estate, 
and  all  such  goods,  chattels,  choses  in  action,  and  other  per- 
sonal effects,  and  deeds  and  other  evidences  of  title  to  realty, 
as  may  be  in  his  hands  belonging  to  the  estate.     [Clay's  Dig. 
194,  ^  9.]     This  enactment  applies  exclusively  to  the  ad- 
ministration of  insolvent  estates,  and  is  now  referred  to,  be- 
cause it  was  cited  at  the  bar,  to  show  the  policy  of  the  legis- 
lation in  cases  analagous  to  that  before  us.  * 
We  have  thus  noticed  the  statutes  and  adjudications  which 
are  at  all  times  important  to  guide  us  to  a  conclusion,  and  it 
can  scsffcely  be  necessary  to  argue  that  they  do  not  warrant 
to  its  full  extent,  the  decree  of  the  Orphans'  Court.     Wheth- 
er it  is  competent  in  a  case  like  the  present  for  that  Court  to 
receive  and  adjust  the  accounts  of  a  first  administrator  up- 
on their  voluntary  presentation  for  settlement,  or  to  require 
their  production  for  that  purpose,  we  will  not  stop  to  inquire. 
For  however  this  may  be,  it  is  clear  that  there  was  no  stat- 
ute previous  to  1830,  which  authorized  an  execution  to  issue 
upon  a  decree  of  the  Orphans'  Court,  and  the  act  of  that  year 
only  gave  it  in  favor  of  a  << distributee,  heir,  or  devisee." 
Neither  of  these  designations  embrace  an  administrator  df 
bonis  non. 

The  decree  in  the  case  before  us,  after  ascertaining  a  cer- 
tain sum  to  be  in  the  hands  of  the  displaced  administrator,  to  , 
which  the  estate  of  the  intestate   was  entitled  adjudges  the                       i 
same  to  be  paid  over  to  his  successor,  and  directs  an  execu-                      i 
tion  to  issue  for  the  collection   thereof.     Here  then,  the  de- 
cree is  eriDneous,  at  least  as  it  respects  the  order  for  an  exe- 
cution.    [McLeod  V.  Mason,   6  Porter's  Rep.  223,]     This 
must  be  regarded  as  a  part  of  the  decree,  as  it  undertakes  to 
impart  to  it,  an  efficiency  and  influence  beyond  what  the 
law  accorded  to  such  a  decree.     Crenshaw  v.  Hardy,  3  Ala. 
Rep.  663,  in  this  respect  was  unlike  the  present.     There  the 
order  for  an  execution  weis  said  to  be  supererogatory,  as  the     ' 
statute  bad  declared  the  effect  of  the  decree,  and  if  the  exe* 
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cution  was  irregular  it  might  be  superseded  in  vacation,  or 
quashed  in  term  time  on  motion. 

We  haye  only  to  add  that  the  decree  of  theOrphans'  Court 
is  reversed. 


SAMPLES  V.  WALKER,  et  al. 

1.  When  an  execution  is  made  returnable  at  an  impossible  day — as  of  a  year 
which  was  gone  when  the  execution  issued — th^  sheriff  cannot  take  ad- 
vantage of  the  irregularity,  when  a  motion  is  made  against  him  and  his 
sureties  for  a  failure  to  return  it  within  the  time  prescribed  by  law. 

Writ  of  Error  to  the  Circuit  Court  of  Randolph. 

Motion,  at  the  instance  of  Henry  Baker,  against  Walker, 
as  sheriff,  and  others,  as  his  sureties,  for  failing  to  return  an 
execution,  and  for  failing  to  pay  over  the  amount  of  it.  The 
notice  of  the  motion  is  dated  in  December,  1842,  and  is  ad- 
dressed to  the  sheriff  and  his  sureties,  by  name,  advising  them 
that  at  the  next  term  of  the  County  Court  a  motion  would  be 
made  against  them  for  the  amount  of  a  certain  execution 
there  set  out.  In  this  notice  the  execution  is  described  as 
having  been  issued  on  the  7th  January,  1842,  returnable  to 
the  County  Court  to  be  held  for  said  county,  on  the  first 
Monday  of  July,  1841.  That  the  said  writ  of  execution 
came  to  the  hands  of  the  sheriff  on  the  7th  January,  1842,  to 
execute  and  return  according  to  law,  and  to  the  exigency  of 
the  said  writ.  It  then  proceeds  to  aver,  that  Walker  was 
sheriff  at  the  issuance  of  the  execution,  and  until  after  its  re- 
turn day,  and  that  he  wholly  failed  to  make  his  return  of  said 
writ  within  the  time  prescribed  by  law,  and  having  failed  to 
make  the  money  thereon,  and  to  pay  over  the  same,  upon  de- 
^  mand  made  by  the  plainiff  at  the  July  term  of  wdd  court, 
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1841.  It  then  proceeds  to  advise  the  sheriff,  &c.,  that  the 
plaiotiff  will  move  against  them  for  the  amount  of  the  execu- 
tion,  and  five  per  cent,  damages  on  the  same,  for  each  and 
every  month  the  said  Walker  has  failed  to  make  his  retmrn  as 
aforesaid,  and  to  pay  over  the  money  as  aforesaid.  The  mo- 
tion was  transferred  froqd  the  County  Court,  where  it  was 
made,  to  the  Circuit  Court,  in  which  the  death  of  the  plain- 
tiff was  suggested,  and  Samples,  as  his  administrator,  made  a 
party. 

It  is  said  in  the  judgment  entry,  that  the  defendant's  de- 
murrer to  the  notice  was  overruled,  a»  well  as  a  plea  of  non 
est  factum  pleaded  by  them ;  but  .finally  the  motion  was  sub- 
mitted to  a  jury  as  on  issue  joined,  who  returned  a  verdict 
for  the  defendants ;  on  which  judgment  was  entered. 

At  the  trial  the  execution  was  in  evidence,  purporting  to 
be  issued  on  the  7th  July,  1842,  returnable  the  1st  Monday 
of  July,  1841,  and  actually  returned  on  the  26th  July,  1842. 
The  execution  doqket  was  introduced  to  show  that  it  was  in 
fact  issued  in  January,  1842.  It  was  not  returned  within  the 
three  days  next  before  the  regular  term  of  the  court,  which 
by  law  was  then  fixed  on  the  4th  Monday  of  July,  at  which 
time  it  was  holden.  The  sheriff  produced  the  execution,  in 
which  he  is  required  to  return  the  writ  on  the  first  Monday 
in  July,  1841.  • 

The  court  charged  the  jury,  that  under  such  a  state  of 
pleading  and  evidence,  the  plaintiff  was  not  entitled  to  re- 
cover. ^ 

To  this  chaige  the  defendant  excepted,  and  now  assigns  it 
as  error. 

BowDON,  for  the  plaintiff  in  error. 
White,  coijtra. 

GOLDTHWAITE,  J. — The  whole  of  this  case  amounts 
to  no  more  than  this.  The  sheriff,  in  defence  of  a  motion 
against  himself  and  sureties,  attempts  to  shew,  and  succeeds 
in  shewing,  the  execution  was  made  returnable  on  an  impos- 
sible dsy.  This  is  only  what  the  plaintiff  in  the  motion  had 
previously  admitted  in  his  notice,  as  the  execution  is  there 
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set  out  precisely  as  it  afterwards  appeared  in  evidence.  It 
is  the  established  rule,  that  no  sheriff  will  be  permitted  to 
discharge  himself  on  account  of  any  irregularity  in  process. 
[Watson  on  Sheriffs,  53 ;  McRae  v.  Colclough,  2  Ala.  Rep. 
74 ;  Woods  v.  Bondurant,  1  ib.  643  ;  Anderson  v.  Cunnmg- 
ham,  Miner,  48.]  There  is  no  question  the  clerk  committed 
a  mistake,  both  in  the  year  and  the  Monday  of  the  month,  in 
statihg  the  time  for  the  return,  but  this  did  not  affect  the 
sheriff,  or  make  it  the  Jess  his  duty  to  make  the  money  and 
return  the  process  according  to  law.  Although  it  may  ad« 
mit  of  doubt  whether  the  notice  is  not  defective  in  setting  out 
what  will  be  moved,  yet  this  did. not  warrant  the  court  in 
charging  that  a  recovery  could  not  be  had  upon  the  evidence 
before  the  jury.  For  any  thing  which  appears,  the  motion 
actually  made  was  for  not  returning  the  execution. 
Judgment  reversed,  and  cause  remaiided. 


HOLLEY  V.  BURGESS. 


1.  An  accusation  that  one  ^  was  whipped  for  stealing  hogB*"  impocta  a  laree- 
ny.  It  is  an  accusation  of  hog  stealing,  with  the  addition  that  the  party  had 
been  whipped  for  it 

2.  After  an  efibrt  has  been  made  to  assail  the  general  reputation  of  a  plain- 
tiffin  slander,  he  may  prove  his  good  character. 

• 
Error  to  the  Circuit  Court  of  Talladega. 

Trespass  on  the  case,  for  standerous  words  by  the  defend- 
ant against  the  plaintiff  in  error. 

The  declaration  in  the  usual  form,  charges  the  defendant 
with  saying  that  the  plaintiff  '<  was  whipped  for  stealing 
hogs."    The  defendant  pleaded  not  guilty. 
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From  a  bill  of  exceptions,  it  appears,  that  the  plaintiff  and 
defendant  lired  in  the  same  neighborhood.  The  defendant, 
offered  to  prove  by  several  witnesses,  that  befi^re  and  about 
the  time  of  uttering  the  slander  charged  in  the  declaration, 
they  had  heard  a  report,  and  riunor,  in  different  parts  of  the 
county,  that  the  plai^itiff  had  been  whipped  for  stealing  Jiogs, 
but  they  could  not  state  that  it  was  general  at  any  particular 
place,  or  neighborhood.  The  court,  on  motion  of  the  plain-' 
tiff,  rejected  the  proof. 

The  defendant  then  offered  to  prove,  that  a  short  time  be- 
fore the  words  were  spoken  by  him,  another  person,  on  the 
public  square,  in  Talladega,  stated,  in  the  presence  of  six  or 
eight  persons,  whilst  the  court  was  in  session,  that  plaintiff 
had  been  whipped  for  hog  stealing,  but  it  was  not  sbowa 
that  defendant  was  present  or  heard  it.  This  was  also  re« 
jeCted. 

The  defendant  proved  by  a  witness,  that  in  a  neighbor- 
hood in  Cherokee  county,  where  plaintiffhad  formerly  resid- 
ed, he  was  acquainted  with  the  public  sentiment,  and  that  it 
was  generally  suspected  and  reported  there,  that  plaintiff  had 
been  guilty  of  hog  stealing.  The  plaintiff  thereupon  offered 
proof,  that  both  before  and  at  the  time  of  the  uttering  of  the 
slander,  he  had  sustained  a  good  character  for^  honesty,  the 
witnesses  having  stated  that  they  knew  his  general  charac- 
ter. Defendant  objected  to  this  proof,  but  the  objection  was 
overruled. 

The  defe/idant  ast^  the  coort  tocharge  the  jury,  that  the 
words  in  the  declaration,  <^  John  Burgess^  (meaning  said  plain* 
tiff,)  was  whipped  for  stealing  hogs,"  if  proved  as  charged^ 
would  not  sustain  the  action ;  that  they  did  not  import  a 
charge  of  a  crime ;  which  the  court  refused,  and  chai^d  the 
jury,  if  these  words  were  proved,  and  the  iauendoes,  then  the 
plaintiff  had  made  out  his  case,  provided  it  was  shown,  that 
the  words  were  spoken  with  malice. 
*    These  matters  are  all  assigned  as  errror. 

White  and  Rice,  for  plaintiff  in  error.  The  charge  in  the 
declaration  does*not  import  a  crime.  The  meaning  is,  that 
the  plaintiff  had  been  whipped  qn  an  accusation  of  stealing 
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hogs.  It  cannot  be  inferred  from  the  language  employedi 
that  the  defendant  meant  to  chai^,  that  the  plaintiff  ^ad 
been  whipped«by  the  sentence  of  a  court  for  stealing  hogs* 
It  is  nothing  more  than  a  statement,  that  he  had  been  lynch- 
ed on  a  charge  of  hog  stealing. 

W.  P.  Chilton  and  Porter,  contra.  In  charging  the  par- 
ty with  being  whipped  for  stealing  hogs,  the  plaintiff  not  on- 
ly charged  a  larceny,  but  the  disgrace  of  being  whipped  for 
it,  which  was  certainly  actionable.  They  cited  2  Porter, 
213  ,•  8  Id.  486.] 

ORMOND,  J. — ^The  words  laid  in  the  deolaraticm,  are 
clearly  a  charge  of  stealing  hogs,  and  this  accusation  is  cer^ 
tainly  not  softened,  or  modified,  by  the  addition,  that  the 
party  had  been  whipped  for  it.  This  being  a  larceny,  the 
words  are  in  themselves  actionable.  The  inter]vetation  put 
upon  these  wQrds  by  the  counsel  for  the  plaintiff  in  error,  that 
they  do  not  import  a  charge  of  hog  stealing,  but  were  mere- 
ly intended  as  the  statement  of  a  fact,  that  the  defendant  in 
error  had  been  whipped  upon  a  suspicion,  or  accusation,  of 
hog  stealing,  cannot  be  sustained.  If  such  had  been  the  in- 
tention, different  language  would  have  been  employed.  And 
if,  in  truth,  in  speaking  the  words,  he  had  reference  to  an  il- 
legal acjt  of  this  kind,  he  evidently  intended  to  indorse  the 
accusation. 

As  to  the  vague  rumors  stated  by  s^e  of  the  yritneaseSy  if 
admissible  at  all,  could  only  be  received  in  mitigation  oi 
damages,  which  does  not  appear  to  have  been  the  pinr pose  for 
which  they  were  introduced.  [See  Bradley  v.  Gibson,  at 
the  present  term.] 

There  was  certainly  no  objection  to  proof  of  the  good  char 
meter  of  the  plaintiff,  after  the  effort  had  been  made  to  i 
his  general  reputation  by  testimony. 

Let  the  judgment  be  affirmed* 
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HEARNE'S  ADM'X  v.  HARBISON  AND  WIPE,  bt  al. 

L  A  writ  of  eiTor  which  is  sued  oat  to  revise  a  decree  of  the  Orpiumi^  Court, 
by  which  the  estate  of  an  intestate  was  settled  and  distrihntion  made,  will 
not  be  dismissed  because  all  the  distributees  are  not  made  parties ;  but 
the  writ  will  be  amended,  so  as  to  make  it  c(»ifonn  to  the  record. 

fL  Where  the  Orphans'  Court  made  an  interlocutory  oivler  touching  the  dis- 
tribution of  an  intestate's  estate,  which  is  erroneous,  if  in  the  final  decree 
the  error  is  repaired,  and  complete  justice*  done  to  the  parties,  the  previ- 
ous error  will  fbmish  no  ground  for  a  reversal  of  the  decree. 

3b  Quart  Is  it  cdtepetent  for  an  administrator  to  assign  an  error,  which  il 
not  prejudicial  to  himself,  bat  merely^  affects  the  distributees  of  the  estate, 

'  the  defendants  m  error. 

4.  An  administrator  who  flu  his  acoomds  and  voutheri  fvr  setttem^nf ,  cannot 
object  on  error,  that  the  notice  prescribed  by  statute,  was  not  given  to  him. 

Writ  of  error  to  the  Orphaqs'  Court  of  Lowndes. 

It  appears  from  the  record,  that  the  plaintiff  in  error  wa« 
appointed  the  administratrix  of  her  intestate  on  the  fifth  of 
December,  1836  \  that  on  the  23d  June,  1843,  she  filed  her 
account  current  and  vouchers,  upon  being  cited  to  appear  and 
make  final  settlement  of  the  estate.  Thereupon  the  ^'  court 
gave  legal  notice  t^  all  parties  interested,  to  be  and  appear  at 
a  special  Orphans'  Qourt,  on  the  first  Saturday  in  September^ 
1843,  to  file  exceptions,  or  otherwise  to  plead  to  said  account, '^ 
&c.  Certain  exceptions  were  filed  by  one  of  the  distribu- 
tees, and  the  proceeding  regularly  continued  from  time  to 
time,  to  the  third  Monday  in  October,  when  they  were  with* 
drawn.  The  judge  of  the  Orphans'  Court  then  examined*, 
audited  and  stated  the  account,  and  no  further  exception  be- 
ing taken,  allowed  the  same  as  stated. 

The  names  of  the  distributees  are  stated  in  the  decree,  (of 
■whom  there  are  more  than  five)  all  whom,  it  is  said,  are  of 
full  age,  and  the  amount  of  money  being  the  residue  of  the 
estate  undistributed,  is  also  ascertained.  One-fifth  of  the  bar 
lance  is  directed  to  be  retained  by  the  administratrix,  who  is 
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the  widow  of  the  intestate ;  and  she  is  charged  with  interest, 
because  as  it  is  said,  she  failed  to  iflake  a.  settlement  at  the 
tipie  the  law  jrequired,  and  failed  to  file  an  affidavit,  as  the 
statute  in  such  case  provides — but  interest  is  only  calculated 
after  eighteen  months  from  the  grant  of  administration. 

It  is  affirmed  by  the  decree  that  the  land  and  slaves  had 
been  previously  divided  and  distributed  ;  that  in  making  dis- 
tribution of  the  latter,  some  of  the  distributees  had  received 
less,  and  others  more  than  they  were  entitled  to.  In  such 
cases  the  portions  were  equalized  by  directing  the  adminis- 
tratrix to  make  up  the  deficient  shares,  by  deducting  a  cor- 
responding amount  from  those  who  had  received  in  the  distri- 
bution of  the  slaves,  more  than  their  proportion.  The  sev^* 
ral  sums  to  which  the  distributees  were  respectively  entitled, 
were  ascertained  upon  this  basis,  and  a  decree  rendered  ac- 
cordingly in  favor  of  each.  Upon  the  satisfaction  of  the  de- 
cree, it  was  ordered  that  the  administratrix  be  discharged 
f|[om  her  bond,  &c. 

^JuDGE,  with  whom  was  B.  F.  Porter,  for  the  plaintiff  in 
error,  made  the  following  points : 

*1.  The  decree  is  erroneous  in  being  rendered  against  one, 
and  in  favor  of  another  distributee,  and  in  adjusting  the  seve- 
ral distributive  shares.  [8  Porter's  Rep.  607  ;  4  Ala.  Rep. 
632.] 

2.  The  court  did  not  give  forty  days  notice  before  auditing 
the  accounts  of  the  administratrix.  [Clay's  Dig.  229,  §  41  ; 
7  Porter's  Rep.  270;  4  Ala.  Rep.  121.) 

A.  Gilchrist,  for  the  defendant  in  error. — The  writ  of  er- 
ror should  be  dismissed,  because  all  the  distributees  are  not 
fUade  parties.     [2  Ala.  Rep.  192.]     The  decree  in  favor  of 
on0  distributee  against  another,  was  rendered  in  1838,  and 
was  final  as  it  repects  the  matters  determined  by  it.     [Clay^s 
Dig.  297,  ^  4 ;  307,  ^  9  ;  9  Porter's  Rep.  HI ;  3  Ala.  Rep. 
156,  437 ;  7  Id.  736.]     It  cannot  be  objected  by  the  admin- 
istratrix that  due  notice  was  not  given  of  the  settlement,  as 
she  appeared  and  submitted  to  file  her  accounts  and  vouchers; 
besides,  notice  was  intended  for  the  benefit  of  distributees 
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and  creditors.  [6  Ala.  Rep.  607.]  The  record  shows  that 
each  had  a  decree  for  as  much  as  they  were  respectirely  en- 
titled to ;  the  administratrix  is  not  overcharged,  and  if  the 
distributive  shares  are  not  properly  adjusted,  she  cannot  com- 
plain.    [7  Ala.  Rep.  270.] 

COLLIER,  C,  J. — The  writ  of  error  cannot  be  dismissed, 
because  all  the  distributees,  who  are  parties  to  the  decree,  are 
not  made  defendants  here.  Our  statute  authorises  an  amend- 
ment, so  as  to  make  the  writ  conform  to  the  transcript^;  and 
it  will  be  amended  accordingly. 

Several  years  previous  to  the  final  decree  in  dividing  the 
land  and  distributing  the  slaves,  the  shares  allotted  to  the  dis- 
tributees were  not  exactly  equal,  and  to  rtiake  up  for  the  in- 
equality, the  court  ordered  that  the  larger  portions  should  be 
charged  with  the  deficit  in  the  smaller,  and  thus  the  distribu- 
tion equalized.  But  although  it  was  so  ordered,  yet  no  for- 
mal decree  was  rendered  in  favor  of  any  of  the  distributees 
against  the  other.  Subsequently,  in  making  the  final  settle- 
ment, each  one  of  the  distributees  was  charged  with  so  much 
as  he  or  she  had  received,  and  the  shares  then  made  equal^by 
a  proper  distribution  of  what  then  remained  in  the  hands  of 
the  administratrix. 

The  orders  first  made,  by  which  the  share  of  one  distribu- 
tee was  said  to  be  chargeable  to  another  to  make  up  a  defici- 
ency, can  only  be  regarded  as  interlocutory,  and  not  defini- 
tive, and  if  erroneous  in  themselves,  the  erroT  was  repaired  in 
the  final  settlement,  which  gave  to  each  distributee  a  decree 
for  the  appropriate  amount  against  the  administratrix.  The 
first  orders  might  serve  as  a  guide  for  the  final  action  of  the 
court.  But  be  this  as  it  may^  the  matter  was  in  fieri,  and 
there  is  nothing  in  the  record  to  show  that  it  has  not  been  ad- 
jtistec}  with  a  just  regard  to  the  rights  of  the  administratrix. 
If  then  there  was  an  error  as  between  the  distributees,  by 
which  they  are  willing  to  abide,  can  she  gratuitously  ask  its 
correction  for  them  ? 

As  it  respects  the  want  of  notice,  such  as  the  statute  re- 
quires, that  the  account  of  the  administratrix  had  been  exam- 
ined, audited  and  stated,  and  calling  upon  all  persons  Inter- 
i^Bted  to  show  cause^against  its  allowance,  we  think  it  cannot 
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avail  her  on  error.  She  had  already  filed  her  accounts  and 
vouchers  for  settlement,  and  the  proceeding  was  continued 
from  time  to  time ;  notice,  then,  as  it  respected  her,  would 
have  been  an  act  of  supererogation.  [McLeod  v.  Mason,  6 
Porter's  Rep.  223 ;  Sankey's  ExVs  v.  Sankey's  Heirs,  6  Ala. 
Rep.  607.* 

This  view  is  decisive  of  the  cause,  the  judgment  is  con- 
sequently affirmed. 


O'NEILL  V.  DONNELL. 


1.  There  is  no  general  rule  to  determine  when  costs  incnned  by  an  admm- 
istrator,  with  respect  to  the  assets  of  the  estate^  shall  be  allowed ;  each 
case  must  stand  on  its  own  merits,  but  in  none  can  they  be  allowed,  unless 
incurred  bonafidt. 

%  An  administrator  may  be  allowed  for  extraordinary  services,  but  no  diffi- 
culty in  making  inventories,  sales,  or  keeping  accounts,  is  to  be  so  consid- 
ered. 

Writ  of  Error  to  the  Orphans'  Court  of  Montgomery. 

This  was  the  trial  of  an  issue  directed  by  the  Orphans' 
Court,  upon  an  exception  taken  by  O'Neill,  to  the  account 
exhibited  by  Donnell,  as  the  administrator  of  Hugh  O'Neill, 
preparatory  to  the  final  settlement  of  the  estate. 

The  account  seems  to  have  been  regularly  stated,  and  in 
it  is  charged  the  usual  commissions.  The  items  excepted 
Against  are  three,  viz :  a  charge  against  the  estate  for  $130, 
fitated  therein  as  paid  to  certain  attorneys  for  legal  services ;  a 
similar  charge  for  $10,  for  two  days  services  by  the  admin- 
istrator in  taking  the  inventory  of  the  estate ;  and  a  similar 
charge  for  $20,  for  four  days  services  by  the  administrator  in 
taking  notes,  delivering  goods,  and  attending  auction. 

The  administrator  asserted,  in  answer  to  the  exception, 
ihat  these  charges  were  ecorecl,  aod  at  tba  neqiieM  cf  botk 
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parties,  the  matter  was  submitted  by  the  court  to  a  jury, 
vho,  by  yieir  verdict,  ascertained  the  account  to  be  correct ; 
wbereupou  it  was  so  allowed  by  the  court. 

At^the  trial  of  this  issue,  it  was  shown  that  the  iatestatCr 
at  the  time  of  his  death,  was  supposed  to  be  the  owner  of  a 
stock  of  goods,  &c.  These  were  also  claimed  by  one  Dolen, 
as  surviving  partner  of  O'Neill,  and  he  being  in  possession  of 
them,  was  forcibly  evicted  by  Donnell,  claiming  them  as  the 
goods  of  his  intestate.  A  suit  was  instituted  by  Dolen  against 
him  for  trespass,  and  in  this  suit  a  recovery  was  had  for  the 
value  of  the  goods.  The  charge  for  $180  was  for  that  sum 
paid  by  Donnell  in  defending  this  suit.  ^ 

There  was  much  evidence  on  both  sides,  on  the  one  part 
tending  to  show  Jhe  assertion  of  title  by  the  administrator 
was  wrongful,  and  the  taking  tortious,  and  on  the  other  (hat 
the  claim  was  bona  fide,  and  the  possession  taken  for  the 
benefit  of  the  estate. 

On  this  point,  the  distributee  asked  the  court — 

1.  To  instruct  the  jury,  that  if  Dolen  was  in  possession  of 
the  goods  claimed  by  him  as  the  property  of  a  firm,  consist- 
ing of  himself  and  O'Neill,  claiming  them  as  the  survivor, 
and  that  Donnell  seized  and  took  them  by  force,  the  estate 
was  not  liable  to  be  charged  for  the  fee  paid  for  defending 
this  trespass. 

2.  That  this  was  not  a  proper  charge,  if  Donnell  was  noti- 
fied previous  to  seizing  the  goods,  that  Dolen  and  his  intes- 
tate were  partners  in  tra^e. 

3.  That  an  administrator  is  not  authorized  to  seize  goods 
m  another ^s  possession,  and  take  them  forcibly,  although  he 
may  believe  them  to  be  the  property  of  his  intestate ;  and  if 
in  so  doing,  he  incurs  costs  and  expenses,  he  is  personally  li- 
able, although  at  the  time  of  seizing  the  goods,  he  may  be* 
lieve  them  to  be  the  goods  of  his  intestate. 

These  charges  were  refused,  and  the  instruction  given  to 
tlie  jury,  that  if  th£  administrator  acted  in  good  £9^th,  and 
volely  with  a  view  to  the  interest  of  the  estate,  and  deemed 
the  course  pursued  by  him  was  necessary  to  protect  its  in- 
terests,  then  the  estate  ought  to  pay  the  expenses  of  the  suit 
although  the  administrator  was  a  trespasser  in  seizing  the 
goods. 


736  ALABAMA. 


O'NeiU  V.  Donnelly 


With  relation  to  the  other  items,  the  distributee  requested 
the  court  tocharge  the  jury,  that  admitting  every  thing  to  be  fair 
in  regard  to  these,  and  that  the  services  were  essential,  and 
no  more  was  charged  against  the  estate  than  those  services 
were  worth,  yet,  notwithstanding,  they  were  improper  char* 
ges  against  the  estate,  in  the  form  they  were  presented,  and 
ought  not  to  be  allowed  in  the  account. 

This  was  refused,. and  the  court  instructed  the  jury  in  this 
connection,  it  being  admitted  by  the  parties  that  the  stock  of 
goods,  in  relation  to  which  the  services  were  rendered,  were 
of  a  kind  to  require  of  the  administrator  extraordinary  duties 
and  trouble,  and  this  matter  being  submitted  to  the  court  for 
its  decision,  the  court  ruled  that  the  charges  were  proper 
against  thQ  estate,  and  ought  to  be  allowed. 
'  The  several  refusals  to  charge  as  requested,  the  charges 
given,  and  the  ruling  of  the  court,  were  excepted  to  by  the 
distributee,  and  are  now  assigned  as  error. 

J.  £.  B&I.SER,  for  the  plaintiff  in  error,  made  the  following 
points : 

1.  The  charges  asked  should  have  been  given.  The  law 
will  not  warrant  any  one  in  committing  a  forcible  seizure, 
and  therefore  an  administrator  cannot  make  the  estate  res  • 
ponsible  for  his  illegal  and  violent  acts..  [7  John.  161 ;  6 
Paige,  455;  9  lb.  461 ;  4  Verm.  256.] 

2.  The  charge  given  covers  too  niuch  ground.  An  ad- 
ministrator mayact  bona  fide^  and  ^et  most  intemperately 
and  rashly.  If  protected  in  all  cases  when  his  own  opinion 
justified  him,  the  estate  might  be  exhausted  by  'expenses^ 
The  view  of  the  court  is  not  warranted  by  the  decisions.  [4 
Verm.  256  ;  6  Halst.  44 ;  7  J.  J.  Marsh,  ibo ;  6  Greenl.  48  ; 
2Penn.  419;  2  Bibb,  609.] 

3.  The  court,  it  is  true,  may  allow  compensation,  but  this^ 
is  iHX>per  only  by  way  of  commission,  which  was  charged  in 
the  account.     It  is  against  public  policy  to  allow  Kper  dietn^ 
charge.     [1  Hopk.  28;  2  Paige,  287;  4  Gill  and  J.  453;   £r 
N.  Harap.  492  ;  6  Habt.  44  f  9  Conn.  10 ;  14  E.  Ch.  Ca.  46, 
53;  17  lb.  362. 


T.  Williams,  contra,  argued — 
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1.  That  it  frequently  is  as  much  the  duty  of  an  adminis- 
trator to  take  the  property  of  his  intestate  where  he  can  find 
it,  as  it  is  to  retain  it ;  and  whenever  such  act  is  bona  fide,  the 
policy  of  the  law,  ad  well  as  the  interest  of  those  concerned 
in  the  estate  is,  to  indemnify  the  administrator.  Here  how- 
ever, notfiing  is  claimed  except  for  counsel  fees,  in  ascertain* 
ing  the  right.  It  is  immaterial  in  what  kind  of  a  suit  these 
are  paid,  if  the  counsel  is  essential. 

2.  As  no  compensation  is  fixed  by  law  for  the  services  of 
administrators,  it  must  depend  on  the  facts  of  each  case.  In 
thi3  case  it  appears  that  the  services  required  were  extraordi- 
nary, and  the  compensation  reasonable.  • 

GOLDTHWAITE,  J.— This  case  falls  within  the  princi- 
ples ascertained  by  the  recent  decision  in  Willis  v.  Willis' 
Adm'r,  an^^,  721,  and  as  the  proceedings  of  the  Orphans* 
Court  on  this  particular  issue  cannot  be  revised  in  this  mode, 
the  tirrit  of  error  will  be  dismissed.  But  because  the  decis- 
ion of  the  questions  argued,  may  be  important  to  prevent  fur- 
ther litigation  between  these  parties,  as  well  as  to  save  them 
expense,  we  shall  announce  our  conclusions  upon  them. 

And  first,  with  reference  to  the  allowance  for  counsel  fees, 
in  the  action  of  trespass,  for  seizing  the  goods  of  which  the 
administrator's  intestate  was  possessed  in  his  life  time.  It  is 
obvious  administrators  may  sometimes,  as  well  as  other  trus- 
tees, be  mistaken  about  property  supposed  to  belong  to  their 
intestate,  and  the  right  of  recaption  extends  as  well  to  them 
as  to  other  owners ;  it  would  be  most  unconscionable  to  as- 
sert they  should  stand  by  and  see  the  property  of  the  estate 
carried  away,  without  an  efibrt  to  prevent  it.  On  the  other 
hand  it  is  equally  unreasonable  a  trustee  of  any  kind  shall  be 
permitted  to  squander  the  assets  in  his  charge,  in  vexatious, 
or  even  contentious  litigation.  The  difficulty  is,  to  ascer- 
tain any  general  rule,  which  can  govern  the  whole  subject 
matter ;  and  perhaps  it  is  safer  that  each  allowance  should 
stand  or  fall  by  its  own  merits,  than  to  rest  on  any  general 
principle.  It  is  evident,  however,  there  is  one  fact  which 
must  exist  in  every  case,  to  warrant  the  allowance  of  costs^ 
outside  of  the  administration.     This  is  the  bonafidefi  of  the 
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act  by  which  the  costs  are  incurred.  This  seems  to  have 
been  the  conclusion  in  Morris  v.  Murgatroyd,  1  John.  Chan. 
473^  where  Chancellor  Kent  felt  the  difficnlty,  but  allowed 
the  charge.  So  in  the  case  before  us,  if  is  impossible  to  say 
the  party  was  justified  in  the  trespass,  or  that  if  damages  had 
been  recovered,  thfise  could  be  a  proper  charge,  yet  we  think 
the  counsel  fees  were  properly  allowed,  because,  whether  an 
actor,  or  a  defendant  to  the  suit,  the  title  was  necessary  to  be 
ascertained ;  and  could  uot  well  be  so  without  the  employ- 
ment of  counsel. 

2.  With  respect  to  the  other  claims,  we  are  not  prepared  to 
say  the  Orphans'  Court  is  restricted  in  the  allowance  of  spe- 
cific charges  for  services  rendered  the  estate.  Such  charges 
are  perhaps  the  exception,  and  not  the  rule.  Whenever  they 
are  brought  forward,  it  is  doubtless  the  duty  of  the  court  to 
scrutinize  them  with  a  jealous  and  watchful  eye,  and  they 
never  should  be  allowed  for  the  ordinary  duties  of  an  adknin- 
istrator.  If  by  this  means  their  compensation  is  to  be  in- 
creased, there  is  no  foreseeing  the  evils  which  may  be  intro- 
duced. We  shall  have  occasion  in  another  case,  to  give  our 
opinion  upon  allowances  for  extraordinary  services,  and  in 
the  mean  time  shall  only  say,  that  services  in  taking  inven- 
tories, selling  the  goods,  or  keeping  accounts,  &c.  are  not  pro- 
per to  be  so  considered. 

Writ  of  error  dismissed. 
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1.  A  reeolutlon  by  the  Directors  of  a  Rail  Road  Company,  that  the  stock- 
holdera  might  relinquish  one  half  of  their  stock,  and  the  payments  previ- 
oosly  made  accoonted  for  as  if  made  on  the  stock  retained,  provided  tihcr 
■tockholders  paid  all  the  calls  subsequently  sutde  by  the  dicrectoiy,  »  is 
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the  nature  of  a  contract,  entered  into  between  the  corporation  and  its  mem- 
bers, and  is  not  on  its  face  illegal  or  improper. 

S.  If  a  judgment  can  be  bad  against  a  stockholder,  for  a  debt  due  bj  the  cor- 
poration, under  tlie  act  of  31st  December,  1841,  the  affidavit  required  by 
that  act  must  be  made  previous  to  suing  out  garnishee  process.  Whether 
the  act  applies  to  the  stockholders  of  a  corporation  whose  franchise  htm 
been  lost  by  nan  user,  or  dissolved  by  any  act  equivalent  to  a  surrender  .of 
its  privileges,  ^u^re? 

Error  to  Dallas  Circuit  Court. 

The  plaintiff  in  error,  as  surriying  partner,  having  recov* 
ered  a  judgment  against  the  Selma  and  Tennessee  Rail  Road 
Co.  for  $3,398  73,  and  having  made  the  necessary  affidarit, 
sued  out  garnishee  process  against  the  defendant  in  error, 
who  being  duly  summoned,  appeared  and  answered,  "  that 
he  is,  and  has  been,  since  January,  1837,  a  member  of  said 
com*pany,  having  taken  twenty  shares  of  $100  each ,  by  the 
articles  subscribed,  he  bound  himself  to  pay  the  sum  annexed 
to  his  name  towards  the  capital  stock,  in  conformity  with 
the  provisions  of  the  charter,  passed  22d  December,  1836, 
one  provision  of  which  is,  that 'the  subscription  for  said  stock 
shall  be  paid,  &,c,  reciting  the  third  section. 

On  the  24th  June,  1839,  the  Directors,  taking  into  consid- 
eration the  embarrassed  condition  of  the  country,  and  as  the 
stockholders,  at  their  annual  meeting,  in  March,   1839,  had 
referred  to  the  Board  of  Directors  the  consideration  of  this 
matter,  "  Resolved,  that  all  those  who  took  stock  prior 
first  of  May,  1837,  be  authorized  to  surrender  one  h^^^Jp^^"^^!^ 
of,  or  as  much  less  as  they  may  see  proper,  and  th^iiKtal- 
ments  paid  heretefore  by  said  persons,  shall  be  accoul^^fp  ^  "V*^  »4< 
if  it  had  been  made  on  the  amount  so  retained,  and  Jpedited         ^^ 
to  them  accordingly.     Provided,  that  if  any  such  persob  IkllP*    *    ^ 
omit  to  pay  such  instalment  as  may  be  next  called  for 
the  amount  retained,  shall  be  considered  as  waiving  the  same, 
and  bound  for  the  amount  originally  taken."     This  resolu- 
tion was  ratified  at  a  subsequent  meeting  of  the  stockhold-* 
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The  garnishee  availed  himself  of  the  provisions  of  the  res- 
olution, and  on  the  7th  March,  1840,  relinquished  ten  shares, 
and  has  fully  complied  with  all  the  stipulations  of  the  resolu- 
tion, and  has  from  time  to  time  paid  all  the  calls  which  have 
been  made  by  said  company,  amounting  in  all  to  23  percent, 
on  the  stock  retained. 

At,  and  previous  to,  the  passage  of  the  resolution  of  March, 
1839,  the  plainjiflf  in  error,  and  his  brother  David,  since  de- 
ceased, were  partners,  and  as  such,  subscribed  in,  and  were 
members  of  said  corporation  :  and  affiant  believes,  that  Da- 
vid Cooper,  while  such  partner,  and  a  corporator,  assented  to 
such  resolution,  and  was  present  at  said  meeting  of  stockhold- 
ers, at  which  the  resolution  was  approved,  and  did  not  dis- 
sent. The  garnishee  concludes  his  answer,  by  denying  that 
he  owes  any  thing  to  the  Rail  Road  Company. 

Upon  this  answer,  the  court  discharged  the  garnishee,  and 
rendered  a  judgment  in  his  favor  for  the  costs. 

This  is  now  assigned  as  error. 

G.  W.  Gayle,  for  the  plaintiff  in  error.  The  corporation 
had  no  power  undet  their  charter,  to  pass  the  resolution  un- 
der which  the  surrender  was  made.  No  such  power  is  ex- 
pressly given,  nor  is  it  incidental  to  any  power  granted.  [1 
Stew.  199 ;  6  Porter  279 ;  6  Ala.  741.]  The  number  of 
shares  into  which  the  stock  of  the  company  is  divided,  can* 
not  be  reduced  by  it,  as  the  capital  stock  is  to  be  regarded  as 
a  fund  for  the  payment  of  corporate  debts.  [Ang.  6f  A.  on 
C.  89,  476,  478  ;  6  Pick.  23.]  So  debts  are  frequently  con- 
tracted with  a  corporator,  on  the  credit  of  his  dividends,  and 
to  allowit  to  be  reduced,  would  be  a  fraud  upon  such  creditor. 
[Ang.  &  A.  438.] 

This  resolution  cannot  be  supported  as  a  by-law,  beceuise 
it  has  no  tendency  to  forward  the  purpose  for  which  the 
company  was  created.  [A.  4*  A.  268.]  Corporators  are  on- 
ly liable  to  the  amount  of  their  stock.  Now,  if  the  corpora- 
tion has  the  power  contended  for,  debts  can  never  be  collect^ 
ed  of  them,  as  they  have  nothing  to  do  but  to  assemble,  pass 
a  resolution,  and  relinquish  their  stock. 

The  assent,  or  dissent,  of  D.  Cooper,  amounts  to  nothing.^ 
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His  assent  could  not  give  validity  to  a  void  act  of  the  corpo- 
ration. 

His  assent  could  not  bind  his  copartner.  The  interest  of 
the  firm  in  the  corporation,  and  their  interest  as  partners  in 
excavating  the  road,  were  separate  and  distinct.  Such  an 
assent  does  not  come  within  the  scope  of  the  partnership. 

The  relinquishment  ieing  void,  the  garnishee  is  now  lia- 
ble to  pay  23  per  cent,  on  the  shares  so  relinquished,  that 
being  the  siun  which  the  company  has  called  for^ 

R.  SaffolD)  contra.  The  opinion  prevailed  generally,  if  not 
universally,  in  the  community,  that  the  subscribers  to  this,  and 
similar  stock,  had  the  right  to  relinquish  their  stock,  by  a  forfeit- 
ure, and  thus  exonerate  themselves  from  further  liability.  ^ 
This  led  to  the  resolution,  and  acting  upon  it,  those  who  sur- 
rendered have  paid  all  the  subsequent  calls  of  the  company.  It 
must  therefore  be  regarded  as  a  contract  entered  into  between 
the  company  and  the  individual  corporators.  It  was  in  fact 
an  honest  compromise,  entered  into  from  pure  motives,  to 
prevent  the  dissolution  of  the  company,  as  is  fully  shown  by 
the  reasons  set  forth  by  the  directors  for  its  adoption. 
•  The  regulation  is  in  the  nature  of  a  by-law,  having  also 
the  /ussent  of  the  stockholders.  As  such,  the  State  not  com- 
plaining, it  is  cleaVly  valid.  [A.  &  A.  on  Cor.  298,  302  ;  2 
Stew.  401;  6  Ala.  741.] 

ORMOND,  J. — The  only  question  presented  upon  the  re- 
cord, is  the  validity  of  the  resolution  of  the  board  of  direc- 
tors, authorizing  the  members  of  the  company  to  relinquish 
a  portion  of  their  stock,  on  condition  of  paying  all  the  calls  the 
company  might  subsequently  make  upon  the  residue. 
i  Considering  this  resolution  in  itself,  we  entertain  no  doubt 
whatever,  that  it  was  such  an  act  as  the  company  might  law- 
fully do.  It  is  a  contract  entered  into  by  the  corporation, 
with  its  members,  which  does  not  carry  on  its  face  any  marks 
of  illegality,  or  impropriety.  It  may  have  been,  and  proba- 
bly was,  eminently  judicious  and  proper.  It  appears  that 
when  it  was  adopted,  the  company  was  struggling  with  dif- 
ficulties, in  consequence  of  the  great  pressure  upon  the  com- 
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muaity  for  money,  and  it  was  apprehended  that  naany  of  the 
subscribers  would  not  pay,  but  would  forfeit  their  stock.  To 
prevent  this,  and  to  enable  the  company  to  go  on,  was  the 
avowed,  and  doubtless  the  real  motive,  for  the  proposition; 
which  originated  with  the  directory,  and  was  af  terwards 
sanctioned  by  the  stockholders. 

The  argument  principally  urged,  dqps  not  deny  the  right 
of  the  company  under  any  circumstances,  to  pass  such  a  res^ 
olution,  but  that  the  stock  is  the  fund  for  the  payment  of  the 
debts  of  the  corporation,  and  the  relinquishment  a  fraud  upon 
tb6  creditors  of  the  corporation.  We  need  not  inquire  what 
would  be  the  effect  of  the  facts  supposed,  as  it  does  not  ap- 
pear that  by  the  reduction  of  the  stock,  the  rights  of  creditors 
were  at  all  affected.  As  to  this  particular  debt,  it  is  not 
/  shown  when  it  was  created,  whether  before  or  after  the  pas- 
/  sage  of  this  resolution.  Conceding  that  the  stockholders 
would  be  individually  responsible  to  the  creditors  of  the  cor- 
poration, in  proportion  to  their  stock,  as  appears  to  have  been 
held  in  Wood  v.  Dummer,  3  Mason  C.  C.  308,  it  could  only 
be  by  a  proceeding  in  equity,  no  such  liability  exists  at  law, 
[Vose  V.  Grant,  15  Mass.  506,)  even  after  the  corpojation  is 
extinct. 

This  was  a  proceeding  under  our  general  law  of  garnish- 
ment, as  appears  from  the  afl5.davit  made,  to  obtain  the  gar- 
nishee process,  in  which  it  is  stated  that  the  garnishee  and 
others,  are  indebted  to  the  said  defendant,  or  have  effects  of 
the  said  defendant  in  their  hands,  he  therefore  prays  that  they 
be  summoned,  &c. 

The  defendant  in  error,  by  his  answer,  denies  any  indebt- 
edness. He  admits  he  subscribed  originally  for  twenty  shares 
of  stock,  ten  of  which  he  relinquished  to  the  company,  under 
the  order  of  the  board  previously  spoken  of,  and  has  paid  all 
the  calls  of  the  company  on  the  remaining  ten.  This  is  a 
denial  of  indebtedness  to  the  corporation.  Such  indebted- 
ness did  not' arise  under  the  charter,  from  the  fact  of  his  be- 
ing a  subscriber,  but  upon  his  refusing  to  meet  the  calls  of 
the  company.  [Bingham  v.  Rushing,  5  Ala.  403.]  See  the 
third  section  of  the  charter,  providing  for  the  mode  and  man- 
ner of  making  calls,  for  the  amomit  subscribed. 

By  the  act  of  December  31,  1841,  [Sess.  Acts,  16,]  it  is  pro- 
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^  vided^  that  "  the  stockholders  of  any  incorporate  company, 
or  body  corporate,  shall  be  liable  respectively  to  the  creditors 
of  such  company,  for  the  amount  of  stock  subscribed  by  them, 
and  unpaid,  in  character  of  debtors  to  such  corporation,  and  I 
such  liability  may  be  enforced  by  garnishment,  as  above  pro-  / 
vided  for  in  this  bill."     The  affidavit  which  by  this  act  is  re- 
quired to  be  made  is,  ''that  certain  persons,  (naming  them,) 
are  indebted  to  such  company  as  stockholders,  or  otherwise," 
and    the  garnishee  is  required  to    answer,  what  he  is  in- 
debted, /'as  stockholder,  or  otherwise."      The  design  of 
this   act   appears   to  have  been,   to  reach  the  stockholder 
as   a  debtor  of  the   corporation,    through   his    stock,    and   . 
without  [any  call  of  the  company.     Under  this  act,  then, 
it  would  seem,  (if  the  enactment  itself  is  of  constitutional  va-* 
lidity,)  that  a  judgment  should  have  been  rendered  against 
the  garnishee,  for  the  amount  of  the  ten  shares  unpaid,  which 
he  admitted  he  held  in  the  company.     But  as  already  ob- 
served, the  garnishment  was  not  sued  out  upon  this  statute,  - 
but  under  the  general  law  of  garnishment,  and  the  necessary 
affidavit  not  being  made,  the  court  had  not  jurisdiction  to 
render  a  judgment  for  the  amount  due  from  the  stockholder 
to  the  corporation,  upon  which  no  call  had  been  made. 

The  4th  section  of  the  charter,  authorizes  the  company  to 
organize,  when  $500,000  is  subscribed,  what  effect  the  reso* 
lution  of  the  board  heretofore  spoken  of,  had  upon  the  fran- 
chise, or  whether  it  reduced  the  stock  below  the  amount  ne- 
cessary to  the  corporate  existence  of  the  company,  the  record 
affords  no  information.  Whether  the  act  of  1841  applies  to 
the  stockholders  of  a  corporation,  whose  franchise  has  been 
lost  by  non  user,  or  has  been  dissolved  by  any  act  equiva- 
lent to  a  surrender  of  its  privileges,  is  one  of  very  great  mo- 
ment, and  upon  which  it  is  improper  that  we  should  express 
an  opinion. 

Let  the  judgment  be  affirmed* 
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1.  Where  one  receives  a  chattel  from  another,  under  a  stipulation  in  writing, 
that  he  will  return  it  ^  wherever  called  fat,  in  good  repair,  and  free  fram 
expence,**  he  must  deliver  it  on  demand,  or  excuse  the  non-delivery ;  if 
when  demand  is  made  by  a  third  person,  in  whose  hands  the  writing  wu 
placed  for  that  purpose,  the  bailee  does  not  call  on  him  to  produce  his  au*  ' 
thority,  but  places  his  refusal  upon  the  ground  that  the  chattel  had  been 
removed  from  his  possession  by  some  other  person,  he  cannot  object  in  his 
defence  to  an  action  of  trover,  that  the  agent  did  not  show  an  authoiitf 
when  the  chattel  was  demanded. 

2.  When  a  witness  is  so  situated  that  he  will  be  liable  to  the  same  extent  to 
the  unsuccessful  party  in  the  cause,  no  matter  which  he  may  be,  his  inter- 
est is  balanced,  and  he  is  competent  to  testify  for  or  against  either  parfy. 

3.  Sembk — where  a  witness  cannot  be  affected  by  the  verdict  and  judgment 
which  may  be  rendered  in  the  cause,  he  cannot  be  rejected  on  the  ground 
of  interest 

4.  It  is  not  error  to  admit  a  deposition  as  evidence,  because  one  or  more  of 
the  questions  proposed  upon  the  cross-examination  were  not  directly  an- 
swered as  they  should  have  been,  if  the  facts  sought  to  be  elicited  may  be 
ascertained  from  answers  given  in  other  parts  of  the  deposition,  and  there 
is  nothing  in  th^^nswers  made  from  which  it  may  be  inferred  that  the 
witness  dgsig^d  to  answer  evasively. 

5..  jAt'tttXSSon  to  suppress  a  deposition  in  a  suit  at  law,  which  has  been  taken 
pursuant  to  statute,  is  addressed  to  the  sound  discretion  of  the  court,  and 
should  never  be  allowed,  when  made  for  the  first  time  at  the  triaL 

6.  A  justice  of  the  >peace  cannot  retain  money  collected  by  him  in  his  offi- 
cial character,  to  satisfy  a  debt  due  him  by  the  creditor  whose  UKMiey  has 
been  thus  received. 

7.  Although  a  witness  may  be  interestad  in  the  question,  yet  if  his  liabilitj 
will  remain  unimpaired,  no  matter  how  the  suit  in  which  he  is  called  to 
testify  may  eventuate,  an  objection  will  not  lie  to  his  competency. 

Error  to  the  County  Court  of  Talladega. 

This  was  an  action  of  Trover,  at  the  suit  of  the  defendant 
in  error,  against  the  plaintiff,  to  recover  damages  for  the  con- 
version of  a  wagon.  The  cause  was  tried  upon  the  plea  of 
not  guilty,  with  leave  to  give  special  matter  in  evidence- 
On  the  trial,  a  bill  of  exceptions  was  sealed  at  the  instance  of 
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the  defendant.  To  make  out  bJ6  case,  tbp  plaintifT  read  to 
the  jury  a  writing  of  the  following  tenor,  viz :  <^  Received  of 
Francis  Mitchell  a  certain  wagon  as  a  loan,  known  as  belong* 
ing  to  the  firm  of  Jaines  W.  Hill,  El  G,  Buchanan,  and  J.  D* 
Ck>peland ;  given  up  to  Francis  Mitchell,  as  it  i$  said,  until  a 
blacksmith's  account  against  the  said  parties,  in  favor  of 
Mitchell  and  Giveiis,  is  settled,  for  seveqty-two  dollars  and 
e^hty^^ven  cents,  made  in  the  year  1839 ;  which  I  paronxisp 
to  return  to  said  Mitchell  whenever  called  for,  in  good  re- 
pair, free  from  eKpenee — ^this  January  14th,  1840. 

Solomon  Spencb." 

The  plaintiff  then  proved  by  a  witness  that  Givens  handed 
him  the  paper  above  set' out,  and  told  wituess  to  demand  of 
the  defendant  the  .wagon  therein  referred  to.  Witness  accord- 
ingly showed  the  defendant  his  receipt  previous  to  the  insti* 
tution  of  the  suit,  and  demanded  the  wagon ,  whereupon  de* 
fendant  stated  that  James  W.  Hill  had  sent  for  and  taken 
away  the  wagon — ^without  saying  he  was  present  or  consent- 
ed to  it  Witness  also  said  that  he  was  not  authorised  by 
plaintiff  to  demand  the  wagon,  and  that  the  latter  had  left 
the  Stale  for  months  previous  thereto. 

The  defendant  theoi  read  to  the  jury  the  affidavit  of  an  auc* 
tione^,  admitted  by  consent,  stating  that  on  the  1st  January, 
1840,  he  sold  the  wagon  in  question,  as  the  property  of  J.ames 
W.  Hill,  J.  D.  Copeland,  and  E.  G.  Buchanan,  when  Hill 
\purchased,  and  caused  it  to  be  placed  on  his  premises.  JPur\ 
4her^  on  the  same  day,  HUl  authorised  him  to  take  charge  aC 
the  wagon,  and  seU  it  for  the  purpose  of  paying  a  note  then 
in  afliant^s  hands  for  ooilection.  After  the  14th  January, 
1840,  affiant  being  informed  that  the  plaintiff  had  taken  pos^ 
session  of  and  lent  out  the  wago%,  inquired  by  what  authorir 
4y  be  had  done  so.  Plaintiff  answered  that  Hill  owed  him, 
attd  as  the  wagon  was  not  in  use,  he  thought  it  wdl  enough 
for  him  to  take  possesion  of  the  same  ;  and  that  he  did  not 
aappose  Hill  would  oligectto  the  course  he  had  pm^sued;  but 
he  did  not  intimate  that  he  had  -HilPs  authority  for  what  he 
had  done,  or  that  he  was  informed  .of  ait. 

The  defendant   then  proposed  to  read  the  deposition  of 
James  W.  Hill,  whose  testimony  had  been  taken  at  the  de- 
fendant's instance.     Witness  states  that  |ilaintiff  never  obtaii^- 
94 
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ed  possession  of  the  wagon  under  an  agreement  with  him,  or 
by  his  consent,  that  he  left  it  with  the  auctioneer  to  sell  and 
pay  a  debt,  (particularly  mentioned)  as  stated  by  the  latter  in 
bis  affidavit ,'  ettter  the  wagon  was  taken  by  the  plaintidfl 
Witness  sent  for  it  and  carried  it  home.  Witness  states  that 
he  became  the  proprietor  of  the  wagon,  in  the  manner  in 
which  the  auctioneer  testified,  and  that  he  never  allowed  the 
plaintiff  to  take  it  as  a  security  for  a  debt  or  otherwise,  bat 
insisti^that  the  latter  held  good  debts  to  collect  belonging  to 
the  witness  to  a  greater  amount  than  the  blacksmith's  ac- 
count. 

Upon  cross-examination,  the  witness  denied  that  he  was  in 
any  manner  interested  in  the  result  of  this  suit  ,*  reiterates 
the  denial  that  he  ever  gave  the  plaintiff  the  wagon  to  secure 
a  blacksmith's  account,  and  insists  that  plaintiff  had  good 
claims  to  collect  for  him  to  a  greater  amount,  and  actually 
collected  a  sufficient  sum  to  pay  the  blacksmith's  account. 

This  deposition  was  suppressed  and  rejected,  though  regu- 
larly taken,  upon  ttfe  ground  that  several  of  the  cross-inter* 
rogatories  were  not  sufficiently  answered. 

The  defendant  then  offered  to  read  to  the  jury  a  receipt 
given  by  the  plaintiff,  as  a  justice  of  the  peace,  to  him  for 
certain  notes,  6oc.  placed  in  his  hands,  for  which  the  plaintiff 
undertook  <<  to  account  to  said  Hill,  when  collected,  in  tak- 
ing up  bis  notes  and  accounts  in  this,  Talladega  county.-— 
Jan^y  13th,  1840."  (Here  notes,  &c.  are  described,  and  a-' 
mount  to  something  more  than  one  hundred  dollars.)  He 
offered  to  show  that  the  plaintiff  had  collected  a  part  of  the 
claims,  and  that  they  were  all  on  men  able  to  pay ;  all  this 
evidence  was  excluded  by  the  court,  upon  the  plaintiff 's  ob- 
jection. * 

Copeland  was  then  introduced  as  a  witness  by  the  plam* 
tiff,  and  testified  that  Hill  and  himself,  a  few  days  after  tJbm 
first  day  of  January,  1840,  told  the  plaintiff  to  take  the  wag- 
on and  keep  it,  to  secure  a  certain  blacksmith's  account,  be- 
ing the^same  to  which  reference  is  made  in  the  receipt  of  tbe 
defendant  to  the  plaintiff.  To  this  testimony,  the  defeadant 
objected,  because  it  was  not  rebutting,  and  was  incompetent; 
but  the  ^objection  was  overruled,  and  the  evidence  was  p«x* 
mitted  to  go  to  the  jury. 
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The  court  charged  the  jury,  that  although  there  was  no 
other  evidence  of  Conversion,  yet  if  they  believed  the  evi- 
dence adduced,  the  proof  of  demand  was  sufficient  in  law. 
Thereupon  the  jury  found  the  issue  in  favor  of  the  plaintiff, 
assessed  his  damages  at  one  hundred  and  fifteen  dollars  and 
eigbty-^ight  cents,  and  judgment  was  rendered  accordingly. 

• 
B.  F.  PoBTEiR  and  F.  W.  Bowdon  for  the  plaintiff  in  error, 
made  the  following  points : 

1.  The  demand  of  the  wagon  was  not  such  as  the  defend- 
ant below  was  bound  to  recognize,  even  if  the  plaintiff  had 
such  a  title  as  authorized  him  to  claim  the  possession.  [2 
S.  &  P.  Rep.  160.] 

2.  If  the  defendant  could  defend  upon  Hill's  title,  then 
the  answer  of  the  defendant  was  a  sufficient  excuse  for  the 
refusal  to  deliver  possession.  {2  S.  &.  P.  Rep.  160 ,  5  Id. 
383 ;  8  Por.  Rep.  191 ;  6  B.  &  Aid.  Rep.  247.] 

3.  The  court  will,  in  some  cases,  suppress  a  deposition  for 
irregularity  in  the  execution  of  the  commission,  but  the  ob- 
jection should  be  made  before  going  to  trial,  unless  the  evi- 
dence is  inadmissible,  [7  Ala.  Rep.  851] ;  bull  a  deposition 
objectionable  in  part,  will  not  be  rejected  in  toto.  [7  Ala.  R. 
267,  280,  662.] 

4.  As  to  the  competency  of  Hill  ase  witness,  he  has  no  in- 
terest in  the  event  of  the  suit,  and  any  objection  toliimmust 
go  to  his  credit.  [4  Por.  Rep.  64 ;  4  Ala.  Rep.  712  ,*  6  Id. 
640;  see  7  Ala.  Rep.  269,  282.] 

T.  D.  Clarkc  for  the  defendant  in  error,  insisted  that  Hill's 
deposition  was  rightly  excluded,  because  the  facts  showed 
that  he  would  be  liable  to  the  defendant,  if  a  recovery  was 
had  against  the  latter  ;  and  though  he  had  denied^this,  yet 
if  he  had  answered  the  third,  fourth  and  fifth  cross-interroga- 
toriefi,  he  would  have  been  compelled  to  disclose  an  interest 
in  the  event  of  the  suit.  [1  Wash.  C.  C.  Rep.  144;  3  Id. 
109 ;  4  Id.  323.] 

2.  The  plaintiff 's  receipt  as  a  justice  of  the  peace,  to  Hill, 
for  ndtes,  &c.  placed  in  his  hands  for  collection,  was  clearly 
irrelevant,  and  properly  excluded.  [3  Esp.  Rep.  114 ;  4  Lit. 
Rep.  272 ;  7  Slergt.  &  R.  Rep.  156 ;  7  J.  J.  Marsh.  Rep.  270.] 
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3.  Gopeland  was  a  competent  witness  to  |»ove  the  delive- 
ry of  the  wagon  to  the  plaintiff^  and  Hill's  declarations  then 
made  were  admissible  as  a  part  of  the  res  g€si€B.  [1  Ala.  R. 
344,  4  Id.  40.] 

4.  The  refusal  of  the  defendant  to  deliver  the  wagon  on  de- 
mand, stating  that  it  was  in  Hill's  possession^  without  plac- 
ing his  refusaLupon  the  ground  of  some  sufficient  excuse,  or 
want  of  authority  in  the  person  making  the  demand,  was 
sufficient  evidence  to  prove  a  conversion.  [8'Esp.  R.  114; 
1  Johns.  Cases,  406 ;  8  Johns.  Rep.  445  ;  6  Wend.  Rep.  603.] 

COLLIER,  C.  J. — ^The  defendant  stipulated  in  his  receipt 
to  the  plaintiff,  to  return  the  wagon  "  whenever  called  for,  in 
good  repair,  and  free  from  expense."  This  undertaking  im- 
posed upon  him  the  duty  to  deliver  it  up  on  demand,  or  ex- 
cuse the  non  delivery.  If  he  suffered  a  third  person  to  take 
it  from  his  possession,  or  if  he  acquiesced  in  such  removal, 
he  would  in  either  case  be  chargeable  as  for  a  conversion ;  un- 
less he  could  show  that  the  person  thus  taking  it,  had  the 
superior  title.  There  is  no  inflexible  rule  of  law  which  would 
prevent  him  from  excusing  the  non  performance  of  his  en- 
gagement by  making  such  a  defence. 

When  the  demand  of  the  wagon  was  made,  the  defendant 
did  not  place  his  refusal  to  deliver  it  upon  the  ground  that 
the  individual  demanding  it  was  unauthorized  to  receive  it ; 
but  his  reply  was,  that  Hill  had  sent  for  and  taken  it  away. 
If  he  had  denied  the  authority,  evidence"  of  it  might  perhaps 
have  been  adduced  ;  or  if  defective,  its  defects  supplied.  Un- 
der these  circumstances,  the  objection  that  the  demand  was 
made  by  one  who  gratuitously  represented  the  plaintiff,  can 
avail  nothing.  The  inquiry  then,  should  have  been,  has  the 
possessign  been  yielded  to  a  title  superior  to  the  plaintiff  ^s? 
.  Notwithstanding  the  denial  by  Hill,  that  he  was  intei^sted 
in  the  result  of  the  suit,  it  is  insisted  by  the  defendant  in  er- 
ror, that  he  was  liahle  to  Spence  if  a  recovery  was  had  against 
the  latter.  Conceding  this  to  be  so,  and  it  may  be  asked 
whether  he  will  not  be  liable  to  Mitchell  and  Oivens,  for  the 
amount  of  the  blacksmith's  aecoont,  if  the  pfadtitiff  beloir 
sfaall  fail  to  xecover  a  sufficient  sum  in  the  present  aetian  to 
disebarge  it  ?    Is  not  then  his  interest  bfdance<l  ?    But  if  this 
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equilibrium  of  interest  does  not  exist,  would  a  verdict  and 
judgment  in  favor  of  the  one  party,  or  the  other,  be  evidence 
to  i^ect  Hill  ?  If  it  would  not,  then  an  objection  to  th^  wit- 
ness would  only  go  to  his  credibility* 

In  Gibson,  et  al.  v.  Goldthwaite,  7  Ala.  Rep.  281,  it  was 
held,  that  the  deposition  of  a  witness  should  not  be  excluded 
merely  because  he  has  omitted  to  answer  one  of  the  questions 
propounded,  which  vidis  prima  facie  impertinent,  and  the  di- 
rect answer  to  which  could  not  benefit  the  party  by  wboin 
it  was  proposed.  In  the  present  case,  perhaps  two  of  the 
questions  asked  upon  the  cross^xamination,  were  not  direcl- 
ly  answered,  as  they  should'  have  been,  yet  the  facts  which 
they  proposed  to  elicit,  may  be  ascertained  from  answers  giv- 
eu  in  other  parts  of  the  deposition,  and  therie  is  nothing  in 
the  answers  made,  fr<mi  which  it  may  be  inferred  that  the 
witness  djesigned  to  answer  evasively.  It  is  evident  that  the 
witness  had  some  little  feeling,  influenced  doubtless  by  the 
conviction  that  the  plaintiff  had  collected  h\a  money,  which 
had  never  been  accounted  for,  to  a  greater  amount  than  the 
account  for  blacksmith's  work.  This  may  very  readily  ac- 
count for  the  manner  in  which  he  answered  the  questions  re- 
ferred to,  without  fiUtributing  to  him  an  intentional  conceal- 
ment. 

In  Gullum  v.  Smith  4*  Concklin,  G  Ala.  Rep.  625.  we  said 
that  a  motion  to  suppress  a  deposition  which  had  been  take)i 
in  conformity  to  the  statutes,  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  should  never  be  allowed  when 
sprung  at  the  trial,  inasmuch  as  its  effect  then  must  be,  to 
take  the  opposite  party  by  surprise.  [See  also  Carters  v.  Man- 
ning Sf  Jackson,  7  Ala.  Rep.  85 L]  Thus  we  see  that  a  de- 
position regularly  taken,  if  the  facts  disclosed  in  it  are  ad- 
missible and  narrated  by  a  competent  witness,  should  not  be 
suppressed  at  the  trial,  for  an  objection  that  the  answ;ers  are 
defective.  If  such  an  objection  were  then  tolerated,  it  might 
be  productive  of  great  inconvenieuce,  by  subjecting  the  par- 
ty against  whom  it  was  made  to  costs,  and  the  hazard  of  ob^ 
taining  a  new  trial  if  unsuccessful,  in  consequence  of  the  re^ 
jection  of  the  deposition.  It  follows  from  this  view,  that  the 
deposition  of  Hill  was  improperly  excluded. 

The  receipt  of  the  plaintiff,  for  notes,  4^.  which  Hill  had 
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placed  in  his  hands  to  collect,  was  inadmissible,  either  when 
offered  alone,  or  in  connection  with  the  extrinsic  proof.  The 
undertaking  of  the  plaintiff  to  collect,  was  in  his  official  cha- 
racter of  justice  of  the  peace,  and  there  was  no  stipulation 
between  himself  and  Hill,  that  the  former  should  appropriate 
of  what  he  might  collect,  a  sufficient  sum  to  discharge  the 
demand  of  Givens  and  himself  against  Hill,  Buchanan 
and  Copeland.  Without  the  assent  of  the  creditor,  a  ju»^ 
tice  of  the  peace  cannot  retain  monies  received  by  him  offi- 
cially, in  payment  of  a  debt  due  him  by  the  former. 
[Lowrie  v.  Stewart,  8  iUa.  Rep.  163.]  Besides,  if  it  were 
allowable  for  Hill  thua  to  extinguish  the  demand  of  the  plain- 
tiff and  Givens,  without  obtaining  the  consent  of  either  of 
them,  the  testimony  is  at  fault  in  not  showing  that  a  suffi- 
cient sum  had  been  collected  by  the  plaintiff  to  pay  it. 

We  cannot  perceive  any  objection  to  the  testimony  of 
Copeland  ,*  for  however  the  present  suit  may  eventuate,  the 
debt  for  which,  with  Hill  and  Buchanan,  he  is  liable,  will 
still  remain  unpaid,  and  the  legal  obligation  to  pay  it  be  un- 
impaired ,-  at  least  so  far  as  he  is  concerned.  What  he  said 
in  respect  to  Hill  was  admissible  to  weaken  the  force  of  Hill's 
testimony,  and  may  perhaps  be  considered  as  nothing  more 
than  a  reaffirmance  of  what  is  recited  in  the  receipt  given  by 
the  defendant  to  the  plaintiff;  and  in  that  view  perhaps  was 
part  of  the  rei  gestcB, 

It  sufficiently  appears  from  what  has  already  been  said, 
that  the  evidence  of  a  conversion,  if  accredited  by  the  jiny, 
was  entirely  competent  to  sustain  the  action,  if  the  proof  was 
in  other  respects  such  as  authorized  a  recovery. 

For  the  suppression  of  the  deposition  of  Hill,  the  judg- 
ment of  the  County  Court  is  reversed,  and  the  cause  re- 
manded 
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PALMER  V.  SEVERANCE  AND  STEWART. 

1.  When  the  defendant  whs  hregularly  allowed  to  depose  as  a  witmess,  to 
the  fact  of  usnry,  instead  of  making  his  statement,  his  evidence  cannot  be 
excluded  because  the  opposite  party  denies  a  particular  fact  stated  by  him. 
Under  such  circumstances,  the  denial  diould  extend  to  the  fact  of  the 
usury. 

2.  Evidence  of  the  admission  by  one  defendfuit,  although  it  uMty  not  bind  aiw 
other,  is  competent  evidence,  and  the  qudlErtion  of  its  effect  arises  only 
when  a  charge  is  necessary  or  requested. 

Writ  of  Error  to  the  Circuit  Court  of  Russell. 

Assumpsit  by  Ann  Palifaer,  suing  for  the  use  of  Jesse  A. 
Palmer,  against  Severance  and  Stewart,  as  the  makers  of 
several  promissory  notes. 

At  the  trial,  usury  was  made  one  matter  of  defence,  and 
to  make  it  appear,  Severance  was^offered  as  a  witness.  '  Th^ 
plaintiff  objected  to  this,  and  insisted  Severance  must  first 
put  in  writing  what  he  would  swear  to,  so  that  if  the  plaintiff 
should  contradict  the  same,  no  evidence  of  Severance  should 
go  to  the  jury.  This  position  of  the  plaintiff  was  overruled, 
and  the  defendant.  Severance,  permitted  to  testify.  He  de- 
posed, among  other  things,  that  the  amount  borrowed  from 
the  nominal  plaintiff  was  $420.  The  nominal  plaintiff  was 
then  introduced,  and  asked  by  the  plaintiff,  if  $420  was  all 
the  defendant.  Severance,  had  borrowed  from  her.  She  re- 
plied it  was  not ;  and  no  other,  or  further,  question  was  ask- 
ed her,  nor  did  she  state  any  thing  more.  The  defendants 
then  proposed  to  ask  her,  what  was  the  amount  borrowed  ? 
This  was  objected  to  by  the  plaintiff,  who  insisted,  that  as 
she  had  denied  one  matter  stated  by  the  defendant,  that  was 
sufficient,  and  she  was  not  bound  to  answer  further,  but  that 
this  was  sufficient  to  exclude  from  the  jury  every  matter  tes- 
tified by  the  defendant.  The  court  ruled  in  favor  of  the 
plaintiff,  and  did  not  permit  the  examination  of  the  nominal 
plaintiff. 
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The  plaintiff,  on  the  cross-examination  of  one  of  the  de- 
fendant's witnesses,  proposed  to  prove  that  the  witness 
had  acquired  the  interest  in  the  notes  sued  on  from  the 
nominal  plaintiff,  axid  that  while  he  held  them,  the  de- 
fendant agreed,  that  if  the  'witness  would  wait  wilh  him 
a  certain  time,  he  would  pay  the  notes,  and  that  the  wit* 
ness  agreed  to  this,  and  did  wait.  The  plaintiff  objected  to 
this  evidence,  ns  inadmissible  under  the  state  of  the  plead- 
ings, but  it  was  admitted  by  the  court. 

The  defendants  excepted  to  these  several  rulings  of  the 
court,  and  they  ai'e  now  assigned  as  error. 

J.  E.  Belser,  for  the  plaintiff  in  error,  insisted — 

1.  That  the  nominal  party  being  introduced  as  a  witness 
the  other  party  was  entitled  to  examine  her  to  every  matter 
ia  issue.  [1  Esp.  Ca.  357 ;  4  lb.  67 ;  2  Starkie  Ev.  314 ;  2 
Wend.  483  ;  Richards  v.  Griffin,  5  Ala.  Hep.  195 ;  Logan  v. 
Hodges,  7  lb.  66 ;  Commercial  Bank  v.  Whitehead,  4  lb. 
641.] 

2.  ,If  however,  the  nominal  plaintiff  was  competent  only 
to  dispute  the  matters  sworn  to  by  the  defendant,  her  exami- 
nation ought  to  have  been  permitted,  so  as  to  show  clearly 
that  she  did  controvert  the  facts  stated  by  the  other  party. 

3.  The  agreement  of  one  of  the  defendants  was  improper, 
as  evidence  against  both,  inasmuch  as  the  agreement  bound 
only  the  one  making  it.  (7  Wend.  216;  2  Hall,  216;  10 
John  66 ;  12  lb.  434  ;  1  Esp.  Ca.  29.] 

Hetdenfeldt,  contra,  argued — 

1.  That  the  defendants  have  produced  all  the  difficulty 
arising  in  the  case  by  leading  the  court  below  into  the  error 
of  allowing  one  of  them  to  be  examined  as  a  witness  in  the 
cause,  contrary  to  the  decisions  in  Richards  v.  Griffin,  6  Ala. 
Rep.  195,  and  Logan  v.  Hodges,  7  lb.  66.  Having  done  so 
they  cannot  now  complain  that  the  court  permitted  the  plain- 
tiff to  get  rid  of  the  effect  of  the  irregular  testimony,  by  show- 
ing it  to  be  untrue,  by  the  counter  oath  of  the  party. 

2.  The  other  question  presented  was  decided  when  this 
case  was  here  before,  adversely  to  the  defendants. '  Whatev- 
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Palmer  v>  Severance  and  Stewart 
er  ifi  tbe  legal  effect  of  this  evidence^  it  was  certainly  admi»< 
sible. 

GOLDTHWAITE,  J.— X.  The  allowance  of  one  of.  the 
defendants  as  a  witness  to  prove  the  fact  of  usury,  before  he, 
had  prepared  and  offered  to  the  court  a  statem<3nt  of  the  facts 
he  intended  to  swear  to,  was  certainly  irregular,  and  directly 
at  variance  with  the  decisions  of  this  court.  [Richards  v. 
Griffin,  5  Ala.  Rep.  195  ]  Logan  v.  Hodges,  7  lb.  66,]  .  But 
if  the  oath  of  the  nominal  plaintiff  had  been  to  the  same  ef- 
fect as  that  which  the  statute  calls  for,  we  should  incline 
against  a  reversal  of  the  judgment.  It  is  a  mistake  however 
to  suppose  «die  statute  authorizes  the  plaintiff  to  select  any 
one  fact,  which  the  defendant  has  asserted,  and  by  the  deni- 
al of  this,  to  exclude  the  other  matters  aliedged.  Th6  pro^ 
visa  of  the  statute  is,  '<  that  if  any  person  against  whom  such 
evidence  is  offered  to  be  given,  will  deny  upon  oath,  to  be 
administered  in  open  court,  the  truth  of  what  such  witness 
offers  to  swear  against  him,  then  such  evidence  shall  not  be 
admitted."  Now,  although  the  plaintiff,  under  this  proviso^ 
may  deny  in  general  terms,  the  truth  of  what  the  other  par- 
ty has  offered  to  swear,  when  the  statement  is  entirely  falaei 
yet  it  never  has  been  supposed  that  he  may  not  deny  specifi- 
cally such  facts  as  are  false,  and  admit  such  as  are  true. 
Such  was  the  course  pursued  in  Logan  v.  Hodges,  before 
cited,  and  we.  considered  the  denial  in  this  mode  sufficient  to 
exclude  the  defendsmt's  statement  from  the  jury.  It  is  a 
very  different  matter  to  permit  the  party  to  select  a  single 
fact,  and  by  denying  that,  insist  upon  the  exclusion  of  eve« 
ry  thing  else.  We  are  entirely  clear,  the  exammation  should 
have  been  permitted  to  proceed,  at  least  so  far  as  to  ensbfe 
the  court  to  pronounoe  that  the  usury  was  substwatially '  de- 
nied. 

2.  The  question  raised  as  to  the  admissibility  of  the  evi- 
dence of  the  agreement  by  one  of  the  defendants,  to  pay,  if 
delay  was  given,  may  be  disposed  of  with  the  remark,  that 
if'  the  same  admission  was  proved  against  the  other  defend- 
ant, a  complete  case  would  have  been  made.  The  evidence 
was  competent,  but  its  legal  effect,  whether  to  charge  one 
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or  both  of  tfad  defendants,  was  matter  of  instruction  to  the 
jury. 

For  the  error  in  not  allowing  a  more  extended  examina- 
tion of  the  nominal  plaintiflF,  the  judgment  is  reversed  and 
remanded. 


RAINEY  V.  LONG. 

),  The  defeiulant^mfty  prove  under  the  general  ksue  in  assumpeit,  thattliff 
action  was  commenced  before  the  debt  wus  due. 

Error  to  Sumter  County  Court. 

Assumpsit  by  the  defendant  against  the  plaintiff  in  error- 
The  declaration  contains  the  common  counts  for  work  and 
labor.     Plea,  non  assv^mpsiU 

Upon  the  trial,  the  plaintiff  introduced  evidence  to  show, 
that  he  worked  for  defendant  as  an  overseer  from  the  10th  of 
April  to  the  lOt^h  of  October,  1843,  and  that  the  serFic«» 
Were  worth  twelve  dollars  per  month.  Tbe  defendant  prov- 
ed that  the  work  was  done  under  an  agreement,  that  plaintiff 
wai9  to  receive  twelve  dollars  per  month,  to  be  paid  the  1st 
«^  January,  1844. 

The  court  charged,  that  under  the  plea  to  the  merits,  de- 
fendant could  not  defeat  the  action  by  showing  thjat  it  was 
brought  before  the  money  was  due,  but  if  he  desired  to  set 
Up  that  as  a  defence,  he  should  have  pleaded  in  abatement ; 
to  which  the  plaintiff  excepted  and  which  he  now  assigns  as 
error. 

Smith,  for  plaintiff  in  error.. 
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Baldwin,  contra,  cited  3  AUu  Repv  fil6  ;  S.Id.. 


■  e  court  erred  in  its  charge  to  the  jury, 

^re  is  no  necessity  to  plead  in  abate- 

ommenced  before,  the  cause  of  «c- 

iy  be  made  under  the  general 

.fie  as  laid  down  in  all  of  the  text 

pleading.     In  Pacquire  v.  Eynaston,  2 

.  N(^  -l249,  a  plea  in  abatement  for  this  cause  was 

**'  ause  it  amounted  to  the  general  issue.     Let  the 

.  De  reversed  and  the  cause  remanded. 
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9    7o5 
U9_  17 

1.  The  poflsession  by  the  purchaser  of  land  under  a  verbal  contract,  making      ^  ~7K\ 
valuable  improvements  thereon,  with  the  co-operation  of  the  vendor,  the 
execution  of  a  receipt  by  the  latter,  for  a  part  of  the  purchase  money,  and 

the  acceptance  of  the  vendee's  note  for  the  residue  of  the  sum  agreed  t#' 
be  paid,  axe  suffidient  to  take  the  case  out  of  the  statute  of  frauds. 

2.  The  vendor  of  l^ad  cajuiot  successfully  resist  the  performance  of  his  a-, 
greement,  by  showing  that  the  purchaser  is  indebted  to  him  upon  an  ac- 
count disconnected  with  the  contract  in  its  inception,  or  which  by  subse- 
quent arrangement,  is  not  made  a  part  of  it 

3.  A  contract  to  collect  a  note  for  another,  and  to  receive  as  compensatiMi 
thevelary  one  half  the  amount  collected,  is  champeiiow,  and  if  coUecteli 
and  the  money  is  received  by  the  proprietor  of  the  note,  does  not  entitle 

the  party  performing  the  sendee  to  recover  a  moiety,  or  any  other  sum  of 
him. 

4.  The  statutes  which  provide  for  the  submission  of  matters  to  ariiithtdMl, 
the  mftnner  inwhioh  awards  shall  be  made, their  eflfoct,  die.  do  not  atbro- 
gute  the  common  law  on  the  subject,  according  to  which  it  seems  i^  paipl 
submission  is  good,  and  the  award,  if  it  speaks  the  intention  of  the  arbi- 
tr&toxsy  &nd  is  unobjectionable  in  itself,  or  for  matter  extrinsic,  it  wiO  be 
jipheld. 


766  ALABAMA. 


Byrdv.Odem. 


5.  W^ete  one  party,  with  the  aesent  of  another,  bomwg  money  at «  asnri- 
008  rate  of  interest,  to  pay'a  debt  for  which  both  should  provide,  and  after 
the  payment  of  such  interest  by  the  borrower,  the  other  refuses  to  contii- 
'bute,  but  by  agreement  with  the  borrower,  submits  the  matter  of  inteiest 
to  arbitrators,  an  award  which  adjudges  him  to  pay  half  tlie  interest  will 
be  supported. 

6.  Where  a  complainant  brings  money  into  conit,  insisting  it  is  all  that  is 
dae  to  the  defendant,  and  the  court  makes  an  order  that  it  be  paid  to  the  lat- 
ter, upon  executing'  a  refunding  bond,  if  the  defendant  exec«te  the  bond 
and  receive  the  money,  he  will  not  be  estopped  ^m  showing  that  a  larger 
amount  is  due  to  him ;  and  this  although  he  does  not  bring  into  court  the 
note  which  the  money  was  intended  to  pay. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  in  RusselL 

Th£  defendant  in  error  exhibited  his  bill  against  the  plain- 
tiff, setting  forth  that  the  latter,  in  !^836,  purchased  of  Peter 
V.  Guerry,  fractional  section  number  sixteen,  in  township 
eighteeii)  and  range  thirty,  and  the  east  half  of  section  sev- 
enteen, in  the  same  township  and  range,  containing  in  all 
about  six  hundred  and  thirty  acres,  situate  in  the  county  of 
Russell,  for  the  sum  of  six  thousand  three  hundred  dollars,  to 
to  be  paid  at  certain  times  stipulated  between  the  vendor 
and  vendee.  Pursuant  to  his  purchase,  the  defendant  below 
went  into  the  possession  of  the  premises,  and  received  from 
hia  vendor  a  legal  title  to  the  same.  » 

It  is  further  alledged,  that  a  verbal  agreement  was  enter- 
ed into  between  the  complainant  and  the  defendant,  by 
which  the  former  purchased  from  the  latter,  an  U!2divided 
half  of  the  lands  above  described,  at  the  same  price  per  acre, 
that  the  defendant  had  agreed  to  pay.  Thereupon  the  com- 
plainant went  into  possession,  and  hath  ever  since  been  en- 
gaged in  the  cultivation  of  the  land — ^making  valuable  im- 
provements on  the  same,  with  the  approbation  of  the  defend- 
aat»  except  as  hereinafter  stated. 

At  the  time  the  complainant  became  the  purchaser  of  such 
undivided  half,  there  were  unsettled  accounts  betwee*h  him 
and  the  defendant,  upon  which  there  Was  a  large  balance  due 
to  the  complainant,  the  precise  sum  not  recollected.     This 
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balance  the  complainant  considered,  and  as  ^e  believes  the 
defendant  also,  was  to  be  appropriated  in  part  payment  of  his 
jnirchase. 

The  complainant  continued  in  possession  of  the  land,  and 
the  defendant  indebted  to  him  as  above,  up  to  the  9th  day  of 
January,  1841,  when  the  defendant  and  himself  mutually  a- 
greed  to  come  to  a  settlement.  Which  being  made,  the  de« 
fendant  was  found  indebted  to  him  in  the  sum  of  twenty- 
seven  hundred  and  ninety-four  dollars ;  and  thereupon  execu- 
ted his  receipt,  acknowledging  that  the  complainant  had  paid 
^him  that  amount  in  part  of  his  purchase  of  the  undivided 
moiety  of  the  lands  above  described.  At  the  same  time,  the 
complainant  made  and  delivered  bis  promissory  note  for  the 
turn  of  eleven  huQdred  and  thirty  dollars,  to  the  defendaht, 
payable  on-  the  day  of  its  date,  and  specifying  therein  that 
it  was  in  full  of  the  balance  for  the  complainant's  undivided 
half  of  the  land  in  question. 

It  is  further  stated  that  the  settlement  between  the  com- 
plainant and  defendant  was  full  and  complete ;  that  the  a-. 
mount  expressed  m  the  receipt  and  note,  amounting  to  thirty- 
nine  hundred  and  twenty-four  dollars,  was  the  full  amount, 
due  the  defendant  for  principal  and  interest,  on  account,  of 
the  purchase  by  the  complainant  of  one  half  the  land.  The 
parties  continued  upon  the  most  amicable  terms  to  occupy 
the  lands  up  to  the  6th  March,  1841,  when  the  complainant 
offered  to  pay  the  amount  of  principal  and  interest  due  on  his 
note,  and  demanded  a  title  of  the  defendant,  pursuant  to  hia 
contract— «t  the  same  time  tendering  a  deed  of  conveyance 
for  the  signature  of  the  defendant  and  his  wife.  This  deed 
was  signed,  but  the  defendant  refused  to  deliver  it,  or  to  re- 
eaive  the  money\ipon  the  note,  unless  the  complainant  would 
pay  him  a  large  amount,  which  he  falsely  asserted  was  due 
him  for  ^'  necessaries,  interest,"  &c.;  and  which  had  no  con-i 
nection  with  the  contract  in  respect  to  the  land.  Complain- 
ant  has  repeatedly  since  that  time  offered  to  pay. his  note,  and 
demanded  a  title  to  the  undivided  half  of  the  land ;  but  this 
the  defendant  has  hitherto  refused  to  do.  Complainant  .has 
also  offered  to  rescind  the  contract  if  the  defendant  would 
deliver  up  his  note,  and  pay  him.the  sum  for  which  he  gave 
9L  veceipt ;  this  proposition  has  also  been  rejected. 
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It  also  alledg^s,  that  since  the  refusal  of  the  defendant  td 
make  the  conveyance  demanded  to  the  complainant,  he  has 
and  still  continues  to  disturb  the  complainant  in  his  posse»«- 
sion,  committing  trespasses,  and  threatening  to  turn  him  out 
^nd  sell  the  land. 

The  bill  concludes  with  a  prayer  that  the  defendant  may. 
specifically  perform  his  contract ;  that  an  injunction  may  is- 
sue to  restrain  him  from  interfering  with  or  disturbing  the 
complainant  in  his  possession,  and  also  prohibit  him  from 
selling  the  same.  Further,  that  subpoena  may  be  awarded, 
&c.  An  order  was  made  directing  an  injuccticn  to  inuc^ 
agreeably  to  the  prayer  of  the  bill. 

Afterwards,  by  leare  of  court,  the  complainant  amended  his 
bill,  so  as  to  state  that  he  brought  into  court  $1836,  which 
it  is  averred  was  the  entire  amount  due  on  his  note  for  prin-> 
cipar  and  interest.  Which  sum  is  thereby  tendered  to  the 
defendant,  and  a  prayer  added,  that  he  may  be  ordered  to  ao* 
cept  the  same,  and  decreed  specifically  to  perform  hisi  eon- 
tract  with  the  complainant. 

The  defendant  in  his  answer,  admits  his  purchase  of  the 
lands  described  in  the  bill,  of  Guerry,  as  the  complainant  has 
alledged ;  further,  that  he  verbally  agreed  with  the  complaan- 
ant  at  the  time  alledged,  that  he  should  become  the  purcha* 
ser  of  an  undivided  moiety  of  the  same  on  the  following 
terms,  viz :  upon  the  payment  of  one  half  of  the  amount  of 
the  notes  which  the  defendant  had  given  for  the  purchase 
money,  with  the  like  proportion  of  all  interest,  costs  and  ex- 
pences  which  had,  or  might  accrue  thereon.  The  notes  were 
of  the  amounts  following,  and  payable  as  here  stated :  one 
note  for  $2,300,  payable  on  the  25th  Deciember,  1836  ,•  two 
/ot  $1000  each,  payable  on  the  26th  Decelhber,  1837,  with 
interest  on  one  of  them  for  twelve  months  before  its  mata* 
yity ;  and  another  for  ||2,000,  payable  the  25th  Deoembeor^ 
1838,  with  interest  for  twelve  months  preceding  its  maturity. 

The  defendant  paid  about  $1300  on  the  note  first  doe, 
and  salt  being  commenced  against  him  in  the  Oircait  Comt 
4tf  Russell,  the  complainant  in  consideration  of  the  premises^ 
and  that  the  defendant  would  be  compelled  to  satisfy  the 
judgment  which  would  be  rendered  against  him,  ondotboh 
and  agreed,  to  pay  off  and  discharge  the  two  notes  of  $1600 
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itaoh,  with  all  interest  and  oosts,  (suits  being  also  brought 
thiareon  against  the  defendant. )  Further j  that  he  wotild  pttf 
his  proportion  of  the  note  given  by  the  defendant  for  the 
third  and  last  -instalment.  It  was  also  agreed,  that  if  the 
parties  should  be  compelled  to  borrow  money,  with  which  to 
discharge  the  notes  so  made  by  the  defendant,  the  complaixH 
ant  would  pay  to  the  defendant  one  half  the  interest  which 
he  would  ha,ve  to  pay  in  order  to  make  the  loan. 

The  answer  further  alledges,  that  at  the  time  of  making 
the. verbal  agreement  between  the  parties,  it  was  also  stipu- 
late that  the  complainant  should  move  upon  the  lands,  and< 
bring  with  him  a  number  of  hands  equal  to  the  defendant ; 
that  they  should  jointly  cultivate  the  same  and  divide  the  pro« 
ceeds  equally ;  that  the  defendant  should  keep  the  possefr^ 
sionof  theland  until  the  complainant  should  pay  his  part  of 
the  purchase  money,  pursuant  to  his  contract,-  and  when  such 
payment  was  made,  then  the  defendant  was  to  execute  a 
conveyance  to  the  complainant  for  an  undivided  moiety.  It 
was  agreed,  that  if  either  party  after  the  execution  of  such 
conveyance  desired  to  dispose  of  his  interest  in  thelandS)  then  | 

the  same  might  be  sold  at  auction  to  the  highest  bidder. 

It  is  admitted  that  after  the  verbal  agreement  was  madey 
the  complainant  moved  upon  the  land,  but  it  is  affirmed  that  j 

he  did  not  provide  for  the  payment  of  the  two  notes  of  $1000  | 

each,  that  executions  issued  upon  the  judgments  thereon  ren^  ! 

dered  against  the  defendant,   and  were  -  in  the  hands  of  the  j 

sheriff  for  collection ;  in  order  to  satisfy  the  same,  the  defen- 
dant was  compelled  to  borrow  about  two  thousand  dollars  for 
two  years  at  twenty  per  cent,  per  annum :  which  was  don^ 
not  only  with  the  consent  and  approbation,  but  at  the  solici- 
tation of  the  defendant.  The  last  note  was  not  provided  for 
'  by  the  complainant,  but  being  put  in  suit,  was  paid  after  judg- 
ment, with  interest  and  costs,  by  the  defendant. 

It  is  further  alledged,  that  all  the  improvements  made  otP 
the  land  by  thie  complainants,  were  made  with  the  aid  and 
assistance  of  the  defendant's  hands,  in  the  years  1839  and. 
1840. 

The  answer  admits  that  the  parties  agreed  to  come  to  ^ 
settlement  at  the  time  alledged  in  the  bill,  of  their  accounted 
mritheach  other.     Further,  that  the  defendant  was  indebted 
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to  the  complainant  to  the  amount  specified  in  the  receipt^ 
which  he  gave  him  (and  which  is  exhibited  with  the  bill,) 
including  the  sum  of  ,<$1329  collected  by  the  defendant  of 
Daniel  McDougald.  But  it  is  insisted  that  the  receipt  em* 
braces  the  accounts  of  the  complainant  against  the  defendant 
alone,  and  that  the  accounts  against  the  complainant  were  to 
be  deducted  from  the  amount  expressed  in  the  receipt  when 
the  defendant  would  make  out  the  same  on  the  Monday  fol- 
lowing its  date.  The  defendant  has  exhibited  an  account 
with  his  answer,  which  shows  that  he  claims  a  balance  due 
from  the  complainant  beyond  the  note  of  $1192  74.         . 

It  is  also  stated  that  at  the  time  the  complainant  obtained 
the  receipt,  he  took  many  papers  from  defendant's  table,  and 
threw  them  into  the  fire,  among  which  were  the  notes,  &c. 
by  which  the  items  of  his  account  could  be  sustained ;  in 
consequence  of  such  unauthorised  act,  these  notes  cannot  be 
produced.  One  of  the  notes  thus  destroyed  was  a  note  for 
$135,  given  by  the  complainant  to  James  Holt,  and  paid  by 
the  defendant  at  the  request  of  the  former,  but  for  which  the 
defendant  has  never  been  reimbursed. 

In  respect  to  the  note  of  McDougald  mentioned  above, 
the  complainant  was  its  proprietor,  but  being  unwilling 
to  put  the  same  in  suit,  reijuested  the  defendant  to  sue 
thereon  in  his  own  name,  and  in  consideration  thereof 
agreed  to  allow  the  defendant  one-half  of  the  sum  he 
might  be  able  to  collect  thereon.  He  collected  on  that  note 
the  sum  of  $1329,  and  the  complainant  has  been  allowed  a 
ejredit  for  the  full  amount  thereof  in  the  receipt,  notwith- 
standing his  contract  with  the  defendant,  which  the  latter 
insists  entitles  him  to  one-half  that  sum. 

It  is  insisted  that  the  defendant  should  not  be  concluded 
by  the  receipt ;  for  after  it  was  given,  on  24th  July,  1841,  the 
complainant  and  defendant,  under  their  hands  and  seals,  sub- 
mitted to  arbitrators  of  their  own  selection,  a  certain  contro- 
versy pending  between  them  inreference  to  the  amount  of  in- 
terest paid  by  the  defendant  for  money  borro wed,to  make  pay- 
ment for  the  land  in  question.  Which  interest  it  is  said, 
constituted  a  part  of  the  defendant's  account,  against  the 
complainant  at  the  time  of  the  settlement,  but  was  not  then 
adjusted.     The  submission  to  arbitration,  and  the  award,  are 
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exhibited  with  the  answer,  from  which  it  appears  that  the 
sam  of4hree  hundred  and  twenty-five  dollars  and  ^izty  cenU, 
are  determined  to  be  due  from  the  complainant  for  interest 
im  two  thousand  and  thirty  dollars  for  two  years. 

The  answer  further  states  that  the  complainant,  on  the  6th 
day  of  March,  1841,  demanded  a  conveyance  of  the  undivi- 
ded half  of  the  lands,  which  the  defendant  and  his  wife  exe^ 
cuted,  and  were  then  and  still  are  willing  to  deliver  to  the 
complainant  upon  payment  of  the  several  sums  which  the 
defendant's  account  states  that  he  is  indebted  to  him.  But 
the  justness  of  the  account  is  denied,  and  its  payment  conse-. 
quently  refused. 

The  defendant  denies  that  the  complainant  ever  did  tern 
der  him  the  amount  due  on  this  note ;  affirms  that  he  has 
only  charged  the  same  rate  of  interest  that  he  had  to  pay  for 
money  borrowed  ]  and  that  the  award  does  not  allow  even  a 
moiety  of  the  sum  paid  by  the  defendant  for  interest.  It  is 
admitted  that  the  complainant  has  often  demanded  a  convey* 
ance  of  an  undivided  half  of  the  land,  but  the  defendant  has 
refused  a  compliance  because  the  complainant  would  not 
pay  what  he  insists  is  due  him  upon  the  contract.  Defendant 
deniesthecommmissionof  trespasses,  and  concludes  hia  am 
swer  by  insisting  upon  the  statute  of  frauds. 

The  order  of  the  chancellor  which  gave  leave  to  the  com- 
plainant to  amend  his  bill  by  stating  that  he  had  brought  the 
money  due  on  his  note,  with  interest,  into  court,  and  offering 
to  pay  the  same  to  the  defendant,  further  directs*,  <'  that  oa 
the  defendant's  entering  into  bond  with  good  security  to  r&- 
fund  if  the  court  shall  so  order,  then  the  register  shall  pay 
overpaid  sum  of  money  to  the  defendant."  A  bond  was  ac- 
cordingly executed  by  the  defendant,  with  sureties,  and  the 
money  paid  over  to  him,  upon  his  own  application. 

Depositions  were  taken  at  the  instance  both  of  the  com- 
plainant and  defendant,  but  it  is  not  deemed  necessary  to  re- 
cite them  here :  so  far  as  they  influence  the  judgment  of  this 
court,  they  are  recited  in  the  opinion  that  follows. 

The  chancellor  was  of  opinion  that  the  contract  sought  to 

be  enforced  was  not  obnoxious  to  the  objection  of  the  statute 

of  frauds,  and  if  supported,  it  should  be  specifically  enforced: 

that  the  ansWer  admitted  the  important  alkgations  of  the  biU, 
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denying  only  its  statement  in  respect  to  the  time  of  the  pay* 
ment ;  that  time  was  not  of  the  essence  of  the  contract,  . 
taking  the  answer  to  be  true ;  for  the  want  of  punctuality 
was  anticipated,  'as  shown  by  the  alledgied  stipulation  on  the 
part  of  the  complainant  to  pay  costs  and  interest,  if  he  did  not 
meet  his  payments  promptly ;  that  a  forfeiture  of  the  con- 
tract was  not  only  not  claimed,  but  defendant  avows  his  wil« 
lingness'to  con^-ey  to  the  complainant  upon  being  paid  what 
he  now  considers  to  be  due. 

It  was  supposed  by  the  chancellor  that  the  answer,  in  de- 
nying the  fullness  and  conclusiveness  of  the  settlement,  was 
irresponsive  to  the  bill,  and  it  devolved  upon  the  defendant 
to  sustain  it,  and  thus  do  away  the  effect  of  his  receipt,  given 
professedly  for  a  balance  of  the  purchase  money :  Further ^ 
the  non-production  of  the  complainant's  note,  and  the  accept- 
ance of  the  money  {^id  into  court  by  him,  tended  to  preju- 
dice the  defence,  if  it  did  not  estop  the  defendant  from  in- 
sisting that  he  was  entitled  to  more  than  he  had  received  up- 
on his  contract  with  the  complainant.  With  respect  to  the 
submission  to  arbitration  and  award  made  under  it,  their  iden- 
tity with  the  transaction  in  question,  it  was  considered  was 
not  shown  ;  at  any  rate  it  was  supposed  that  the  proof  in  re- 
spect to  them,  was  not  such  as  to  make  the  payment  of  the 
sum  awarded,  a  condition  precedent  to  a  specific  performance 
by  the  defendant.  Thereupon  it  was  adjudged  and  decreed 
that  the  contract  of  the  defendant,  as  stated  in  the  bill,  be 
specifically  executed,  &c.  ;  and  that  each  party  pay  one-half 
the  costs. 

J.  E.  Belser,  for  the  plaintiff  in  error,  insisted  thit  the 
answer  set  up  a  contract  different  from  that  stated  in  the  bill, 
is  responsive  to  the  bill,  and  not  disproved  by  the  testimony. 
It  states  the  time  when  the  complainant  was  to  pay,  his  fail- 
ure to  do  so  at  the  time,  the  borrowing  of  money  at  a  heavy 
interest  by  the  defendant,  one-half  of  which  was  to  be  borne 
by  the  complainant,  and  his  refusal  to  comply.  But  if  the 
contract  stated  in  the  answer  is  in  avoidance,  it  is  then  in- 
sisted that  it  is  sustained  by  the  proof.  Time  may  be  of  the 
essence  of  the  contract,  and  is  so  when  the  party  seeking  re- 
lief is  in  default  without  excuse.     Complainant  made  no  ten- 
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der  of  the  balance  due,  and  the  bill  shonld  have  been  dis- 
.missed  because  it  was  not  paid  into  court.  [4  Porter's  Rep. 
297;  id.  374.] 

Complainant  i^ys  that  his  settlement  with  the  defendani, 
was  final,  and  it^was  supposed  that  the  testimony  of  Arthur 
supported  the  allegation.  Although  this  witness  affirms  such 
to  be  the  fact,  yet  his  evidence  shows  that  the  defendant  de- 
nied it,  and  that  the  parties  had  a  controversy  about  it.  The 
defendant  claimed,  in  addition  to  the  note,  $1192 — ^the  receipt 
and  note  are  not  conclusive  evidence  of  a  settlement.  The 
answer  upon  this  point  is  a  direct  negative,  and  is  sustained 
by  the  depositions  of  Strickland  and  Rawles,  as  well  as  the 
replication,  which  show  that  the  complainant  called  for  his 
account  subsequent  to  tha  date  of  the  receipt. 

The  submission  and  award  show  the  amount  paid  by  the 
defendant  for  interest,  are  in  themselves  conclusive  upon  the 
complainant,  and  connected  with  the  transaction  in  question 
by  the  answer,  and  the  deposition  of  Wilkinson.  [4  Ala.  R. 
60.] 

It  is  shown  by  the  testimony  of  Strickland  what  was  the 
amount  of  McDougald's  note,  that  the  defendant  was  enti- 
tled to  one  half  collected  thereon — also  that  the  defendant 
had  paid  to  another  person  $130.  As  to  the  non-production 
of  the  note  given  by  the  complainant  to  the  defendant,  it  is 
enough  to  say,  that  it  was  admitted  by  the  former,  never  ' 
called  for  by  him,  and  its  vitality  has  been  destroyed  by  the 
decree. 

The  reception  by  the  defendant,  of  the  money  brought  in- 
to court  by  the  complamant  ,*  and  taken  out  pursuanir  to  an 
order  for  that  purpose,  cannot  conclude  any  matter  of  defence. 
He  has  always  been  willing  to  execute  the  proper  evidence 
of  title  to  the  complainant,  and  only  contends  that  the  bal- 
ance due  upon  the  purchase  should  be  paid  him.  The  chan- 
cellor n9t  only  refuses  such  a  decree,  but  has  cut  off  the  de-! 
fendant  from  all  prospect  of  a  recovery,  by  failing  to  reserve 
the  right  to  sue  in  future. 

A  specific  performance  will  not  be  enforced  where  it  would 
operate  unjustly,  or  be  greatly  prejudicial  to  the   defendant. ' 
£1  Ala.  Rep/45a] 
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E.  W.  PfiCK  and  L.  Clabx  for  the  defendant  in  error. 

COLLIER,  C  J. — ^The  possession  by  the  complainant,  of 
the  premises  in  question,  under  a  verbal  contract  of  sale — 
•  making  valuable  improvements  thereon  withr  the  assent  and 
co-operation  of  the  defendant,  the  execution  of  a  receipt  by 
the  latter  for  a  large  sum  of  money  in  part  payment  of  an  un- 
divided half  of  the  land  purchased  by  the  defendant  of  Peter 
V.  Guerry,  and  the  acceptance  by  him  of  the  complainant's 
note  for  the  residue  of  the  purchase  money,  are  quite  suffici- 
ent to  take  the  case  out  of  the  statute  of  frauds. 

In  respect  to  the  advance  of  money  or  other  ground  of  in- 
debtedness, it  is  enough  to  say,  that  so  far  as  they  are  dis- 
connected with  the  purchase  of  the  land,  either  in  the  incep- 
tion of  the  contract,  or  by  subsequent  arragement,  they  can- 
not be  taken  into  consideration  in  determining  whether  a  spe- 
cific performance  by  the  de'fendant  should  be  enforced.  ■  This 
conclusion  will  of  course  place  out  of  view  the  entire  account 
of  the  defendant,  except  items  which  embrace  the  demands 
for  one  half  the  amount  collected  on  McDougald's  note,  and 
interest  upon  money  borrowed  for  complainant's  benefit. 
The  first  of  these  items  cannot  be  regarded  as  a  legal  charge  ; 
and  consequently  is  not  recoverable.     It  is  explicitly  stated 
by  the  defendant,*  in -his  answer,  that  the  complainant  was 
unwilling  to  sue  McDougald  on  the  note  which  he  held  a- 
gainst  him,  and  agreed  with  the  defendant  to  allow  him  one 
half  of  what  he  might  collect,  if  he  would  institute  a  suit 
thereupon  in  his  own  name.     This  agreement  is  the  ground 
of  the  aefendant's  claim  to.  a  moiety  of  what  he  collected,  as 
the  result  of  a  seriously  contested  action  on  the  note.    As- 
suming that  the  answer  is  literally  true,  and  the  agreement 
cannot  be  enforced.     To  assist  one  with  money  or  otherwise, 
to  prosecute  or  defend,  except  in  some  special  cases  in  which 
it  is  tolerated  out  of  charity  and  compassion,  is  an  offence  at 
common  law  called  maintenance^  punishable  with  fine   and 
imprisonment.     So^  to  carry  on  a  party's  suit  at  one's  o\m 
expense,  under  an  agreement  to  divide  the  matter  sued  for 
between  them,  if  they  succeed,  is  a  species  of  maintenance 
designated  champerty.     Now  it  is  perfectly  clear,  that   the 
contract  ^f  the  parties  in  respect  to  McDougald's  note,  con« 
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teraplated  the  commission  of  champerty,  by  the  defendant,  • 
and  taking  his  statement  to  be  true,  the  offence  was  actually 
consummated.     This  being  the  case,  the  stipulation  was  in 
violation  of  law,  and  a  court  of  justice  will  not  lend  its  aid  to 
enforce  it. 

The  defendant's  answer  is  sustained  by  the  testimony  of 
the  witness,  Strickland,  in  the  allegation  that  the  complain- 
ant was  to  pay  half  the  purchase  money,  costs,  and  interest 
on  borrowed  money ;  that  he  was  to  provide  for  the  second 
payment.  It  is  shown  by  other  witnesses  that  complainant 
failed  to  meet  this  payment,  and  authorized  the  defendant  to 
borrow  the  money,  cost  what  it  might.  Defendant  accord- 
ingly borrowed  the  money,  at  20  per  cent,  interest,  which  he 
paid  on  more  than  two  thousand  dollars  for  two  year^/ 
Whether  the  complainants  undertaking  to  make  the  defend-^ 
ant's  second  payment  to  Guerry,  and  subsequent  amhority  to 
borrow  money  at  any  rate  of  interest,  would  impose  on  him 
the  obligation  to  pay  more  than  eight  per  cent.,  is  a  question 
which,  in  the  present  condition  of  the  case,  need  not  be  con- 
sidered. And  it  is  alike  unimportant  to  inquire,  whether  the 
defendant  gave  the  receipt  to  the  complainant,  and  accepted 
the  note  of  the  latter  as  the  result  of  a  final  settlement  of 
their  indebtedness  to  each  other ;  no  matter  what  might  be 
the  conclusion  upon  these  poinis,  if  they  were  now  present- 
ed. It  is  shown  by  the  answer  and  proof,  that  the  parties, 
after  the  settlement  was  made,  differed  as  to  the  liability  of 
tfie  coinplainant  to  pay  interest  upon  money  which'  the  de-* 
fendant  had  borrowed,  to  enable  him  to  pay  for  the  land ; 
and  for  the  purpose  of  adjusting  that  difference,  submitted 
the  matter  to  five  individuals  chosen  by  them.  These  arbi- 
trators made  their  award,  in  which  they  find  that  the  defend- 
ant borrowed  two  thousand  and  thirty-five  dollars,  and  ad- 
judge that  the  complainant  should  pay  him  interest  thereon 
for  two  years,  amounting  to  three  hundred  and  twenty-five 
dollai;|3  and  sixty  cents  ;  further,  that  the  interest  should  be 
considered  as  due  at  the  time  the  award  was  made.  True, 
the  submission  was  not  made  under  the  direction  of  our  stat- 
utes, in  respect  to  arbitrations,  yet  these  statutes  have  never 
been  supposed  to  abrogate  the  common  law  upon  the  subject  • 
but  are  regarded  rather  as  cumulative,  except  so  istr  as  they 
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.may  come  in  conflict.  Now  |o  entitle  a  party  to  have  an  a- 
ward  in  a  case  not  pending  in  court,  made  an  operative  judg- 
ment on  motion,  it  may  be  necessary  that  the  provisions  of 
the  statutes  should  be  followed,  yet  there  are  no  negative 
terms  employed  that  exclude  the  idea  that  a  submission  ma; 
be  made  by  parol  or  otherwise,  as  at  comn^pn  law. 

That  arbitration  and  award  was  recognized  at  the  common 
law,  as  a  mode  of  adjusting  matters  in  dispute,  especially 
such  as  concerned  personal  chattels,  or  personal  wrongs,  is  a 
clear  proposition.  [3  Bl.  Com.  16.]  And.  whenever  the  thing 
in  dispute  may  be  passed  without  writing,  an  oral  submission 
and  an  award,  has  all  the  eifect  of  a  written  one.  [Evans  v. 
McKinney,  6  Litt.  Rep.  264 ;  Martin  v.  Chapman,  1  Ala.  R. 
278.]  A  misjudgment  of  arbitrators,  (although  it  may  be  a 
misapprehension  of  law,)  on  a  case  fairly  before  them,  is  not 
alone  sui^cient  cause  for  setting  aside  an  award.  [Baker  v. 
Crockett,  Hard.  Rep.  388 ;  Smith  v.  Smith,  4  Rand.  R.  95.] 
It  has  accordingly  been  held,  that  if  an  action  of  slander  be 
submitted,  and  the  arbitrators  award  a  sum  of  money  for 
words  which  are  not  actionable,  the  court  will  not  interfere 
to  set  it  aside.  [Shephard  v.  Watrous,  3  Caine's  Repi  166 ; 
«ee  also.  Walker  v.  Sanborn,  8  Greenl.  Rep.  288 ;  Smith  v. 
Thorndike,  Id.  119  ,•  Bigelow  v.  Newell,  10  Pick.  Rep.  348. J 
Where  however  the  award  is  palpably  against  law,  when  the 
arbitrators  meant  to  decide  otherwise,  the  court  it  is  said  should 
set  it  aside ;  for  it  is  not  what  the  arbitrators  intended  it 
should  be.  [Jones  v.  Frazier,  1  Hawks.  Rep.  379 ;  Gree- 
nough  V.  Rolfe,  4  N.  Hamp.  Rep.  357 ;  Roosevelt  v.  Thur- 
mau,  1  Johns.  Ch.  Rep.  220.]  But  if  they  intended  to  con- 
.  'form  to  what  equity  and  good  conscience  required  of  the  par- 
ties, rather  than  strict  law,  their  award  should  be  supported. 
[Jocolyn  V.  Donnel,  Peck's  Rep.  274 ;  Stevens  v.  Pearson, 
6  Verm-  Rep.  503  j  see  also,  14  Johns.  Rep.  96.] 

Again ;  courts  construe  awards  with  great  liberality  and 
latitude,  and  according  to  the  intention  as  indicated  by  the 
entire  instrument ;  and  every  reasonable  intendment  is  to  be 
made  in  favor  of  it.  ,  [Joy  v.  Simpson,  2  N.  Hamp.  R.  179; 
Gonsales  v.  Deavers,  2  Yeates'  Rep.  539 ;  Sumter  v.  Mu- 
nell,  2  Bay's  Rep.  450  ;  Richards  v.  Brockenbrough's  adm'r,- 
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1  Rand.  Rep.  449;  Archer  v.  WilliamsoD,  2  Har.  &  G.  Rep. 
67;  Karthous  v.  Ferrer,  1  Pet.  Rep.  222.] 

We  have  stated  these  principles  to  show  that  the  award  is 
decisive  of  the  dispute  in  respect  to  the  interest  upon  money 
borrowed  by  the  defendsynt ;  that,  whether  the  conclusion  of 
the  arbitrators  was  conformable  to  law  or  not,  is  wholly  im- 
material, as,  instead  of  failitig  to  express  their  intention^  it  is 
fiairly  inferible  that  the  award  is  precisely  what  they  intend- 
ed. The  sum  adjudged  to  the  defendant  is  affirmed  to  b^ 
then  due,  and  of  course  could  not  have  been  accounted  for 
by  the  complainant,  in  the  settlement  he  had  with  the  de<- 
fendant  on  the  9th  January,  1841. 

The  Chancellor  supposed  that  the  connection  of  the  arbi- 
tration and  award  with  the  contract  of  the  psQrties  in  respect 
to  the  land,  was  not  sufficiently  apparent  to  authorize  the 
jcourt  to  consider  it  as  an  objection  to  the  relief  prayed.  If 
the  submission  and  award  are  considered  without  reference 
to  any  thing  extrinsic,  the  objection  to  their  relevancy  would 
be  well  founded.  But  they  are  introduced  by  the  defendant 
as  exhibits  to  his  answer,  with  suitable  explanations,  showing 
their  pertinency ;  and  in  this  respect  the  answer  is  well  sus- 
tained by  the  proof.  Taking  all  these  together,  and  the  con- 
clusion must  be,  that  in  order  to  complete  his  payment  for 
the  land,  the  complainant  should  satisfy  the  award.  This 
being  dooe,  no  objection  is  perceived  to  the  enforcement  of  a 
specific  execution  of  defendant's  contract. 

The  failure  of  the  defendant  to  bring  into  court  the  com- 
plainant's note,  and  the  withdrawal,  under  its  order,  of  the 
amount  thereof,  which  the  complainant  had  deposited  with 
the  Register,  cannot  impair  the  defence  set  up  to  the  relief 
sought.  No  requisition  seems  to  have  been  made  for  the  pro- 
duction of  the  note,  and  the  defendant  was  entitled,  as  both 
2>artie3  admit,  to  the  amount  thereof;  and  the  question  was, 
•whether  more  was  due.  The  order  of  the  court  was  intend- 
ed to  do  justice  to  the  parties  as  near  as  might  be,  pending 
the  litigation,  without  intending  in  any  manner,  either  in 
itself,  or  its  consequences,  to  affect  their  rights  ultimately. 

Whether  the  amount  adjudged  by  the  award  to  be  due  to 
the  defendant  may  not  be  overbalanced  by  what  the  latter  is 
indebted  for  the  occupancy  of  more  than  his  proportion  of  the 
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land  in  controversy,  the  record  will  not  enable  us  understand- 
ingly  to  determine.  That  the  defendant  has  since  1841,  oe*- 
cupied  largely  more  than  a  moiety  of  the  cleared  land,  is 
apparent  from  the  testimony ;  but  how  long  he  occupied  it, 
or  whether '  his  possession  still  contjnuefe,  or  whether  be  has 
not  expended  much  more  labor  than  the  complainant  in  mak- 
ing improvements — ^under  what  agreement  (if  any)  improve- 
ments were  made — ^whether  his  occupancy  more  than  com- 
pensates all  the  labor  he  performed  beyond  an  eqnal  propor- 
tion, are  questions  that  should  be  adjusted,  and  reported  up- 
on by  the  master.  That  these  matters,  and  such  others  as 
appropriately  arise,  may  all  be  fairly  and  equitably  settled, 
after  a  reference  and  report,  the  decree  is  reversed  and  the 
cause  is  reman'ded.  In  thus  disposing  of  the  cause,  it  is  not 
intended  to  intimate,  that  if  the  balance  shall  be  found  to 
be  in  favor  of  the  complainant,  he  will,  under  the  frame  of 
his  bill,  be  entitled  to  a  decree  for  the  amount. 


SMITH  V.  FLEMING. 

1.  The  same  rules  which  govern  causes  injustice's  courts  will  coatrcd  them 
when  tried  again  in  an  appellate  court,  and  judgment  cannot  be  rendersd 
there  for  a  set  off  which  exceeds  fifty  dollais  against  the  consent  of  the 
plaintiff. 

U.  But  if  he  omits  to  requiie  the  court  thus  to  limh  its  judgment  when  the  jo- 
ly  certifies  a  sumgreator  than  fiHy  dollars,  he  will  upon  eiror,  be  presamf> 
ed  to  have  assented  to  the  utmost  exercise  of  the  court's  juiisdictioD. 

Error  to  the  County  Court  of  Chambers. 

This  suit  was  commenced  by  Smith  against  Fleming,  in 
a  justices  court,  and  there  the  plaintijS*  had  judgment  for 
^20  57.     The  defendant  appealed  to  the  County  Court, 
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vhere  the  plaintilSf  declmred  in  assiunpeit  for  awin.PVfr$20.j 
The  defendant  pleaded  the  general  issue  and  aet  oflf,  b]r  stat-* 
ing  the  names  of  the  pleas,  but  without  showing,  what  demajci^ 
was  intended  to  be  set  off.  .   .  *  .  -j 

At  the  trial,  the  jury  Q3und  a  verdict  for  the  defendant,  and 
certified  in  his  favor  the  sum  of  $69  67,  and  for  this  sum 
the  court  rendered  judgment  against  the  plaintiff  in  favor  of 
the  defendant. 

This  judgmen  is  now  assigned  as  ierror. 

P.  M^  Allisont,  for  the  plaintiff  in  error,  insisted  that  no 
judgment  should  have  been  rendered  on  the  verdict  agaSnal 
the  plaintiff  except  for  costs.  [I  Ghitty's  Fl.,548;  3  ;S^p4 
104 ;  Digest,  338,  ^  141  j  lb.  361  ^  14,] 

,  L,  B,  Robinson,  contra,  argued,  that  if  the  verdict  wae  im- 
proper it  could  have  been  corrected  in  the  court  below,  on  ^ 
motion  for  a  new  trial,  but  the  question  of  irregularity  can- 
not be  raised  on  error.  [Moore  v.  Coolidge,  1  Porter,  280 ; 
Bowman.  V.  Gary,  1  Ala.  326.]  At  any  rate  the  party  could 
have  the  judgment  corrected  in  the  cdurt  below,  and  there- 
fore if  corrected  here,  it  should  be  ait  plaintiff's  cost.  Be- 
sides it  may  be  presumed  the  party  consented  to  waite  ibH 
peculiar  jurisdiction,  and  the  general  law  of  set  off  BpfUes. 
[Pruitt  V.  Stewart,  6  Ala,  112.]  ' 

GOLDTHWAITE,  J.— When  a  suit  is  appealed  to  the 
County  Court,  the  cause  is  governed  by  the  same  rules  which 
controlled  it  when  before  the  justice's  court.  The  statute 
directs,  when  a  set  off  is  offered  in  a  justice's  court,  and  is 
satisfactorily  proved,  the  justice  shall  give  judgment  in  favor 
of  the  defendant  ^or  tl]^  overplus,  provided,  it  dx^ies  .tiojt.e^ 
ceed  fifty  dollars  ]  but  if  it  exceeds  that  sum,  then  the  jus- 
tice is  to  give  judgment,  in  favor  of. defendant  for  costsy  pro^ 
Tided  he  will  enter  a  credit,  or  give-  the  plaiuftiff  ;a  veeeipt 
for  so  much.  [Digest,  361,  <^  14.]  It  is  clear,  if  this  is 
to  govern,  the  judgment  is  irregular,  as'  it  ekceefls  ififty 
dollars. 

2«  But  it  is  insi^ed;  the  plaintiff  did  not  object  in  the'ciiirt ' 
■ '       9r  :•■...       •  i-    ■    ..'' 
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below  to  its  exercise  of  the  atm<>st  jurisdiction  orer  the  odb- 
ject,  and  therefore  the  judgment  ought  not  to  be  reversed, 
according  to  the  principle  settled  in  Pruitt  v.  Stewart,  6  Ala. 
Rep.  112.  We  think  tnere  is  no  substantial  difference  be- 
tween  that  case  and  this.  In  either  "base  the  party  is  advised 
bjr  the  verdict  of  the  amount  of  his  indebtedness,  and  if  he 
will  not  claim  the  advantage  which  he  is  entitled  to,  no  in- 
justice is  done  him,  by  cutting  the  judgment  accordingly. 
Indeed  it  is  evident  that  such  a  course  is,  or  sometimes  may 
W)  more  l^eneficitd  to  the  party  than  to  be  at  the  expense  of 
Idrtfaer-  litigation.  However  this  may  be,  the  just  presump- 
tion is,  thad  no  injury  is  the  consequence,  if  the  party  will  lie 
by  when  he  can  avail  himself  of  the  privilege,  without  costs 
to  his  adversary,  he  shall  not  be  permited  to  change  the  re- 
sult in  an  appellate  court.  It  is  no  answer  to  this  view  of 
tne  case,  that  the  pleadings  do  not  inform  the  party  of  the 
extent  of  the  set  off,  because,  however  ignorant  of  it  theny  the 
verdict  gives  him  all  the  information  he  can  desire.  We 
think  the  omission  to  require  the  court  to  enter  the  judgment 
for  costs  only,  must  be  considered  as  assenting  to  the  rendi- 
tion of  the  judgment  according  to  the  verdict. 
Jiylgnusnt  afihrmed. 


BAOBY,  OovBRWOB,  v.  CHANDLER  AND  CHANDLER. 

1.  A  eoutable'sbend,  ttJcen  in  the  p^ialtj  of  93,m0,  and  not  extorted  eo 
'  ibMq0Mi,]0iiotvoidaffiLstatiit8boiid^ 

Error  to  Circuit  Court  of  Perry. 

This  was  an  action  on  a  constable's  bond,  to  recover  for  a 
breach  of  duty,  in  not  pa]ring  over  money,  &e. 
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The  defendant  demurred  to  the  declaration,  and  the  court 
susrained  the  demurrer,  and  rendered  judgment  for  the  de- 
fendants, which  is  now  assigned  as  error. 

Dafis,  for  plaintiff  in  error. 

ORMOND,  J.*— This  cause  was  here  at  the  last  term,  on  * 
a  demurrer  to  the  declaration.  We  then  held  the  declara- 
tion sufficient.  'The  declaration  is  the  same  now  thai  it  was 
then,  and  the  decision  of  this  court  then  made,  is  now  the 
law  of  the  case.  The  objection  now  raised  to  the  declara- 
tion, and  which  was  not  considered  when  the  cause  vruB 
here  before,  so  far  as  w;e  can  judge  from  the  opinion,  if  it 
was  not  concluded  by  the  previous  judgment,  could  notayail 
tlie  defendant.  It  is',  that  that  the  penaity  of  the  bond  iM 
f2000,  instead  of  $1000. 

In  our  judgment,  this  does  not  affect  it  as  a  statutory  bond. 
We  need  not  consider  whether  the  party  could  be  made  lia- 
ble beyond  the  statute  penalty,  considered  as  a  bond  under 
the  statute.  For  that  amount  it  is  certainly  good  under  the 
statute. 

To  test  this  matter,  ^e  n«ed  oidy  inquire  whether  the  eoiv- 
■stable  could  hot  defend  under  this  bond,  if  a  qui  tarn  action 
were  brought  against  him,  for  not  executing  a  bond  under 
the  statute.     We  think  it  impoasibie  to  doubt  that  he  could. 

No  question  is  made  here,  that  the  bond  is  void,  because 
extorted  colore  offidi.  The  view  here  taken  renders  it  unne- 
cessary to  consider,  whether  the  act  of  1834,  (Clay's  Dig. 
366,  <^  18,  19,)  does  not,  as  contended,  give  a  discretion  to 
the  Judge  of  the  County  Court,  to  require  a  bond  in  certain 
cases,  with  a  larger  penalty  than  $1000. 

Let  the  judgment  be  reversed  and  tha cause  remanded. 
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ELLIOTT,  ET  Aju.  V.  BOAZ,  et  al. 

I.  The  vendor  of  a  for^  acre  tract  of  land,  well  knowing  the  location  of  the 

•  iOomcKriLndlineflyiopreBented  one  ofthe  lines  so  to  ran  «b  to  embrace  nine 

.  or  ten  ncres  of  cleared  land,  when  in  truth  it  contained  much  less — the  dif* 
ference  of  value  between  th^  land  pointed  out  and  that  conveyed  amount- 
ed tp  ahnostone  third  the  purchase  money ;  upon  discovering  the  mistake 
the  vendee  proposed  to  the  vendor  to  rescind  the  contract,  or  to  be  allow- 
ed to  retain  the  land,  and  be  allowed  a  deduction  forth^  purchase  money,  or 
leave  the  matter  to  arbitration — ^which  several  propositions  were  rejected : 

'  Held,  that  these  fkcts  show  a  fraudulent  misrepresentation,  and  eittitle  die 

i  •  vwklee'fo  «' reaoiasion  «f the  coBtxvct 

SL  WhoreEoellsland  of  whichheis  thfe  pxoprietQc  to  B,  aiiddie  legal  titte 
being  in  H,  he  makes  a  conveyance  according  to  the  vendee's  directions^ 

«  an  offer  l^  the  vendee  to  rescind,  should  be  made  to  E  instead  of  H. 

3^  Queref  Is  a  vei^ee  of  limd  who  proposes  to  rescind  the  contract,  bound 
to  abandon  the  posasession  before  he  can  file  a  bill  toeniforce  areecisBion, 
wlierQ  his  p]:oposition  is  rejected  by  the  vendor.    However  this  may  be,  as 

'  a  general  rule,  no  such  obHgatibn  rests  upon  the  vendee,  if  the  vendor  is 
ijisolvent 

4^  Where  the  vendor  of  lands,  in  answer  to  a  bill  by  the  vendee  for  a  r^acis- 

: .  aion,  insislB  that  the  sale  waa  fair  and  hetiajidt^  and  a^  offer  made  to  him 

,  to  rescind  w^uld  have  been  mmvailiug,  the  bill  should  not  be  dismissed  be- 
'Cvaaq  it  ^  not  proved  that  ap  offer  was   in    fact  made    before  it  was 

.   filed, 

5.  One  who  unites  with  the  vendee  in  notes  made  for  the  purchase  money, 
and  who  is  sued  with  him  thereon,  may  join  with  him  in  a  bill  to  enjoin 
proceedings  in  the  aetibn,  and  to  rescind  the  contract 

•'  Writ  of  Error  to  the  Cotirt  of  Chancery  fitting  in  Talla- 
dega. 

The  defendants  in  errof  filed  their  bill,  setting  forth  that 
they  executed  their  two  promissory  notes  for  the  sum  of  $176 
each,  payable  to  the  plaintiff,  Huey,  in  consideration  of  forty 
acres  of  land,  which  Elliott  had  bargained  and  sold  to  Boaz, 
but  which  were  conveyed  to  the  complainant,  Davis,  in  vir- 
tue of  such  sale,  by  Huey,  in  whom  the  legal  title  was  vest- 
ed.    It  is  alledged  that  Elliott,  well  knowing  the  boundaries 
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of  the  land,  represented  them  falsely  to  the  purchaser,  by  af- 
firming that  ten  or  eleven  acres  of  a  field  were  embraced  by 
the  northern  and  eastern  lines,  when  in  truth  only  two  ot 
three  acres  were  within  the  same ;  and  aTso,.  that  several 
acres  of  woodland,  of  a  better  quality  than  it  really  contain*- 
ed  made  part  of  the  tract.  In  consequence  of  such  false  and 
fraudulent  representation'^  it  is  arerred  that  Boaz  has  sustain* 
ed  damages,  not  only  by  not  obtaining  a  title  for  the  land 
which  he  supposed  he  purchased,  but  for  an  expenditure  ia 
making  improvements,  of  work,  labor,  ^cr,  and  that  his  in- 
ducement to  purchase,  to  a  great  extent  has  failed.  It  ia 
further  stated,  that  the  vendee,  upon  discovering  that  be  had 
been  deceived  by  the  false  representations  of  Elliott,  ojflferect 
to  deliver  up  to  him  the  possession  of  the  land,  and  cancel 
the  contract  of  sale ;  but  to  this  proposition  the  latter  refused 
to  accede- 

The  complainants  then  alledge,  that  defendant,  Huey^ 
has  sued  on  the  note  first  due,  in  the  county  court  of  Talla- 
dega, and  is  about  recovering  a  judgment  thereupon ;  and 
that  defendant,  Mordecai  Chandler,  has  instituted  a  suit  on 
the  other  note,  which  was  pending  when  the  bill  was  filed* 
The  prayer  of  the  bill  is,  that  the  contract  be  cancelled,  th^ 
notes  and  deed  be  delivered  up,  the  suits  that  are  pending  per- 
petually enjoined,  and  the  title  to  the  land  revested  in  Huey ; 
that  subpasnas  issue  to  the  several  defendants,  and  that  such 
further  relief  be  granted  as  the  nature  of  the  case  may  require, 
-An  injunction  was  awarded,  and  suhpcenas^  served  upon  the 
defendants.  Elliott  answered,  admitting  the  sale,  but  insist- 
ed that  he  acted  as  the  agent  of  Huey,  who  was  the  propri- 
etor of  the  land,  that  the  fact  of  his  agency  was  known  to 
Boaz,  and  denied  that  he  made  to  him  any  misrepresentation, 
either  intentionally  or  otherwise. 

Haey,  in  his  answer,  afiirms  that  he  was  the  bona  fide  pro- 
prietor of  the  land ;  that  Elliott,  in  contracting  for  its  sale, 
acted  as  his  agent ;  that  he  believes,  from  information,  that 
be  made  a  fair  and  correct  representation  of  the  boundaries, 
and  that  he  believes  the  fact  of  Elliott's  agency  was  known 
to  Boaz,  at  the  time  of  his  purchase.  The  answers  of  bioth 
€>(  these  defendants  embrace  a  demurrer  to  the  bill. 

The  bill  was  taken  as  confessed  as  to  Chandler^  and  tdsii* 
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ELLIOTT,  ET  Ai,.  V.  BOAZ,  et  ai-. 

1.  The  vendor  of  a  for^  acre  tract  of  land,  well  knowing  the  location  of  the 
.  comen  and  linea,  lepreBented  one  of  the  lines  so  to  run  aa  to  embrace  nine 
or  ten  'acrei  of  cleared  land,  wh^n  in  truth  it  contained  much  less — the  dif<- 
ference  of  value  between  the  land  pointed  out  and  that  conveyed  amount- 
ed to  almost  one  third  the  purchase  money ;  upon  discovering  the  mistake 
the  vendee  proposed  to  the  vendor  to  rescind  the  contract,  or  to  be  allow- 
ed  to  retain  the  land,  and  be  allowed  a  deduction  for  th^  purchase  money,  or 
leave  the  matter  to  arbitration — ^which  several  propositions  were  rejected ; 

'  Held,  tiiat  these  fhets  show  a  fraudulent  misrepresentation,  and  entitle  the 

■  •  vMdeelo  a  resoisitei  of  the  cootnct 

%  Where  Eaellsland  of  which  he  is  ih^  proprietor  to  B,  aaddie  legal  title 
being  in  H,  he  makes  a  conveyance  according  to  the  vendee's  directioos^ 
^  an  offer  by  the  vendee  to  rescind,  should  be  made  to  E  instead  of  H. 

3,  (^uirtf  Is  a  vendee  of  land  who  proposes  to  rescind  the  contract,  bound 
to  abandon  the  posssession  before  he  can  file  a  bill  to  enfoxx^e  a  rescission, 
wherQ  his  proposition  is  rejected  by  the  vendor.  However  this  may  be,  9S 
a  general  rule,  no  such  obligation  rests  upon  the  vendee,  if  the  vendor  k 
insolvent 

4^  Where  the  vendor  of  lands,  in  answer  to  a  bill  hy  the  v«ndee  fw  a  ndicis- 

' .  lion,  inriafii  that  the  sale  waa  fair  and  homafidt^  and  a^  offer  made  to  him 

,  Id  rescind  wbuld  have  been  unavailing,  the  bill  should  not  be  dismissed  be- 
i  i^woso  it  is  not  proved  that  an  offer  was   in    fact  made    before  it  was 
filed, 

5,  One  who  unites  with  the  vendee  in  notes  made  for  the  purchase  money, 
and  who  is  sued  with  him  thereon,  may  join  with  him  in  a  bill  to  enjoin 
proceedings  in  the  action,  and  to  rescind  the  contract 

■'  Writ  of  Error  to  the  Cotirt  of  Chancery  sitting  in  Talla* 
dega. 

The  defendants  in  errof  fiQed  their  bill,  setting  forth  that 
they  executed  their  two  promissory  notes  for  the  sum  of  $175 
each,  payable  to  the  plaintiff,  Huey,  in  consideration  of  forty 
acres  of  land,  which  Elliott  had  bargained  and  sold  to  Boaz, 
but  which  were  conveyed  to  the  complainant,  Davis,  in  vir- 
tue of  such  sale,  by  Huey,  in  whom  the  legal  title  was  vest- 
ed.    It  is  alledged  that  Elliott,  well  knowing  the  boundaries 
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of  the  land,  represented  them  falsely  to  the  purchaser,  by  af- 
firming that  ten  or  eleven  acres  of  a  field  were  embraced  by 
the  northern  and  eastern  lines,  when  in  truth  only  two  ot 
three  acres  were  within  the  same ;  and  al^o,.  that  several 
acres  of  woodland,  of  a  better  quality  than  it  really  contain* 
ed  made  part  of  the  tract.  In  consequence  of  such  false  and 
fraudulent  representation'^  it  is  averred  that  Boaz  has  sostaim  | 

ed  damages,  not  only  by  not  obtaining  a  title  for  the  land 
which  he  supposed  he  purchased,  but  for  an  expenditure  ia  i 

making  improvements,  of  work,  labor,  <^c.;  and  that  his  in* 
ducement  to  purchase,  to  a  great  extent  has  failed.  It  ia 
further  stated,  that  the  vendee,  upon  discovering  that  be  had 
been  deceived  by  the  false  representations  of  Elliott,  offered 
to  delirer  up  to  him  the  possession  of  the  land,  and  cancel 
the  contract  of  sale ;  but  to  this  proposition  the  latter  refused 
to  accede.  » 

The  complainants  then  alledge,  that   defendant,  Huey,  | 

has  sued  on  the  note  first  due,  in  the  county  court  of  Talla- 
dega, and  is  about  recovering  a  judgment  thereupon ;  and  | 
that  defendant,  Mordecai  Chandler,  has  instituted  a  suit  on 
the  other  note,  which  was  pending  when  the  bill  was  filed.  | 
The  prayer  of  the  bill  is,  that  the  contract  be  cancelled,  the  I 
notes  and  deed  be  delivered  up,  the  suits  that  are  pending  per-  j 
petually  enjoined,  and  the  title  to  the  land  revested  in  Huey ; 
that  subpcenas  issue  to  the  several  defendants,  and  that  such 
further  relief  be  granted  as  the  nature  of  the  case  may  require4 
-An  injunction  was  awarded,  and  subpcenas^  served  upon  the 
defendants.     Elliott  answered,  iadmitting  the  sale,  but  insist* 
ed  that  he  acted  as  the  agent  of  Huey,  who  was  the  propri- 
etor of  the  land,  that  the  fact  of  his  agency  was  known  to 
Boaz,  and  denied  that  he  made  to  him  any  misrepresentation, 
either  intentionally  or  otherwise. 

Haey,  in  his  answer,  affirms  that  he  was  the  bona  fide  pro« 
prietor  of  the  land ;  that  Elliott,  in  contracting  for  its  sal^^ 
acted  as  his  agent ;  that  he  believes,  from  information,  that 
he  made  a  fair  and  correct  representation  of  the  boundaries, 
and  that  he  believes  the  fact  of  Elliott's  agency  was  known 
to  Boaz,  at  the  time  of  his  purchase.  The  answers  of  bloth 
of  these  d'^fendants  embrace  a  demurrer  to  the  bill. 

The  bill  was  taken  as  confessed  as  to  Chandlery  and  teati* 
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mony  taken  preparatory  to  the  hearing  of  the  cause.  After- 
wards, Chandler  was  permitted  to  .file  his  answer,  and  the 
decree  pro  confesae  set  aside. 

The  cause  coming  on  to  be  heacd,  upon  the  bill,  answers/ 
and  proofs,  the  defendants  objected  to  the  reading  of  two  of 
the  depositions,  on  the  ground  that'no  notice  of  the  filing  of 
the  interrogatories  was  given  to  Chandler ;  but  the  objection 
was  overruled,  because  that  defendant  was  in  default,  and  a 
decree  pro  confesso  was  in  force  against  him,  even  after  the 
day  when  the  witnesses  were  examined.  Touching  the  me- 
rits of  the  cause,  the  Chancellor  was  of  opinion,  that  the  alle- 
gation of  a  fraudulent  representation  by  Elliot,  as  to  the 
boundaries  of  the  land,  was  established  by  the  evidence, 
and  did  very  materially  affect  the  object  of  the  com* 
plainant's  purchase;  the  value  of  the  land  actually  conveyed 
•  being  near  one  third  less  than  that  Elliott  represented  he 
was  selling.  That  as  Elliott  was  the  agent  of  Huey,  to 
whom  mala  fides  is  not  attributed,  notice  to  Elliott  that  his 
fraudulent  representation  was  detected,  and  an  offer  to  re» 
ficind  the  sale  was  sufficient  to  authorize  a  rescission,  although 
no  such  proposition  was  communicated  to  his  iMrincipal* 
Further,  he  supposed  the  bill  itself  was  an  offer  to  rescind, 
which  Huey,  by  his  answer,  refused  to  do,  and  this  he  con* 
sidered  was  all  that  should  be  required.  Thereupon  he  ad- 
judged that  the  contract  disclosed  by  the  bill  be  rescinded, 
and  that  the  conveyance  from  Huey  to  the  complainant  be 
cancelled  j  that  the  notes  given  for  the  payment  of  the  pm- 
chase  money  be  void,  and  the  title  to  the  land  revest  in  tte 
defendant,  Huey.  Further,  that  it  be  referred  to  the  Regis- 
ter to  inquire  and  report  what  has  been  the  value  of  the  occu- 
pancy of  the  land  by  Boaz,  and  of  any  permanent  improve^ 
cnents  he  hsLS  made  or  erected ;  that  the  on6  be  setoff  agaiqat 
ihe  other,  the  balance  reported,  and  to  whom  due.  Lastly^ 
that  all  costs  be  paid  by  the  defendant,  Elliott. 

6.  F.  Rice,  for  Ihe  plaintiff  in  error,  made  the  following 
points  : 

1.  The  bill  shows  that  the  "  bearing  trees  on  which  the 
lines  were  marked/'  were  on  the  land  when  Boaz  pjurch^sed, 
Aiid  no  effort  was  made  to  eonceal  them  from  him  ;  this  be- 
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ing  thec^e  the  purchaser  could  not  ha^Q  obserred  ordinary 
diligence,  and  cannot  now  be  allowed  to- rescind  the  contract. 
[Camp  V.  Camp,  2  Ala.  Rep.  632 ;  Steele  v.  Kinkle  d&  Lehr^ 
3  Ala.  Rep.  352.]  A  deed  was  made  and  accepted,  and  the 
doctrine  of  caveat  emptor  applies.  [Br.  B.  at  Mobile  vs.  Cul- 
tarn,  4  Ala.  Rep.  21.] 

2.  The  vendee  can't  rescind  without  abandoning  the  pos' 
session,  unless  the  vendor  is  insolvent,  or  imable  or  unwilling 
to  make  a  title,  then  the  vendee  may  retain  it  as  the  means  of 
reimbursing  the  purchase  money  advanced  by  hiln.  [Dnn-^ 
can  V.  Jeter,  6  Ala.  Rep.  604.]  Here,  it  is  not  pretended 
that  Elliott  and  Huey  are  insolvent,  nor  has  the  possession- 
been  abandoned,  but  nothing  more  than  a  mere  offer  to  aban- 
don by  the  bill. 

3.  The  offer  made  to  Elliott  to  rescind  the  contract  was 
unavailing,  for  any  purpose ;  his  agencyi  for  any  thing  ap- 
pearing to  the  contrary,  ceased  with  the  sale,  and  he  had  no  * 
right  to  receive  the  deed  or  deliver  up  the  notes.  [Clements 
V.  Loggins,  2  Ala.  Rep.  514.]  Davis,  the  surety  of  BoaiZ| 
held  the  deed,  and  Huey  was  the  payee  of  the  notes,  so  that 
Elliott  ai^d  the  vendee  could  not  (even  if  both  of  them  had 
been  so  inclined,)  have  rescinded  the  contract.  [Bates  vs* 
Terrell,  7  Ala,  Rep.  129.] 

4.  The  bill  is  bad,  and  should  have  been  so  held  on  de-* 
mnrrer ;  for  the  remedy  of  Boaz,  by  an  action  on  the  case, 
for  a  deceit,  is  undoubted.  Besides,  Davis  is  improperly  join-^ 
ed  as  a  complainant :  it  is  not  alledged  that  he  has  paid  the 
debt  for  his  principal,  or  if  he  were  to  do  so,  that  his  princi- 
pal was  unable  to  reimburse  him.  [Whitaker,  et  al.  v.  De-i^ 
graffenreid,  6  Ala.  Rep.  303.] 

5.  If  Davis  had  an  interest  in  the  land  he  should  have  tte-*- 
dered  the  deed  and  demanded  the  notes ;  and  the  bill  ia  de-^ 
fective  for  not  showing  that  this  was  done. 

F.  W.  BowDON,  for  the  defendants.  So  far  as  the  law  of 
the  case  is  concerned,  the  decree  is  well  supported  by  Call»<i^ 
wjay  V.  McElroy  &  Flanigan,  3  Ala.  Rep.  406  ;  Yonnge  v. 
JBarris,  et  aL,  2  Ala  Rep.  108;  Camp  v.  Camp,  M.  632. 
Davis  u  certainly  a  proper  party  to  the  bill ;  he  joined  iii 
saaking  the  notes,  and  is  the  grantee  in  the  deed.  >  [Story's 
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Bq.  Head.  233-4,  ^  284-6-6 ;  5  Ala.  Rep.  397.]  Chandler 
having*  made  default,  and  a  decree  pro  confesso  being  render- 
ed against  him,  he  was  not  entitled  to  notice  of  the  time  and 
j^ace  of  taking  the  depositions.     [8  Porter's  Rep.  277.] 

COLLIER,  C.  J. — In  Younge  v.  Harris's  adm'r,  et  al.,  2 
Ala.  Rep.  108,  it  was  held,  that,  where  one  is  induced  to  pur- 
chase l^nd  in  consequence  of  the  fraudulent  representation  of 
the  vendor  in  respect  to  the  title,  the  falsity  of  which  he  had 
no  means  of  ascertaining  by  the  exercise  of  ordinary  dili- 
gence, he  may  have  relief  in  chancery,  although  he  still  re- 
tains the  possession — ^it  being  shown  that  the  vendee  had 
died,  leaving  his  estate  insolvent,  and  that  the  vendor  has 
paid  part  of  the  purchase  money.  So  where  the  vendor  of 
kmd  represented  to  a  person  who  afterwards  became  the  pur- 
chaser, that  an  oper^ unmarked  line  would  so  run  as  to  include 
a  field  of  forty  acres  of  rich  bottom  land  on  an  adjoining  tract, 
worth  more  than  the  residue  of  the  land  proposed  to  be  sold; 
this  representation  of  the  vendor,  which  was  an  inducement 
to  the  purchase,  was  false,  and  he  was  so  informed  before 
he  made  it:  Held^  that  this  was  such  a  misrepresenta- 
tion of  a  material  fact,  as  would  authorize  a  court  of  chan- 
cery to  rescind  the  contract.  (Camp  v.  Gamp,  2  Ala.  Rep. 
632.] 

Where  the  vendor  of  land  fraudulently  induces  the  vendee 
to  purchase,  by  showing  him  lands  of  a  superior  quality,  and 
after  the  contract  conveys  lands  less  valuable,  the  vendee  caa 
not  set  w^  these  facts  in  his  defence,  when  sued  at  law,  for 
the  purchase  money.  In  such  case  relief  mu^t  be  sought  ia 
equity,  wh^re  complete  justice  can  be  done  to  both  parties, 
either  by  rescinding  the  contract,  or  allowing  compensation, 
as  may  seem  most  proper  under  the  circumstances.  [Gallo- 
way V.  McElroy  &  Flannagin,  3  Ala.  Rep.  406.]  The  alle* 
gationsin  the  present  case,  touching  the  representations  by 
Elliott  at  the  time  he  shewed  the  land  to  the  defendant  Boaz, 
moke  case  strikingly  analogous  in  principle  to  those  citedL, 
and  not  only  in  principle,  but  in  its  facts,  to  Camp  v.  Campu 
Conceding  that  the  true  lines  of  the  forty  acres  conveyed, 
might  with  proper  diligence  have  been  discovered,  and  yet 
we  cannot  think  that  such  negligence  is  attributable  to  the 


JANUARY  TERM,  1846. TYT. 

Elliott,  et  al.  v.  Boat,  et  ah 


v«tidde,  as  should  prev^t  him  from  setting  up  the  frandol^at 
misrepredeDtatiOD  of  the  ireiidor,as  a  ground  for  theredcissioB 
of  the  purchase.  It  perhaps  requires  some  observation  and 
experience  to  be  able  to  distinguii^  the  marks  of  a  surtotftir, 
made  elsewhere  than  at  the  comers.  Beaidss,  it  is,  in  gene* 
ml,  permissible,  to  rely  on  the  positive  asseverations  of  the 
vendor,  and  visit  him  with  the  consequences  of  their  falsity, 
if  made  mala  fide. 

Let  us  inquire  whether  the  testimony  taken  in  the  causa 
sustains  the  charge  of  misrepresentation.  It  does  not  appear 
from  the  proof  that  Elliott  informed  Boaz  that  he  was  selling 
the  land  as  the  agent  of  Huey ,  or  that  the  vendee  undeistood 
such  to  be  the  fact. 

There  is  no  material  conflict  in  the  tes^ony  of  the  seven 
or  eight  witnesses  whose  depositions  were  taken.  Those 
&cts  may  be  considered  as  satisfactorily  proved,  viz :  when 
Elliott  and  Boa2  were  on  the  treaty  for  a  sale  of  the  lands  in 
question,  the  former  designated  a  tree  as  the  corner,  and 
pointed  out  to  the  latter  the  direction  that  the  lines  would  di«^ 
verge  therefrom ;  he  also  said  that  a  field  containg  twelve  xa 
fourteen  acres,  was,  with  the  exception  of  about  three  acres^ 
embraced  by  the  forty  acr^  i^eed  to  be  sold,  when  in  fact 
the  true  line  was  full  sixty  yards  from  that  designated,  and 
but  a  small  portion  of  the  field  was  embraced  within  them. 
The  diflerenoe  between  the  value  of  the  land  as  represented 
by  Elliott,  and  that  conveyed  by  Huey,  was  one  hundred- 
dollars.  Elliott  knew  where  the  corner  and  lines,  which  h» 
hdd  professed  to  point  out,  were  located*  Further,  Boaz, 
upon'discovering  the  misrepresentation,  proposed  to  EUiotC 
to  rescind  the  contract— to  give  up  the  land,"  or  retain  it  and 
have  a  deduction  made  from  the  purchase  money,  or  leav« 
the  matter  to  arbitration ;  but  each  of  the  propositions  wer^ 
rejected.  The  rslue  of  the  improvements  made  upon  the 
land  by  Boaz,  was  about  thirty-four  dollajrs. 

The  proof  is  so  direct  and  pointed,  that  its  mere  statemeni 
is  quite  sufficient  to  show  that  the  inference  of  a  fraudulent 
Bttisrepresentation  is  entirely  legitimate,  and  the  allegation  at 
tlte  bill  in  thib  respect  is  well  sustained. 

It  is  insisted  for  the  plaintiffs  in  error,  that  the  bill  is*  defee* 
tive  in  not  stathig  that  the  offeir  to  rescind  was  made  to 
98 
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Huey  instead  of  Elliott,  and  that  such  an  offer  would  be  un- 
a^vrailing,  even  if  made  to  the  former,  unless  it  was  followed 
by  an  actual  abandonment  of  the  possession.  We  cannot 
think  that  the  frame  of  the  bill  is  objectionable  in  this  parti- 
cular. It  affirms  in  effect,  that  although  the  conveyance  wa» 
made  by  Huey,  and  the  notes  for  the  purchase  money  paya- 
ble to  him,  yet  the  land  was  the  property  of  Elliott,  and  sold 
by  him  for  his  own  benefit.  In  this  aspect  of  the  case,  it 
would  seem  quite  sufficient  that  the  offer  of  a  rescission  of 
the  contract  should  have  been  made  to  Elliott.  But  if  the 
bill  had  proceeded  upon  the  hypothesis  that  Elliott  was  a 
mere  agent  of  Huey,  for  the  purpose  of  selling  the  land,  we 
should  be  inclined  to  think  that  his  authority  ceased  with  the 
sale,  and  in  that  ^nt  the  offer  should  have  been  made  to 
Huey. 

In  respect  to  the  necessity  of  abandoning  the  possession  of 
land  where  an  offer  is  made  to  rescind  the  purchase,  it  may 
be  asked  if  this  is  necessary  for  any  other  purpose  than  to  put 
the  vendor  in  statu  quo  ?    Is  there  any  rule  of  law  which 
makes  it  more  imperative  upon  the  vendee  of  land  to  aban- 
don the  possession  where  the  vendor  refuses  to  accept  it, 
than  it  is  upon  the  vendee  of  personal  property,  who  for  some 
defect  in  the  title,  or  thing  itself,  proposes  a  rescission  of  his^ 
purchase  ?     If  the  vendor,  after  having  refused  to  rescind, 
should  take  advantage  of  the  hcus  penitentusy  and  so  inform 
the  vendee,  the  failure  of  the  latter  then  to  yield  to  him  the 
possession  would  perhaps  destroy  the  effect  of  the  offer  and 
refus^.     But  these  are  questions  which  it  is  not  necessary 
now  to  consider.     The  general  terms  in  which  the  court 
speaks  upon  this*  point,  in  Duncan  v.  Jeter,  5  Ala.  Rep.  604, 
are  to  be  taken  in  reference  to  the  case  before  the  court,  aod 
beyond  that,  if  in  conflict  with  the  law,  would  not  be  regard* 
ed  as  authoritative..    But  taking  the  language  employed  in 
that  case  in  its  broadest  sense,  and  we  still  incline  to  the  o» 
pinion  that  the  failure  to  abandon  the  possession  in  the  pre- 
sent case  cannot  affect  complainant's  right  to  relief.   Although 
it  is  not  alledged  in  totidem  verbis^  that  EUiott  is  insolvent, 
yet  perhaps  there  are  equivalent  allegations,  viz :  that  he  con* 
veyed  the  land  to  a  third  person  to  prevent  it  from  being  sold 
to  pay  a  debt  for  which  he  was  liable  as  a  surety.    The  land 
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was  cha^eable  to  Boaz  for  the  value  of  improvements  which 
he  made  on  it,  at  least  up  to  the  time  that  he  discovered  the 
fraud,  and  if  Elliott  was  really  his  vendor,  and  insolvent,  ac- 
cording to  the  case  last  cited,  he  wasauthorizedto  retain  the 
possession  for  the  purpose  of  reimbursing  himself. 

This  view  will  show  that  the  bill  is  not  obnoxious  to  the 
objection  of  a  want  of  equity,  and  its  essential  allegations  are 
supported  by  the  proof.  It  is  however  insisted,  that  as  Huey 
was  the  proprietor  of  the  land,  and  the  sale  was  made  by  El- 
liott as  his  agent,  that  the  contract  cannot  be  rescinded,  be- 
cause an  offer  to  rescind  was  not  made  to  him.  Under  the 
circumstances  of  the  case,  this  agreement,  we  think,  cannot 
be  supported.  Huey,  in  hia  answer,  denies  upon  information 
and  belief,  that  Elliott  made  any  fraudulent  misrepresenta- 
tion, insists  upon  the  liability  of  the  complainants  to  pay 
their  notes,  and  shows  that  an  offer  to  rescind  would  not 
have  been  acceded  to  by  him.  A  court  of  equity  cannot, 
consistently  with  its  liberal  and  enlarged  views  of  justice, 
dismiss  the  bill  for  the  supposed  defect  of  proof,  when  it  is 
palpable  that  a  proposition  to  rescind  would  be  met  by  a  di- 
rect refusal,  and  a  resort  to  another  suit  similar  to  the  present, 
would  be  necessary  to  give  to  the  complainants  what  it  now 
appears  they  are  entitled  to. 

What  has  been  said,  will  serve  as  an  answer  to  the  ail- 
ment that  the  deed  should  have  been  tendered  to  Huey  by 
Davis,  and  his  notes  demanded.  Davis  is  the  grantee  in  the 
deed,  and  one  of  the  makers  of  the  notes — ^perhaps  as  a  sure- 
ty ;  but  however  this  may  be,  he  is  clearly  a  proper  party. 
[Chapman  V.  Chunn,  et  al,,  6  Ala.  Rep.  397.] 

We  have  only  to  add,  that  the  decree  of  the  court  of  chan- 
cery is  affirmed. 
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].  The  owner  of  stolen  goods  may  maintain  detinue,  or  trover,  against  a  par- 
chaser  from  the  thief,  although  the  latter  has  never  heen  prosecuted,  and 
although  the  owner  had  just  reason  to  believe  the  goods  were  stolen  from 
him  by  the  individual  named  as  the  thief. 

Error  to  the  Comity  Court  of  Sumter. 

Detinus  by  Beazley  against  Mitchell,  lor  a  gold  watch* 
The  declaratioa  is  in  the  usual  forrn^  to  which  the  defend* 
ant  pleaded,  with  other  pleas,  one  in  the  terms  following)  to 
wit :  <'  Actio  non^  because  the  defendant  says,  that  on  or  ar 
bout  the  10th  day  of  November,  1842,  at  the  county,  &>e,  be 
the  said  defendant,  purchased  the  said  watch,  from  one  Jor- 
dan Webb,  and  that  the  plaintiff  had  good  reason  to  believe 
that  said  Jordan  Webb  committed  a  larceny,  by  stealing  the 
said  wa^ch  &om  him,  the  said  pl9.iiitiff,  on,  &c.f  at  ^.,  and 
that  said. plaintiff  has  not  prosecuted  said  Webb,  by  issuing 
a  warrant,  nor  by  indictment,  and  has  not  used  such  means 
as  were  in  his  power  to  bring  Webb  to  justice;  bat  that  the 
$aid  Webb  has  not  been  convicted,  acquitted,  nor  prosecuted 
for  said  larceny  of  said  watch,  and  this,"  &o.  To  this  the 
^plaintiffs  replied,  precltuH  nouy  because  he  says  he  was,  at 
the  time  the  said  felony  was  committed  by  the  said  Webb, 
if  any  such  was  committed,  sick,  diseased,  and  confined  to 
his  bed  of  disease,  and  wholly  disabled  from  taking  ajuy  pro* 
ceediags  against  said  Webb,  or  causing  any  to  be  taken,  and 
that  the  said  Webb;  before  his,  the  said  plaintiff's  disability 
was  removed,  departed  from  the  State  of  Alabama,  in  which 
State  the  plaintiff  then,  and  ever  since  resided ;  and  the  said 
Webb  has  ever  since  removed  to  places  beyond  the  know- 
ledge of  the  plaintiff,  and  beyond  the  jurisdiction  of  the  courts 
of  this.  State,  and  the  plaintiff  has  been  by  said  disease  on 
his  part,  and  by  such  avoidance  of  the  said  Webb,  prevented 
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from  prosecQiing  said  Webb,  for  any  felony  by  him  commil^ 
ted,  if  any  exists,  without  default  or  neglect  on  his  part^  and 
this,  dec,  wherefore  he  prays  judgment  for  bis  costs. 

The  defendant  demurred  to  this  replication,  and  the  court 
overruled  the  demurrer.  Afterwards,  the  plaintiff  had  judg- 
ment on  verdict  on  the  other  pleas. 

The  judgment  overruling  the  demurrer,  is  assigned  as 
error. 

MxTCALVB,  for  the  plaintiff  in  error,  insisted,  that  no  ac« 
tion  can  be  maintained  against  the  purchaser  of  goods  stolen 
until  the  felon  has  been  prosecuted.  [Morgan  v.  Rhodes,  I 
Stewart,  70 ;  McGrew  v.  Cato,  Minor,  8  ;  Gimson  v.  Woodk 
fell,  a  a  &  P.  41 ;  2  Saund.  PI.  <fc  Ev.  876;  8  Term  Rep. 
760;  Foster  V.  Tucker,  3  Greenl.  458;  Brady  v.  Keating,  4 
lb,  164.]    ' 

Jon.  Btis$  and  BAU>wiKy  contra^  insisted  that  the  rule  of 
public  policy,  requiring  the  prosecution  of  the  thief  before 
the  loser  can  regain  his  property  by  action,  is  one  of  doubtfui 
propriety,  and  ought  not  to  be  extended  beyond  the  mischief 
to  be  put  down.  [15  Masa  336.]  It  must  be  confined  t6 
the  immediate  transaction,  md  ought  not  to  be  so  extended  as 
to  protect  a  purchaser,     [3  Porter,  9S6.] 

If  this  view  is  correct,  tt^  plea  is  bad,  but  certainly  if  the 
felon  has  fled  before  the  loser  has  an  opportunity  to  prosed 
c^tC)  public  justiee  does  not  require  that  another  shall  acquire 
the  title  to  the  stolen  property. 

GOLDTHWAITE,  J.--The  question  in  this  case  certain, 
)y  deserves  to  be  classed  as  one  of  the  curiosities  of  the  law  ; 
imd  not  the  less  so,  because  it  seems  to  have  been  held,  by 
a,t  least  one  eminent  judge,  that  the  owner  of  a  cliattel  stoksi 
cannot  have  trover  against  one  who  purchases  from  the  thief, 
until  after  the  conviction  of  the  felcm.  {Gimson  v.  W6od<» 
fall,  2  C.  &P.  41.]  Chief  Justice  Best,  before  whom  thia 
case  was  tried^  seems  to  have  rested  his  decision  on  Harwood 
T.  Smith,  2  Term,  750,  but  neither  that  nor  any  other  adjil-t 
difcation  in  bank  sustains  it.  In  that  case,  the  sheep,  for^oatt^ 
verting  which  the  defendant  wa^  sued,  had  been  sold  in  mur- 
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Met  overt  and  thus  the  title  of  the  owner  divested.  This  it 
the  precise  ground  upon  which  the  matter  is  put  by  Judge 
Buller,  and  it  was  only  because  the  owner  was  entitled  to 
restitution  after  conviction  that  the  title  was  said  to  be  in 
dubio  ;  nor  must  it  be  forgotten,  the  action  was  against  one 
who  never  had  possession  after  conviction.  The  title  was 
given  by  the  sale  in  market  overt,  and  did  not  revest  tmtil 
the  conviction,  but  the  conversion  by  the  defendant  was  af- 
ter the  one,  and  before  the  other.  Although  the  impression 
is  so  common,  that  the  owner  whose  goods  have  been  stolen, 
cannot  have  restitution  without  a  prosecution  of  the  thief, 
yet  it  is  entirely  without  foundation ;  as  we  will  proceed  to 
show. 

By  the  ancient  common  law,  a  remedy  was  provided,  in 
the  nature  of  an  action  against  the  thief,  called  an  appeal  of 
.  larceny,  in  which,  if  the  plaintiff  succeeded,  he  not  only  had 
judgment  of  restitution,  but  effectually  protected  himself  a- 
gainst  future  accidents  of  a  like  kind,  by  hanging  the  offend- 
er. It  is  of  this  proceeding  that  Sergeant  Hawkins  says,  it 
seems  to  be  agreed,  that  by  the  common  law,  restitution 
could  not  be  had  by  any  other  prosecution  whatsoever.  [2 
Hawk.  241,  §  55.]  To  remedy  this  inconvenience,  as  early 
as  the  21st  year  of  Henry  YIII,  a  statute  was  passed,  direct- 
ing the  judges  to  award  restitution  when  the  felon  was  con- 
victed by  indictment,  upon  evidence  given  by  the  prosecutor. 
If  he  was  convicted  on  other  evidence,  the  crown  took  the 
felon's  goods  as  a  forfeiture.  But  if  before  conviction,  and 
before  the  officers  of  the  crown  seized  the  goods,  the  owner 
could  possess  himself  of  them,  there  never  was  auy  law  to 
prevent  him  from  so  doing.  Hawkins,  in  treating  upon  the 
appeal  of  larceny,  says,  <<  I  shall  premise,  that  until  snch 
goods  are  seized  to  the  use  of  the  king  ,or  of  some  other  person 
claiming  them  under  the  crown  as  being  waifs,  or  the  goods  of 
a  felon,  4^.  the  rightful  owner,  without  any  fresh  suit  or  ap 
peal,  may  seize  them  wherever  he  finds  them ;  but  they  shall 
not  he  restored  to  him  after  such  seizure  by  others,  without 
bringing  his  appeal,"  &c.  [2  Hawk.  239,  '^  39.]  Nor  was 
thwe  ever  any  law  in  England,  except  that  which  relates  to 
markets  overt,  which  prevented  the  owner  from  having  tro- 
ver against  a  third  person,  possessing^liimself  of  the  stolen 
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goods,  without  a  right  from  the  King,  or  some  one  entitled 
to  the  forfeiture.  Poxley's  case,  ( 5  Coke,  109, )  was  this  very 
action,  brought  by  the  owner  against  one  who  justified  that 
the  Clueen  was  seized  of  the  manor  of  N.  P.  and  that  certain 
persons  unknown  stole  the  sheep  from  the  plaintiff,  and 
brought  then}  within  said  manor,  and  there  left  and  waived 
them.  Whereupon  the  defendant',  as  the  Queen's  bailiff  of 
said  manor,  seized  them  to  the  dueen's  use,  as  goods  waived 
there.  On  demurrer,  the  bar  was  held  ill,  for  it  did  not  show 
the  sheep  were  forfeited.  Lord  Coke  there  says,  if  the  goods 
are  not  forfeited,  '<  the  owner  may  take  them  when  he  will, 
without  any  fresh  suit." 

Having  thus  shown,  the  doctrine  has  no  other  foundation 
than  as  connected  with  forfeiture,  and  even  then  only  to  a 
limited  extent,  it  is  wholly  unnecessary  to  examine  the  mat* 
ter  further,  as  the  notion  of  sales  in  market  aver  has  never 
obtained  in  this  country.  If  the  owner  has  the  right  of  re- 
caption, we  apprehend  it  carries  with  it  the  right  of  suit  to 
the  same  extent  as  that  of  recaption.  The  plea  itself  is 
clearly  bad,  and  therefore  no  notice  of  the  replication  is  ne- 
cessary. • 


Judgment  affirmed. 


PITZPATRICK'S  ADM'R  v.  HILL. 

1.  After  the  Orphans'  Court  has  rendered  a  final  judgment,  and  adjonmed 
&6  term,  it  cannot  grant  a  new  trial. 

fL  A  judgment  was  obtained  against  the  sheriff  and  his  sureties,  for  the  de- 
fault of  the  sheriff,  in  not  making  the  money  on  a  judgment  against  R.  ?• 
one  of  the  sureties  to  the  ofiScial  bond.  An  execution  issued  on  the  judg* 
ment  against  the  sheriff,  was  levied  on  some  slaves  of  R.  P.,  who  gave  a 
forthcoming  bond,  with  S.  as  his  surety.    This  bond  was  forfeited,  and  an 
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ekoavHon  ionied  agBinat  the  Bherii^  and  his  suretieBi  andinalading  8^tlie 
fuie^  tD  tbe  forfeited  bo&d;  vhich  laat  executton  S.  diflcharg^d.  Held, 
that  be  could  not  0ue  the  mireties  of  the  sheriff  for  coMtiibution. 

Writ  of  Error  to  the  Orphans'  Court  of  Montgomery. 

Martin,  for  plaint iflf  in  error,  cited  2  Porter,*  324 ;  1  Ala. 
Rep.  734. 

Hatne  and  Bels£r,  contra. 

ORMOND,  J. — ^This  was  an  issue  tried  upon  the  settle* 
ment  of  an  insolvent  estate,  between  the  administrator  and 
lAie  defendant  in -error.  The  record  discloses,  that  after  sev- 
dral  trials  between  these  parties,  on  the  2d  October,  1844,  a 
Terdict  was  returned  for  the  administrator,  and  judgment  ren- 
dered accordingly,  and  afterwards,  on  the  30th  October,  1844, 
a  motion  was  submitted  by  the  plaintiff  to  the  court  for  a  new 
trial.  This  motion  was  objected  to  by  the  defendant  upon 
the  ground,  that  the  term  of  the  court  at  which  the  case  was 
decided,  had  ended  and  determined,  and  that  the  court  could 
not  therefore  grant  a  new  trial ;  but  the  objection  was  orer- 
ruled,  and  a  new  trial  granted,  to  which  the  defendant  ex- 
cepted. Subsequently  a  judgment  was  rendered  against  the 
administrator. 

•  It  is  an  established  principle  in  this  State,  that  a  court  can- 
not grant  a  new  trial  after  the  term  of  the  court  during  which 
it  was  made  has  closed,  unless  a  motion  for  a  new  trial  is 
made  and  continued.  The  duration  of  the  term  of  the  courts 
is,  in  most  cases,  ascertained  by  law.  When  they  have  au- 
thority to  sit  until  the  business  is  completed,  the  duration  of 
the  term  is  ascertained  by  the  final  adjournment,  after  which 
the  court  has  no  power  over  its  judgments,  unless  it  be  to 
render  a  judgment  nunc  pro  tuno. 

The  Judges  of  the  Orphans'  Courts,  are  required  to  ap- 
point certain  days,  not  less  than  one  day  in  each  month,  for 
the  return  of  process,  in  such  cases  as  he  is  competent  to  hear 
and  determine  in  vacation,  and  on  each  return  day  shall  attend 
at  the  court  house,  to  hear  and  determine  such  casesj  and  if  on 
any  return  day  the  business  then  required  to  be  acted  on. 
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shall  not  be  completed,  the  Judge  shall  attend  on  the  kao* 
ceeding  day,  and  from  day  to  day,  until  the  business  shall  be 
completed :  but  for  special  cause,  he  may  adjourn  any  part  of 
the  business  to  such  other  day  as  he  may  appoint.  -  [Clay's 
Dig,  303,  ^31.] 

It  is  very  evident,  that  the  legislature  did  not  intend,  as  is 
contended  by  the  counsel  for  the  defendant  in  error,  that  the 
court  should  be  always  open.  It  may,  it  is  true,  sit  in  vaca* 
tion ;  it  may  adjourn  to  any  other  designated  period;  but 
when  it  renders  a  final  judgment  and  adjourns,  it  has  no 
further  power  over  it.  The  judgments  of  the  Orphans' 
Court  are  as  important  as  those  of  any  other  court  in  the 
State,  and  it  would  be  a  most  intolerable  grievance,  if  tke 
court,  ifour  weeks  after  the  final  judgment  was  rendered,  aad 
the  court  adjourned,  could  annul  it  If  it  could  thus  act  af«- 
ter  four  weeks,  we  are  unable  to  perceive  how  any  limit 
could  be  fixed  to  its  action. 

The  judgment  set  aside  in  this  case,  is  in  the  proper  senae 
of  the  term  a  final  judgment,  and  at  any  time  after  its  rendi* 
tion,  and  before  it  was  set  aside,  a  writ  of  error  might  have 
been  prosecuted  upon  it.  This  is  conclusive  to  show,  that 
the  Orphans'  Court  had  no  longer  any  power  or  control 
over  it. 

Although  according  to  our  practice,  the  granting  or  refus- 
ing a  new  trial,  is  a  matter  in  the  discretion  of  the  primary 
court,  which  cannot  be  revised  in  this  court,  the  case  is  en* 
tirely  different,.when  a  Judge,  >^thout  authority,  vacates  a 
judgment,  and  directs  the  cause  to  proceed  anew.  In  .such 
a  case  the  subsequent  judgment  is  a  nullity,  agd  the  whole 
proceedings  coram  mm  judice.  As,  however,  there  is  an  os- 
tensible judgment,  upon  which  execution  may  issue,  a  writ 
of  error  will  lie  to  reverse  it.  Such  was  the  decision  of  this 
court  in  Burr  v.  White,  2  Porter,  342. 

It  is  also  urged,  that  previous  to  the  judgment  of  the  Or^ 
phans'  Court  in  favor  of  the  plaintiff  in  error,  which  was  set 
aside  by  the  court,  and  a  new  trial  granted,  there  had  been  a 
judgment  in  favor. of  the  defendant  in  error,  which,  at  the 
instance  of  the  plaintiff  in  error  was  set  a  side,  and  a  new 
trial  granted  in  his  favor,  and  that  if  the  court  could  not  set 
99 
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asidd  thfi  judgment  in  favor  of  i^aintiff  in  ^ror,  neither  coold 
it  set  aside  that  of  defendant  in  error.  To  this  we  answer, 
that  it  does  not  appear  from  the  record  that  any  objection 
was  made  to  this  action  of  the  court,  but  it  appears  to  have 
been  submitted  to,  and  acquiesced  in,  by  the  subsequent  ap- 
pearance cf£  the  party,  which,  according  to  the  case  of  Hair 
V.  Moody,  at  the  present  term,  would  be  a  waiver  of  the  er^ 
ror,  if  any  there  was.  Nor  if  the  facts  were  as  supposed,  could 
it  be  urged  against  the  present  application — one  error  cannot 
be  set  off  against  another. 

There  is  also  anoth^  question  presented  upon  the  record, 
which  is  in  our  opinion  decisive  against  the  defendimt  in  er- 
rair.  The  facts  were,  that  one  Hill  recovered  a  judgment 
against  Rene  Fitspatrick  and  another,  for  upwards  of  $2000 
upon  this  judgment  an  execution  issued,  and  came  to  the 
hands  of  William  Fitzpatrick,  as  sheriff,  and  he  failing  to 
make  the  money,  a  rule  was  entered  against  him,  anda  judg* 
ment  obtained  against  him  and  his  sureties,  for  the  default. 
Upon  this  judgment  an  execution  issued  against  the  sheriff 
and  his  sureties.  This  execution  was  levied  on  three  slaves 
of  Rene  Fitzpatrick,  who  entered  into  a  forthcoming  bond 
with  the  defendant  as  his  surety,  for  the  delivery  of  the 
slaves  to  the  sheriff,  to  be  sold  to  satisfy  the  execution.  The 
slaves  were  not  delivered,  and  the  bond  was  returned  for- 
feited. An  execution  then  issued  against  all  the  parties,  the 
sheriff  and  his  sureties,  of  whom  the  intestate  of  the  plaintiff 
in  error  was  one,  and  also  against  the  defendant  in  error,  as 
surety  on  the  forthcoming  bond.  The  defendant  in  error 
then  pays  th|  amount  of  the  judgment  to  Hill,  and  takes  firom 
him  an  assignment  of  the  judgment,  upon  which  he  is  now 
proceeding  against  the  estate  of  Joseph  Fitzpatrick,  one  of 
the  sureties  of  the  sheriff. 

To  understand  this  complex  question,  it  is  necessary  to  go 
back  to  the  origin  of  this  judgment,  and  ascertain  the  prima- 
ry liability.  That  was,  the  omission  of  the  sheriff  to  make 
the  amount  of  the  judgment  against  Rene  Fitzpatrick.  When 
therefore,  the  judgment  was  obtained  for  this  default,  against 
the  sheriff  and  his  sureties,  (Rene  being  one,)  if  he  had  paid 
it»  it  is  self-evident  he  could  not  have  recovered  the  amount 
firom  the  sheriff,  because  although  the  sheriff  was  liable  to 
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Hill,  the  plaintiff,  for  not  nocking  the  money,  he,  Rene,  was 
the  cause  of  the  default,  and  in  paying  the  judgment  against 
the  sheriff,  was  merely  paying  his  own  debt. 

When  Scott,  the  defendant  in  error,  paid  it,  he  could  have 
recovered  the  whole  amount  from  Rene,  because  he  paid  it 
as  his  security.  Can  he  recover  it  from  the  sureties  of  the 
sheriff?  This  is  the  precise  point  involved  in  this  question. 
It  is  then  the  case  of  one  surety  who  has  paid  the  debt  of  the 
principal,  seeking  to  recover  from  another  set  of  sureties. 
This  right,  the  right  to  contribution,  does  not  arise  from  the 
contract  of  the  parties,  but  springs  from  the  principle  of  equi- 
ty, that  those  who  have  a  common  burthen  to  bear,  should 
contribute  equally,  and  the  loss  not  be  permitted  to  fall  on 
one.  [Bearing  v.  Winchelsea,  2  Bos.  &  P.  270  ;  Ware  v. 
Horwood,  14  Vesey,  36 ;  Oraythome  v.  Swinburrne,  id.  160.] 
It  is  unimportant  whether  they  are  bound  by  the  same  in- 
strument, or  riot — that  will  make  no  difference  if  all  the  sure- 
ties have  a  common  interest.  Now  what  are  the  facts  here. 
The  sureties  of  the  sheriff  are  all  liable  for  the  payment  of 
thisjudgmeitt,  and  have  therefore  a  common  interest,  and  a 
common  burthen  to  bear.  Scott  is  not  the  surety  of  the  sheriff, 
but  is  the  surety  of  Rene  Fitzpatrick,  who  is  primarily  lia- 
ble, being  the  cause  of  the  default.  His  interest  is  not  iden- 
tical with  their's.  They  are  not  sureties  in  the  same  trans- 
action ;  nor  is  their  interest  the  same.  The  interest^of  the 
sureties  of  the  sheriff,  was  adverse  to  the  stay  procured  by 
the  execution  of  the  delivery  bond,  and  the  surety  in  that 
bond  cannot  therefore  look  to  them  for  contribution  for  the 
payment  of  a  debt,  which  but  for  his  interference  would  have 
been  discharged,  at  least  to  the  extent  of  th£  levy,  by  the 
sale  of  the  slaves.  The  principle  of  the  case  of  Dunlap  & 
Foster,  7  Ala.  734,  appears  to  us  to  be  identical  with  this, 
and  it  was  there  held  that  the  subsequent  surety  could  not  re- 
cover from  the  pre  vious  sureties. 

These  considerations  are.  many  of  them,  of  an  equitable 
nature,  but  they  are  such  as  the  Orphans'  Court,  from  its  pe- 
culiar organization,  must  give  effect  to.  We  do  not  under- 
stand that  the  act  of  1843,  for  the  settlement  of  insolvent  es- 
tates, abridged  any  of  the  powers  of  the  Orphans*  Court,  fur- 
ther than  to  have  issues  tried  at  its  bar,  whenever  the  parties 
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thought  proper  to  desire  it.  Indeed,  the  manifest  design  of 
the  statute  was  to  provide  a  more  effectual  mode  for  the 
speedy  settlement  of  insolvent  estates.  An  equitable  bar 
therefore  will  be  as  effectual  as  a  legal  bar. 

The  question  made  upon  the  presentment  of  the  claim  need 
not  be  considered. 

The  judgment  must  be  reversed. 


De  bard  v.  smith. 


1  S  exchanged  with  D,  a  galky  for  a  wagon,  agreeing  that  he  would  put  it 
in  good  repair,  and  accordingly  instructed  a  carnage  maker  to  make  cer- 
tain repairs,  amounting  to  $19  50,  for  which  he  paid.  D,  to  whom  the 
carriage  maker  was  indebted,  directed  other  repairs  to  be  made,  amount- 
ing to  $13,  which  were  necessary  to  put  the  sulky  in  the  condition  in 
which  S  stipulated  it  should  be ;  this  sum  S  refuses  to  pay.  Hdd,  that  in 
cases  in  which  the  amount  in  controversy  is  so  small,  the  court  looks  m- 
therto  itt  equity  and  justice,  than  the  strict  rules  ordinaiily  i^vplied  at 
kw:  that  S  was  not  liable  to  the  carriage  maker  for  the  (13,  but  D  was 
liable  in  virtue  of  his  contract;  that  as  the  carriage  maker  was  indebted 
to  D,  he  might  retain  it  firom  his  indebtedness,  and  D  recover  it  of  S. 

Error  to  the  County  Court  of  Lowndes, 

A.  GiLCHJUST,  for  the  plaintiff  in  error. 

N.  Cook,  for  the  defendant. 

-  « 

COLLIER,  C.  J. — The  facts  of  this  case,  as  stated  in  a 
bill  of  exceptions,  are  substantially  these :  The  defendant  ex- 
changed with  the  plaintiff,  a  sulky  for  a  buggy,  agreeing  that 
he  would  put  the  sulky  in  good  repair.  At  the  time  of  the 
exchange,  the  sulky  was  at  a  carriage  makers,  to  be  repaired, 
and  the  defendant  gave  instructions  as  to  the  repairs  he  de- 
sired— amounting  to  $19  50,  which  sum  he  paid  to  the  car- 
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riage  maker.  The  plaintiff  directed  other  repairs  to  be  made^ 
which  cost  f  13,  and  were  only  necessary  to  put  the  sulky  in 
the  condition  in  which  the  defendant  stipulated  it  should  be. 
This  latter  sum  the  defendant  refused  to  pay,  and  the  car- 
riage maker  holds'  the  plaintiff  responsible  for  it,  and  is  in 
fact  indebted  to  the  plaintiff  in  a  large  sum.  The  case  was 
removed  by  appeal  from  the  justice  of  the  peace  to  the  Coun- 
ty Court,  where  a  judgment  was  rendered  for  the  defendant. 

In  a  case  of  this  character,  the  court  looks  rather  to  its 
equity  and  justice,  than  the  strict  rules  which  are  ordinarily 
applied  at  law.  The  defendant's  contract  obliged  him  to 
have  the  sulky  put  in  good  repair,  and  he  became  liable  for 
a  breach,  if  he  refused  to  do  this.  That  he  did  refuse  to  ex- 
pend more  than  $19  50,  which  was  insufficient'  to  make  the 
repairs  agreed,  and  the  sulky  was  only  in  the  condition  con- 
templated by  the  parties,  after  the  additional  expenditure  of 
the  $13,  is  apparent  from  the  proof. 

The  defendant  was  not  liable  to  the  carriage  maker  for  the 
payment  of  this  latter  sum ;  he  refused  to  employ  him  to 
make  any  other  repairs  than  those  he  had  directed.  But  the 
plaintiff  was  responsible  to  the  carriage  maker  in  virtue  of 
his  contract  with  him,  and  the  latter  might  have  retained  it 
from  his  indebtedness  to  the  former.  We  cannot  doubt  that 
the  proof  entitled  the  plaintiff  to  recover.  The  judgment  of 
the  County  Court  is  consequently  reversed  and  the  cause  re- 
manded. 


BOHANNON  v.  SPRINGFIELD. 

1.  To  make  out  a  case  of  bailment,  there  must  be  a  contract,  either  express 
or  implied^  and  the  mere  taking  by  an  overseer  of  cotton  seed  left  by  the 
former  occupant  on  the  plantation  of  the  employer  of  the  overseer  and  the 
use  of  it  by  his  direction,  will  not  support  ^declaration  by  the  owner  of 
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the  cotton  seed,  against  the  oveneer  for  the  ndae  of  it,  aa  upon  a  bailment 
to  him.  ^ 

Writ  of  Error  to  the  County  Court  of  Marengo. 

This  suit  originated  in  a  justice^s  court,  and  was  removed 
by  certiorari  to  the  County  Court,  where  Springfield  declared 
against  Bohannan  for  the  value  of  a  lot  of  cotton  seed,  al« 
ledged  to  have  been  delivered  to  the  defendant  and  not  re- 
delivered on  demand. 

At  the  trial)  it  was  proved  by  the  defendant,  that  the  (dain- 
tiff,  in  the  year  1844,  cultivated  a  portion  of  one  Tayloe's 
plantation,  ginned  his  cotton  there,  put  his  cotton  seed  in  a 
pen,  on  the  said  plantation,  and  left  the  cotton  seed  thereon, 
when  he  delivered  the  plantation  to  the  defendant  as  the 
overseer  of  Tayloe,  about  the  first  of  the  year  1845.  '  That 
Tayloe  employed  the  defendant  as  his  overseer,  for  the  year 
1845,  and  that  he  in  that  capacity  went  on  the  plantation, 
conducted  and  managed  the  business  thereon,  and  planted 
thereon  the  said  cotton  seed,  togeth^  with  other  cotton  seed, 
which  also  was  on  the  premises  and  that  he  was  directed  so 
to  do  by  Tayloe. 

On  this  evidence  the  defendant  moved  the  court  to  instruct 
the  jury,^that  if  the  plaintiflF  left  his  cotton  seed  on  the  plan- 
tation and  premises  of  Tayloe,  when  he  delivered  the  posses- 
sion to  Tayloe,  and  that  if  the  defendant  went  upon  the 
plantation,  and  carried  on  business  there,  as  the  overseer  of 
Tayloe,  the  cotton  seed  remaining  there,  without  any  agree- 
ment with  defendant,  it  was  not  a  bailment  by  the  plaintiff 
of  the  €oaon  seed  to  the  defendant,  as  bailee,  and  Uiat  the 
•defendant,  as  bailee,  was  not  liable  to  the  plaintiff  for  the 
same.  Also,  that  if  the  defendant  was  employed  by  Tayloe, 
and  put  on  the  plantation  as  his  overseer  and  planted  the  cot- 
ton seed  for  him,  the  same  then  being  on  the  plantation,  he, 
the  defendant,  was  not  liable  to  plaintiff  for  the  same. 

These  charges  were  refused,  and  the  defendant  now 
assigns  the  refusal  as  error. 


W.  E.  Clarke,  for  the  plaintiff  in  error. 
£iRKSET,  contra. 
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GOLDTHWAITE,  J.— The  merits  of  thw  cause  lie  in  a 
yery  narrow  compass  ;  the  plaintiff  declares  as  on  a  bailment 
of  the  cotton  seed  to  the  defendant,  and  in  order  to  support 
his  declaration^  must  show  either  an  express  contract  to  re-de- 
liyer  it,  or  circumstances  from  which  a  contract  may  be  im- 
plied, as  all  bailments  are  said  to  be  contracts  between  the 
bailor  and  bailee.  The  proof,  however  it  might  sustain  an- 
other form  of  action,  if  a  taking  or  conversion  by  the  defend- 
ant, is  shown,  fails  in  establishing  either  an  express  or  im- 
plied contract^  to  re-deliver  the  cotton  seed,  and  consequently 
the  charges  requested  should  have  been  given.  ' 

Judgment  reversed  and  cause  remanded. 


HEAD,  USE  OF  YODNGBLOOD  v.  SHAVER  &  ADAMS. 

1.  The  expireeaion  of  the  belief  of  a  witness,  that  he  saw  a  fkct  transpire,  i» 
not  matter  of  opinion,  so  as  to  authorize  the  court  to  reject  the  evidence. 

2.  The  admission  of  the  nominal  plaintifl^  after  he  had  parted  with  his  inter- 
est, cannot  be  given  in  evidence  to  defeat  the  beneficial  plaintiff. 

Error  to  the  County  Court  of  Chambers. 

Debt  by  the  plaintiff  in  error,  against  the  defendants  in  er- 
ror,  before  a  justice  of  the  peace,  on  a  note  for  thirty-eight 
dollars.  The  justice  rendered  a  judgment  in  favor  of  the 
plaintiff,  from  which  the  defendants  appealed  to  the  County 
Court. 

The  defendants  pleaded  payment,  and  introduced  the  re- 
cord of  a  suit  commenced  by  attachment,  against  the  nomi-* 
nal  plaintiff,  in  which  the  defendant  Shaver,  was  summoned 
as  a  garnishee,  and  answered,  that  he  was  ^'  indebted  to  the 
defendant  in  the  sum  of  twenty-seven  dollars  and  eighty*se-» 
Ten  and  a  half  cents,  and  a  judgment  of  the  court  against 
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him  on  his  answer  for  that  sum,  which  he  had  paid.     To 
the  introduction  of  this, as  evidence  the  plaintiff  objected. 

The  defendant  also  introduced  evidence  of  the  declarations 
of  the  nominal  plaintiff,  in  relation  to  the  note,  after  Young- 
blood  had  become  interested  in  it.  That  he  heard  the  payee 
of  the  note  say,  that  an  attachment  had  been  commenced 
against  him,  and  Youngblood  had  become  his  security  in  a 
replevy  bond,  and  in  a  note  for  a  fee.  That  he  had  left  the 
note  on  Shaver  with  Youngblood  to  indemnify  him,  to  be  ap- 
plied to  the  payment  of  the  costs  of  the  attachment,  if  it 
went  against  him,  and  if  he  succeeded  to  collect  the  note, 
and  forward  the  amount  to  him  in  Illinois,  where  he  then  re- 
sided. That  he  had  seen  the  note  some  eighteen  months  be- 
fore, in  the  hands  of  the  nominal  plaintiff,  and  confidently 
believed  the  note  sued  upon  to  be  the  same,  but  could  not 
say  positively. 

The  plaintiff  objected  to  proof  of  the  instructions  of  the 
nominal  plaintiff,  after  Youngblood  had  become  interested  in 
the  note,  and  also  to  the  proof  of  the  belief  of  the  witness. 
Other  testimony  was  given  upon  which  no  question  is  rais- 
ed.    Judgment  was  rendered  for  the  defendant. 

The  assignments  of  error  present  the  questions  raised 
upon  the  bill  of  exceptions,  and  the  rendition  of  judgment  in 
favor  of  the  defendants. 

ORMOND,  J. — The  defence  set  up  in  this  case,  was  a  pay- 
ment of  a  judgment  against  the  defendant,  as  a  garnishee  in 
an  attachment  suit,  against  the  nominal  plaintiff.  It  cannot 
be  doubted,  that  this  was  proper  evidence,  nor  was  the  de- 
fendant concluded  by  his  answer  from  showing,  that  the  in- 
debtedness he  then  admitted  from  himself,  to  the  nominal 
plaintiff,  was  made  in  reference  to  the  note  here  sued  upon, 
though  the  indebtedness  then  admitted  was  not  so  great  as 
the  note  upon  its  face  called  for. 

The  expression  of  the  witness,  that  he  had  seen  the  note, 
in  the  hands  of  the  nominal  plaintiff,  eighteen  months  be- 
fore, and  believed  it  to  be  the  note  sued  upon,  but  was  not 
positive  of  the  fact,  is  not  the  expression  of  an  opinion  in  the 
proper  sense  of  that  term.  It  is  the  assertion  of  the  existence 
o£  a  fact,  qualified  by  the  admission  that  the  recollection  of 
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the  witness  is  not  so  clear  and  distinct,  bcft  that  he  may  be 
mistaken.  This  qualification  though  it  weakened  the  force 
of  the  testimony,  and  in  the  opinion  of  the  jury  may  have 
deprived  it  of  any  value  as  evidence,  did  not  authorize  the' 
court  to  reject  it — it  was  for  the  jury  alone  to  determine  what 
weight  it  was  entitled  to. 

But  in  allowing  the  declarations,  or  admissions  of  the  nom- 
inal plaintiff,  after  he  had  parted  with  his  interest  in  the 
igiote,  by  transferring  it  to  Youngblood  for  his  inde^mnity,  the. 
court  erred,  as  he  could  not  impair  ithe  titLe,  after  such  trana-- 
fer,  by  any  declaration  or  admission.  [Copeland  and  Lane  y^ 
Clarlc,  9  Ala.  Rep,  388;;  see.alaQ  Chisholm.v^. Newton  ^  Wi- 
ley, 1  Id.  371,  and  Bteown  v.  Poster,  4  Id.  .888.] 
•  The  judgment  in  favor  of  both  defendants,  though  but  one 
had  executed  the  appeal  bond,  was  strictly  correct.-  The 
appeal  was  of  the  'entire  judgment,  and  was  not  sevreed  be-^ 
cause  one  only  executed  the  bond. 

For  the  error  as  previously  indicated,  the  judgment  must 
be  reversed  and  the  cause  remanded. 


HILL  AND  ANOTHER  v.  HILL'S  ADM'R. 

.  Thejrecital  in  a  decree  of  the  Orphans' 'Goiirt,  that  it  appeared  to  the 
^oQrt  by  <<  interrogatory,''  that  the  personal  estate  of  the  intestate  waa  in- 
ioffieiettt  to  pny  the  debts  with  which  it  was  chargeable,  cannot  serve  as  ii 
sabstitute  for  depositions,  and  does  not  satisfy  the  requisitions  of  the  %ct 
of  1832,  which  requires  that  a  sale,  of  the  real  estate  of  a  deceased  persan 
flhaJl  not  be  ordered^  where  the  allegations  of  the  petition  are  denied,  and 
not  sustained  by  depositions  taken  as  in  Chanceiy  cases.  If  such  deposi- 
tions were  before  the  Orphans'  Court,  and  have  been  lost,  they  should  be 
substituted  upon  due  proof. 

Writ  of  Err<w  to  the  Or|Aans'  Go«rt  of  Russell. 
100 
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The  defendant  in  error,  as  the  administrator  of  Seaborn 
Hill,  deceased,  filed  his  petition  in  the  Orphans'  Court,  stat- 
ing that  his  intestate  died  seized  in  fee  simple  of «  certain 
tract  of  land,  particularly  described ;  that  the  personal  estate 
of  the  intestate  was  not  sufficient  to  pay  the  debts  with  which 
it  was  chargeable ;  that  Henrietta  Hill  is  the  widow  of  the 
intestate,  and  Arkansas  Hill  is  his  only  child,  and  under  the 
age  of  twenty-one  years — ^both  of  whom  reside  without  the 
limits  of  this  State,  within  the  State  of  Arkansas.  Thereup- 
on, it  was  ordered  that  T.  S.  Tate  be  appointed  guardian  ad 
litem,  of  the  infant,  and  that  publication  be  made  for  four 
weeks,  &rC. 

The  decree  of  the  court  recites  the  foregoing  facts,  that 
publication  was  made  as  required  by  the  order,  that  a  cita- 
tion was  served  on  the  guardian  ad  litems  who  answered,  de- 
nying the  allegations  of  the  petition,  "  and  it  appearing  to 
the  court  by  interrogatory,  that  the  personal  estate  of  said 
intestate  is  insufficient  to  pay  the  just  debts."  Whereupon 
it  was  ordered  that  the  land  in  question  be  sold  on  the  terms 
prescribed  in  the  decree. 

I.  E.  Hatne,  for  the  plaintiff  in  error,  insisted  that  the  de- 
cree was  erroneous,  because  it  was  not  authorized  by  written 
evidence.     [Clay's  Dig.  226,  ^  19.] 

No  counsel  appeared  for  the  defendant  in  error. 

COLLIER,  C.  J. — ^It  is  enacted  by  a  statute  passed  in  1822, 
that  the  Orphans'  Court  shall  not  decree  or  order  a  sale  of  the 
real  estate  described  in  the  petition,  '^  where  the  allegations 
are  denied  by  the  answer ;  onless  satisfied  by  proof  to  be  ta* 
ken  by  deposition  as  in  Chancery  cases,  and  filed  in  the  cause." 
[Clay's  Dig.  226,  ^  19.]  This  act  is  so  explicit  in  its  teroas 
as  to  leave  no  jroom  for  doubt  as  to  its  meaning,  that  proof 
shall  be  taken  in  cases  like  the  present,  "  by  depositions  as 
in  Chancery  cases,  and  filed  in  the  cause.''  It  does  not  ap- 
pear fronf  the  transcript,  which  (we  must  intend)  is  a  ''full 
and  complete  copy"  of  all  the  entries  and  orders  of  the  court, 
.  as  well  as  all  the  papers  in  file,  pertaining  to  the  case,  that  any 
depoisitions  were  ever  taken.  .  The  secital  in  the  decree,  that 
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it  appeared  to  the  court  by  '<  interrogatory"  that  the  personal 
estate  of  the  intestate  was  insufficient  to  pay  the  debts  with 
which  it^was  chargeable,  cannot  serve  as  a  substitute  for  depo*- 
Bitions ;  even  if  such  recital  furnished  a  predicate  for  the  con- 
clusion that  depositions  were  once  in  file.  If  they  were  be- 
fore the  Orphans'  Court  and  have  been  lost,  they  should.have 
been  substituted  upon  due  proof,  and  made  a  part  of  the 
transcript  before  us.  For  the  defect  of  proof,  the  decree  is 
reversed  and  the  cause  remanded. 


STILES  V.  LAY. 


1.  Under  the  bankrapt  law,  the  petitioii  mnst  be  filed  in  the  district  where 
die  supposed  bankrqpt,  at  the  time  of  filing  it,  shall  reside,  or  have  his 
pbice  of  business,  and  if  the  district  coort  giaoting  his  discharge  has  not 
jurisdiction  of  the  person  by  reason  of  residence,  or  place  of  basinesB,  the 
discharge  is  void. 

2.  One  living  with  his  family  in  New  Hampshire,  and  carrying  on  business 
there,  is  a  resident  of  that  State,  within  the  act,  although  the  spring  pre- 
vious, and  for  some  years  before,  he  had  a  commercial  establishment  m 

'   Alabama,  acted  as  a  citizen,  and  intended  to  remove  his  family  there  the 
•neztseason. 

Writ  of  Error  to  the  County  Court  of  Marengo. 

Assumpsit  by  Lay  against  Stiles,  to  recover  the  amount  of ' 
a  promissory  note,  described  in  the  declaration  as  dated  23d 
March,  1839,  payable  the  1st  of  july  thereafter. 

The  defendant  pleaded,  that  he  was,  on  the  2l8t  Decern* 
ber,  1842,  by  the  decree  of  the  District  Court  of  New  Hamp- 
diire,  discharged  as  a  bankrupt,  under  and  by  virtue  of  the 
act  oif  Congress,  in  that  behalf  made  and  provided  from  all 
debts  due  and  owing  at  the  filing  of  his  petition,  which  was 
filed  the  23d  of  August,  1842. 
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Th^  plaiutiff  replied,  thut  the  certificate  and  dischai^e  of 
tbe  said  defendant  was  frauduleutly  obtained,  in  this,  to  wit: 
that  the  said  defendant,  at  the  time  of  filing  his  said  petitioQ, 
resided,  and  had  his  place  of  business  in  the  State  of  Alaba- 
ma, and  not  within  the  jurisdiction  of  the  District  Court  of 
the  United  States,  for  the  District  of  N^w  Hampshire.  The 
defendant  demurred  to  this  replication,  and  the  plaintiff  had 
judgment  overruling  the  demurrer.  Afterwards  the  defend- 
ant rejoined,  that  he,  at  the  time  of  applying  for  and  obtain- 
ing the  certificate  and  discharge,  was  a  resident  of  the  State* 
of  New  Hampshire,  and  not  a  resident  of  the  State  of  Alaba- 
ma.    On  this  issue  was  joined. 

At  the  trial,  the  plaintiff  produced  witnesses,  who  testified 
they  first  l)ecame  acquainted  with  the  defendant  in  the  years 
1838  or  1839 ;  that  from  their  acquaintance  with  him  until 
the  spring  of  1842,  he  was,  the  most  of  his  time,  in  Marengo 
county,  but  was  generally  absent,  as  merchants  of  that  coun- 
ty usually  are,  during  the  summer ;  that  about  the  first  of  the  , 
year  1842,  he  sold  out,  or  pretended  to  sell  out,  his  stock  of 
goods  in  said  county,  to  White  4*  Curtis,  but  remained  in  the 
bou^  with  the  goods,  until  the  last  of  May  following,  about 
which  time  he  left ;  that  before  he  left,  he  told  the  witnes- 
■ses  he  was  going  to  New  Hampshire  to  see  his  family,  but 
would  return  again  to  Alabama,  with  his  family,  the  next 
fall  or  winter,  and  thought  he  should  commence  business  in 
Mobile ;  that  some  .time  in  the  winter  or  spring  following, 
the  witnesses  saw  the  defendant  in  Mobile,  where  he  was  enga- 
ged, or  appeared  to  be  so,  in  a  large  wholesale  grocery  busi- 
ness, and  has  continued  to  be  engaged  ever  since  ;  that  while 
residing  in  Marengo  county,  he  discharjged  the  ordinary  du- 
ties of  a  citizen  of  the  State,  and  at  general  elections  some- 
times took  an  active  part  at  the  polls  in  electioneering,  but 
the  witnesses  did  not'  see  him  vote,  nor  did  they  know  wheth- 
er he  did  or  did  not  vote,  neither  had  they  ever  heard  hini 
speak  of  having  another  place  of  bumness,  or  place  of  resi- 
dence. One  of  the  A^ithesses  testified  that  he  had-  several 
conversations  with  the  defendant  in  1842,  previous  to  his 
Ijaaving,  in  which  the  defendant  stated  he  was  going  to  see 
hisfatnily. 
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The  defendant  then  read  the  depositions  of  several  witnes* 
ses  of  Nashville,  in  the  State  of  New  Hampshire,  whodepos* 
ed  that  they  were  acqainted  with  the  defendant ;  that  he  has 
a  family,  consisting  of  a  wife  and  two  children  ;  that  he  mar* 
ried  about  eleven  years  ago  ;  that  his  wife  and  family  have 
continued  to  reside  at  Nashville,  N.  H.,  until  about  the  1st  of 
November,  1844,  when  they  removed  to  Mobile,  Alabama ; 
that  when  at  Nashville,  the  defendant  always  resided  with 
his  family,  but  for  several  years  past  had  been  absent  for  sev- 
"  eral  months  in  the  year ;  that  in  1838  or  1839,  he  went  to 
Mobile,  and  was  absent  through  the  winter,  but  returned  in 
the  summer  to  his  family ;  that  since  that  time  he  has  spent 
his  winters  there,  returning  to  his  fsunily  always  in  the  sum« 
mer,  one  of  these  witnesses  stated  the  defendant  remained 
with  his  family  from  three  to  nine  months ;  that  one  summef 
he  cultivated  a  piece  of  land,  and  for  two  or  three  seasons 
he  was  engaged  in  the  manufacture  of  trunks;  that  in  1842; 
he  remained  with  his  family  until  December,  and  that  in  Ju* 
ly  of  that  year,  he  attended  a  town  meeting  at  Nashville,  and 
voted ;  that  his  name  was  on  the  check  list  of  votes',  and  has 
been  on  the  same  list  from  the  time  he  was  married  until  he 
left,  in  1844,  and  that  he  was  taxed  as  other  citizens.  On 
this  state  of  proof  the  defendant  moved  the  court  to  instruct 
the  jury — 

1.  That  if  the  defendant,  at  the  time  of  filing  his  petition 
.and  obtaining  his  discharge  in  bankruptcy  was  living  with 

his  family  at  Nashville,  and  carried  on  business  there,  and 
voted  there,  he  was  a  resident  within  the  meaning  of  the 
law. 

2.  That  when  a  man  lives  at  a  place  a  continuance  of  time 
€md  is  engaged  in  business,  he  is  a  resident  of  that  place ;  and 
if  the  defendant  lived  fit  Nashville,  and  was  doing  business 
there  when  he  applied  for  the  benefit  of  the  act,  &c.  he  was 
a  resident  of  that  place. 

These  charges  were  refused  as  asked  for,  and  the  court  in- 
structed the  jury —  i 

3.  That  although  for  certain  purposes,  a  man  may  have 
more  than  one  place  of  residence,  yet  the  law  will  recognize 
but  one,  and  the  jury  must  determine  from  all  the  facts  be- 
fore them,  which  was  the  place  of  the  defendant's  residence; 
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that  the  particular  place  which  the  defendant  recognized  as 
his  place  of  residence,  would  be  determined  by  the  law  to 
•be  so ;  and  that  if  from  the  facts  before  the  jury,  it  appeared 
the  defendant  intended  the  State  of  Alabama  to  be  consider* 
ed  as  his  place  of  residence,  then  the  jury  should  find  for  the 
plaintiff.  That  the  defendant  having  a  family  in  New  Hamp- 
shire, and  visiting  and  remaining  a  portion  of  each  year  with 
them,  voting  there,  and  while  remaining  there  carrying  on 
a  business,  although  strong  circumstances,  •  were  not  conclu- 
sive. 

4:  Further,  that  if  the  defendant  left  New  Hampshire  with 
the  intention  of  abandoning  his  residence  there,  although  he 
left  hisfamily  there,  and  occasionally  returned  there,  and  while 
there  carried  on  business  without  intending  to  resume  his  per- 
manent residence,  then  he  was  not  a  resident  within  the  meaor 
of  the  law.  But  if,  on  the  other  hand,  he  had  not  abandon- 
ed, or  intended  to  abandon  his  residence  in  New  Hampshirei 
but  left  that  temporarily,  with  the  view  of  returning,  he  was 
a  resident  of  New  Hampshire. 

5.  Funher,  tha\  if  the  jury  was  satisfied  that  the  defend- 
ant, when  he  left  Alabama,  in.  the  spring  of  1842,  considered 
that  to  be  his  place  of  residence,  and  went  on  a  visit  to  his 
family,  with  the  intention  of  returning  and  making  Alaba- 
ma his  permanent  place  of  residence,  or  place  of  business, 
then  that  he  could  not  be  a  resident  of  the  State  of  New 
Hampshire,  within  the  meaing  of  the  act,  and  the  jury  should, 
find  for  the  plaintiff. 

The  defendant  excepted  to  the  refusal  of  the  court  to 
give  the  charges  requested,  as  well  as  to  those  given  to  the 
jury. 

The  assignments  of  error  opens  the  demurrer  to  the  repli- 
cation as  well  as  the  matters  excepted  to  at  the  trial.  It  is 
also  insisted,  the  court  should  have  awarded  a  repleader,  as 
the  verdict  is  on  an  immaterial  issue. 

O.  N.  Stewart,  for  the  plaintiff  in  errors 

W.  M.  Smith,  contra,  insisted,  the  law  was  correctly  ex- 
pounded by  the  court  in  the  charges.  [Story  Confl.  L.  44, 
46.] 
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.   The  replication  to  the  plea  is  withiii  the  decision  of  May«* 
berry  v.  Herndon,  8  Ala.  Rep. 

GOLDTHWAITE,  J.— 1.  The  District  Courts  of  the 
United  States,  are  not,  by  the  general  bankrupt  act,  invested 
with  jurisdiction  over  all  bankrupts,  but  only  over  such  as 
petition  to  be  discharged  in  the  district  where  Ae  shall  reside 
or  have  his  place  of  business  at  the  tin^e  of  filing  the  petition. 
[Sec,  7.]  As  that  is  the  only  court  which,  under  the  act,  is 
authorized  to  discharge,  it  follows  that  a  discharge  granted 
by  a  court  not  having  jurisdiction  over  the  person,  either  in 
consequence  of  his  residence,  or  his  place  of  business  being 
at  the  time  within  the  district,  is  entirely  void.  If  the  facts 
asserted  in  the  replication  are  true,  the  court  in  New  Hamp- 
shire had  no  jurisdiction  of  the  person  of  the  bankrupt,  and 
tl^refore  the  demurrer  was  properly  overruled. 

2.  But  although  the  replication  is  good,  it  appears  to  us 
the  evidence  before  the  jury  showed  the  defendant's  actual, 
as  well  as  legal  residence  was  in  New  Hampshire,  when  his 
petition  was  filed..    In  Hallett  v.  The  State,  8  Ala.  Rep.       , . 
we  had  occasion  to  consider  the  question  of  domicil  in  con- 
nection with  the  right  to  vote,  and  then  held,  that  the  mere 
intention  to  remove,  without  the  actual  removal  of  the  fami- 
ly of  the  individual,  did  not  constitute  him  a  citizen  of  the 
State,  so  as  to  entitle  him  to  vote.     In  the  case  under  consid- 
eration, the  family  of  the  defendant  resided  in  New  Hamp- 
sbijre  continuously  for  many  yerrs,  and  he  returned  there  each 
summer.     This  was  his  legal  domicil,  or  residence,  and  if 
death  had  happened  during  any  of  his  temporary  sojourns  iu 
this  State,  his  property  would  have  been  distributable  by  the 
laws  of  that  where  he  left  his  family.     Judge  Story  puts  the 
precise  case  which  is  shown  here,  when  he  says,  if  a  married 
man  has  his  family  fixed  in  one  place,  and  he  does  his  busi* 
ness  in  another,  the  former  is  considered  the  place  of  his  donp- 
icil.     [Confl.  L.  ^  46.]     In  this  case,  assuming  the  plaintiff's 
evidence  to  be  true,  there  was  the  intention  to  change  the 
residence  at  a  future  time,  but  no  actual  change  at  the  time 
of  filing  the  petition.     My  views  on  the  matter  of  intention, 
and  how  far  it  explains  the  actual  residence  were  given  in 
the  case  cited  ;  but  I  agree  here,  that  the  actual  residence 
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with  the  family,  constituted  the  pldce  of  residence  for  all  pur- 
poses. 

This  conchision  shows  the  error  of  the  refusal  to  give  the 
charges  asked,  and  the  judgment  is  reversed  and  remanded. 


DECATUR  BANK  v.  SPENCE. 

1.  A  jMurty  who  signs  his  name  to  a  note  in  blank,  with  the  nnderstanding 
that  it  shall  be  filled  up  with  a  particular  amount,  or  be  used  in  a  paiticukr 
mode,  is  liable  npon  the  note,  to  a  party  who  receives  it  in  ignonnce  of 
the  agreement,  and  pays  a  yaluable  consideration  for  it,  whether  it  be  an 
advance  of  money  or  the  extinguishment  of  a  debt. 

•  *   Error  to  the  Connty  Court  of  Morgan. 

Motion  by  the  Bank  against  the  defendant,  on  a  note  for 
$4,355  91,  made  by  N.  Scales,  as  principal,  and  the  defend-  ■ 
ant  and  another  as  sureties. 

An  issue  being  made  up  between  the  parties,  and  submit- 
ted to  a  jury,  evidence  was  introduced  tending  to  show,  that 
the  note  sued  upon  was  signed  by  the  defendant,  the  amount 
to  be  paid  being  left  blank.  That  it  was  signed  with  the 
agreement,  between  Scales,  the  principal,  and.  the  defendant, 
that  it  should  be  filled  up  with  the  sum  of  $2,000.  That  it 
was  taken  to  the  bank  by  Scales,  and  filled  up  by  the  dis- 
count clerk,  for  $4,355  92,  the  defendant  having  no  notice 
of  the  amount  so  inserted.  That  the  note  was  filled  up  for 
the  entire  amount  of  Scales'  liabilities,  both  as  principal  debtor 
and  as  surety  for  others,  which  then  existed  in  judgment  a- 
gainst  Scales.  That  the  bank  advanced  no  money,  or  thing 
in  the  purchase  of  the  note. 

Thereupon  the  court  charged  the  jury,  that  if  Spence  sign* 
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ed  the  note  when  it  was  in  blank,  as  to  the  amount  to  be 
paid,  with  the  understanding  and  agreement  between  him 
and  Scales,  that  it  should  be  filled  up  with  the  sum  of  $2000, 
and  the  plaintiff  had  advanced  no  money,  or  other  thing,  in  its 
purchase,  but  had  filled  it  up  for  the  amount  of  Scales'  pre-ex- 
isting indebtedness,  as  aforesaid,  without  the  consent  or  au- 
thority of  defendant,  then*  it  could  not  recover,  although  it 
had  no  notice  of  the  agreement  between  defendant  and 
Scales.  To  which  the  plaintiff  excepted,  and  which  is  now 
assigned  as  error. 

L.  P.  Walker,  for  plaintiff  in  error. 

A  blank  note  will  bind  the  person  who  signs  it,  to  any 
sum  which  the  person  to  whom  he  intrusts  the  paper,  chocs* 
es  to  insert  in  it,  and  it  makes  no  difference,  whether  the 
note  is  negotiated  in  payment  of  a  pre-existing  debt,  or  for  a 
new  monied  consideration.  [8  Porter,  297 ;  1  Ala.  Rep.  18; 
3  Id.  188;  6  Id.  244;  16  Peters,  1;  2  Id.  182;  20  Wend. 
499;  24  Id.  115:  1  Bing.  N.  C.  469;  4  Shipley  R.  177;  3 
Kent's  Com.  §  44 ;  4  Bing.  496 ;  1  Stark.  R.  1 ;  Story  on 
Prom.  Notes,  215;  Bayley  on  B.  499 ;  11  Conn.  388.] 

-  Chilton  and  S.  Parsons,  contra.  Under  the  facts  of  the 
this  case,  the  presumption  is,  that  the  note  was  taken  by 
the  bank  as  collateral  security.  It  does  not  appear  to  hare 
been  received  in  payment  or  satisfaction  of  the  judgments  a- 
gain3t  Scales,  or  that  any  new  consideration  was  given  for  it, 
it  is  not  therefore  binding  on  Spence,  whose  confidence  was 
abused  by  Scales.  [2  Y.  &  R  416;  4  Ala.  22;  11  N.  H.  R. 
66 ;  9  B.  &  C.  206  ;  Ghitty  Jr.  1419 ;  Chitty  on  BUls,  81 ;  3 
Chitty's  Com.  Law,  131 ;  1  Ala.  21 ;  3  Price,  38 ;  2  Bos.  4* 
P.  618.] 

ORMOND,  J. — ^It  has  frequently  been  held  by  this,  as  well 
as  other  courts,  that  when  one  intrusts  another  with  his  sig- 
nature to  a  note  in  blank,  upon  an  agreement  between  them, 
that  it  is  to  be  filled  up  with  a  certain  amount,  or  to  be  used 
in  a  particular  mode,  and  this  contract  is  violated,  either  by 
the  insertion  of  a  larger  amount,  or  by  using  the  instrument 
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in  a  way  not  contemplated  by  the  party  signing  it,  if  the 
person  receiving  it  is  ignorant  of  the  fraud  which  has  been 
committed,  and  gives  a  valuable  consideration  for  the  paper, 
he  may  recover  upon  it.  This  principle  has  been  so  fre- 
quently decided  in  this  court,  that  it  is  only  necessary  to  re- 
fer to  the  cases  in  which  the  rule  is  expounded.  See  Ro- 
berts V.  Adams,  8  Porter,  297 ;  Herbert  v.  Huie,  1  Ala,  18 ; 
Huntington  ^  Sims  v.  The  Branch  Bank  at  Mobile,  3  Ala. 
186  ;  Leary  v.  Nance,*  5  Ala.  370. 

This  p.inciple  is  not  directly  controverted  by  the  defend- 
ant's counsel,  but  he  insists  that  the  bank  took  the  paper  as 
ooUateral  security  merely,  and  is  not  entitled  to  recover  from 
the  defeadst,  upon  whom  a  fraud  has  been  practised,  by  the 
abtise  of  his  confidence,  although  the  bank  was  not  privy  to, 
or  participating  in  it. 

Upon  what  consideration  the  Bank  received  the  note^ 
whether  in  satisfaction  of  the  judgment,  or  as  a  condition  of 
.  delaying  payment,  or  as  collateral  security,  we  are  not  in- 
formed by  the  record.  Nor  could  the  Jury  have  entered  up- 
on such  an  inquiry,  if  such  had  been  the  proof,  as' they  were 
instructed  by  the  court,  that  if  the  agreement  between  Scales 
and  the  defendant  was  violated,  by  the  insertion  of  a  larger 
sum  than  was  stipulated  between  them,  the  Bank  could  not 
recover  on  the  note,  though  ignorant  of  this  secret  agreement. 
This  charge  rendered  any  inquiry  into  the  consideration  paid 
.  for  the  note,  by  the  Bank,  entirely  useless;  and  the  charge 
being  clearly  erroneous,  the  judgment  must  be  reversed  and. 
^liie  cause  remanded. 
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STEWART  V.  CONNER. 

L  The  teatunony  of  the  clerk  of  a  court  that  he  had  made  diligent  search 
for  certain  writs  of  execution,  which  belonged  to  the  files  of  his  office,  and 
was  usable  to  find  them,  is  sufficient  to  let  in  secondary  evidence  of  their 
contents. 

%  Where  the  clerk  of  a  court  testifies  that  a  book  produced  was  the  regular 
execution  docket  kept  by  him  in  his  office,  in  which  he  made  the  entries 
of  the  issuing  and  return  of  certain  executions ;  in  respect  to  these  entries 
-the  book  may  be  received  as  evidence. 

3.  Where  it  is  material  to  show  that  executions  were  in  the  sheriff's  hands, 
it  is  admissible  to  prove  that  indorsements  thereon  acknowledging  their 
neeq^are  in  tiie  hand>writing  of  a  sheriff  who  has  since  died. 

4*  If  the  plaintiff  in  execution  receives  of  the  purchaser  of  property  at  a  sale, 
thereunder  to  be  made,  a  bill  payable  at  a  iutufe  day,  the  plaintiff  cannot 
object  to  an  action yar  money  had  and  received,  brought  by  the  defendant 
upon  the  reversal  of  the  judgment,  that  he  received  in  payment  of  his  debt 
a  bill,  instead  of  the  money. 

&  Where  one  or  two  exececutors  and  guardians  gives  his  several  receipt  for 
money  which  by  agreement  was  paid  to  his  companion,  he  is  notwithstand- 
ing answerable  to  his  ceHid  que  tnuij  for  although  an  executor  or  trustee 
may  not  be  liable  -beyond  the  extent  of  the  funds  received  by  him,  yet 
wiiere  there  are  several,  and  one  gives  a  receipt  for  money  not  for  coiifof^ 
mity  merely,  and  allows  it  to  go  into  the  hands  of  the  other,  he  shall  be 
chargeable  as  if  he  himself  had  received  and  appropriated  it 

fi.  Where  a  decree  of  the  Orphans'  Court,  upon  the  final  settlement  of  the 
estate  of  a  testator  was  reversed  afler  it  had  been  satisfied  by  the  execu- 
tor, the  latter  may  recover  back  the  amount  paid,  in  an  action  for  money 
had  and  received ;  unless  the  party  in  whose  favor  the  decree  was  renderi 
ed,  CSB  ehow  it  was  justly  due.  Collier,  C.  J.,  dissenting  upon  this  point* 
was  of  opinion  that  the  judgment  of  reversal  vacated  the  decree  in  toto, 
that  a  Court  of  Chancery  or  the  Orphans'  Court,  in  virtue  of  the  statute  up- 
on the  subject,  alone  had  jurisdiction  of  the  matters  of  account  involved  in 
the  settlement  of  the  executorship ;  consequently  the  defendant  could  not 
litig&te  then  at  law,  either  as  a  plaintiff  or  by  way  of  defence  to  the  ac- 
tion. 

7«  Where  an  action  for  money  had  and  received  is  brought  by  the  defendant 
in  a  decree  of  the  Orphans'  Court,  upon  the  settlement  of  an  executor's 
account,  which  has  been  reversed,  the  statement  of  the  account,  made  by 
a  penon  apfpointed  by  the  court  previous  to  the  decree,  is  not  evidence 
per  u — ^but  it  is  competent  to  show,  that  the  party  against  whom  it  is  of- 
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fered  assented  to,  or  approved  it,  or  he  may  support  it  by  vodchers,  or  the 
testimony  of  witnesses. 

8.  An  interest  in  the  question  does  not  disqualify  a  witness — it  must«appear 
that  he  will  gain  or  lose  by  the  direct  legal  operation  and  eS&ct  of  the 
judgment,  or  that  the  record  will  be  evidence  either  for  or  against  him,  in 
some  other  action. 

9.  Where  the  judgment  will  not  be  evidence  for  or  against  the  witness,  to 
show  his  exemption  from,  or  liability  to  either  party,  or  in  any  manner  af- 
fect their  rights  in  respect  to  the  witness,  he  is  competent  to  testily ;  and 
this  although  the  judgment  against  the  defendant  would  be  evidence  in 
his  favor  in  an  action  at  his  Jnstance  against  the  witness  to  show  that  he  ha^ 
paid  the  money  under  legal  coercion. 

Writ  of  Error  to  the  Circuit  Court  of  Pickens. 

This  was  an  action  of  assumpsit,  at  the  suit  of  the  defend- 
ant in  error.  The  declaration,  among  other  counts,  is,  for 
goods  sold  and  delivered ;  money  had  and  received  ;  money 
paid,  laid  out  and  expended  ,*  money  lent  and  advanced^  and 
an  account  stated.  The  cause  was  tried  on  the  plea  of  non 
assumpsit,  a  verdict  returned  for  the  plaintiff,  and  judgment 
rendered  accordingly. 

From  a  bill  of  exceptions,  sealed  at  the  instance  of  the  de- 
fendant, it  appears  that  the  plaintiff  offered  as  evidence  a  de- 
cree of  the  Orphan's  Court  of  Pickens,  rendered  on  the  1st 
July,  1841,  on  final  settlement  with  Robert  Jemison,  Jr.  and 
the  plaintiff,  Charles  Stewart,  as  executors  of  the  last  will,* 
&c.  of  Wm.  Booker,  deceased.     The  decree  recites,  that  Au- 
relius  N.  Jones  and  William  Conner,  executors  of  the  last 
will  and  testament  of  Sarah  N.  Booker,  being  present,  the 
matters  of  the  settlement  were  referred  to  Geo.  B.  Saunders, 
as  auditor,  and  the  accounts  and  vouchers  examined  by  the 
"court,  whereupon,  among  other  things,  it  appeared  that  there 
was  in  the  hands  of  Jones  and  Conner,  as  executors  as  afore- 
said, four  thousand  one  hundred  and  one  dollars,  due  to  Jem- 
ison and  Stewart  as  guardians  of  Edith  M.  Booker,  an  infant 
and  legatee  under  the  will  of  the  testator.     Thereupon  it  ^^as 
•adjudged  that  Jemison  and  Stewart,  as  guardians,  &c.  recov- 
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er  of  Jones  and  Conner,  executors  of  the  testatrix,  the  sum. 
above  mentioned. 

The"decree  further  recites,  that  Jones  and  Conner,  as  ex- 
ecutors, are  indebted  to  Jemison  and  Stewart  in  the  sum  of 
0720  37,  for  an  allowance  made  by  the  Orphans'  Court  to 
compensate  them  for  their  services  as  executors  as  aforesaid. 
Thereupon  a  decree  was  rendered  for  that  sum  in  favor  of 
the  latter  against  the 'former. 

It  is  also  affirmed  by  the  decree,  that  Jones  and  Conner 
as  executors,  are  indebte.d  to  Jemison  and  Stewart,  as  execu- 
tors, in  the  sum  of  ^1,614  77,  for  monies  by  them  advanced 
of  their  own  funds,  in  the  management  of  the  estate  of  the 
testator.  Thereupon  it  was  adjudged,  that  Jemison  and 
Stewart,  as  executors,  recover  of  Jones  and  Conner  the  last 
mentioned  sum,  and  executions  were  ordered  to  issue  for  the 
collection  of  the  several  sums  embraced  by  the  decree. 

The  plaintiff  tlien  introduced  a  transcript  of  the  record  of 
the  Supreme  Court,  from  which  it  appears  that  the  decree  of 
the  Orphans'  Court,  was  reversed  on  error,  in  January,  1843. 
It  was  then  proved  on  the  part  of  the  plaintiff,  that  three  sev-; 
eral^.^'s  were  issued  by  the  clerk  of  the  Orphans'  Court, 
for  the  collection  of  the  several  sums  awarded  by  the  decree 
in  favor  of  Jemison  and  Stewart,  for  all  which  the  clerk  had 
made  diligent  search,  but  could  not  find  them.  Further j  it 
was  shown  by  the  execution  docket,  that  these  fi,  fa^s  were 
jdaced  in  the  sheriff's  hands,  on  the  8th  July,  1841,  and  all 
•  levied  on  slaves,  some  of  which  were  sold  on  the  first  Mon- 
day in  September,  1841,  and  for  the  sale  of  others,  a  writ  of 
venditioni  exponas  was  issued.  To  the  admission  of  this  ev- 
idence the  defendant  objected,  but  his  objection  was  over- 
ruled. 

It  was  further  shown,  that  two  other  writs  ot  fi,fa,  wera 
issued  on  the  decree — ^the  one  for  more  than  four  thousand 
dollars ;  the  other  for  upwards  of  seven  hundred ;  both  of 
which  were  levied  enslaves.  To  the  admission  of  these  ^. 
fa?s  and  the  venditioni  exponas  the  defendant  objected,  but 
his  objection  was  overruled.  Plaintiff  then  proposed  to  prov^ 
the  death  and  hand-writing  of  the  sheriff,  in  whose  hands 
these  executions  were  {daced,  and  then  read  his  indorsements 
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thereon.     The  clefendant  again  objected,  but  the  evidence 
was  admitted. 

The  plaintiflf  then  adduced  the  private  docket  kept  hy  the 
late  sheriff,  who  was  dead,  and  proposed  to  read  therefrom  a- 
statement  of  the  amount  of  the  fi.  fd*s^  their  date,  &;c.  togeth- 
er with  a  receipt  for  money  received  thereon,  subscribed  with 
the  defendant's  name.  He  also  proved  that  defendant's  name 
was  in  his  own  hand-writing,  and  that  J.  B.  Gladney,  (whose 
receipts  to  the  sheriff  for  the  greater  part  of  the  money  col- 
lected on  the  executions,  were  received  by  the  defendant  as 
cash,)  became  the  recipient  of  the  money  under  the  follow- 
ing circumstances,  viz :  Jemison  had  authorized  him  to  re» 
ceive  from  the  sheriff  the  amount  specified  in  his  receipts, 
and  to  apply  the  same  to  an  individual  debt  of  Jemison  due 
the  witness ;  which  the  defendant  was  in  no  way  liable  to 
pay,  and  did  not  unite  in  giving  the  order  to  the  sheriff.  To 
accommodate  one  Terrell,  who  purchased  Conner'js  property 
at  the  sale  under  the  fi,  fa^s,  Gladney  received  from  him  a 
bill  of  exchange  for  $3,600,  and  the  residue  of  the  $4,127  37 
for  which  he  receipted  to  the  sheriff,  was  paid  him  by  Ran- 
dall Sherrod ;  Gladney  applied  the  same  to  his  demand  against 
Jemison. 

It  was  proved  that  the  executions  were  satisfied  from  the 
proceeds  of  the  plaintiff 's  property,  or  money  raised  by  him, 
with  the  exception  of  some  comparatively  small  sums :  Fur" 
ther,  that  the  defendant  stated,  a  few  weeks  before  the  trial, 
that  money  was  retained  in  Jemison's  hands  to  pay  the  jadg- 
ment  in  this  case,  if  it  were  rendered  against  him ;  and  that 
Edith  M.  Booker's  guardians  had  declined  a  settlement  with 
her  husband  until  the  result  of  this  suit  was  known. 

The  defendant  then  adduced  the  wills  of  the  testator  and 
iestatrix,  Wm.  and  Sarah  A.  Booker,  with  a  transcript  of  the 
probate  of  each,  and  letters  testamentary  thereon.  He  also 
4examined  a  witness,  who  stated  that  he  was  counsel  for  the 
plaintiff  at  a  term  of  the  Orphans'  Court  held  in  Nov^nber, 
1843,  and  his  client  was  present  under  a  citation  to  appear 
4md  settle  the  estate  of  the  testatrix  ,•  that  citation  was  dismis- 
;9ed,  under  a  promise  by  the  plaintiff  that  he  would  proceed 
With  the  settlement.  The  reason  assigned  by  the  {daintiff 
/or  desiring  delay,  was,  that  he  had  made  out  an  accoimt  and 
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delivered  it  to  a  predecessor  of  the  then  judge  of  the  Orphans' 
Court.  That  account  was  produced  and  offered  as  evid<ence| 
by  the  defendant ;  the  plaintiff  objected  to  its  admission,  and 
his  objection  was  sustained.  The  defendant  then  proposed 
to  examine  as  a  witness,  Robert  Jemison,  a  co-executor  with 
himself,  of  the  testator,  but  he  was  excluded  on  the  ground 
of  incompetency,  at  the  plaintiff's  instance. 

He  then  offered  a  witness,  who  testified  that  the  testator 
died  early  in  the  year  1832,  and  that  the  testatrix  died  in 
December,  1839,  that  plaintiff  was  the  acting  ei^ecutor  of  tha 
latter,  and  witness  one  of  the  sureties  in  the  administration 
bond ;  and  that  assets  to  the  amount  of  nine  thousand  dollars 
came  to  the  plaintiff's  hands,  which  he  voluntarily  distribu- 
ted among  the  legatees,  including  his  wife,  in  January,  1840. 
The  defendant  then  proposed  to  prove  by  the  same  witness, 
that  in  February,  1842,  Richard  Jones,  one  of  the  legatees, 
reminded  to  the  plaintiff  about  sixteen  hundred  dollars,  (part 
of  his  share  of  the  estate,)  to  repay  the  plaintiff  money  paid 
by  him  in  satisfaction  of  the  decree  of  the  Orphans'  Court  in 
flivor  of  Jemison  and  the  defendant:  Further,  that  A.  N* 
Jones,  another  legatee,  had  indemnified  the  plaintiff  to  the 
extent  of  the  share  of  the  estate  which  he  had  received.  To 
the  admission  of  all  which  the  plaintiff  objected,  and  his  ob- 
jection was  sustained.  The  witness  testified  that  a  negro 
child,  bequeathed  by  the  testatrix  to  Edith  M.  Booker,  was. 
pointed  out  by  the  plaintiff,  and  sold  to  satisfy  the  execution^ 
from  the  Orphans'  Court. 

It  was  also  proved,  that  Jones  and  the  defendant  were  pre- 
sent in  their  character  of  executors  of  the  testatrix  at  the  set*- 
tlement  in  July,  1841 ;  that  they  examined  the  vouchers  azfe^ 
accounts  presented  by  the  defendant  and  Jemison  against  the 
testatrix's  estate,  upon  which  the  decree  was  rendered ;  and 
although  disappointed  in  the  result,  did  not  object  to  the  cor- 
rectness of  the  vouchers ;  and  in  conversations  about  .the  set- 
tlement, up  to  November,.  1843,  the  correctness  of  the  ac* 
counts  were  not  questioned. 

The  defendant  then  introduced  the  judge  and  clerk  of  the 
county  court,  who  testified  that  the  plaintiff  and  his  co-exe* 
eutoV  were  present  and  attended  to  the  settlement ;  and  said 
that  they  were  disappointed  in  the  result,  but  could  not  ob^ 
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ject  to  it,  and  would  take  steps  to  pay  it.  Further,  they  un- 
derstood from  the  parties  that  it  was  a  voluntary  settlement 
between  them.  A  book  was  then  presented  by  the  clerk,  in 
the  hand-writing  of  6.  B.  Saunders,  (who  audited  the  ac- 
counts ;)  this  book  contained  the  accounts  of  the  executors  of 
testator,  the  guardians  of  Edith  M.  Booker,  and  against  the' 
estate  of  the  testatrix,  and  was  the  only  statement  in  his  of- 
fice of  the  accounts  between  the  parties,  which  he  had  kept 
for  his  convenience.  The  defendant  then  offered  to  read 
from  that  book  the  balance  therein  stated  to  be  due  from  the 
plaintiff  and  his  co-executor,  to  the  defendant  and  Jemison, 
which  corresponded  with  the  sum  adjudged  by  the  decree; 
to  the  reading  of  this  the  plaintiff. objected,  and  his  objection 
was  sustained. 

Thereupon  the  court  instructed  the  jury  substantially  as 
follows :  1.  To  authorize  them  to  find  a  verdict  for  the 
plaintiff,  they  should  be  convinced  from  the  evidence,  that 
the  executions  founded  on  the  reversed  decrees  of  the  Or- 
phans' Court  were  satisfied  with  his  property,  or  money. 

2.  That  notwithstanding  the  estate  of  the  testatrix  may 
have  been,  or  may  still  be,  indebted  to  the  estate  of  the  tes* 
tator,  that  indebtedness  would  not  bar  a  recovery  by  the 
{daintiff,  for  a  legal  demand,  due  him  individually  against  the 
defendant,  in  his  individual  capacity. 

3.  If  the  money  was  made  on  the  executions  out  of  the 
plaintiff's  property,  the  arrangement  by  which  the  defendant 
alone,  or  in  connection  with  Jemison,  received  Gladney's  re- 
<:eipt  from  the  sheriff,  as  money,  would  not  affect  the  plain- 
tiffs right  to  recover,  any  more  than  if  the  defendant  had 
purchased  the  plaintiff's  negroes  at  the  sheriff's  sale. 

4  If  they  believed  that  the  negro  girl  Mary,  who  was  sold 
by  the  sheriff,  was  the  property  of  Edith  M.  Booker,  the  smn 
for  which  she  sold  could  not  be  recovered  by  die  plaintiff; 
nor  was  the  defendant  liable  for  the  watch  and  the  ninety- 
seven  dollars,  in  respect  to  which  there  was  evidence.  la 
other  words,  the  plaintiff  was  only  entitled  to  recover  60  much 
as  he  was  coerced  to  pay  on  the  executions. 

The  defendant's  counsel  then  prayed  the  court  to  cha]^ 
the  jury  as  follows :  1.  If  the  executors  of  the  testatrix  and 
and  testator  respectively,  went  into  a  voluntary  and  mutual 
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settlement,  at  the  time  the  decree  of  July,  1841,  was  render* 
ed,  and  the  jury  should  believe  th^it  the  accounts  were  cor** 
rect,  and  the  balance  allowed  was  due,  then  the  settlement  is 
conclusive  evidence  of  the  indebtedness  of  the  plaintiff  and 
his  co-executor  to  the  defendant  and  his  co-executor,  notwith- 
standing the  decree  has  been  reversed. 

2.  If  the  jury  believed  from  the  evidence,  that  the  defend- 
ant received  the  money  sought  to  be  recovered,  in  his  ieiwre-' 
sentative  character,  under  executions  against  the  plaintiff  in 
his  representative  character,  then  the  plaintiff  could  not  re^ 
cover. 

3.  Ifthejury  believed  from  the  evidence,  that  the  plaintiff 
aud  his  co-executor,  were  indebted  to  the  defendant  and  his 
co-executor,  for  the  amounts  set  forth  in  the  decretal  order  of 
July,  1841,  that  then  the  plaintiff  could  not  recover. 

.4.  If  the  jury  believed  from  the  evidence,  that  assets  of 
the  testatrix's  estate  came  to  the  hands  of  the  plaintiff,  asez-^ 
ecutor,  to  the  amount  of  the  sums  paid  by  him  on  the  execuf 
tions,  and  that  he  distributed  these  assets,  and  admitted 
the  sums  mentioned  in  the  decree  of  July,  1841,  to  be  due 
from  the  estate  of  the  testatrix  to  the  estate  of  the  testator, 
then  the  plaintiff  could  not  recover. 

5.  If  the  jury  believed  from  the  evidence,  that  the  amount 
specified  in  Gladney's  receipts,  were  received  by  Gladney, 
by  Jemison's  order,  and  applied  to  the  individual  accounts  of 
the  latter,  with  which  the  defendant  had  no  connection,  then 
the  plaintiff  could  not  recover  these  sums  in  this  action. 

6.  That  from  all  the  testimony  in  the  cause,  the  plaintiff 
was  not  entitled  to  recover.  All  of  which  several  charges 
the  court  refused  to  give.  ,  ^ 

W.  Cochran,  P.  Martin,  and  B,  W.  Huntington,  for  jdainr 
tiff  ill  error,  made  the  following  points :  1.  Jemison  was  a 
competent  witness  for  the  defendant  below,  and  should  have 
been  allowed  to  testify.  It  cannot  be  assumed  that  he  would 
either  gain  or  lose  by  the  result  of  this  suit  ,*  but  his  interest, 
if  any,  is  remote  and  contingent.  [Massey  v.  Rogan,  6  Al&u 
Hep.  647.]  Stewart  was  sued  alone,  in  his  individual  capac<»- 
ity,  and  if  cast  in  the  action,  could  not  call  upon  Jemison  to 
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contribute,  but  for  his  indemnification  should  retain  the  assets.  * 
In  Wiggin's  Adm'rs  v.  Pryor,  3  Porter's  Rep.  430,  the  com- 
petency of  an  administrator,  not  a  party  to  the  record,  to  give 
evidence  in  favor  of  the  estate  he  represents,  is  clearly  main* 
tained.  2.  The  decree  of  the  Orphans'  Court  has  been  re- 
versed, yet  if  the  amount  collected  under  it  was  really  due  to 
the  executors  of  the  testator,  they  cannot  be  compelled  to  re- 
fund it.  [Duncan  v.  Ware's  Ex'rs,  6  Stew.  &  P.  Rep.  119  ; 
Owing  V.  Owing,  10  Gill  &  Johns.  Rep.  267.]  If  Conner 
was  reimbursed  by  any  of  the  distributees,  or  legatees,  for 
money  paid  under  the  decree,  the  defendant  should  in  his 
defence  have  been  allowed  to  prove  that  such  reimbursement 
was  made.  Consequently,  the  testimony  of  Sherrod  to  that 
point  should  have  been  admitted.  3.  The  account  of  the 
plaintifl*  with  the  Orphans'  Court  was  also  competent ;  it  was 
preliminary  to  the  fact  of  reimbursement,  as  it  would  have 
been  first  shown  that  he  had  disbursed  the  assets.  Such  proof 
was  necessary  to  show. why  the  money  was  made  out  of  Con- 
ner's individual  estate,  viz  :  that  he  was  guilty  of  a  devasta^ 
vit  4.  The  book  of  the  individual  who  acted  as  auditor  in 
adjusting  the  account  in  the  Orphans'  Court,  was  quasi  a  re- 
cord, and  should  have  been  allowed  to  go  before  the  jury  as 
evidence.  [Hartly  4*  Co.  v.  Chandler,  et  al.  6  Ala.  Rep,  857.] 
5.  The  defendant  was  not  chargeable  with  the  amount  of 
Gladney's  receipts,  for  he  did  not,  nor  could  have  expected 
to  receive  a  benefit  from  them.  In  assenting  that  the  execu- 
tions should  be  thus  satisfied,  he  acted  as  the  agent  of  the 
estate  he  represented,  and  merely  recognized  the  validity  of 
the  payment  made  to  his  co-executor.     Here  the  defendant  i 

did  not,  (as  it  respects  these  receipts,)  receive  money,  or  its  , 

equivalent,  which  in  the  present  form  of  action  is  necessary  i 

to  charge  him.     6.     The  variance  between  the  decree  and 
executions  will  be  apparent  on  inspection. 

E.  W.  Peck,  for  the  defendant  in  error,  insisted — 1.  That 
as  the  money  sought  to  be  recovered  was  made  out  of  the  in- 
dividual  property  of  the  plaintifi*,  the  action  was  well  brought 
and  could  not  have  been  sustained  in  the  name  of  himself 
and  co-executor.  And  Stewart  was  the  only  party  liable  ; 
for  upon  the  reversal  of  the  judgment  he  held  the  money  for 
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the.  use  of  the  party  from  whom  it  was  collected.     See  Bur- 
dine  V.  Roper,  7  Ala.  466. 

2.  Jemison  was  an  incompetent  witness  for  his  co-executor, 
because  the  two  sums,  $720  37  and  $1614  77,  when  col- 
lected, belonged  both  to  Jemison  and  Stewart,  and  they  may 
have  divided  it  between  themselves.  If  Jemison  had  receiv- 
ed his  share,  he  would,  if  Conner  succeeded,  be  bound  to  re- 
fund, and  if  he  had  not  received  it,  he  would  be  entitled  to  it, 
if  the  plaintiff  failed  in  the  action  ;  so  that  in  either  event  he 
was  interested.  See  1  Phil.  Ev.  C.  &  H.'s  Notes,  65  to  63; 
3  Johns.  Cases,  62 ;  14  Johns.  Rep.  81 ;  4  Johns.  Rep.  292. 

3.  Property  paid  or  received  as  money,  will  support  the 
action  for  money  had  and  received.  [7  Cow.  Rep.  662.] 
8o  if  a  promissory  note  is  taken  in  satisfaction  of  a  judgment, 
which  is  afterwards  reversed,  an  action  for  money  had  and 
received  will  lie.  [6  Cow.  Rep.  297.]  Conner's  property 
was  sold.  Stewart  gave  his  receipt  as  for  money,  and  the 
plaintiff  being  a  stranger  to  the  arrangement  between  the 
sheriff,  Terrell,  Gladney,  Stewart  and  Jemison,  cannot  be 
prejudiced,  but  must  recover  as  if  the  defendant  had  receiv* 
tsd  the  money,  instead  of  Gladney's  receipt.  The  defend* 
ant  consented,  that  the  money  made  of  the  plaintiff's  pro* 
perty  should  be  applied  by  Gladney  to  the  payment  of  Jemi* 
son's  debts,  and  he  is  liable  in  the  same  manner  as  if  he  had 
received  and  retained  it  in  his  own  hands. 

4.  As  to  the  argument  that  Jones  and  Conner  admitted 
their  liability  as  executors,  these  admissions  were  made  un- 
der a  misapprehension,  and  would  not  bind  them  elsewhere 
than  in  the  Orphans'  Court ;  but  they  might  show  the  incor-  | 
rectness  of  Jemison  and  Stewart's  accounts.  It  must  idso  be  ! 
remembered,  that  Conner  is  now  suing  in  his  own  right,  and 

what  transpired  in  the  Orphans'  Court  is  no  evidence  against 

him  here — of  the  settlement  of  the  executor's  accounts  of  the  "  \ 

respective  estates,  the  Circuit  Court  has  no  jurisdiction.  I 

! 

COLLIER,  C.  J. — The  evidence  of  the  clerk  of  the  coun- 
ty court,  that  be  had  made  diligent  search  for  the  three  writs 
of  Jieri  facias,  which  first  issued  for  the  collection  of  the  sev-* 
aral  sums  adjudged  by  the  decree  to  Jemison  and  Stewart,  j 
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and  had  been  unable  to  find  them,  we  think  was  quite  suffi- 
cient to  let  in  secondary  evidence  of  their  contents. 

By  the  act  of  1812,  the  clerk  of  every  court  is  required  to 
enter  in  a  docket,  or  book  kept  for  that  purpose,  a  list  of  all 
executions  issued  by  him,  specifying  therein  the  names  of  the 
parties,  the  amomit  of  the  judgment,  interest  and  costs  in 
such  execution ;  the  name  of  the  person  to  whom  it  was  de- 
livered, to  what  county  directed,  the  date  when  isssued,  and 
the  return  day  thereof;  and  when  the  same  is  returned,  shall 
without  delay,  record  it  at  large  on  the  same  page  or  folio  on 
which  the  execution  is  entered,  and  shall  constantly  carry 
the  book  to  the  court  of  which  he  is  clerk.  [Clay's  Dig.  144, 
^  8.]  In  Hartley,  use,  &c.  v.  Chandler,  et  al.  6  Ala.  Rep. 
867,  we  seiid,  "  whether  the  entries  upon  the  execution  dock* 
et  are  ^evidence  per  se,  we  need  not  inquire ;  but  when  aided 
by  the  testimony  of  the  clerk,  or  his  deputy,  that  they  were 
genuine,  and  that  he  had  no  doubt  but  they  correctly  stated 
the  day  when  e^cecutions  were  returned,  we  know  of  no  prin* 
ciple  of  law  which"  would  render  them  incompetent  evi- 
dence." The  clerk  in  the  present  case,  made  a  statement 
conforming  substantially  to  what  was  there  held  to  be  suffi- 
cient, viz  :  that  the  book  produced  was  "  the  regular  execu- 
tion docket  kept  by  him  in  his  office,  in  which  he  made  the 
entries  of  the  issuance  and  return  of  executions."  There  waa 
then  no  error  in  the  admission  of  the  execution  docket. 

We  are  unable  to  discover  any  objection  to  the  proof  show- 
ing that  other  executions  subsequently  issued  upon  the  de- 
cree, that  the  sheriff  in  whose  hands  they  were  placed  was 
dead,  and  that  the  indorsements  thereon  were  in  his  hand- 
writing ;  and  consequently  cannot  say  that  this  evidence  was 
improperly  admitted. 

All  the  receipts  for  money  collected  by  the  sheriff  under 
executions  issued  upon  the  decree  of  the  Orphans'  Court  are 
subscribed  by  the  defendant,  some  of  them  in  his  individual 
capacity,  and  the  others  describe  him  as  guardian,  or  one  of 
the  guardians  of  E.  M.  Booker.  The  receipt  for  Gladney's 
receipts  is  in  these  words ;  "  Rec'd  of  John  F.  Nabors,  J.  B. 
'Qladney^s  rec'pts  for  four  thousand  and  eight  dollars  and 
thirty-four  cents,  and  thirty-nine  37-100  dollars,  in  cash. 
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which  is  in  full  satisfaction  of  the  balance  due  on  the  two 
above  stated  executions.  Chables  Stewakt,    , 

Guardian  of  E.  M,  Booker.^^ 

The  sum  expressed  in  Giadney's  receipts  was  never  paid 
over  to  the  defendant,  i?i  (uishy  but  by  an  arrangement  be- 
tween Jemison,  his  co-executor,  and  Giadney,  a  private  debt 
due  by  Jemison  to  the  latter,  was  settled  by  the  purchasers 
of  the  plaintiff's  property,  at  the  sheriff's  sale,  paying  that 
amount  to  Giadney.  In  respect  to  this  receipt  and  money 
not  paid  to  the  defendant,  it  is  contended,  that  there  should 
have -been  no  recovery. 

In  Ainslie  v.  Wilson,  7  Cow.  Rep.*  662,  one  of  the  ques- 
tions raised  was,  whether  the  payment  of  a  debt,  (discharge-* 
able  in  money,)  as  surety  or  indorser,  by  conveying  land, 
which  is  received  at  the  time  as  payment,  will  support  a 
count  for  money  paid,  laid  out  and  expended.  The  judge 
who  delivered  the  opinion  of  the  court  said,  "I  have  no  doubt 
that  as  the  conveyance  of  land  w,as  received  in  discharge  of 
a  money  debt,  due  from  the  plaintiff,  it  is,  in  judgment  of 
law,  to  be  considered  the  same  thing  as  if  the  plaintiff  had 
actually  paid  the  money.  The  Miirrays  received  it  as  mo- 
ney, or  as  an  equivalent  for  money.  They  had  the  right  of' 
electing.  To  the  defendant  it  was  immaterial  whether  the 
money  was  made  in  one  way  or  the  other.  If  an  agent  re- 
ceives property  for  his  principal,  and  there  is  no  presumption 
that  it  has  been  converte  into  money,  the  action  for  money 
had  and  received  will  not  lie ;  but  if  the  agent  appointed  to 
collect  a  money  debt,  should  accept  from  the  debtor  in  ex- 
tinguishment, property  as  money,  he  would  not  be  permitted 
to  question  this  form  of  action."  See  also  Clark  v.  Pinney, 
6  Cow.  Rep.  297. 

In  the  action  for  money  had  and  received,  it  is  generally 
necessary  to  show  the  receipt  of  money ;  but  if  the  parties 
have  treated  the  consideration  upon  which  the  plaintiff  seeks 
to  rest  the  liability,  as  money,  or  a  sufficient  time  has  elaps- 
ed, so  as  to  raise  an  inference  that  it  has  been  converted  into 
money,  then  it  is  said  the  action  may  be  supported.  In 
Hinkley  v.  Fowler,  15  Maine  R.  285,  it  was  held,  that  wher^ 
one  sells  property  belonging  to  himself  and  others,  and  takes 
promissory  notes  therefor  to  himself  alone,  payable  on  time, 
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and  transfers  the  notes  for  bis  own  benefit,  an  action  will  im- 
mediately lie  for  money  had  and  received.  So  in  Pickard  v. 
Banks,  13  East's  Rep.  20,  a  stockholder  who  had  received 
country  bank  notes  as  money,  and  paid  them  wrongfully  to 
the  original  staker,  after  he  had  lost  the  wager,  was  adjudg* 
ed  to  be  answerable  to  the  winner,  in  an  action  for  money 
had  and  received.  Lord  Ellen  borough  remarked,  "  Provin- 
cial notes  are  certainly  not  money  ;  but  if  the  defendant  re- 
ceived them  as  ten  guineas  in  money,  and  all  parties  agreed 
to  treat  them  as  such  at  the  time,  he  shall  not  now  turn  round 
and  say  that  they  were  only  paper  and  not  money."  Best, 
C.  J.  said,  "  the  principle  in  all  cases  is,  that  if  a  thing  be  re- 
ceived as  money,  it  may  be  treated  and  recovered  as  such." 
'See  also,  Tinslar  v.  May,  8  Wend.  Rep.  661;  Morrison  v. 
Berkey,  7  Sergt.  &  R.  Rep.  246 ;  Fairbank  v.  Blackington, 
9  Pick.  Rep.  93. 

We  have  already  intimated  that  this  action  may  be  sup- 
ported where  property  has  been  received,  if  it  can  be  readi- 
ly converted  into  money,  and  the  defendant's  conduct  affords 
a  presumption  that  he  has  so  converted  it.  [Hunter  v.  Welch, 
1  Starkie's  Rep.  224;  Whitewell  v.  Bennett,. 3  B.  &  P.  Rep. 
669 ;  Levy  v.  Goodson,  4  T.  Rep.  687;  Longchampv.  Ken- 
ny, Doug.  Rep.  137 ;  Andrew  v.  Robinson,  3  Camp.  Rep. 
199.] 

In  the  case  at  bar  there  is  no  reason  to  doubt,  that  the  a- 
mount  for  which  Gladuey  gave  his  receipt  was  not  paid  in 
cash,  previous  to  the  institution  of  this  action.  In  fact  it  is 
^hown  that  a  part  of  it  was  paid  Jin  cash  at  the  time,  and  for 
ihe  residue  he  accepted  a  bill  of  exchange,  which  matured 
Jbefore  the  decree  of  the  Orphans'  Court  was  reversed. 
Whether  this  bill  was  ever  paid  or  not,  is  an  inquiry  immate- 
rial to  the  plaintiff,  for  his  property  was  sold  by  the  sheriff, 
for  cash,  and  the  bill  was  received  by  the  defendant  and  Jem- 
eon  as  a  substitute  for  the  money. 

In  Edmonds,  et  al.  v.  Crenshaw,  14  Peters'  Rep.  166,  it 
*  was  said  that  "  one  executor  having  received  funds  cannot 
exonerate  himself  and  shift  the  trust  to  his  co-executor,  by  pay- 
ing over  to  him  the  sums  received.  Each  executor  has  the 
right  to  receive  the  debts  due  to  the  estate,  and  dischaiige 
ihe  debtors ,  but  this  rule  does  not  apply  as  between  the  ex- 
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ecutors.  They  stand  upon  equal  ground,  having  equal  rights, 
and  the  same  responsibilities.  They  are  not  liable  to  each 
other,  bat  each  is  liable  to  the  cestuis  que  trusty  to  the  full 
extent  of  the  funds  he  receives."  See  also,  Crosse  v.  Smith, 
7  East's  Rep.  246 ;  2  Sch.  &  Lef.  Rep.  231 ;  1  Russ.  &  M. 
Rep.  231;  1  Younge  &  J.  Rep.  409;  6  Watts'  Rep.  185, 
250;  11  Johns.  Rep.  16;  1  Blackf.  Rep.  301 ;  3  Bibb's  R. 
97. 

The  Lord  Chancellor  remarked,  in  Sadler  v.  Hbbbs,  2 
2  Brown's  Ch.  Rep.  114,  *^  I  take  it  to  be  clear,  that  when, 
by  any  act,  or  any  agreement  of  the  party,  money  gets  into 
the  hands  of  his  companion,  whether  a  co-trustee  or  a  co^ 
executor,  they  shall  both  be  answerable.  And  such  we  un- 
derstand to  be  the  doctrine  in  equity.  [See  also,  1  Dall.  R« 
311;  2  Penn.  Rep.  419;  1  Turn.  ^  R.  Rep.  360;  5  Johns. 
Ch.  Rep.  283 ;  Ram.  on  Ass.  542,  544,  647;  1  P.  Wms.  R- 
83;  7  Ves.  Rep.  186;  9  Id.  103;  11  Id.  254,  319,  333 ;  3 
Sim.  Rep.  265.]  But  it  has  been  held,  that  an  executor  in 
trust  is  not  answerable  in  equity  for  the  receipt  of  his  co-ex- 
executor,  when  the  former  has  merely  taken  probate,  per- 
mitted the  other  to  possess  the  assetts,  and  joined  in  acts  ne- 
cessary to  enable  that  co-executor  to  administer.  [4  Tes.  R. 
196,  608.]  So  whore  a  testator  by  his  will  appointed  three 
executors,  and  empowered  one  of  them  to  sell  the  moiety  of 
a  freehold  estate,  which  the  testator  held  in  common  with 
that  executor,  and  declared  that  the  money  arising  from  such 
sale  should  be  applied  and  disposed  of  in  the  same  manner 
as  his  personal  estate.  The  three  executors  proved  the  will^ 
and  the  executor  on  whom  the  power  of  sale  was  conferred 
employed  one  of  his  co-executors  to  sell  the  land,  who  ac- 
cordingly sold  it,  and  paid  over  the  money  to  the  former. 
Heldy  that  the  executor  who  acted  as  an  agent  in  selling,  had 
no  legal  right  to  retain  the  price  of  the  testatop^s  moiety,  and 
was  not  liable,  though  it  was  misapplied  by  his  co-executor^ 
to  whom  he  bad  paid  it.  [1  Russ.  &  M.  Rep.  64  ;  see  also^ 
Ram.  on  Ass.  524;  11  Ves.  Rep.  335.] 

Although  trust  money  is  paid  to  one  trustee  where  there 
are  several,  yet  it  is  in  many  cases  necessary  that  the  receipt 
for  it  be  signed  by  all  of  them.  [2  Atk.  Rep.  584 ;  1  P. 
Wms.  83,]    And  where  trustees  in  such  case  join  in  a  receipt. 
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it  IS  competent  for  any  one  of  them  to  show,  that  he  received  no 
part  of  the  money,  but  it  was  paid  to  his  co-executor,  and  he 
joined  merely  for  conformity.  [7  Ves.  Rep.  198 ;  11  Id.  324.] 
But  the  weight  of  authority  tends  to  prove,  that  this  rule 
does  not  hold  to  the  full  extent  in  favor  of  executors.  What 
was  said  by  the  Lord  Keeper^  arguendo^  in  Westley  v.  Clarke, 
1  Eden^s  Rep.  356,  goes  to  deny  the  distinction,  and  consid- 
ers executors  as  standing  in  the  predicament  of  ordinary  trus- 
tees. [See  also,  1  P.  Wms.  Rep.  241 ;  4  Ves.  Rep.  596 ;  1 
Eden's  Rep.  145.]  But  Lord  Elden,  has  repeatedly  expres- 
sed his  disapprobation  of  the  relaxation  in  favor  of  executors 
of  the  rule  which  distinguishes  between  their  receipts  and 
those  of  other  trustees.  [5  Ves.  Rep.  331;  7  Id.  197;  11 
Id.  323,  333  ;  16  Id.  477.]  In  Brice  v.  Stokes,  11  Ves.  324, 
he  said,  "At  law,  where  trustees  join  in  a  receipt,  |>n»ia/a- 
cte  all  are  to  be  considered  as  having  received  the  money. 
But  it  is  competent  to  a  trustee,  and  if  he  means  to  exonerate 
himself  from  that  inference,  to  show  that  the  money  acknow- 
ledged to  have  been  received  by  all,  was  in  fact  received  by 
one  ;  and  the  other  joined  only  for  conformity.  In  the  case 
of  executors  it  has  been  said,  and  well  said,  to  be  otherwise. 
An  executor,  as  it  is  not  necessary  for  him  to  join,  interfer- 
ing in  the  transaction  unnecessarily,  the  inference  is  just  the 
other  way ;  he  is  t^  be  considered  as  assuming  a  power  over 
the  fund ;  and  therefore  answerable  for  the  application,  as  far 
it  is  connected  with  the  particular  transaction  in  which  he 
joins.  Upon  considering  the  cases  paring  down  that  nile  of 
late,  I  repeat  what  I  have  said  upon  a  former  occasion,  that  it 
is  safer  for  executors  to  abide  by  a  general  rule  of  that  sort, 
than  to  lay  down  a  rule  trying  the  application  of  it  by  look- 
ing to  particular  circumstances,  in  particular  cases ;  which 
will  raise  very  different  inferences  in  different  minds." 

In  Joy  V.  Campbell,  1  Sch.  &  Lef.  Rep.  341,  Lord  Redes- 
dale  said,  "  the  distinction  appears  to  be  this,  with  respect  to 
a  mere  signing,  that  if  a  receipt  be  given  for  the  nrtfere  pur- 
poses of  form,  then  the  signing  will  not  charge  the  person  not 
receiving ;  but  if  it  be  given  under  circumstances  purporting 
that  the  money,  though  not  actually  received  by  both  exe- 
cutors, was  under  the  control  of  both,  such  a  receipt  shall 
charge,  and  the  true  question  in  all  those  cases  seems  to  have 
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beeii^  whdther  the  money  was  uader  the  control  of  both  ex*^ 
ecJfttXNrs;  if  it  was  so  considered  by  the  person  paying  the 
nioney,  then  the  joining  in  the  receipt  by  the  execntor  who 
did  not  actually  receive  it,  amounted  to  a  direction  to  pay 
hia  co-^tKecuitoi* ;  for  it  could  have  no  other  meaning ;  he  be- 
came responsible  for  the  application  of  the  monoy,  just  as  if 
he  had  received  it.  But  this  does  not  apply  to  what  is  done 
in  the  diseharge  of  a  necessary  duty  of  the  executor.?  And 
as  an  example,  it  was  added  that  an  executor  residing  at  one 
plaee,  may  remit  funds  to  his  co-executor,  living  at  anothefy 
to  pay  debts  there  owing,  without  incurring  a  liability  for 
its  misapplicatbn.  ^<  He  must  remit  to  somebody,  and  he 
cannot  be  wrong  if  he  remits  to  the  persoh  in  whom  the  tes- 
tator himself  reposed  confidence."  See  also,  3  Browne's Ch. 
Rep.  90;  Lewin  on  Trhsts,  &c.  271,  2T9  ;  1  Salk.  R.  318  j 
3  Swans.  64;  2  Sch.  6c  Lef.  Rep.  239,  245.  In  Monell  Ta 
Monell,  6  Johns.  Ch.  Rep.  883,  CkanceUor  Kent  reviews 
several  of  the  leading  cases  we  have  cited  upon  this  pointy 
and  says,  «*it  may  be  laid  down  as  a  principle,  that  if  two 
guardians,  ot  other  trustees,  join  in  a  receipt  for  moneys,  it  ia 
prima  facie^  though  not  absolutely  conclusive,  evidence  that 
the  money  came  to  the  hands  of  both ;  .that  one  trustee  may 
show  by  satisfaetory  proof,  that  the  joining  in  the  receipt 
was  necessary,,  or.  merely  formal,  and  that  the  moneys  in  fact 
were  paid  to  his  companion ;  \hat  without  such  satisfactory 
proof,  he  must  be  liable  to  hia  cestui  que  trust,  and  that  if- the 
moneys  wei?e  in  fact  paid  to  his  companion,  yet  if  they  were 
80  paid  by  his  act,  direction,  or  agreement,  when  he  had  it 
in. his  power  to  have  controlled  or  secured  the  money,  he  iS| 
and  ought  to  be  responsible."  [See  also,  7  Johns.  Ch.  Rep* 
28;  4  Sim.  Rep.  28;^  Story^s  Eq.  620  to  624;  8  Price's 
Rep.  127  ;  11  Sergt.  &  R.  Rep.  66.] 
'  If  Jemison  was  not  authorized  to  receive  the  money  that 
might  be  collected  under  the  decree  of  the  Orphans'  Couit^ 
the  assent  of  the  defendant  that  it  might  be  appropriated  bit 
Kim  to  the  payment  of  his  individual  debt  to  Gladney,  would 
in  point  of  law,  be  the  same  thing  as  if  it  had  been  first  paid 
to  the  defendant,  and  by  him  handed  over  to  Jemison.  Buf 
aasttming  as  we  must,  from  the  form  of  the  decree,  that  they 
103 
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were  both 'equally  entitled  to.  receive  the  money,  and  we  think 
the  legal  inference  is  irresistible,  that  it  was  appropriated  by 
Jemison  by  the  defendant's  consent.  If  it  was  not  a  matter 
of  prerious  arrangement  between  them,  the  defendant  cer* 
tainly  approved  and  sanctioned  the  agency  of  his  co-executor, 
and  co-guardian  in  the  business.  And  this  must  be  the  con- 
clusion upon  the  facts,  whether,  where  there  are  several  guar- 
dians, each  possesses  power  within  the  sphere  of  their  duties, 
to  perform  the  trust  devolved  upon  all,,  in  the  same  manner 
that  executors  do,  or  whether  they  are  to  be  treated  merely 
as  trustees.  It  results  from  this  view,  that  the  defendant's 
receipt  is  sufficient  to  charge  him  in  this  action,  unless  be 
shows  a  right  to  retain  the  money. 

In  Roebuck  v.  Dupuy,  7  Ala.  Rep.  484,  it  was- held,  that 
an  action  for  money  had  and  received,  will  lie  to  recover  back 
money  paid  upon  a  judgment  which  has  been  since  reversed, 
unless  the  retention  of  the  money  by  the  defendant,  is  con- 
sistent with  equity  and  good  conscience.  But  the  equitable 
right  to  retain,  must  grow  out  of,  or  be  connected  with,  the 
ease  in  which  the  judgment  is  vacated ,-  if  the  defendant  has 
another  cause  of  action,  in  which  he  will  be  entitled  to  re- 
cover as  much  as  he  retains,  he  nlust  become  the  actor  in  a 
suit,  and  have  his  damages  ascertained  by  a  judgment ;  un- 
less such  independent  cause  of  action  Would  be  available  as 
a  set  off.  We  there  cited  with'  approbation,  Green  v.  Stone, 
1  EE.  &  Johns.  Rep.  405,  in  which  it  was  said,  that  '^a  judg- 
ment reversed  becomes  mere  waste  paper,  and  the  r%hts  of 
the  party,  immediately  on  the  reversa.1,  are  restored  to  the 
same  situation  in  which  they  were  prior  to  the  pronouncing 
of  the  judgment  so  reversed.*' 

My  brethren  are  of  opinion  that  it  is  competent  for  the  de- 
fendant to  resist  a  recovery,  by  showing,  that  notwithstand- 
ing the  reversal  of  the  decree  of  the  Orphans'  Court,  the  a* 
mounts  which  it  adjudged  to  Jemison  and  himself,  were  jost* 
ly  due  them  from  the  plaintiff  and  his  co-executor.  Bat  I 
am  inclined  to  think,  that  upon  the  reversal  of  the  decree, 
the  entire  settlement  made  by  the  Orphans'  Court  was  vacated, 
'arid  of  no  effect ;  that  that  court,  or  a  court  of  Chancery,  "was 
only  Competent  to  adjust  the  matters  of  account  anew ;  conse- 
quently the  Circuit  Court  could  not  investigate  them,  and  deter- 
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jBine  that  the  deeiree  was  rendered  for  the  proper  amount,  so 
m  to  give  to  the  defendant  the  right  to  retain  the  money 
aottqpted  thereon.   [See  Oaose  and  wife  v.  Hughes,  9  Porter^* 
562;  Leavens  v.  Butler  and  wife,  8  lb.  380.]    In  stating,  m 
general  terms,  as  it  is  usually  laid  down,  that  the  defendant 
may  resort  to  any  equitable  or  conscientious  defence  to  resist 
the  recovery  of  money  paid  him  on  a  judgment  which  has: 
been  since  reversed,  I  cannot  think  that  it  is  competent  ta 
set  up  as  a  defence,  matters  exclusively  cognizable  in  equity,. 
or  other  court  of  a  peculiar  and  extraordinary  jurisdiction.    )t' 
i»  kud  down  in  all  the  elementary  books,  that  the  action  of^ 
indebitatus  assunipsit  is  in  its  nature  '<  equitable ;"  that  wheil> 
a  party  has  received  money  which  ex  €Bquo  et  bono  he  ought 
not  to  retain,  it  may  be  recoverfll  by  the  person  entitled  to  it, 
in  an  action  fot  money  had  and  received.     Yet  I  imagine  it 
would  not  be  pretended  that  the  plaintiff  could  be  permitted, 
to  recover  in  any  form  of  action  upon  a  cause  purely  of  equi*- 
table  cognizance ;  nor  can  I  perceive  how  a  defence  of  that 
character  could  be  made  available  at  law. 

According  to  the  view  taken  by  my  brethren,  of  the  law> 
upon  the  point  just  noticed,  the  account  stated  by  Saunders,' 
the  auditor  appointed  by  the  Orphans'  Court,  would  not  ill' 
itself  be  evidence,  unless  it  was  in  some  manner  assented  to,  * 
or  approved  by  them ;  but  so  far  as  it  is  supported  by  the  tes- 
timony of  witnesses,  or  duly  established  vouchers,  it  might, 
be  laid  before  the  jury.  The  exception  to  its  admission  is 
not  sufficiently  precise  and  explicit  to  enable  us  to  affirm  that 
the  Circuit  Court  erred  in  that  respect. 

It  is  contended  for  the  plaintiff  in  error,  that  Jemison  was- 
a  competent  witness  for  him,  and  should  have  been  pennitted 
to  give  evidence  to  the  jury.  In  Massey  v.  Rogan,  6  Abu 
Rep.  647,  we  said,  to  make  a  witness  incompetent  upon  the 
ground  of  interest,  it  must  be  shown  that  he  will  either  gain 
or  lose  by  the  direct  legal  operation  and  effect  of  the  judg-; 
ment,  or  that  the  record  will  be  evidence,  either  for  or  against 
hisn,  in  some  other  action.  It  must  be  a  present,  certain, 
and  vested  interest,  and  not  uncertain,  remote  or  contingent.: 

To  disqualify  a  witness  for  the  reason  that  the  verdict  will 
be  evidence  against  him,  it  is  not  enough,  that  it  is  admisai** 
ble  againat  a  third  person,  a  recovery  against  whom  wouldi 
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be  erideiioe  againat  the  witness.  Thus  in  aa  action  against 
a  sheriff  for  a  false  return  of  nulla  bona,  the  serraiit  of  the 
deputy,  who  had  charge  of  certain  goods  levied  on,  bttt  yrbo 
let  them  go,  was  held  competent  for  the  sheriff^  though  lie 
Would  not  be  in  an  action  by  the  sheriff  over  agsdnst  the  dep- 
uty ;  and  though  the  record  in  the  action  then  pending  wonld 
be  evidence  against  the  deputy,  and  thus  over  gainst  the 
servant.  [ICarr.  &  P.  Rep.  156.]  So  if  the  witness  be 
interested  as  vendor,  the  verdict  must  be  evidence  against 
bim  as  immediate  vendor ;  not  first  against  another  person, 
who  may  recover  over  against  the  witness  as  a  remote  ven- 
dor. [1  M.  &  Payne's  Rep.  653 ;  2  N.  &  McC.  Rep.  163  ;  S 
Phil.  Ev.  O.  ^  H.'s  Notes,  81,  etpost] 

In  an  action  against  a  sheriC  for  the  default  of  his  deraty, 
the  question  was  whether  the  execution  had  been  deliveied 
to  the  sheriff  in  due  season;  the  plaintiff  offered  the  attorney 
who  issued  the  execution  to  prove  the  delivery.  The  de« 
fbndant  objected,  that  the  attorney  must  answer  to  the  plain- 
tiff for  his  negligence  if  the  execution  was  not  delivered  in 
due  time ;  but  the  court  held  that  his  interest  was  too  con- 
tingent and  remote,  [11  Mass.  Rep:  242 ;  see  also,  12  Mass. 
R.  20.J  In  a  suit  against  an  agent  to  recover  back  money 
paid  him,  on  the  ground  that  nothing  was  due  to  the  princi-^ 
pal,  the  latter  is  a  competent  witness  for  the  defendant,  who 
alledged  a  payment  to  the  principal  without  notice.  [10 
Serg.  d&  R.  Rep.  442.]  One  co-heir  and  tenant  in  common, 
is  a  witness  for  or  against  another,  in  ejectment.  [7  Serg. 
&  R.  Rep.  192.]  A  witness  is  not  incompetent  for  the  pUin^ 
tiff  in  ejectment,  merely  because  he  claims  other  land  de- 
pending on  the  same  location  and  boundary,  which  the  plain* 
tiff  is  seeking  to  establish.  [1  Bibb's  Rep.  105 ;  2  H.  &;  Ho  . 
H.  Rep.  473 ;  2  Rand.  Rep.  87 ;  1  Dana's  Rep.  179.] 
I  In  a  motion  against  a  constable  and  his  sureties  for  failing 
to  return  9l  fieri  fadas^  an  obligor  in  the  bond^vas  held  toba 
a  competent  witness  to  prove  that  the  bond  had  not  been  ao* 
knowledged  before  a  constable,  and  therefore  not  a  statme 
bond,  which  had  the  force  and  effect  of  a  judgment.  The 
court  thought  the  witness  had  no  interest  in  the  event  of  the 
8ttit,and  no  testimony  which  he  could  give  would  impair  his 
liability  on  the  bond.     [2  Dana's  Rep.  97.]     So  m  an  ac* 
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tim  6n  a  book  account,  the  defendant  introduced  a  witneaB*  ^ 
who  testified,  that  upon  the  sale  of  a  horse,  b)r  the  WitnesH 
to  the  plaintiff,  it  was  agreed  between  them  that  a  portion  of 
tfae-'priee  should  be  applied  in  part  payment  of  this  account, 
and  that  the  defendant  should  pay  the  amount  of  such  portioii 
to  the  witness;  and  that  the  defendant  did  pay  this  amount   - 
to  the  witness,  in  pursuance  of  the  agreement.     Held^  thaU 
if  the  plaintiff  recovered,  the  verdict  oouJd  not  be  giv^njn* 
evidence,  in  an  action  against  the  witness,  in  favor  of  the  de- 
fendanl.     The  verdict  woUld  not  show  whether  the  witudss 
had  accounted  with  the  plaintiff  for  the  money  k-eceived  by 
him  or  not,  but  would  be  re9  inter  alios  aeta^  and  the  wit-** 
nete  conaequefntly  compietent  to  give  evidenee.     [16  PiokL  B« 
fl60.}    In  trespass,  qtuire  vlauaum /regit  against  a  mortgagor/i 
the  mortgagee  was  held  competent  for  the  defendant  oa  a* 
jdea  of  Ubertim  ienementwm,  on  the  ground  doubtless,  X\aJt* 
the  verdict  could  not  affect  the  witness.     [5  Tyrw.  R.  143  7 > 
see  also,  2  Fairf  Rep.  341,  377.]     A  joint  debtor  hot;  sued,  - 
it  is  said,  is  a  competent  witness  for  the  plaintiff,  unless  he  is. 
cldled  to  prove  the  joint  liability ;  and  it  has  been  held,  that 
he  is  a  competent  witness  for  the  defendant,  but  the  decieions: 
upon  tibie  latter  point  are  by  no  means  uniform.     [2  Phil.  Ev. 
O,  &  H.  Not^s,  82,  110,  112,  113,  118,  133  j  2  Id.  1520  to^ 
1622.J  .  ,  i 

The  liabily  of  a  witness  to  a  lihe  action,  or  standing  in  the 
same  predicament  with  the  party  who  calls  him^ '  if  the  ver**- 
diet  c^i^aot  be  given  in  evidence  for  or  against  him,  is  an  m^ 
taiest  in  the  question  only,  apd  does  not  exclude  him.    Thxuk 
it  has  been  held  that  6ne  underwriter:  may  be  a  witness  £ori 
another  underwriter  upon  the  same  policy,  [3  T.  Rep.  27] ; 
.or   one   seaman  for  another,  whose  claim  for  wages  is  re* 
fljsted  on  grounds  equally  affecting  all  the  crew  ;  [1  Mason's 
Bep.  104  J.  3  Johns.  Rep.  518  j]  or  one  freeholder  for  another 
claiming  land  under  the  same  title,  or  by  the  same  lines  and. 
comers ;  [2  Rand.  Rep.  87  ;  5  Wheat.  Rep.  423  ;]  or  one  de- 
visee for  another  claiming  under  the  same  will ;  [6  Cow.  R. 
5J48  ;]  or  one  trespasser  for  his  co-trespasser  ;  [1  T.  Rep.  301;^ 
fj  B.  &  C.  Rep.  387 ;  3  C.  dD  P.  Rep.  172 ;  12  Martin's  Rep/ 
289 ;]  or  a  crecBtor  for  his  debtor  ;  [6  Esp.  Rep.  34 ;  S  B.  & 
Ad.  Rep.  4397]  ^^^  ^  tenant  by  the  curtesy,  or  tenant  in  dow- 
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^  er,  for  the  heir  at  law,  in  a  suit  concerning  the  title ;  [8  Wen. 

*  Rep.  426 ;  1  B.   <^  A.  Rep.  439 ;  Greenl.  Ev.  434r8-9,>  440^ 
1-7-9.] 

It  is  said  that  if  a  witness  erroneously  thinks  that  he  is 
interested,  he  may  be  informed  by  the  court  that  he  is 
not,  and  required  to  give  evidence.  [Greenl.  £v.  433.]  And 
mere  prejudice,  though  he  states  it,  and  asks  to  be  excused 
from  testifying,' will  not  authorize  the  exclusion  of  a  witness. 
(6  Watts'  Rep.  607.) 

In  the  case  at  bar,  perhaps  a  judgment  against  the  defend- 
ant might  be  given  in  evidence  in  an  action  by  the  latter 
against  Jemison,  to  show  that  he  had  paid  the  money  under 
legal  coercion,  yet  it  would  not  establish  the  justness  of  the 
recovery,  or  its  amount.  In  many  of  the  cases  cited  the  right 
of  aotion  against  the  witness  was  consequential  to  the  reco- 
very against  the  party  for  whom  he  was  called  to  testify,  and 
to  show  thatfoLCt,  the  judgment  would  be  admissible  in  the 
suit  which  might  be  subsequently  brought  against  the  wit- 
ness. But  in  these  as  in  the  case  before  us,  the  judgment 
concluded  no  question  either  for  or  against  the  witness.  A 
recovery  against  the  defendant  does  not  necessarily  give  him 
a  right  of  action  against  Jemison,  and  will  not  relieve  the  de- 
fendant in  a  suit  against  Jemison,  from  making  out  his  case 
by  proof  aliunde. 

It  cannot  be  assumed  that  Jemison  would  be  liable  to  the 
defendant  should  the  plaintiff  succeed  in  this  action.  For 
any  thing  appearing  to  the  contrary,  the  defendant  and  Jemi- 
son may  have  adjusted  the  matter  between  themselves,  so 
that  the  latter  would  in  no  event  be  liable  to  the  former. 
But  if  the  plaintiff  should  fail  to  recover,  could  he  not  stiU 
proceed  against  Jemison  notwithstanding  the  verdict  and 
judgment  in  favor  of  the  defendant,  without  being  prejudic- 
ed in  such  action  by  that  judgment  ?  If  this  be  so,  it  is  too 
much  to  assume  as  a  legal  conclusion,  that  Jemison  was  in- 
terested for  the  plaintiff's  success.  In  every  view,  we  think 
that  the  interest  of  Jemison,  so  far  as  shown  by  the  record  be- 
fore us,  was  in  the  question  merely,  and  th  erefore  it  cannot 
be  said  he  was  disqualified  from  testifying  foi^the  defendant. 
The  other  questions  raised  upon  the  record,  are  either  em* 
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bFODed  by  tboee  coDstdered,  or  will  not,  if  what  baa  been 
aald,  is  obsenred,  arise  upon  a  future  trial. 
•    We  have  but  to  add,  that  thejudgment  of  the  Circuit  Court 
is  reversed,  and  the  cause  remanded. 

GOLDTHWAITE,  J.— In  my  judgment,  the  witness, 
Jemison,  was  incompetent  to  testify,  under  th^circumstances, 
in  evidence.  In  other  respects,  I  concur  in  the'bpinion  ex- 
pressed. 


BELL,  USB,  &c.  V.  MOORE.  Id  ^ 


1.  When  a  declaration  on  a  note  states  its  loss,  it  must,  under  the  act  of 
1824,  be  accompanied  with  an  affidavit  that  the  statement  of  the  loss  is 
true ;  and  the  omission' of  the  affidavit  is  available  on  demurrer  to  the  de* 
claration.  « 

Error  to  the  Circuit  Court  of  Cherokee. 

Assumpsit  by  Bell,  suing  for  the  use  of  Croach,  as  the  as- 
signee of  a  promissory  note  made  by  Moore,  and  payable  to 
one  Mangum,  or  order.  The  declaration  is  in  the  usual  form, 
except  that  after  the  super  $e  assumpsit  is  this  allegation : 
"  Which  said  promissory  note  the  said  plaintiff  has  since  lost, 
and  to  the  loss  of  which  said  note,  the  said  plaintiff  did,  on 
the  29th  April,  1841,  make  oath  in  due  form  of  law,  in  such 
case  tnade  and  provided."  The  writ  was  issued  8th  Novem- 
ber, 1841. 

The  defendant  demurred — ^the*  court  sustaining  the  de- 
murrer, final  judgment  was  given  for  the  defendant. 

This  is  now  assigned  as  error. 
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A.  J.  Walksr,  for  the  plaintiff  in  error,  aigiiedtheplakitf 

might  have  declared  without  atadng'  the  loss  of  tb&  nota« 
[Chitty  on  Bills,  294;  Digest,  382,  <^  9;  Chaudron  v.  Hunt,* 
3  Stewart,  31.]  And  therefore  the  allegation  may  be  coo* 
sidered  as  mere  surplusage. 

MooBE,  for  the  defendant,  insisted  that  although  the  party 
was  not  compelled  to  declare  on  the  note,  as  a  lost  instru- 
ment, yet  when  doing  so  he  is  bound  to  subjoin  the  ajBBdavit 
required  by  the  statute.     [Dig.  333,  ^112.] 

GOLDTHWAITE,  J.— It  has  been  repeatedly  held  in  this 
court,  that  the  act  of  1828,  giving  the  courts  of  common  law 
jurisdiction  of  suits  on  lost  notes.  (Dig.  382,  <^  9,)  is  merely 
an  affirmance  of  the  common  law.  [Chaudron  v.  Hunt,  3 
Stewart,  31 ;  Porter  v.  Nash,  1  Ala.  Rep.  N.  S.  462.]  It  is 
true,  if  the  party  chooses  to  risk  the  consequences,  he  may 
declare  in  the  ordinary  mode,  although  the  instrument  is  lost, 
but  we  apprehend  if  he  will  so  declare  he  would  be  within 
the  8th  rule  of  practice,  providing  for  the  production,  upon 
notice,  of  any  instrument  declared  on  as  the  foundation  of  the 
action.  [Dig.  610,  <§►  8.]  It  is  in  this  \^ew  that  the  act  of 
1 824  bears  on  the  declaration.  That  provides  no  declaror 
tioif.,  plea,  or  replication,  which  sets  forth  or  states  any  obli- 
gation, or  instrument  of  writing,  under  which  such  party 
claims  a  benefit,  and  which  is  alledged  to  be  lost,  and  not 
in  the  power  ^^  ^^^  party  to  produce  said  instrument,  j^.}  in 
court,  shall  be  received  in  any  of  the  courts  of  this  State,  un- 
less such  party  shall  make  oath  of  ^the  truth  of  such  state- 
ment, in  his  declaration,  plea^  or  replication,  as  the  case  may 
i^.  [Dig.  333,  'J.  112.]  In  Robinson  v.  Curry,  6  Ala.  Rep. 
842,  we  say,  with  reference  to  this  statute,  that  its  object  is, 
to  furnish  information  to  the  other  party  of  the  loss  of  the  in- 
strument j  and  we  might  have  added,  that  it  was  enacted 
chiefly  to  prevent  an  abuse  which  then  prevailed  of  pleading 
a  lost  release,  which,  by  the  Bar  and  Circuit  Judges  general- 
ly, was  considered  necessary  to  be  denied  by  the  plaintiff's 
oath.  When  taken  in  connection  with  the  rule  of  practice, 
it  seems  to  us,  the  statute  renders  it  necessary  the  declaiation 
should  be  accompanied  by  an  affidavit  of  the  fact,  whenever       j 
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the  Urns  is  stated  in  it,  because  the  effect  of  such  statement 
must  be  to  prevent  the  operation  of  the  rale.  When  an  affi^* 
davit  is  required  to  verify  a  plea,  the  omission  is  available  on 
demurrer.  [Martin  v.  Dortch,  1  Stewart,  479.]  And  the 
same  rule  must  be  extended  to  declariitions  under  this  sia* 
tnte. 

The  result  of  what  we  have  said  is  the  affirmance  of  the 
judgment. 


ALEXANDER  v.  HUTCHISON.  ^  m  SSj 

1.  It  is  no  justification  that  one  suing  out  an  attachment,  has  good  reason  to 
believe  the  ftct  to  be  as  he  states  it  in  his  affidavit  If  the  catnes  alledged 
do  not  exist,  he  is  answerable  to  the  defendant  in  attachment,  for  all  the 

•  injory  he  sustains  by  the  suing  out  of  the  attachuient 

Error  to  the  Circuit  Court  of  Coffee. 

This  was  an  action  brought  upon  a  bond  given  by  the  de- 
fendant in  error,  upon  suing  out  an  attachment  against  the 
plaintiff  in  error,  upon  an  affidavit  that  he  was  about  to  re- 
move his  property  out  of  the  State,  so  that  thereby  the  plain- 
tiff in  attachment  would  probably  lose  the  debt,  or  have  to 
sue  for  it  in  another  State. 

Upon  the  trial,  the  court  charged  the  jury,  that  if  the  de* 
fendant,  when  he  made  the  affidavit,  had  good  reason  to  be- 
lieve  the  fact  to  be  as  he  stated  it,  in  his  affidavit,  such  belief, 
founded  on  sufficient  reason,  in  law  justified  the  suing  out 
the  attachment,  and  in  that  event  the  jury  should  find  for  the 
defendant,  to  which  charge  the  plaintiff  excepted,  and  which 
he  now  assigns  as  error. 

104  •         • 
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BuFOBO,  for  plaintiff  in  error.  The  statute  which  takes  a- 
way  the  right  to  plead  in  abatement,  the  falsehood  of  the 
cause  for  suing  out  the  attachment,  gives  a  remedy  on  the 
bond  for  wrongfully  suing  it  out.  To  the  maintainance  of 
an  action  on  the  bond,  to  recover  damages,  malice  is  not  ne- 
cessary ,-  in  this  respect  it  is  wholly  dissimilar  to  an  action 
for  a  malicious  prosecution. 

•Wiley  &  Sayre,  contended,  that  the  existence  of  proba- 
ble cause  for  suing  out  an  attachment,  was  a  complete  de- 
fence to  the  action.     They  cited  4  Mass.  433;  17  Id.  190. 

ORMOND,  J.— In  Kirksey  v.  Jones,  7  Ala.  622,  the  ques- 
tion presented  upon  the  record  was  elaborately  considered  by 
this  court,  and  it  was  then  held,  "that  whenever  an  attach- 
ment is  wrongfully  sued  out,  and  damage  is  thereby  caused 
to  th^defendant  in  the  suit,  he  is  entitled  to  recover  for  the 
actual  injury  sustained,  by  force  of  the  statutory  provision." 
If  in  addition  to*  being  wrongfully  sued  out,  that  is,  if  the 
facts  do  not  exist  which  are  the  alledged  cause  for  resorting 
to  this  extraordinary  remedy,  it  is  maliciously,  or  vexatious 
ly  sued  out,  it  will  aggravate  the  damages. 

It  is  evident  from  this  statement,  that  the  court  erred  in 
its  charge  to  the  jury,  which  is  in  effect,  that  if  the  attach- 
njent  was  sued  out  in  good  faith,  upon  the  belief  that  the  al- 
ledged cause  existed,  it  was  a  defence  to  the  action.  The 
evident  design  of  the  legislature  was,  that  one  suing  out  an 
attachment,  did  so  at  his  peril,  and  if  the  alledged  cause  for 
suing  it  out  did  not  exist,  he  was  answerable  for  all  the  in- 
jury thereby  resulting  to  the  defendant  in  attachment. 

liCt  the  judgment  be  reversed  and  the  cause  remanded. 
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1.  The  omksion  of  a  party's  name  in  the  hcdj  of  a  leoogBuance  witt  not 
make  it  inoperative  as  to  him,  if  he  has  regalady  acknowledged  it 

2.  It  is  not  indispensable  to  the  validity  of  a  recognizance  which  th^  recog- 
nizor has  entered  into  before  some  court  or  officer  authorized  to  take  his 
acknowledgment,  that  it  should  be  sealed  by  him. 

3.  Quere  f  Where  a  recognizance  is  signed  by  several  recognizors,  and 
seals  set  opposite  the  names  of  some  of  them,  if  a  seal  be  necessary  tp  its 
validity,  may  not  those  upon  the  paper  be  refeired  to  all  who  sobscribed 
the  obligation,  and  thus  make  the  execution  sufficient  ' 

4.  Where  a  judgment  mn  has  been  tendered  Bjgtaset  joint  and  several  re- 
cognizors, some  of  whom  have  ragnla  rly  executed  and  acknowledged  the 
recognizance,  the  question  whether  the  others  are  bound  as  recognizorsi 
cannot  be  raised  upon  u  joint  demurrer  to  a  scire  facias  against  all  the  par- 
ties to  the  judgment  nisi, 

5.  Sembie,  that  oyer  is  not  demandable  of  a  record,  unless  itbe  a  deed  enrolled, 
letteiB  of  administration,  &,c, ;  the  misrecital  of  a  record  must  be  taken  ad- 
vantage of  by  plea  of  nul  Hd  record ;  but  if  a  record  be  correctly  set  out 
in  a  scire  faeiaaiasaeA  upon  it,  and  does  not  show  the  liability  of  one  of  a 
pliuality  of  defendants^  perhaps  a  sevenl  d^norrer  at  his  instance  should 
be  sustained. 

6.  A  rec(^puzance,  by  which  the  recognizors  stipulate  that  the'  principal 
shall  appear  and  answer  a  charge  to  be  exhibited  against  him  on  behalf  of 
the  State  for  carrying  concealed  weapons,  is  sufficient,  although  the  oSence 
is  not  described  in  the  terms  of  the  statute. 

7.  In  Badger  and  Clayton  v.  The  State,  5  Ala.  Rep.  21,  the  judgment  of  (he 
Circuit  Court  was  reversed  upon  the  ground  that  there  was  a  variance  be- 
tween the  reoognizance  and  judgment  nisi ;  the  remark  in  respect  to  the 
safficiency  of  the  recognisance  must  be  regarded  as  a  mere  djcfom. 

Writ  of  Error  to  the  Circuit  Court  of  Tuskaloosa, 

At  the  term  of  the  Circuit  Court,  holden  in  September, 
1844,  a  judgment  was  reudered  in  favor  of  the  State  against 
the  plaintifis  in  error,  William  J.  Hall,  Lewis  Christian,  Eli-* 
hu  Turner,  Joseph  H.  Williams,  and  Thomas  Clements,  stat- 
ing that  Hall  being  called  to -come  into  court  to  answer  the 
State  '*  of  a  charge  jveferred  against  him  by  indictment  for 
carrying  concealed  wMpons,  (as  he  was  bound  to  do)  came 
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not,  but  made  default,"  and  his  co-obligors  (whose  names  are 
recited  above,)  being  called  to  come  into  court,  and  bring 
with  them  the  body  of  their  principal  to  answer,  &c.,  came 
not,  &c.  "  It  is  therefore  considered  by  the  court  the  said 
plaintiff  recover  of"  the  recognizors  (naming  them)  "  the 
sum  of  three  hundred  dollars,  the  amount  of  said  recogni  •  • 
zance,  unless  they  and  each  of  them  appear  at  the  next  term 
of  the  court,  and  show  good  cause  why  the  judgment  should 
not  be  made  final  and  absolute  ;  and  it  is  ordered  that  a  scire 
Jhcms  issue  to  each  of  the  said  defendants  to  appear  and  show 
cause  accordingly,"  &c. 

Writs  of  scire  facias  were  accordingly  issued  and  duly  ex- 
ecuted upon  each  of  the  recognizors  who  appeared,  craved 
oyer  of  the  recognizance  and  d^nurred.  The  recognizance 
is  the  joint  and^veral  obligation  Of  the  recognizors,  in  the 
penal  sum  of  three  hundred  dollars ;  conditioned  that  Hall 
ftppear  at  the  Circuit  Court,  "  to  answer  a  charge  to  be  exhi- 
bited against  him  on  behalf  of  the  State  of  Alabama  for  car- 
rying concealed  weapons,  against  the  peace  and  dignitjr  of  the 
State,"  &c.  The  recognizance  was  thus  executed  and  at- 
tested, viz:  "W.J.Hall,  (Seal,)  Lewis  Christian,  (Seal,) 
Eiihu  (his  m  mark)  Turner,  (Seal,)  J.  H.  Williams,  (Seal,) 
Thomas  Clements.  Attest  as  to  the  signature  W.  1.  Hall, 
Elihu  Turner's  mark,  and  J.  H.  Williams.  Daniel  Cribbs, 
sheriff,  test.     Robert  Maxwell,  test." 

The  demurrer  was  overruled,  and  the  defendants  declining 
to  plead  over,  the  judgment  nm  was  made  final  and  absolute. 

E.  W.  Pecx  and  L.  Clark  for  the  plaintiff  id  error,  made 
the  following  points,  viz:  1.  The  interlocutory  and  final 
judgment  is  joint  against  all  the  recognizors^-and  if  erroneous 
as  to  one  is  reversible  as  to  all.  It  cannot  be  supported  as  to 
Clements,  because  he  never  executed  the  recognizance.  The  - 
judgment  cannot  be  supported  because  Hall,  the  principal  was 
•  not  recognized  to  answer  an  offence  known  to  the  law.  See 
Clay's  Dig.  436 ;  1  Ala.  Rep.  N.  S.  113  j  5  Ala.  Rep,  28. 

ATTOBinT^jCNSRAL  for  the  State. — ^It  is  not  neeessarythat 
the  names  of  the  obligors  should  appear  in  the  body  of  the 
99MgQis|itMQ<     The  name  of  Clexnenia  distinctly  ajqpeara  at 


JANUARY  TERM,  1846. «9 

Hall,  et  al.  v.  The  State. 

the  foot  of  it,  not'  as  aa  attesting  witness,  but  as  a  party,  the 
judgment  nisiy  and  the  scire  facias,  proceed  upon  this  hypo« 
thesis,  and  if  it  was  untrue  in  point  of  fact,  the  plea  of  uon 
est  factum  should  have  been  interposed  in  the  Circuit  Court, 
and  the  objection  cannot  now  be  raised.  If  such  a  plea  was 
not  necessary,  certainly  the  plea  of  nul  tiel  record  should 
have  been  pleaded ;  for  on  a  demurrer,  the  question  of  the 
execution  of  the  recognizance  could  not  be  raised. 

It  'is  not  necessary  in  a  recognizance  to  describe  the  offence 
specifically,  or  with  as  much  particularity  as  it  is  chaiged  in 
an  indictment.  Browder  v.  The  State,  at  this  term;  % 
Hawks.  P.O.  183;  4  Monr.  R.  130;  7  Cow.  Rep.  141;  10 
Wend.  Rep.  431-464;  17  id.  252;  1  Chit.  Cr.  L.  33,  105; 
19  Pick.  Rep.  127. 

The  recognizors  stipulate  that  their  prii^ipal  should  appear 
and  answer  for  the  offence  stated,  and  it  is  not  allowable  for 
them  to  object  that  it  is  not  described  in  the  terms  of  the  law. 
The  sureties  are  bound  to  have  the  accused  forthcoming  to 
answer  what  is  objected  against  him.  Bac.  Ab.  361 ;  Hawk^ 
PL  a  b.  2,  ch.  15,  §  84 ;  10  Wend.  Rep.  431 ;  17  id.  252: 
The  decisions  of  this  court,  which  have  been  cited  for  the 
plaintiff  in  error,  turn  upon  the  variance  between  the  recog-^ 
nizance  and  judgment  nisi. 

COLLIER,  0.  J.--*In  the  posture  in  which  this  case  is  pre- 
sented, we  do  not  think  it  material  to  inquire  whether  it  can 
be  assumed  as  a  legal  conclusion  from  the  fact  that  the  name 
of  Thomas'  Clements  does  not  appear  in  the  body  of  the  re- 
cognizance with  the  others  who  subscribed  it,  that  he  is  not 
one  of  the  recognizors.  The  omission  to  affix  a  seal  to  the 
name  of  each  one  who  subscribes  a  recognizance,  which  is  re^ 
gularly  acknowledged  before  a  court,  or  some  officer  author^ 
ized  to  take  the  acknowledgment,  we  should  think  cannot 
impair  its  validity,  or  make  it  less  effective.  A  recognizance 
aa  such,  do^s  not  derive  its  efficacy  so  much  from  the  fonn 
of  its  execution,  as  from  the  occasion  upon  which  it  was  ta* 
ken,  the  object  of  it  and  the  competency  of  the  tribunal  or  of*^ 
ficer  who  takes  the  acknowledgment  of  the  recognizors.  10 
Jacob's  L.  Die.  393  ;  2  Black.  Com.  341 ;  1  Chitty's  Cr.  L; 
90 ;  2  Step.  Com.  187.]    But  if  a  seal  be  necessary  may  not 
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one  seal  be  referred  to  the  names  of  all  who  subscribe  the  ob* 
ligation,  and  thus  make  the  execution  sufficient.  [1  Gainers 
Cases,  1 ;  9  Johns.  Rep.  784  ;  3  Monr.  Rep.  376.] 

The  omission  of  the  names  of  the  parties  from  the  body  of 
a  recognizance  cannot  affect  its  validity,  and  the  only  rea- 
son, it  would  seem,  that  an  inspection  of  it  in  the  present 
case  suggests  why  Clements  is  not  a  party,  is  because  no 
blank  was  left  for  the  insertion  of  his  name,  and  the  names 
of  the  other  recognizors  are  inserted.  13  Dane's  Ab.  *  699, 
and  cases  there  cited ;  5  Mass.  Rep.  638 ;  6  Taunt  R.  707  ; 
6  Dane's  Ab.  294,  and  cases  cited.]  But  the  question  wheth* 
er  Clements  joined  joined  in  the  recognizance  could  not  be 
raised  by  a  demurrer.  A  general  demturer  is  a  confession  oi 
all  facts  informally  stated,  or  which,  though  informally  plead- 
ed, are  helped  by  the  statutes  of  amendment.  It  does  not 
however  confess  all  matters  of  fact,  but  only  such  as  are  well 
and  sufficiently  pleaded.-  [Mansel  on  Dem.  96,  97.]  By  a 
demurrer,  a  question  of  law  is  raised  between  the  parties  and 
referred  to  the  court  for  its  decision,  viz :  whether  the  decla- 
ration discloses  a  good  cause  of  action,  or  the  plea  an  avoid- 
able bar.  [Step.  Plead.  64 ;  Mansel  on  Dem.  6.]  And  where 
an  issue  of  law  is  thus  made  up,  the  court  must  give  judg- 
ment for  one  party  or  the  other.  [Mansel  on  Dem.  94;  2 
Cond.  Rep.  U.  S.  132.] 

We  have  frequently  held,,  that  where  a  general  demurrer 
is  interposed  to  an  entire  declaration^  containing  good  and 
bad  counts,  that  it  must  be  overruled ;  because  it  cannot  be 
affirmed  upon  the  entire  case,  that  the  plaintiff  has  no  right 
to  recover.  Upon  the  same  principle,  if  no  other,  the  de- 
murrer could  not  be  sustained  in  this  case,  even  conceding 
that  the  recognizance  furnished  intrinsic  evidence  that  one  of 
the  defendants  in  the  scire  facias  was  not  a  party  to  it.  •  In 
Robinson  and  another  v.  The  State,  6  Ala.  Rep.  706,  it  was 
^aid,  that  the  proceeding  by  scire  facias^  on  a  forfeited  recog- 
nj;sance  is  not  governed  by  the  rules  which  apply  to  actions 
prosecuted  by  individuals.  That  although  the  statute  de- 
clared, that  every  joint  judgment,  bond,  &c.,  should,  in  legal 
pSect  be  joint  and  several,  and  process  might  be  sued  out  a- 
gainst  any  one  or  more  of  the  parties  liable  thereon,  yet  if 
^il  were  sued  and  served  with  process,  the  action  could  not 
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be  discontinaed  as  to  any  one,  without  putting  an  end  to  the 
entire  case.  We  said  further,  that  ^'  this  enactment  has  nev- 
er been  considered  applicable  to  a  recognizance  of  bail  in  a 
criminal  case,  whether  joint  or  several,'  nor  has  ,  the  more 
stringent  rule  of  the  common  law,  which  regulates  proceed- 
ings on  contracts  between  individuals,  been  held  to  inhibit 
the  prosecution  of  a  scire  facias,  and  the  recovery  of  a  judg- 
ment against  any  one  or  more  of  several  recognizors.  The 
scire  facias  is  regarded  as  a  mere  notice  to  the  parties  to  the 
recognizance,  to  show  cause  why  they  should  not  be  subject- 
ed to  the  payment  of  its  penalty  j  the  State  may  call  upon 
such  of  the  parties  as  its  prosecuting  officer  may  select,  to 
show  cause,  and  allow  the  proceedings  to  be  silently  discon- 
tinued as  to  the  others."  See  also,  Howie  and  Morrison  v. 
The  State,  1  Ala.  Rep.  113.  Here  is  an  authority  conclu-" 
sive  to  show,  that  although  some  of  the  defendants  against 
whom  a  judgment  7iisi  is  rendered,  may  resist  a  recovery,  by 
proving  that  they  were  not  recognizors,  yet  this  is  no  answer 
to  the  scire  facas  as  it  respects  their  co-defendants;  and  as  to 
these,  the  jvdgment  may  be  made  absolute.  In  the  case  be- 
fore us,  if  the  recognizance  imposes  a  legal  obligation  upon 
those  who  executed  it  in  the  usual  form,  the  demurrer  it  is 
clear,  should  not  have  been  sustained ;  for  the  effect  of  al- 
lowing it,  would  have  been  to  defeat  a  recovery  in  toto,  ^  a 
demurrer  in  a  case  at  law  cannot  be  sustained  in  part,  ahd^ 
overruled  as  to  the  residue,  where  it  goes  to  the  entire  cause 
of  action. 

According  to  the  modern  practice,  oyer  is  not  demandable 
of  a  record,  unless  it  be  a  deed  enrolled,  letters  of  administra- 
tion, &c.  [Step.  Plead.  68-9 ;  3  Ala.  Rep.  26.]  The  pro- 
per mode  to  take  advantage  of  a  misrecital  of  a  record  ii^ 
pleading,  is  by  plea  of  nul  tiel  record,  concluding  with  a 
prayer  that  the  same  may  be  inspected  by  the  court.  A  de- 
murrer in  such  case  would  not  avail  the  defendant,  because 
the  record  misrecited  does  not  become  a  part  of  the  proceed- 
ings in  the  cause,  until  it  is  made  such  by  bill  of  exceptions. 
[Step.  Plead.  101 ;  3  Ala.  Rep.  supra;  2  Saund.  on  PL  6^  Ev. 
764-6;  7  Pick.  Rep.  232;  1  Blackf.  Rep.  16;  SSergt.  ^-R. 
R.  239;  1  Saund.  R.  291,  C.  N.  C.  The  scire facias^m  the 
case  at  bar  professes  to  set  out  the  recognizance  and  judgment 
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7iisi  at  length,  so  that  the  plea  of  nul  tiel  record  could  not  be 
necessary,  if  they  are  correctly  copied  to  give  to  the  defend- 
ants the  benefit  .of  any  legal  question  which  may  arise  upon 
their  inspection.  If  the  recognizance  upon  its  face  indicated 
that  it  was  not  the  act  of  the  defendant,  Clements,  then  perhaps 
he  might  have  filed  a  several  demurrer,  instead  of  uniting  with 
his  co-defendants.  But  if  this  was  a  matter  of  doubt  upon 
an  inspection  of  the  jrecord,  an  issue  should  hare  been  sub- 
mitted to  a  jury  to  determine  whether  that  defendant  joined 
in  the  recognizance. 

The  recognizors  stipulate  that  Hall,  the  principal  shall  ap- 
pear and  "answer  a  charge  to  be  exhibited  against  him  on 
behalf  of  the  State  of  Alabama,  for  carrying  concealed  wea- 
pons,'^ &c. 

This  charge,  it  is  insisted,  is  not  an  oflTence  known  to  the 
laws  of  this  State,  and  the  recognizance  does  not  impose  a 
legal  obligation  either  upon  the  principal  or  his  sureties.  In 
The  People  v.  Blackman,  17  Wend.  Rep.  255,  the  court  say, 
"  It  is  not  necessary  to  set  forth  the  offence  in  the  warranty 
mittimus^  or  recognizance^  with  all  the  particularity,  or  detail 
required  in  an  indictment.  Mr.  Chitty  lays  down  the  doc- 
trine that  it  is  not  necessary  to  set  down  the  charge  or  of- 
fence at  all  in  the  warrant  to  arrest;  and  he  seems  to  be  ful- 
ly supported  by  authority;"  it  was  concluded  that  the  recog- 
nizance is  valid,  if  the  offenco  be  charged  substantially, 
though  not  in  the  words  of  the  statute  creating  it.  In  Brow- 
der  against  the  State,  at  this  term,  the  recognizance  required 
the  principal  to  "appear,  4^.  and  answer  the  charge  of  the 
State  against  him  for  resisjing  process."  The  offence  de- 
nounced by  the  statute  is,  for  knowingly,  or  wilfully  resisting 
or  opposing  any  officer  of  this  State,  in  serving,  or  attempt- 
ing to  serve,  or  execute  any  legal  writ,  or  process,  whatsoever. 
The  court  said,  "  We  think  the  terms,  resisting  process,  are 
sufficiently  significant  in  a  recognizance  to  indicate  the  of- 
fence intended  to  be  charged."  Again;  "  Here  the  offence  is 
merely  designated  in  the  recognizance,  the  terms  of  which 
^re  adopted  by  the  judgment.  This  we  think  is  quite  suffi- 
cient ;  it  cannot  be  admitted  that  the  same  precision  in  this 
respect,  is  required  in  a  recognizance  as  in  an  indictment." 

The  act  under  which  the  recognizance  in  the  case  at  bar 
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was  taken,  is  as  follows :  "Every  one  who  shall  hereafter 
carry  concealed  about  his  person,  a  bowie  knife,  or  knife  or 
instrument  of  the  like  kind  or  description,  by  whatever  name 
called,  dirk,  or  any  other  deadly  weapon,"  &c.  "unless  such 
person  shall  be  threatened  with,  or  have  good  cause  to  ap- 
prehend an  attack,  or  be  travelling,  or  setting  out  on  a  jour- 
ney, shall  on  conviction,"  Sfz,  [Clay's  Dig.  436,  <^  4.]  We 
think  the  conformity  of  the  recognizance 'to  the  statute  in 
this  case,  is  quite  as  near  as  in  Browder  v.  The  State,  at 
this  term,  and  the  offence  charged  is  indicated  as  clear- 
ly in  the  one  case  as  in  the  other.  In  the  one,  the  pleice 
and  mode  of  concealing  the  weapon  is  not  expressed, 
nor  is  the  character  of  the  weapon  shown  ;  in  the  other,  the 
description  of  the  process,  by  whom  and  when  issued,  and  in 
whose  hands  it  was  placed  for  execution  does  not  appear. 
These  are  matters  to  be  amplified  in  the  indictment,  while 
in  each  case  we  think  the  recognizance  sufiiciently  particu- 
larizes the  offence. 

It  is  supposed  by  the  counsel  for  the  defendants,  that  the 
case  of  Badger  and  Clayton  v.  The  State,  5  Ala.  Rep.  21,  is 
conclusive  to*  show,  that  the  recognizance  is  defective,  in  not 
stating  the  principal  recognizor  was  required  to  answer  an 
offence  known  to  the  law.  The  condition  of  the  recogni- 
zance in  that  case,  required  the  accused  to  answer  a  charge 
of  the  State,  "  exhibited  against  him  for  exhibiting  a  circus 
for  pay,  without  first  obtaining  a  license  from  the  clerk  of  the 
county  court,"  &c.  The  judgment  nisi  recites  that  he  was 
called  to  answer  a  charge  exhibited  against  him  for  exhibit- 
ing a  circus  without  first  obtaining  a  license  according  to  law, 
came  not,  but  made  default,  Upon  the  authority  of  Howie 
and  Morrison  v.  The  State,  1  Ala.  Rep.  N.  S.  113,  that  the 
judgment  nisi  xiould  not  be  made  absolute,  because  it  did  not 
conform  to  the  recognizance.  It  was  also  "  added,  that  the 
judgment  is  not  defective,  for  a  misrecital  of  the  charge  a- 
gainst  the  principal  recognizor,  but  as  the  siAre  facias  can 
only  be  sustained  by  a  valid  judgment,  it  is  defective  in  not 
stating  any  legal  charge."  This  latter  remark  is  a  mere  dio- 
ium,  and  was  so  considered  by  us  in  Browder  v.  The  State, 
Mupra;  it  vras  not  a  point  necessary  to  be  decided,  for  the 
105 
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opinion  of  the  court  clearly  shows^  diat  the  jadgment  of  re* 
versal  was  rested  upon  the  ground  that  there  was  a  variance 
between,  the  recognizance  and  judgment  nisi.  We  mention 
this,  that  an  opportunity  may  again  be  afforded  of  declaring 
that  we  cannot  treat  the  obiter  dicta  of  this,  or  any  other 
court  as  authoritative.  Whether  the  dictum  referred  to,  is 
adverse  to  the  view  now  taken,  we  will  not  stop  to  inquire. 
We  have  but  to  add,  that  the  judgment  of  the  Circuit  Court 
is  affirmed. 


WALTERS  V.  ROGERS. 


I.  Where  no  diminution  is  shown,  but  a  record  of  forcible  entiy  before  a  juff- 
tice  is  entered,  according  to  the  truth  of  the  case,  a  caiu^ran  ought  not  to 
awarded ;  hutf  quer^  if  a  refusal  to  award  a  cerHorari  is  reversible  by  writ 
of  error. 

8,  The  omission  in  a  complaint  for  a  fbrcible  entry  cf  the  estate  of  the  plain- 
tiffin  the  premises,  is  perhaps  demurrable,  but  it  is  certainly  so  idien  tbs 
complaint  does  not  show  the  plaintifiT  was  in  possession  at  the  time  of  tbe 
entry. 

3.  In  such  a  complaint,  evidence  that  the  defendant  entered  peaceably  is 
proper. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

Suit  commenced  before  a  justice  of  the  peace  by  Walters 
against  Rogers,  for  a  forcible  entry  and  unlawful  detainer. 
The  complaint  is  in  these  words,  to  wit : 

The  State  of  Alabama,  Talladega  County, 
Mr.  John  Wood — Dear  Sir — This  is  to  inform  you,  that 
on  or  about  the  19th  day  of  July,  1843,  one  J.  N.  Rogers  for- 
cibly took  possession  of  my  premises,  and  unlawfully  detains 
the  same.  Said  premises  may  be  known  as  some  houses  thai 
were  built  by  William  McPherson,  and  occupied  by  him  in 
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the  first  instance,  and  lastly  by  Samuel  Favors,  until  the  un* 
dersigned  got  possession  of  them.  The  premises  may  be  fur-* 
ther  known  as  some  houses  and  other*  improvements  that 
stand  mostly  on  a  lot  or  parcel  of  ground  that  was  sold  to 
Claiborne  Hall,  by  William  McPherson  ;  said  lot  or  parcel  of 
ground  is  a  portion  of  section  2,  T.  22,  R,  2,  east,  in  the  Coosa 
land  district.  Said  house  is  standing  near  where  McPher* 
son's  old  mill  now  stands,  on  Cedar  creek.  Said  houses  and 
improvements  in  or  near  the  town  of  Fayetteville.  Said 
house  is  standing  on  or  near  the  township  line,  dividing  town- 
ships 21  and  22.  Said  house  may  be  further  known  as  be- 
ing inclosed  in  a  field  cultivated  the  present  year,  by  James 
M.  Jemison,  in  or  near  the  town  of  Fayetteville  ;  there  is 
thought  to  be  a  small  portion  of  the  improvements  on  the  W* 
1-2  of  the  S.  E.  1-4  of  S.  35,  T.  21,  R.  2,  East,  in  the  Coo- 
sa land  district.  These  are  therefore  to  notify  you  to  en- 
force the  law  against  the^said  J.  N.  Rogers,  as  the  law  directs, 
in  such  case  made  and  provided.     September  4,  1843. 

Ha&DJW  WilLTEES. 

The  defendant  demurred  to  this  complaint,  and  the  court  * 
overruled  the  demurrer. 

He  then  pleaded  not  guilty,  and  after  two  successive  mis^ 
trials,  a  verdict  was  returned,  finding  the  defendant  guilty  of 
a  forcible  entry  and  detainer,  as  charged  in  the  complaint., 
On  this  judgment  was  entered,  that  the  plaintifi*  recover  of 
the  defendant  his  possession  in  and  to  the  premises  aforesaid^ 
in  manner  and  form  by  the  jury  found,  and  all  the  costs,  4*e. 

At  the  trial,  the  defendant  offered  to  prove  that  he  took 
possession  of  the  part  of  the  premises  occupied  by  him,  and 
held  the  same  peaceably,  under  a  lease  from  one  William 
McPherson,  made  about  June,  1843 ;  and  that  he  went  peace- 
ably into  possession,  and  held  the  same  peaceably,  when  the 
plaintiff 's  complaint  was  made. 

He  further  offered  to  prove  by  McPherson,  that  he,  Mc«* 
Pherson,  purchased  said  land  at  a  sale  made  under  a  decree 
in  Chancery,  and  offered  to  produce  the  deed.  All  this  was 
excluded. 

The  defendant  then  offered  to  prove  by  McPherson,  that 
previoua  to  the  defendant's  coming  into  possession  of  any 
part  of  the  premises,  he,  McPherson,  leased  the  portion  occa« 
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pied  by  the  defendant,  at  the  time  of  the  complaint,  to  the 
defendant,  about  June,  1843,  and  that  the  defendant  then 
took  peaceable  possesion,  under  the  lease,  and  held  the  same 
peaceably  ever  since.  All  this  was  objected  to  by  the  plain- 
tiff, and  excluded  by  the  justice.  The  defendant  also  offer- 
ed to  prove,  that  McPherson  rented  the  land  and  premises  in 
question  to  one  Blount,  in  the  forepart  of  1843,  and  thai 
Blount  held  possession  under  McPherson  for  the  year  1843, 
by  renting  the  premises  in  question  to  one  Jemisbn,  after 
Blount  had  rented  the  same  from  McPherson.  This  was  re- 
jected by  the  justice. 

The  justice  charged  the  jury,  that  neither  payment  for  the 
land,  nor  the  payment  of  the  money  for  rent,  was  testi- 
mony. 

The  cause  was  removed  to  the  Circuit '  Court  by  certuh 
rari,  and  there  errors  were  assigned  on  the  record  certified 
by  the  justice.  1.  In  overruling  the  demurrer.  2.  In  ex- 
cluding the  testimony  stated  in  the  return.  3.  In  the  char- 
ges given  to  the  jury. 

'  The  plaintiff  moved  the  Circuit  Court  to  award  a  cerHcrari 
to  the  justice,  and  showed  as  cause  therefor,  by  aflSdavits,  that 
affer  the  original  certiorari  was  issued,  and  after  the  justice 
had  made  his  return  of  the  transcript,  the  record  was  taken 
out  of  court  by,  an  individual  who,  with  other  persons 
Vent  to  the  justice  and  procured  him  to  insert  in  the  tran- 
script the  overruling  of  the  demurrer,  and  the  statement  of 
the  evidence  rejected,  and  charges  given  to  the  jury.  He 
also  offered  to  show,  the  entries  of  these  matters  were  made 
on  the  docket  of  the  justice,  some  months  after  the  trial,  and 
after  the  allowance  and  issuance  of  the  original  ceriiararL 
These  facts  were  made  to  appear  by  the  affidavit  of  the  jus- 
tice, who  also  stated  the  recitals  in  the  transcript  were  true, 
and  that  such  proceedings  were  had  at  the  trial  of  the  cause 
before  him,  and  if  another  certiorari  was  awarded,  he  could 
only  return  the  same  matters. 

The  court  refused  the  certiorari,  reversed  the  judgment  of 
the  justice;  and  awarded  di  procedendo  to  the  justice  to  award 
a  venire  de  novo. 

All  the  questions  raised  in  the  Circuit  Court  are  opened  by 
the  assignment  of  errors. 
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White,  for  the  plaintifT  in  error. 

J.  Walker  and  W.  P.  Chilton,  contra, 

GOLDTHWAITE,  J.— 1.  We  doubt  whether  the  refu- 
sal of  an  inferior  court  to  award  a  certiorari  to  amend  or  per- 
fect a  record,  is  the  subject  of  revision  by  writ  of  error ;  but, 
however  this  may  be,  we  think  it  was  properly  refused  un- 
der the  circumstances  of  this  case.  The.  statute  makes  it  the 
duty  of  the  justice  to  enter  upon  his  minutes,  or  docket,  the 
admission  of  evidence  objected  to,  and  the  rejection  of  evi- 
dence offered,  (Dig.  253,  <5>  16,)  and  the  party  ought  not  to 
be  prejudiced  by  his  omission,  especially  when  afterwards  he 
enters  it  in  conformity  with  the  statute.  In  this  case  there 
seems  no  reason  to  suppose  that  any  matter  was  introduced 
improperly  upon  the  justice's  minutes,  and  therefore  another 
certiorari  would  have  produced  no  other  than  the  sarpe  re- 
cord. No  diminution  of  the  record  being  shown,  there  was 
no  ground  to  award  a  certiorari, 

2.  The  complaint  is  perhaps  defective  in  omitting  to  show 
the  estate  which  the  plaintiff  claimed  in  the  premises ;  and 
certainly  is  so,  in  not  showing  that  the  plaintiff  had  the  actu- 
al possession  at  the.time  of  the  defendant's  entry.  [JChildcess 
V.  McGehee,  Minor,  131.]  This,  defect  in  the  complaint 
made  it  demurrable,  and  the  justice,  insteadof  overruling  the 
demurrer  should  have  sustained  it,  and  dismissed  the  com- 
plaint if  not  amended.  As  an  amendment  will  be  necessary 
for  this  cause,  it  will,  be  well  for  the  party  to  consider  wheth- 
er the  description  of  the  premises  may  not  be  rendered  more 
precise  and  certain. 

3.  Much  of  the  evidence  rejected  was  admissible.  The 
party  complains  of  a  forcible  entry  and  unlawful  detainer, 
and  it  was  entirely  competent  for  the  defendant  to  show  in 
answer  to  the  first  part  of  the  charge,  that  his  entry  was  peace- 
able. The  distinction  in  the  statute  between  forcible  entries 
and  forcible  and  unlawful  detainers,  is  adverted  to  and  dis- 
cussed in  Botts  V.  Armstrong,  8  Porter,  57 ;  Wright  v.  Lyle, 
4  Ala.  Rep.  112  •  Stinson  v.  Gosset,  lb.  172,  and  other  cases ; 
but  these  citations  will  suffice  to  show  the  evidence  was  ad- 
missible in  this  view.     If  the  party  entered  peaceably,  and 
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there  was  no  evidence  to   show  an  unlawful  or  forcible  de- 
tention, there^is  no  pretence  for  the  action. 

What  we  have  said  is  sufficient  to  show,  the  Circuit  Court 
was  right  in  its  conclusion,  and  its  judgment  is  therefore  af- 
firmed. 


NAPIER  V.  COOK. 

1.  When  a  levy  has  been  made  by  the  sheriff,  on  preperty  for  which  he  wai 
•aftenrards  sued,  by  one  claiming  it  under  a  deed  of  trust  from  the  grantor, 
and  which  he  subsequently  sold  and  applied  to  the  payment  of  one  of  the 
creditors  of  the  grantor,  thereby  incapacitating  him  from  being  a  witness 
in  the  suit:  Held,  that  this  was  not  within  the  rule,  which  prevcniB  a  par- 
ty to  the  suit,  by  any  act  of  his,  from  incapadtatnig  one  fipom  beiag  a  wk- 
I  against  him. 


Error  to  Franklin  Circuit  Court 

Detinue  by  the  plaintiff  in  error,  for  two  slaves  and  two 
horses. 

The  defendant  pleaded  not  guilty,  and  a  special  plea  that 
•  he  seized  and  sold  the  property  by  virtue  of  legal  process, 
^against  A.  M.  Degraffenreid,  upon  which  issue  was  taken. 

In  the  progress  of  the  trial,  the  plaiptiff  offered  in  evidence 
a  deed  executed  by  B.  Degraffenreid,  M.  Degraffenreid,  and 
A.  M.  Degraffenreid,  to  James  C.  Kennerly,  in  trust,  to  pay 
-certain  debts  of  A.  M.  Degraffenreid.  The  deed  was  not  wit- 
nessed, but  was  acknowledged  for  registration  before  a  justice 
of  the  peace.  A  deed  was  also  reeid  from  Kennerly  to  the 
plaintiff,  transferring  the  legal  estate  by  virtue  of  a  clause  in 
;the  deed. 

The  plaintiff  then  offered  A.  M.DegraiEenreid  as  a  witness, 
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to  proTO  tiie  execution  of  the  deed,  apd  the  debts  it  was  ' 
made  to  secure.  The  defendant  objected  to  the  competen- 
cy of  the  witness,  and  to  show  his  incompetency,  produced 
in  eyidence  an  attachment,  which  issued  at  the  suit  of  F.  W. 
Bynum,  against  the  witness,  which  was  levied  on  the  proper- 
ty conveyed  by  the  deed,  and  which  had  been  subsequently 
sold  under  dijierifaciasj  and  the  proceeds  applied  to  the  cre- 
dit of  the  witness.  It  further  appeared  that  the  deed  of  trust 
was  made  before  the  attachment  issued,  but  was  levied  be- 
fore the  transfer  from  Kennerly  to  the  plaintiff,  and  the  sale 
under  the  fieri  facias  was  made  after  the  commencement  of 
the  suit.  Under  this  state  of  facts,  the  court  rejected  the  tes- 
timony of  the  witness,  and  the  plaintiff  excepted. 
This  is  the  matter  now  assigned  as  error. 

L.  P.  WiJLKEK,  for  plaintiff  in  error.  The  witness  De- 
graffenreid  was  entirely  competent  before  the  sale  of  the  pro- 
perty by  Cook,  the  sheriff.  [1  Stewart,  419;  4  Porter,  63  ; 
3  Ala.  Rep.  456.] 

After  the  sale,  he  was  incompetent,  unless  the^*  action  of 
Cook,*  in  selling  the  property,  takes  the  case  out  of  the  gen- 
eral rule.  His  act  in  selling,  after*  suit  brought,  creates  an 
exception  to  the  general  rule.  *  [1  Littell,  107 ;  3  Greenl.  166; 
Cook's  Rep.  116;  17  S.  &  R.  409;  2  Root,  406  ;  3  Johns. 
Ca.234;  4  S.  ^-R.  222.] 

Wm.  CooPER^contra.  Degraffenreid,  the  witness,  was  di- 
rectly interested,  because  the  property  had  once  been  sold 
under  execution  to  pay  his  debts,  and  his  testimony  would  go 
to  subject  it  again  to  the  payment  of  another  creditor.  [1 
Porter,  101 ;  4  Id.  63.]  He  wsis  interested  becausia  respon- 
sible  to  the  trustee  for  costs  and  damages.  [3  Ala.  629 ;  19 
Johns.  284;  6  Binney,  441 ;  6  Johns.  6;  2  Id.  394;  IMun, 
600 ;  4  Esp.  164;  16  Johns.  240 ;  6  Id.  617 ;  13  Id.  224] 

The  exception  relied  on  does  not  apply  to  this  case^  as  the 
sheriff  was  acting  in  due  course  of  l^w. 

The  transfer  of  the  deed  of  trust  being  a  mere  chose  in  ac* 
tion  was  unlawful. 

ORMOiND^  J. — ^Tbe  witness,  Degraffenreid,  was  not  acorn.- 
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petent  witness  at  the  time  he  was  offered.  He  was  called  to 
sustain  the  deed,  by  which  certain  property  was  conveyed  to 
one  in  trust,  to  pay  certain  of  his  creditors,  when  the  same 
property  had  been  previously  levied  on  and  subsequently  sold 
by  the  sheriff,  under  execution,  and  had  been  applied  to  the 
payment  of  his  debts,  in  due  course  of  law.  It  is  therefore 
clear,  that  he  did  not  stand  indifferent  between  these  credi- 
tors. The  execution  creditor  being  satisfied  by  the  sale  made 
by  the  sheriff,  the  witness  had  a  direct  interest  in  sustaining 
the  deed,  and  thus  make  the  property  pay  the  debts  of  both 
creditors. 

This  proposition  is  not  contested,  and  it  is  admitted,  that 
the  witness  was  incompetent  when  he  was  called  to  testify, 
but  it  is  insisted,  that  he  was  competent  when  the  suit  was 
brought,  and  only  became  incompetent  by  the  act  of  the  de- 
fendant in  selling  the  property ;  and  the  argument  is,  that 
the  defendant  shall  not  avail  himself  of  a  disability  caused  by 
hit  own  act. 

A  witness  must  be  competent  to  testify  at  the  time  he  is 
called  as  s^witness.  This  is  very  strongly  put  in' the  case  of 
Jones  V.  Scott,  2  Ala.  62,  where  it  was  held  that  the  deposi- 
tion of  a  witness  who  was  competent  to  testify  when  it  was 
taken,  could  not  be  read  upon  the  trial  of  the  cause,  he  hav- 
ing become  interested  in  the  event  of  the  cause  afterwards. 
In  this  case,  it  will  be  observed,  the  witness  was  called  to 
testify  in  behalf  of  his  own  interest,  the  deposition  being  a 
mere  substitute  for  the  personal  appearance  of  the  witness  ; 
but'a  witness  cannot,  by  his  own  voluntary  act,  by  acquiring 
an  interest  disqualify  himself  from  being  a  witness,  or  deprive 
any  one  of  the  benefit  of  his  testimony.  Still  less  will  he 
be  entitled  to  exemption  from  giving  testimony,  when  his  in- 
terest has  been  acquired  by  the  contrivance,  or  assent  of  the 
party  against  whom  he  is  called.  The  rule  is  thus  laid 
down  by  Kent,  Justice,  in  the  case  of  WoodhuU  v.  Ramsay, 
3  Johns.  0.  236,  "  The  interest  "which  will  exclude  the 
witness,  must  not  have  arisen  after  the  fact  to  which  he  is 
called  to  testify  happened,  and  by  his  own  act,  without  the 
interference  or  consent  of  the  party  by  whom  he  is  called, 
because  in  that  case,  it  would  be  in  the  power  of  the  witness, 
and  even  of  the  adverse  party,  to  deprive  the  person  wanting 
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his  testimony  of  the  benefit  of  it."  See  also  Burgess  v.  Lane, 
3  Greeni.  1&5;  McDaniel's  will,  2  J.  J.  M.  332;.Bent  v.  Ba- 
ker, 3  D.  &  E.  33 ;  Blann  v.  Beal,  6  Ala.  363 ;  Bennet  V. 
Robinson,  3  S.  &  P.  240. 

This  case  does  not  come  within  these  principles.  Here 
indeed,  the  witness  has  done  no  act  whatever.  He  is  incom- 
petent, not  because  by  any  act  done  by  himself,  he  has  be. 
ooBOKb  interested  in  the  event  since  the  suit  was  institut- 
ed, but  because  by.  the  sale  of  the  property  in  contro- 
versy by  the  sheriff,  under  execution,  and  the  applica- 
t.iQD  of.  the  money  to  the  discharge  of  the  debt  of  one  credi- 
tor, the  equilibrium  of  interest,  which  previously  existed  be- 
tween the  witness  and  both  his  creditors  has  been  destroyed. 
If  it  were  conceded  that  this  result,  if  produced  by  the  volun- 
tary act  of  the  creditor,  against  whom  he  is  called.  Would  not 
be  any  just  cause  for  excluding  the  witness,  it  does  not  ap- 
ply to  such  a  case  as  this.  The  property  was  levied  on  and  in 
tjtie  hands  of  the  sheriff  before  the  suit  was  brought,  and  the 
]fi,yr  cast  on  him  the  necessity  of  proceeding  to  the  consum- 
mation of  the  act  by  a  sale ;  and  if  the  cotisequence  of  the 
sale  Aud  proper  application  of  its  proceeds,  disqualifies  the 
witness,  it  is  the  act  of  the  law,  and  not  of  the  sheriff.  He 
ffipanoi  be  responsible  for,  or  be  affected  by,  any  consequence 
auch  act  may'  have  on  the  interest  of  the  witness,  because 
ii^  no  just  sense  can  an  act  be  called  voluntary,  which  by  law 
^e  is  required  to  do.  See  Leiper  v.  Gewen,  at  the  last,  and 
Hodge  V.  Thompson,  at  the  present  term, 

JLei  the  judgment  be  affirmed. 
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as  well  as  others  stated  in  the  bill,  she  cannot  be  compensik- 
ted  in  damages  for  the  conversion  of  the  Blares. 

It  further  charges  that  Williams  and  Wyatt,  as  the  com- 
plainant has  reason  to  believe,  will,  in  further  consiiniftlion 
of  their' united  fraud,  carry  the  slaves  Dick,  Young  and  Ann, 
with  her  child,  to  parts  unknown,  beyond  the  jurisdiction  of 
the  court,  unless  restrained  by  injunction.  And  that  Good* 
en,  McEee,  and  Brown  will  do  the  same  with  the  slave 
George. 

The  bill  then  charges  a  general  combination  between  Wil* 
liams,  Wyatt,  Gooden,  McKee,  Brown,  Wheaton,  and  James 
H.  Mecham,  to  wrong  and  defraud  the  complainant,  and 
prays  process  as  to  them  and  John  Mecham,  her  husband. 

The  bill  prays  that  the  defendants  may  be  compelled  to 
restore  the  specific  slavfs,  for  an  injunction  against  retoovinig 
them  out  of  the  State,  and  for  general  relief. 

The  chancellor  dismissed  the  bill,  on  motion,  as  contain- 
ing no  equity.  1.  Because  the  complainant  had  an  adequate 
remedy  at  law.  2.  Because  it  is  multifarious,  in  joining  dif- 
ferent defendants,  who  have  no  connexion  with  each  other 
in  the  matters  complained  of. 

The  complainant  appealed  from  this  decree,  and  it  is  now 
assigned  as  error.  * 

B.  M.  Allison,  with  whom  was  S.  P.  Rice,  fot  the  ap- 
pellants, made  the  following  points : 

1.  By  the  terms  of  the  deed  of  gift,  the  slaves  are  given 
to  the  complainant  for  life,  to  her  sole  and  separate  use.  It 
is  therefore  an  equitable  estate,  which  a  court  of  equity  will 
sedulously  guard  and  protect.  (2  Story*s  Eq.  608  j  CaJhoun 
V.  Cozens,  3  Ala.  Rep.  502 ;  Harkens  v.  Cbalter,  %  Porter, 
476  ;  Bell  v.  Hagan,  1  Stewart,  536 ,  Swift  v.  Pitzhugh,  9 
Porter,  39 ;  ib.  59;  Thomas  v.  Davis,  6  Ala.  113  ;  ib.  362.) 
""  ^.  The  action  of  Trover  or  Detinue  would  not  affbrd'  aA 
adequate  remedy,  even  if  the  complainant  was  at  liberty  to 
bring  either  of  them:  (Hardeman  v.  Sims,  3  Ala.  R.  747 ; 
Baker  v.  Rowan,  2  S.  &  P.  371.) 

3.  A  demurrer  for  multifariousness  will  hold  only  when 
the  bill  claims  several  matters  of  diffefrent  nature;  bntwiien 
one  general  right  is  demanded,  though  the  defendants  have 
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plftinaiH,  ponfi^erating  together,  irajudulently  coatrived  Uf 
obtain  posaes^iop  of  the  slaves^  Young,  Dick,  and  Ann,  who 
flioce  b^  bad  a. child,  and  fpr  the  purpose  of  defrauding  the 
copLi^ainants,  run  the  sanie  slaves  to  Sumtex  county,  aoi^ 
tMre  caused  them  to  be  sold  on  some  pretended  claims  pr 
executions  which  Williams  carried  with  him  from  Bentou^ 
viib  the  intention  and  for  the  purpose  of  perfecting  the  frauds 
designed  by  him  and  Mecham*  Williams  became  the  ptbr- 
chaser,  atid  left  the  slaves  with  one  William  N.  Wyatt,  of 
Plejrry  county.  The  bill  then  charges  that  John  Gooden  and 
Lfawjion  McKee,  with  citizens  of  Randolph  county,  holding 
fome  pretended  claims  against  said.  James  H.  Mecban^^  ai|^ 
con^bioing  \;irith  him  to  defraud  the  compl^nant,  sued  out  aa 
;attaqhn^nt  .gainst  ^id  Mecham,  and  caused  the  same  to  be 
levied  by  one  Richard  Wheaton,  who  is  said  to  be  a  bailiff  of 
Randolph  county,  on  the  slave  George,  commonly  calle<^ 
Pompey,  and  took  the  said  slave  out  of  the  complainant's 
possession.  That  Wheaton,  combining  with  Gooden,  McKee^ 
Bad  said  Me/apham  to  defraud  the  complainant,  exposed  tbf 
mid  slave  to*  sale  at  an  hour  i;Lot  apthorised  by  law,  aaad  after 
the  usual  sale  hour,*  that  McEee  bid  one  hundred doUar^fof 
4he  slave,  and  in  pursuance  of  the  fraudulent  combination, 
and  to  prevent  the  complainant  from  interposing  a  claims  the 
said  Wheaton  immediately,  knocked  him  down  at  that  sum, 
when  in  point  oi  fopt  the  slave  was  reasonably  worth  s^ven 
hundred  dollars  ]  that  McKee,  immediately  after  it  was  aa- 
oottoced  he.was  the.,  purchaser  of  the  slave,  took  himiuio  pos- 
^ssion,  and  jdaced  him  with  one  William  Brown,  who  i^ 
charged  as  a  confederate  with  McKee  and  Gooden,  and  the 
siAve  by  him  was  carried  to  parts  unknown,  and  as  the  conir 
plaipant  beheves^  is  in  the  possession  or  under  the  contrpl  of 
the  said  Gooden,  McKee,  or  Brown. 

The  bill,  further  charges,  that  the  slave  Spence  has  beeii  ta- 
Jcen  from  her  possession,  by  her  husband  John  Mechcnn,  arid 
<canried  to  parts  unknown,  and  that  he  is,  as  the  complaii^ant 
.bflieyes,  under  the  control  of  the  said  Williams. 

The  slaves  are  all  charged  to  be  family  slaves,  to  whom  thp 
complainant  is  greatly  attached,  as^he  gift  of  an  aged  mother, 
;and  as  having  raised  most  of  them.     That  for  these  i^eason^ 
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ais  Weil  as  others  stated  in  the  bill,  she  cannot  be  compeoM^ 
ted  in  damages  for  the  conversion  of  the  slares. 

It  further  charges  that  Williams  and  Wyatt,  as  the  com* 
plainant  has  reason  to  believe,  will,  in  further  consumfttion 
of  their"  united  fraud,  carry  the  slaves  Dick,  Young  and  Ann, 
with  her  child,  to  parts  unknown,  beyond  the  jm-isdiction  of 
the  court,  unless  restrained  by  injunction.  And  that  Oood- 
en,  McEee,  and  Brown  will  do  the  same  with  the  slave 
George. 

The  bill  then  charges  a  general  combination  between  Wfl* 
Hams,  Wyatt,  Gooden,  McKee,  Brown,  Wheaton,  and  James 
H.  Mecham,  to  wrong  and  defraud  the  complainant,  and 
prays  process  as  to  them  and  John  Mecham,  her  husband. 

The  bill  prays  that  the  defendants  may  be  compeDed  to 
restore  the  specific  slaves,  for  an  injunction  against  removmg 
them  out  of  the  State,  and  for  general  relief. 

The  chancellor  dismissed  the  bill,  on  motion,  as  contain- 
ing no  equity.  1.  Because  the  complainant  had  an  adequate 
remedy  at  law.  2.  Because  it  is  multifarious,  in  joining  dif* 
ferent  defendants,  who  have  no  connexion  with  each  other 
in  the  matters  complained  of. 

The  complainant  appealed  from  this  decree,  and  it  is  no^ 
assigned  as  error.  • 

B.  M.  Allison,  with  whom  was  S.  P.  Rice,  for  the  ap- 
pellants, made  the  following  points : 

1.  By  the  terms  of  the  deed  of  gift,  the  slaves  are  given 
to  the  complainant  for  life,  to  her  sole  and  separate  u$e.  It 
is  therefore  an  equitable  estate,  which  a  court  of  equity  will 
sedulously  guard  and  protect.  (2  Story^s  Eq.  608  j  Calhoun 
V.  Cozens;  3  Ala.  Rep.  502 ;  Harkens  v.  Obalter,  %  I\)rter, 
476  ;  Bell  v.  Hagan,  1  Stewart,  636 ,  Swift  v.  Pitzhugh,  9 
Porter,  39 ;  ib.  59;  Thomas  v.  Davis,  6  Ala.  113  ;  ib.  362.) 
■ ""  2-  The  action  of  Trover  or  Detinue  would  not  aflford*  a«i 
adequate  remedy,  even  if  the  complainant  was  at  liberty  to 
bring  either  of  them:  (Hardeman  v.  Sims,  3  Ala.  R.  747  ; 
Baker  v.  Rowan,  2  S.  &  P.  371.) 

3.  A  demurrer  for  multifariousness  will  hold  only  when 
the  bill  claims  several  matters  of  different  nature  ,•  but  wfcen 
one  general  right  is  demanded,  though  the  defendants  have 
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tBepenta  and  distinct  rights,  a  demurrer  will  not  hold;  (Mitr 
ford's  Plead.  089^  241 ;  Turner  v.  Stone,  3  Ala.  Rep.  485i; 
Kennedy  r.  Kennedy,  2  ib.  609 ;  P.  d&  M.  Bank  v.  Walkei^ 
Tib.  949.)  =! 

4.  If  a  bill  charge  combination,  it  cannot  be  considered  as 
mtilti&rioos  on  demtnrrer.  (Mitford's  Plead.  239 ;  Bryant  vi 
Pstcrsi,  3  Ala.  Rep.  161 ;  Moore  v.  Armstrong,  9  Porter,  700;) 

E.  W.  Pbck,  for  the  appellees,  declined  to  argue  the  point 
that  the  bill  was  defective  on  account  of  having  a  remedy  at 
law,  but  conceded  the  allegations  of  the  bill  confen^d  juris* 
diction  on  the  equity  court. 

But  insisted  the  defect  of  multifisuriousness  was  apparent  oli 
the  most  casual  inflection.  Williams. and  Wyatt  have  ni 
connexion  whatever  with  McEee,  Gooden  and  Bh)wn.  Thisir 
acts,  with  respect  to  the  different  slaves,  have  no  eonnearion, 
and  if  a  demurrer  will  not  lie  in  a  case  like  this,  afitm 
covert^  with  a  separate  estate,  may  join  as  many  defeodbrn'ts 
as  she  has  distinct  articles  of  property. 

GOLDTH  WAITE,  J.— In  our  judgment,  this  bill  is  mul- 
tifiirious.  By  a  reference  to  the  statement  of  the  cause,  it 
will  be  seen  that  the  comj^aint  is  of  three  distinct  and  seve<- 
ral  wrongful  acts,  in  regard  to  the  slaves  sought  to  be  reco^ 
vered.  The  defendants  Williams  and  Mecham,  the  son,  .ate 
chiarged  as  fhe  active  agents  in  the  abduction  of  the  slaves. 
Young,  Dick  and  Ann,  with  which  Wyatt  is  afterwards  coor 
nected  by  receiving  the  possession  of  the  slaves.  They  thus 
constitute  the  first  class  of  wrong  doers.  The  second 
consists  of  Gooden,  McKee,  Meacham  the  son,  Whea- 
ton,  and  Brown,  who  in  this  connexion  are  charged  only  with 
regaid  to  the  slave  George ;  and  the  last  class  includes  only 
Mecham,  the  husband,  charged  as  the  active  agent  in  the  a1>. 
daetion-of  the  slave  Spencer,  and  Williams  who  controls  the 
poesesaion.  There  is  then  no  act  charged  in  which  all  these 
individuals  have  participated  in  committing  a  wrong  upon 
the  equitable  estate  of  the  complainant,  nor  do  they  derive  a 
tiftle,  or  are  they  shown  to  claim  through  a  common  source, 
sdOfeeted  with  the  comfdainant's  equities.  The  only  ^msflter 
in  the  case  common  to  all,  is  that  the  complainant  asserts  k 
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parfttnoum  equitable  right  against  each  of  them.    la  thia  «ti£r 
ficie/it  to  enable  her  to  graap  them  as  defendants  in  theaame  . 
bill;  when  the  only  counexion  is  the  general ebarge of  oomr 
bination  ? 

It  is  said  by  Lord  Redesdale  that  a  deinuit<ec  to  a  bill  for 
multifariousness,  must  so  far  answer  it  as  to  deny  the  combi* 
nation.  [Mitford,  240.]  This  rule  is  dfimied  in  modem  poafi^ 
tice  in  the  English  Chancery.  [Berkes  v.  Whitworth,  1  Madd. 
67  ;  Cooper's  Plead.  18%]  The  modem  pmciice  is  entirely 
consonant  with  the  reason  of  the  thing,  as  a  demurrer  for  this 
eausie,  if  sustained,  must  produce  the  same  effect,  without  the 
denial  as  with  it,  inasmuch  as  the  cause  would  not  be  le* 
Gained  oh  the  chazge  of  combination  done.  We  may  then 
lay  out  of  TieW  the  general  charge,  as  not  in  any  way  affect^ 
ing  the  question. 

None  of  the  cases  referred  to  by  the  counsel,  from  our  own 
JLeports,  sustain  the  position  of  the  com^daiaant.  That  of 
Oummings  v.  MoCuUough,  5  Ala.  Rep.  324,  is  supposed  (o 
extend  as  far  as  any  other.  In  that  case  the  allegation  of  the 
bill  was  that  Clare  was  the  purchaser  of  certain  real  estate 
^om  Cummings,  and  that  the  note  sued  for*  was  m  Cooper's 
>hands.  The  general  object  of  the  bill  was  to  obtain  the  de^ 
elaration  that  a  deed  of  trust  executed  by  Oummings  to  Coop- 
er, of  all  his  property,  choses  in  action,  &c.,  (was  fraudulent 
and  void.  The  assignment  being  general,  it  could  not  be 
known  until  the  answer  and  hearing  how  far  Clare  wascon- 
nected  with  the  deed  of  trust,  as  that  might  cover  hia  notes 
tas  well  as  others.  Hence  the  propriety  of  making  him  a  pari- 
ty, and  if  such  had  been  the  fact,  the  deed  of  trust  was  the 
bond  of  uaion  betwe^i  all  the  defendants. 

A  reference  to  a  few  decided  questions  will  perhaps  suffice 
in  show,  there  must  be  some  other  connection  between  the 
«iefeadants  to  a  bill,  than  their  sevecal  interference  with  the 
eomidainant'^  equitable  righta;  Thus  it  haa  been  held  that 
"When  one  whose  copy  right  is  infringed  cannot  maintam  a 
joint  bill  against  several  book-sellers,  each  taking  copies  of 
Ihe  spurious  edition  for  sale.  [Dilly  v.  Doig^  2  Yeaey,  Jr. 
487.]  Then  the  Chancdlor  said,  if  the  defendant,  a^itest 
"whom  the  injunction  Was  allowed  had  tranaferred  the  books 
lAo  ^aootberj  it  would  be  penniued  to  follow  thj^  ^ubaeqiBent 
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Wfwg  4o^Ta.  In  answi^  to  the  argument  tbai  the  bill  was 
fiimiided  on  and  to  eff^U«b  a  geaeral  right,  he  said  theae 
caaas  yr^se  allowed  when  thQ  gen^^al  right  was  liable  to  lAr 
i^aaion  by  all. the  world,  as  a  bill  toteatablish  the  enatom  of  a 
mOly  ^.  Jn  Harxison  v.  Hogg,  2  Yeaey,  Jr.  323,  a  bill  waa 
h^  damutxable  beeausa  the  plaintiffs  weie  not  jointly  inter- 
ested in  the  object  of  the  suit  ^I  all  reapecta,  or  in  other  worda 
joint  and  seyeial  deman^a  were  joined.  The  objection  was. 
illustrated  by  the  condition  of  the  oaae,  if  one  of  the  parties 
should  die.  In  Gainea  v.  Chew,  2  Howard,  619,  all  the.  de^ 
fendanta  claimed  through  the  will,  wiiich.  it  wear  the  objeet 
of  the  bill  to  set  aside,  and  that  was  the  oonunon  ligament  of 
the  salt.  It  is  conceded  even  there,  that  a  bill  like  this  would 
be  multafiLrious.  In  conaectton  with  the  same  sabjact,  wia 
refer  also  to  Marriott  ▼.  Givens,  8  Ala.  Rep.  694 ;  and  Col- 
burn  V.  Broughton,  at  this  term. 

•  "We  hare  only  to  add,  that  the  case  before  us  does  not  seem 
distinguishable  in  any  important  respect  from  Dilly  v.  Doig, 
before  cited,  and  which  seems  admitted  in  all  the  subsequent 
cases. 

Decree  affirmed. 


WILSON  V.  THE  BAxNK  OF  ORLEANS,  n  al. 

1.  Tbe  Bank  oiOrkam  obtained  ajadgiMiit  agaiast  an  acoommoJatioii  in* 
doner,  and  levied  an  execution  vpon  his  property.  The  drawer  of  the 
bill  i^poeed  to  the  bank  to  pay  tiie  judgment^  by  inatalmeotB  of  ten  per 
cent  every  aiz^  days.  The  bank  coo9ented  and  suspended  the  ea^cn. 
tion.  The  first  instalment  only  was  paid.  Held,  that  the  siurety  waa  not 
dischar^d  by  this  agreement 

Error  to  the  Ohancery  Coart  at  Montgomery. 

Tju  bill  was  filed  by  tlie  plaintiff  in  error^  and  ^argea, 
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thalr  he  was  the  aocommodfttion  indcmer  of  a  bill  <»f  exehange 
for  116,194  10,  djrawn  by  Whitman  &  Hubbard,  and  dfa- 
counted  for  their  benefit  by  the  Bahk  of  Orleans,  l^hat  the 
bill  was  pr<rtested  for  lion-payment,  and  judgment  obtained 
tfaiereoh  against  oomplainant,  in  the  name  of  Ni8l>et,  an  offi- 
cer of  the  Bank.  That  after  judgihent,  and  whilst  execn^ 
lion  was  running  against  all  the  parties,  it  was  agreed  be- 
tween the  bank  and  Whitman,  that  the  execution  should  be 
staid,  and  that  Hubbard  and  Whitman  should  pay  ten  jfer 
ceAt:  on  the  amount  of  the  judgment  every  sixty  days,  until 
the  whole  was  paid.  That  the  executions  were  in  fact  staid, 
and  (some  of  4he  instalments  paid.  That  the  complainant  did 
dot  know^  or  assent  to  the  arrangement,  and  that  the  Bank 
knew  he  was  a  mere  ^acconojnodation  indorser*  That  the 
Quik  is  now  about  to  coerce  the  mcmey  from  him  by  execu- 
tion, &c. 

The  Bank  answer,  and  admit  the  judgment,  &«.;  that  Hub- 
bard 4^  Whitman  being  utterly  insolvent,  applied  to  the  Bank 
to  pay  the  judgment,  upon  which  execution  was  then  levied 
on  the  property  of  complainant,  by  instalments ;  that  the 
Bank  agreed  verbally  to  receive  payment  of  the  debt  by  in- 
stalments of  ten  per  cent,  every  sixty  days,  but  denies  that 
there  was  any  agreement  to  stay  the  execution,  or  give  time, 
by  relying  upon  the  promise  of  Whitman,  and  believing  it  to 
be  a  hard  case  upon  the  complainant,  the  Bank  did  in  fact 
stay  the  execution,  without  any  agreement  to  that  effect, 
and  that  the  promise  of  Whitman  to  pay  by  instalments  was 
merely  verbal.  That  complainant  was  informed  of,  and  con- 
sented to  the  arrangement.  That  one  instalment  only  was 
paid  jirbioh  was  credited. 

Nesbit,  the  Cashier,  answered  to  the  same  effect. 

On  the  1st  May,  18S8,  the  Cashier  of  the  Bank,  wrote  the 
following  letter  to  the  agent  in  Montgomery. 

Bank  ot  Orleans,  New  Orleans,  1  May,  1838. 

Dear  Sir — I  understand  that  the  property  of  the  indorser 
on  Whitman  &  Hubbard^s  bill,  which  was  placed  in  the 
hands  of  an  attorney  for  collection,  by  my  request,  is  adver- 
tised for  sale,  on  the  seventh  instant,  to  satisfy  the  judgment 
obtained  in  that  suit,  as  Whitman  has  made  arrangements  for 
thesettlementoC  the  claim  here,  you  wiH  please  instruct  Mr. 
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GoWthwaite,  the  attorney,  to  stay  the  executipfl,  and  re-t 
serre  to  tjbi/e. Bank  all  the  benefit  derived  frQ^l  t^ejudgmeoi^ 
,.  The  testimony  of  Whitmaii  vas  takez^,  who;  states,  tb^l 
after  making  the  arrangement  with  the  Bank  of  Orleans^  hq 
wr^ot^  to  cogip^ipant  informing  him  of  it^  That  he  received 
from  the  Cf^hjer  of  the  Bank*  the  folloyving  letter,  dated  July 
6th,  1838:  ; 

"  Dear  Sir — On  the  30th  April  last,  the  board  of  directors 
of  the  Baoli:. consented  that  the  suit  instituted  for  the  recoive- 
ry  of  thi5»  dqbt.du^  by  Whitman  &  Hubbard,  shojtdd.be'SUfr 
pfuded,  on  condition  th«^t,  ten  j9/er  c^i  of  Uxe  an^ount  ahoqkj 
be  pfiid  every  sixty  days.  /As  no.  payment  has  yet  b^e«  mJfi^, 
I  am  compelled  to  inform  ypu,.  that  diiBctions  will  be  fop- 
warded  to  Montgomery  to  proi^eciite the  suit^imlcss j)ayipeiH 
be  madjQ  in  accordance  with  your  promise."  .         i 

.  This  note  Whitman  forwarded  to  the  complainant,  inform-: 
ing  him  that  he  could  not  pay  it.  He  adds,  "I.-toid  you 
when  last  in  this  place,  that  if  the  first  payment  was  made,  I 
V^^uld  be  able  to  pay.  the  balance.  I  regret  as  .m,«ph.  swiyou 
can,  that  I  have  been  unable  to  meet  the  payment,  -  and  diat 
fjL  should  subject  you  to  any  incoijivenience,  as  the  amount 
could  have  been  paid  at  such  times  as  would  have  beei^>  easy 
for  you,  ^nd  nxe,  and  you|:  property  could  have  bei^n  i?av#d. 

In  reply  to  thjs  letter^  he  received  from  complainant acerp 
ti£cate  of  deposit  of  ^500,  in  the  Bank  at  Montgomery.  He 
states  there  was  no  consideratioa  for  the  agreen^ent^  and, no 
note  or  new  security  executed^  and  further  states,  that  conjt- 
plajnan^  was  indebted  to  him  at  the  time  he  requested  him  to 
advance  the  ^600  to  pay  the  first  instalment. 

Other  evidence  was  taken,  which  it  is.  not  necessary  to  set 

..out.  , 

.  Thie  Chancellor,  considering  that  the  arrangement  entered 

into  between  Whitman  and  the  Bank  was  not  binding  qn 

the  Bank,  for  want  of  consideration,  ai^i  that  if  it  was,  cpm- 

plainant  knew,  and  assented  to  it^  dismissed  the  bill. 

From  this  degree  this  writ  is  prosecuted,  and .  is  n9W  as- 
sign^ed  a^  error.  ^  .  , 

. .    T.  Williams,  for  plaintiff  in  error,  contended,  that  there 
was  a  ayfiicient  Qon^d^ration  ^c  the.^n^ement  qntejced  into 
107 
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b^twecsh  Whitman  atid  the  Dank.  That  the  judgmtftnt  was 
cfelained  in  Montgomery  in  this  State,  and  if  the  money  had 
been  ihade  by  a  sale  of  property,  the  Bahk  vrorM  have  been 
ctmipelted  lo' transport  it  to  New  Orleani,  Which,  by  the  it* 
greement,  was  to  be  done  by  Whitman.  This  bteitag-  With- 
ocrt  the  consent  of  the  surety,  dischat^d  hiili  tnfiA  his  15a* 
bility. 

s 

*  Bel^eh  and  Elmore,  contra.  The  •agreemeilt  to  wait  un- 
til the  debt  conld  be  paid,  was  withonl  consideration,  and 
feereifore  not  binding  on  either,  ^hey  cited,  2  Land.  323  ; 
4  Id.  104;  1«  Johns.  433;  12  Wheaton,  356;  3  J.  J.  M. 
U26;  4  Leigh,  622;  2  Cow.  139;  2  Bibb,  27;  12  Johns: 
426 ;  2  Hall,  185 ;  2  Vermont,  636;  6  Ak.  482. 

If  a  binding  contract  Was  made,  it  Was  assented  to  by  the 
tromplainant,  3  JBlbb,  467;  5  Ohio,  207  J  5  Ahu  S88  ;  6  Id. 
718 ;  1  Mason,  339. 

ORMOND,  J.-^The  defence  set  up  in  discharge  of  the 
jttdgihent,  IS  one  which  has  frequently  been  presented  iti  this 
tjonrtof  late  years, — ^that  the  surety  has  been  discharged 
ly  the  ntt  of  the  creditor,  givirlg  tiraie  to  the  principal  debtor, 
withotit  his  consent.  To  the  success  bf  this  defence,  it  is 
liecessary  to  establish,  that  a  valid,  bindittg  contract  has  Jbeen 
'made  between  the  creditor  and  the  principal  debtor,  without 
'the  consent  of  the  surety,  by  which  the  contmct  to  which 
he  Was  a  party,  has  been  altered ;  as,  where  the  time  of  pay- 
ment is  prolonged.  This  discharges  the  surety,  because  it 
not  only  increases  his  risk,  and  compels  him  to  guarantee  the 
ability,  of  his  principal  for  an  additional  period  of  time,  but  it  also 
deprives  him  of  the  right  of  requiring  the  creditor  to  sue  dur- 
ing the  time  so  given  for  payment,  and  also  of  the  privilege 
of  paying  the  debt  himself,  and  proceeding  at  once  against 
his  principal.  The  foundation  of  all  this  doctrine,  which,  as 
has  beeU  frequently  observed,  savors  not  a  little  of  subtlety 
and  reAnemetit,  is,  that  by  the  contract  made  without  his 
consent,  the  risk  of  the  surety  has  been,  Ot  thay  be  in- 
creased. 

A  contraiit,  to  di86hargd  thte  stttety,  hiUst  be  bt\'  sufficient 
coui^deratibn,  for  If  the  dfelky  be'ficttmlly  giV6A,4f  ttieprom- 
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ise  ^o  delay  was  without  consideratioij,  the  surety  is  i>ot  dis- 
cbcffged. ,  [Brickwoo^  v.  Aanis,  5  Taunton,  614;.  Agee  v.j 
Steel,  at, th^  present  term.] 

The  Utw  as  above  stated,  is  also  applicable  where  the  debt 
is  reduced  tQ  judgment^  and  the  creditor  precludes  himself 
by  n  contract  with  the  principal  debtor,  from  proceeding  to . 
r^alizQ  the, fruits  of  his  judgirient  for  a  stipulated  period.. 
[Carpenter  v.  Devon,  6  Ala.  724.]    With  this  brief  statement' 
of  the  law  applicable  to  such  cases,  we  proceed  to  the  ecx^m- 
inatjqn  of  the  agreement  in  this  case,  relied  on  as  a  discb^rgQ 
of  the  surety. 

The  .principal  debtor  it  appears  was  insolvent,  and  ^  judg-, 
n^Wt.had  be^a  obtained  against  the  complainant,  the  surety ^ 
e^cntioQ.  levied  on  his  property,  and  advertised  for  ^ale.  lu^ 
thjs  state  pf  things,  the  Bank  agreed  to  stay  proceedings  up- 
ofx  the  ^x^QKtiou,  and  to  receive  payment  from  the  principal 
debtor^by  iwtalments  often  per  cent,  every  sixty  days>  qn- 
til  the  debt  was  paid. 

If  by  this  armngement,  the  Bank  b^^  released  the  proper- 
ty of  the.  ju^incipal  debtor  from  sale,  there  would  be  great 
reasoiji  in  the  argument  urged,  hut  this  is  clearly  an  indul- 
gence to  the  surety,  and  not  to  the  principal,  and  we  are  not 
aware  that  jt  has  been  held,  that  such  a  contract  would  re-' 
Heve  him  from  his  obligation. 

Again,  if  this  were  not  so,  the  agreement  is  without  con- 
sideration. It  Xvas  a  fkvor  granted  at  the  importnnity  of  the 
pTineipal  debtor,  for  which  he  says  himself,  inhisdepositiony 
there  ^as  no  consideration.  It  is  now  urged,  that  by  the  a* 
greement,  the  money  was  to  be  pajd  in  New  Orleans,  whilst, 
in  th^  ordinary  course  of  things,  the  payment  would  be  ma4Q 
in  Montgomery,,  which,  it  is  supposed,  would  be  a  beneficial 
arrangement  for  the  banl^,  a^  it  wQuld  b^  s^ved  the  expense 
^d  trouble  of  transporting  the  money.  It  does  not  appear 
very  clearly,  that  the  contract  was  express  to  this  point,  or 
that  there  was  any  distinct  understanding  upon  the  stibject. 
No  writing  was  entered  into  by  the  parties,  and  it  is  very  im- 
{NTobable,  if  this  was  the  inducement  to  the  change  of  the 
contract,  that  it  was  not  expressly  understood.  The  parties 
to  the  contract,  when  they  came  to  execute  it,  did  not  so  un- 
derstand it,  for  we  find,  that  the  first,  and  only  instalment 


8fi4  AliA&^MA.; 


T 


D.  C.  Humphreys,  contra. 

GOIiDTHWAITE,  J.— 1.  Our  attention  has  not  been  spe- 
cifically called  by  the  counsel  on  either  side  to  the  enactments 
supposed  to  bear  on  thid  cafuse ;  but  we  pres^ime  tbe  tenth 
section  of  the  cliarter  of  the  Decatur  Branch,  and  the  act  of 
1'840,  are  those  referred  to.  Tiie  iftrst  of  these  pror  Jdes,  that* 
"  it  shall  not  be  lawful  for  the  President,  directors,  or  cashier, 
or  other  officer  of  said  Branch  Bank,  or  any  menaher  of  the 
general  assembly,  to  become  ipdoxsers  fox  eacl^  oth/^r,  qt  aay . 
olhef  person  or  persons^  \q  the-^aid  Qranct^  B«M9^«''  [Dig.,  9$, 
^  10.]  The  other  direets^l.  Th^i  '^it  sfwUnot  b^  lawful 
for  any  member  of  the  generalassembly  to  become  ittd^Her, 
or  acceptor  of  any  bill,  negotiable  at  the  Bank  of  the  Slate  of 
Alabama,  or  any  of  the  Branches  thereof,  unless  on  his  own 
paper,  and  for  his  own  benefit. .  2.  No'member,&a  shaUbe 
security  or  indorser,  except  as  prescribed  in  the  first  section 
-  on  any  note  discounted  by  the  Said  Stat^  Bank,  or  -any  of 
the  Branches  thereof.'^    [Dig.  111,^^  41,  4&J] 

The  section  quoted  from  the  chojfter,  may  be.:4iaiiiia9ed. 
with  the  remark,  that  it  doea  not  tn  ie^m^^  ki^lvi/Afii  a  mer^. 
surety,  and  therefore  the  construction^  when  invoked  to  des-i 
tr^y  a  contract,  must  be,  that  only  such  93  are  specified  w^re 
intended  to  be  prohibited,  even  if,  it  was  conceded  this  pro- 
vision of  the  charter  would  discharge  a  member  of  the  assem- 
bly, or  other  of  the  designated  officer^,  from  liability  upon  a 
note  or  bill  indorsed  by  them*  In  Bates  v.  ^The  Branch  B'k' 
at  Mobile,  2  Ala.  Rep.  689,  we  held  that  sureties  and  in- 
dorsers  were  not  equivalent  terms,  withih  the  acts  for  the 
relief  of  sureties,  and  the  reason  is  equally  strong  against  «on-^ 
jsidering  them  so  in  the  present  case. 

'2.  independent  of  this,  it  is  very  cleaf  the  act  of  1840  re- 
3)eals,  to'  some  extent,  the  inhibition  of  the  ohavter,  while  at 
ithe  same  time  it  extends  the  prohibilioii  against  motnben  of 
the  asseraibly 'becoming  sureties  or  indorsers,  unless  tm  paper 
Jhr  his  own  hen^;  but  4bon  only  when  the  papecio  dixcuM- 
ed  by  th^  bank.  If  then,  it  is-aoipiKMied  tine  priifc^A^d^cidM 
lit  Bates  ^  Hines  v.  The  Stat»  Bank,  a  Aju^  Bap*  4|6il»  do^ 
not  cover  this  case,  as  to  which,  at  this  time  we  express  XkQ 
4>pinion,  it  is  evident  the  plea  is  defective  in  npt  averring  that 
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BRANCH  BANK  AT  DECATUR  v.  DOUGLASS. 

1.  The  clftuse  in  the  charts  of  the  Decatur  Branch  Bank,  which  make?  it 
unhiwful  for  a  memh^  of  the  general  assembly  to  become  indorser  for 

*   any  other  person,  does  not  discharge  a  member  from  liability  on  a  note  to 
which  he  is  a  surety. 

3.  The  act  of  1840;  only  mak^  it  unlawful  for  a  member  to  be  the  indorser- 
or  surety  of  a  note  ditanmied  by  tibe  State  Bank  or  any  of  its  Branches  • 
wMch  is  not  Mi  awnpuq^y  or  fir  kis  mmi  ben^  and  a  plea  in  avoidance 
of  ft  B0t%  signed  by  «  member,  as  surety,  is  bad,  if  it  does  not  negative 

thttW  ^tM. 

Writ  of  Brxor  to  the  County  Court  of  Morgan. 

MoTiCHT  by  the  Bank,  to  have  judgment  against  Douglass 
for  the  amount  of  a  prdmissory  note  dated  at  Florence,  Ala.. 
October  14,  1840,  payable  to  the  Bank  six  months  .  after  its 
date,  for  $802  80,  executed  by  one  Bromley  as  principal,  and' 
by  Douglass  and  one  Carrol  as  sureties. 

The  defendant  pleaded — 1.  Non  assumpsit.  %  Actio  "(ion, 
because  he  says  that  he,  the  defendant,  at  the  time  of  mak^ 
ing,  &c.  to  wit:  on  the  14th.  day  of  October,  1840,  was  a 
member  of  the  General  Assembly  of  the  State  of  Alabama,' 
to  wit :  a  member  of  the  House  of  Representatives  of  the 
Geoeral  Assembly  of  the  State  of  Alabama,  from  the  county 
of  Lauderdale  in  said  State,  and  this  he  is  ready  to  verify ; 
wherefore,  &c. 

The  Bank  demurred  to  the  last  plea,  and  the  court  over- 
niling  the.  demurrer,  gave  judgment  for  the  defendant. , 
•   This  \s  now  assigned  as  eirror.     . 

-  L.  Payor,  for  tfae<  plaintiff  in  erroar,  [insisted  that  .the  st^h, 
Itlte  'Whied  prohibits  meinbers  of  the  assembly  from  jt>eh 
ittg  toteties/is'  directory  onlyyand  docs  not  aVoid  tbe::ser 
cfririty. ' ''  '  ..-.•.,  :.'ii 
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D.  C.  Humphreys,  contra. 

GOIiDTHWAITE,  J.— 1.  Our  attention  has  not  been  spe- 
cifically called  by  the  counsel  on  either  side  to  the  enactments 
supposed  to  bear  on  this  cause ;  but  we  priesame  the  tenth 
section  of  the  charter  of  the  Decatur  Branch,  and  the  act  of 
1840,  are  those  referred  to.  The  illrst  of  these  provides,  that* 
"  it  shall  not  be  lawful  for  the  President,  directors,  dr  cashier, 
or  other  officer  of  said  Branch  Bank,  or  any  member  of  the 
general  assembly,  to  become  indoxsers  for  eaclf  oth^r,  ox  aay . 
otheir  person  or  persons,  to  tbe  ^id  Srwcb  Bwi^,''  [Dig.  96, 
^  10.]  The  other  direets^l.  Th^t  '^it  sMl  mt  be.l»wfttl 
for  any  member  of  the  general  assembly  to  b^Mme  iadoner, 
or  acceptor  of  any  bill,  negotiable  at  the  Bank  of  the  State  of 
Alabama,  or  any  of  the  Branches  thereof,  unless  on  his  own 
paper,  and  for  his  own  benefit.  2.  No  member,-&a  shall  be 
security  or  indorser,  except  as  prescribed  in  the  first  section 
on  any  note  discounted  by  the  s^aid  SiBM  Bonk,  or  aoy  of 
the  Branches  thereof.'^    [Dig.  Ill,  ^^  41,  ^^-l 

The  section  quoted  from  the  charter,  may  be.  (JisBaisaedi 
with  the  remark,  that  it  doea  not  '«n  i>erm^^  in^lfid^  a  mecq. 
surety,  and  therefore  the  construction,  when  invoked  to  des-. 
troy  a  contract,  must  be,  tha^.  only  such  as  are  specified  were 
intended  to  be  prohibited,  even  if,  it  was  conceded  this  pro- 
vision of  the  charter  would  discharge  a  member  of  the  assem- 
bly, or  other  of  the  designated  officers;,  from  liability  upon  a 
note  or  bill  indorsed  by  them*  In  Bates  v.  The  Branch  B'k* 
at  Mobile,  2  Ala.  Rep,  689,  we  held  that  sureties  and  in- 
dorsers  were  not  equivalent  terms,  within  the  acts  for  the 
relief  of  sureties,  and  the  reason  is  equally  strong  against  ebn^ 
jsidering  them  so  in  the  present  case. 

2.  independetit  of  this,  it  is  very  clear  the  act  of'1840  re- 
3)eals,  to'  some  extent,  the  inhibition  of  the  ohavter,  while  vk 
the  same  time  it  extends  the  prohibitiei)  agwist  fidemberv  of 
the  assemibly  .becoming  sureties  or  indorsers,  unless  an  paper 
Jhr  his  fmn  hen^;  but  then  only  when  tha^paperisciiscovH/- 
ed  by  th^  bank.  If  then,  it  ismppwied  tiiie.priifci|»l0cl^iidfi4 
vti  BateiB  i^  Hines  v.  The  8tat»  Bank,  %  M%  Bap.  4fiX^  d<«99 
not  cover  this  case,  as  to  which,  at  this  time  we  express  jm 
•opinion,  it  is  evident  the  plea  is  defective  in  npt  averring  that 
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i^  no^  wascK^(?o^nf6ri  by  flid  Bfeti^k,  &»d  not  ekee^itidd  by  tb^ 
a^fetfdarit  Hi  1ms  b^h  paper,  atod  .fclr  "his  ovm  bcttdSi*.  Thfe 
dnl/ fact' averted  is,  that  -at  the  exi6cfution  of  the  note,  the  de- 
lenaaiit  wag  a  inembet  ot  the  general  assembly,  but  this  aloiie 
does  hotentiflebim  to  raise  the  question  of  invalidity,  (if  it 
IS  concede^  he  might  do. so  under  particular  circumstances,) 
Ibecause  the  note  may  have  been  received  in  some  other  way 
thaa  being  diataunted,  or  it  may  have  been  his  own  paper,  or 
for  his  own  benefit.  The  demurrer  to  the  plea^  instead  9f 
being  overruled,  should  have  been  sustained. 
Judgment  reversed  and  remanded*. 


JAMES  V.  STEWART  &;  RAINEY. 

L  Where  amanied  woaiaii  auea  ai»if9,  im  a  case  whore  she  nxig^t  join  im 
the  action  with  her  husband,  the  objection  can  oply  be  taken  by  plea  in  a- 
bateroent ;  if  she  has  no  legal  right  whatever,  she  may  bd  non^ited. 

5^  Quen^  Does  not  a  husband  abjure  the  realm,  so  as  to  confer  on  his  .wife 
the  rights  of  Kfeme  iole^  when  he  departs  from  the  State,  Mth  thd  inten- 

tibn  of  permanently  abandoning  her. 

I    ■       .       '         .  •      /  -.  . 

'Ettdr  to  the  Circuit  Court  of  Limestoiie. 


9  ^; 

100    U4 


Trespass  yuare  clausum  fregit^  by  the  plaintiff,  against 
the  defendant. in  error. 

The  defendant  pleaded  nqt  guilty,,  liberum  ienemerUvfmf 
and  justification. 

;  F^om  fi  bill  of  exci^ptionS)  it  appears,  that  the  def<^ndaQt 
ofiered  to  ehqw  tb«^.tbe  plaintiff  was  9>  fetne  caveri,  -wlii^h 
iwlus  otjeeted  lo  under  tfa0  pleallmgS)  but*  achnitiled'  by  thb 
W>iirty  add  dhe  pfaintiff  oxoepti^d.  Bvidance  wav  then  otfered, 
thai  thb  ptaiutiff  Vasithe  #tfe«>f  Aiwbvoao  JaiMU^hoiMhsk  in 
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Ihe^priog  of  1843  a  sepajration  took  place  between  them,  aad 
th£|t  in  the  fall  pf  the  same  year,  a  short  tima  previous  to  th|^ 
trespass  complained  of;  the^  husband  left  the  State,  and  has 
been  heard  of  but  once  since,  and  was  then  in  the  State  of 
Missouri.  The  plaintiff"  then  proposed  to  show,  that  he  had 
left  the  State,  with  the  avowed  intention  of  never  returning, 
or  living  with  her  again,  and  that  he  had  abjured  the  State, 
which  evidence  the  court  declared  immaterial,  and  on  mo- 
tion of  the  defendant  non-suited  the  plaintiff"  j  to  all  which 
the  plaintiff*  excepted,  and  now  assigns  as  error. 

Jones,  for  plaintiff*  in  error.  WheneV-er  ^feme  covert  may 
or  should  be  joined  with  her  husband,  the  coverture  must  be 
pleaded  in  abatement,  and  not  in  bar.  [1  Chit  PI.  387. J 
For  all  torts  done  to  the  wife,  and  all  contracts  with  her,  she 
should  be  joined  with  her  husband.  [10  Johns.  49 ;  6  Term 
266 ;  1  Strange,  230 ;  1  Coke  Lit.  360,  aN.  1 ;  Cro.  Eliz.  61; 
Cro.  Jas.  644 ;  I  Chit.  P.  20,  37 ;  1  M.  &  S.  180 ;  2  Id.  393  ; 
7  Ala.  626.] 

When  a  married  woman  is  abandoned  by  her  husband,  and 
he  hasabjmed  the  State,  she  may  «ne,  ahd  be  sued  alone,  as 
3,  feme  sole.  [I  Peters,  108;  1  Vernon,  104;  1  Aikin,  174; 
B  Esp.  664 ;  4  lb.  27 ;  1  Hill  S.  C.  8^  «  Kent's  Com.  164; 
"4McC.  148;  IB.  4*  P.  369.] 

,   W.  CooFER,  contra. 

ORMOND,  J.— It  is  laid  down  by  Jlr.  Chitty  in  his  Plead- 
ings, 1  vol.  23,  that  where  a  married  woman  sues  alone,,  but 
might  be  joined  in  the  action  with  her  husband,  the  objec- 
tion can  only  be  taken  by  plea  in  abatement ;  but  tKat  when 
EL  feme  covert  improperly  sues  alone,  having  no  legal  right  of 
action  whatever,  she  will  be  non-suited.  This  doctrine  is 
fully  sustained  by  the  fcases  of  Milner  v.  Milnes,  3  Term,  627, 
and  Caudell  v.  Shaw,  4  Id.  361.  According  to  these  author- 
ities, the  court  erred  in  non-suiting' the  plaintiff!  It  does  not 
to  be  sure  appear,  what  w^  the  nature  of  her  interest  in  the 
•Wtidsj'for  a;  trespass  upon  which  the  sait  was  brodgfat,  but 
the  necessary  inference  from  the  record  is,  that  she  had  a  le- 
gal iotece^t  in  the  preouuses,  as<  otherwise  there  would  have 
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been  no  necessity  for  resorting  to  this  objection ,  the  fact  of 
her  coverture,  as  it  appears,  having  been  brought  out  by  the 
defendants,  after  she  had  made  out  sl  prima  fade  case.  To 
justify  the  non-suit|  i(  shoi^ld  hav^  fij^pecgred  upon  the  re- 
cord, that  she  had  np  legal  right  of  action  wharever. 

The  question,  of  what  wiUcoostttute  abjurvtkm  from  the 
State,  was  somewhat  considered  in  Arthur  &  Oorprew  v.  Aroad- 
nax,  3  Ala.  557,  but  it  was  not  necessary  to  be  decided,  as  the 
p<wu<;  did  not  WQce^sarily  wis^  upon  iha  record*  There  cfin 
be  no  doubt,  that  where  the  hosbaild  b^  abjuied  the  roabP} 
the  wife  may  sue,  or  be  su^,  as  b  feme  sale.  What  will  c(uw 
stitnte  such  abjuration,  is  a  matter  of  great  consequence  in  a 
government  like  ourSj^  Qonsisting  of  separate,  independent 
Slates,  united  u«di^  01113  Federal  h/ead,*  It  could  nx^t  be  tol- 
eeatiod  that  the  mefe  departuiie  of  the  kuflband  bejond  the 
line  of  the  State,  (frequently  an  imftginary  one,)  should  con- 
fer on  the  wife  the  right  of  a  feme  sole,  or  expose  her  to  its 
disabilities.  So  on  the  other  hand',  it  would  seem,  that  in 
our  wide  spread  empire,  the  hu§band  might,  by  disparture  from 
the  State,  as  effectually  abjure  the  reajpij  ifor  all  the  piurposes 
of  this  question^  as  if  he  bad  gone  into  voluntary  e;cile,  in  a 
foreign  country.  '  Perhaps  the  true  solution  of  the  question, 
will  be  amatt/srof  fact  for  the  jiury  under  alj  th^  circumstan-* 
ces  of  the  case,  depending  not  on  the  fact  whether  the  hus- 
band bsts  merely  crossed  th^  luue  of  the  Stat^,  or  gone  in 
4]uest  of  adventure,  to  the  wilds  of  Oregon,  bi^t  upon  the 
intention,  of  permanent  abandonment  of  the  wife,  accompa- 
ttied  by  departure  from  the  State,  with  the  design  of  not  a- 
^ain  returning.  But  as  it  is  not  abselutely  ^necessary  thait 
th^  point  should  be  decided,  in  this  case,  at  the  present  time, 
we  prefer  to  leave  it  on  this  footing.  '  ^ 

Let  the  judgment  be  reverse^,  aud  the  cause  remanded.^ 

•-'•'■    .  ..ij 
.    .108     .  ..•  ■  I       .  ;    ...     I-, 
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CARLISLE  V.  DAVIS. 

1«  When  the  time  stated  in  acommon  count,  or  an  account  stated,  is  suhse- 

.  queot  to  the  title  of  the  declaiation,  the  defect  is  immaterial,  and  cannot 
be  reached  by  demurrer. 

S.  A  count,  on  an  account  stated,  is  good,  if  it  states  the  accounting  of  the 
defendant  with  the  plaintiff,  and  the  indebtedness  thereby  for  a  spocific 
'  sum,  toHowed  by  a  auper  te  asnanpaH. 

3w  A  writing  acknowledging  asumof  money  to  be  due  for  com  and  fodder, 
used  by  the  party,  may  be  declared  on  as  a  promise  to  pay  that  sum  inmie- 
,  diately,  and  without  noticing  that  it  was  due  for  com  and  fodder. 

4.  A  writing  in  the  possession  of  the  plaintiff  purporting  to  be  indorsed  to 
the  defendant,  but  not  shown  to  have  been  ever  Iield  by  him,  is  not  ad- 
missible to  raise  a  presmnption  against  him,  althon^the  makei's  and  en- 
doBsex's  signatures  are  proved. 

Writ  of  Error  to  the  County  Court  of  Perry- 

Assumpsit  by  Davis  against  Carlisle.  The  decl2U*ation  con- 
tains two  counts.  1.  On  a  due  bill  in  writing,  made  by  Car- 
lisle, on  the  .12th  of  October,  1842,  whereby  he  promised  to 
pay  the  plaintiff  immediately  the  sum  of  seventy-five  dollars. 
2.  For  that  the  defendant,  on  the  12thday  of  October,  1843, 
was  indebted  to  the  plaintiff  in  the  further  sum  of  seventy- 
five  dollars,  for  money  found  to  be  due  from  the  defendant  to 
the  plaintiff,  on  an  account  then  and  there  stated  between 
them.  It  concludes  with  a  super  se  assumpsit  The  decla- 
rj^tion  is  entitled  of  February  term,  18.43,  and  the  suit  was 
comipenced  28th  January,  1843.  The  defepdont  demurred 
to  the  declaration,  and  his  demurrer  being  overruled  by  the 
court,  he  then  pleaded  non  assumpsit,  payment  and  set-off. 

At  the  trial,  the  plaintiff  read  in  evidence  an  instrument  in 
these  words : 

"  Due  Wm.  C.  Davis,  on  settlement,  for  the  com  and  fod- 
der used  by  me  in  fiursung  this  year,  seventy-five  dollars. 
October  12th,  1842. 

*  '<  ROBSBT  CaBLISUS.'' 
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This  ^WH8  admitted  without  other  proof,  against  tb^  defen- 
dant's objec'tioQ  specialli^  made  upon  each  count  of  the  decla*- 
ration. 

In  the  progi^ss  of  the  trial  the  defendant  offered  evidence 
tending  to  show  a  payment  by  him  for  the  plaintiff  of  about 
forty  dollars  to  one  ^mey  Johnson.  The  plaintiff,  to  dis- 
prove the  correctnes  of  the  claim  of  set-off,  introduced  a  wri- 
ting as  follows,  to-wit . 

"  Union  Town,  31  JIfay,  1842, 

"  Rec'd  of  B.  Johnson,  by  the  hands  of  J.  G.  Johnson,  an 
aecount  on  Wm  C.  Oavis^  ma4e  in  1841,  fqr  39  d2-100  dol- 
lars fot  cidlection. 

Signed,  J.  R.  John,  J.  P.'» 

On  the  back  of  Which  was  endorsed, 

'      "  7«nc  8fA,  1842. 

Esq.  John — Sir:  Mr.  Carlisle  has  arranged  Mr.  Davis' 
debt  to  B.  Johnson,  by  giving  his  note,  and  you  may  stop 
flirther  proceedings.     I  assign  the  receipt  to  Mr.  R.  Carlisle'. 

Signed,  John  G.  Johnson."   ' 

The  signatures  of  John  and  Johnson  were  proved,  but 
there  was  no  evidence  that  the  writing  ever  was  in  the  pos- 
session of  the  defendant ;  biit  it  was  handed,  after  the  com- 
mencement of  the  suit,  by  the  plaintiff  to  his  counsel,  in 
court. 

On  this  state  of  proof,  the  court  charged  the  jury,  that  the 
possession  of  this  writing  by  the  plaintiff  was  presumptive 
evidence  that  the  plaintiff  had  repaid  to  the  defendant  of  said 
attachment  case  in  favor  of  B.  Johnson — {Quere,  is  it  not  re- 
paid the  receipt  in  favor  of  B-  Johnson,)  but  which  might  be 
rejected  by  other  evidence  in  the  cause.  The  defendant  ex- 
cepted, as  well  to  the  admission  in  evidence  of  the  due  bill, 
as  to  the  charge. 

Both  exceptions  are  assigned  as  error,  as  is  also  the  over- 
ruling of  the  demurrer  to  the  second  count  of  the  declaration, 

A.  Graham,  for  the  plaintiff  in  error. 
H.  Davis,,  contra. 
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(SOLDTHWAITB,  J.*-l.  It  is  said  by  Mr.  OMtty,  that 
oare  muM;  be  taken^  in  framing  the  deelarAtioOy  that  ho  plot  of 
the  cause  of  action  shall  appear  to  have  accrued  after  the  tim^ 
Xo  n^icb  the  declaration^  by  its  title,  refers^  and  that  if  it  is 
otherwise,  it  will  be  subject  to  a  demurrer.  [Chitty's  Plead. 
289.]  But  so  stringent  a  practice  has  never  been  austained 
with  U8,  and  indeed^  when  it  is  considered,  the  statement  of 
^  time,  except  when  made  as  matter  o^  description  of  a  written 
contract,  may  always  be  under  a  scilicit,  and  is  immaterial; 
there  seems  no  sufficient  reason  for  such  a  rule.  It  is  far  bet- 
ter that  time,  When  immaterial,  ^all  not  be  the  cause  of  de- 
iQtrrt^f  j  ev^n  when  ImJp^opeHy  stated,  than  that  a  mei«  enw 
in  this  particular  should  cause  delay  or  expense  to  th«  p^cy* 
The  more  especially  as  no  cause  of  action,  provable  under  a 
general  count,  would  be  allowed  to  be  {^oved^  origioatiflg  af- 
ter the  commencement  of  the  suit.  Such  is  the  decision  of 
other  courts  j  and  the  rule  by  them  adepted,  is  more  consonant 
with  our  general  practice.  [Bemus  v.  Faxon,  4  Mass.  263 ; 
Grouse  y.  MiUer,  10  S.  4*  R*  1&5.}  The  demurrer  to  the  se- 
cond count  of  the  declaration  was  therefore  properly  over-" 
ruled 

2.  If  the  generality  of  the  count  was  the  matter  intended 
to  be  reached  by  the  demurrer,  we  think  it  unobjectionable 
on  that  score,  as  ^though  brief,  it  contains  all  that  is  neces- 
sary to  shew  the  account  received  the  assent  of  both  parties, 
which  we  take  to  be  the  essential  matter. 

3.  The  due  bill  admitted  in  evidence  to  the  jury,  in  legal 
effect,  answers  to  that  described  in  the  declaration.  It  admits  a 
sum  of  money  to  be  due,  and  as  no  time  is  fix;edfor  its  payment, 
it  becomes  so  immediately.  The.  circumstance  that  the  mo- 
ney was  due  for  corn  and  fodder,  was  immaterial  to  be  stated. 
Thie  written  contract  being  declared  on,  it  was  admissible 
under  the  common  count,  without  further  prooi*)  unless  the 
special  count  was  met  by  the  plea  of  non  est  factum,  as  was 
held  in  tiartwell  v.,Houfiton,  January  term,  1846^ 

A.  The  remaining  question  to  be  examined  is  the  one  upon 
the  charge  to  the  jury.  In  this  we  think  there  is  error.  It 
appears  the  defendant  had  given  evidence  tending  to  sustain 
his  plea  of  set-off,  and  for  the  purpose  to  rebut  this,  the 
plaintiff  introduced  a  receipt  given  to  Barney  lohnson,    for 
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an  account  to  be  collected  from  liie  plaintiff,  itulorfied  with  a 
direction  to  the  justice  of  the  peace,  who  gave  it,  to  stop  the 
proceedings,  and  assigning  the  receipt  to  the  defendant.  The 
objection  to  this  evidence  is,  there  is  nothing  ^otrn  in  the 
bill  of  exctptions  to  connect  the  defendant  with  the  receipt, 
or  to  shew  that  Carlisle  ever  held  it  under  the  indorsement ; 
or  if  it  was  so  held,  that  he  ever  relinquished  it  to  tne  plain- 
tiff; nor  was  it  shown  how  this  party  acquired  any  fight  to 
it.  tt  was  improper  therefore  to  charge  the  jury  that  the  re- 
ceipt in  possession  of  the  plaintiff,  furnished  a  presumption 
that  he  had  repaid  the  defendant  the  sum  sought  to  be  set  off. 
We  remark,  the  exception  is  scarcely  intelligible  as  it  is  sta- 
ted, but  it  would  be  sheer  nonsense,  without  the  construction 
we  put  on  it,  as  referring  to  the  set-off  previoudy  established 
by  the  defendaot. 

For  this  error  the  judgment  must  be  reversed,  and  the  cause 
leftnaaded. 


POWELL  V.  OLDS. 


1.  The  dedmtbn  of  a  ftllier-ln-law,inftde  duxiiif  tke  ijitennl  wluck^ap*- 
ei^  between  tbe  raturnageof  his  daughter,  and  her  leaving  his  bouse  with 
her  husband,  to  commence  housekeeping,  explaining  the  nature  of  the  ti- 
tle he  intended  to  make  to  slaves,  which  his  daughter  was  to  take  as  h«r 
portion,  are  competent  evidence  to  show,  what  title  he  intended  his  son-in- 
law  should  have  in  them.  Declarations  must  afterwards  would  not  be  evi- 
Aence  for  him. 

%  The  coutt  6aDiiot  Exclude  the  teMamony  df  a  wiftiiess,  beeaase  inthe  epinl- 
ion  of  theoourt,  he  denidstmtiiBoioMMexadiiuatioii,  what  he  had  ■woM  4b 
mpMi  til*  ftrttmhttion  inchief. 

&  No  dettaiid  is  necessaiy  in  trover,  where  the  defeadsst  had  emplo|^  $, 
4ilave  Sor  some  jtime  previous  to  the  suit,  in  the  ordinaiy  domestic  avocn- 
tions,  and  upon  the  trial  asserts  a  title  in  himself. 
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Error  to  the  Circuit  Court  of  Dallas. 

Trover,  by  the  defendant,  agaijost  tlie  plaintiff  in  error, 
for  a  negro  girl. 

From  a  bill  of  exceptions,  it  appears,  that  the  plaintiff  in- 
termarried with  the  defendant's  daughter,  in  August,  1840| 
and  about  the  last  of  January,. 1841,  went  to  housekeeping, 
about  which  time  the  defendant  sent  to  their  new  residence, 
ttiree  slaves,  Daniel,  Susan  and  Amanda,  the  last  only  being 
in  controversy.  The  slaves  remained  with  the  plaintiff  un- 
til August,  1841,  when  the  girl  accompanied  the  wife  of 
plaintiff  to  her  father's  house,  where  she  died,  and  the  girl, 
Amanda,  has  since  remainded  in  possession  of  defendant. 

The  plaintiff  contended  that  the  slave  was  an  absolute  giflt, 
whilst  the  defendant  maintained  they  were  loaned  to  him  until 
he  could  make  a  settlement  of  them,  or  others,  upon*  his 
daughter,  to  her  separate  use. 

The  defendant  offered  the  deposition  of  a  witness,  his 
daughter,  who  deposed,  that  before  the  boy  Daniel  was  sent 
to  plaintiff,  she  heard  her  father  say  he  did  not  intend  to 
part  with  him — ^that  he  had  lent  the  boy  Daniel  to  Mrs. 
Olds,  until  he  could  put  another  in  his  place — that  he  intend- 
ed him  for  her — ^that  he  had  not  entailed  the  negroes,  because 
he  intended  to  put  others  in  their  place,  as  these  were  family 
negroes,  at  which  time  he  intended  to  entail  them.  He  said 
she  was  not  to  keep  Daniel,  but  to  keep  Susan,  if  she  liked 
her.  He  told  witness  when  he'  entailed  property  on  her,  that 
he  intended  to  dispose  of  all  his  property  in  the  same  way, 
and  sh0  must  not  think  bard  of  it.  Heard  him  say  this  be- 
fore Mrs.  Olds,  was  married,  and  aAerWards  Mrs  Olds  told 
witness  that  her  father  had  given  her  choice  of  Susan  and 
Nancy,  and  she  would  take  Susan  on  trial  until  Christmas, 
and  if  she  did  not  like  her  return  her,  and  take  Nancy.  Heard 
her  mother  tell  Daniel  to  return  at  a  certain  time  and  get  his 
clothes.  This  constituting  a  part  of  the  deposition  of  the 
witness  was  on  motion  of  pl^untiff  rejected. 

Another  daughter  of  defendant  deposed,  that  she  heard  her 
fiether  say,  before  and  after  the  negroes  were  sent,  the  reason 
he  did  not  entail  them,  was,  that  he  did  not  intend  to  give  them 
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away.   .Heard  Mrs.  Olds  say,  that  what  property  her  father 
gave  her,  he  intended  to  entail.     This  was  also  excluded. 
.  The  defendant  to  discredit  a  witness  of  the  plaintiff,  who 
had  bedn  examined  on  a  former  trial,  relating  to  this  transac- 
tion, called  witnesses  to  prove,  that  he  had  testified  differ- 
ently on  the  previous  occasion,  viz  :  that  on  the  former  trial, 
he  had  not  said,  that  the  defendant,  in  declaring  to  the  plain- 
tiff the  terms  on  which  he  would  send  the  negroes,  stated, 
that  he  intended  to  entail  them,  or  settle  them  on  his  daugh- 
ter.    To  support  the  witness,  the  defendant  called  one  of  the 
jurors  who  had  sat  upon  the  former  trial,  who  testified,  that 
to  the  best  of  his  recollection,  in  ^bstance,  the  testimony  of 
the  witness  was  the  same  on  both  trials.     On  cross-examina- 
tion, he  admitted  he  could  not  say  positively,  that  the  witness 
did  use  the  language  referred  to,  on  the  former  trial.     That 
he  was  confident  such  evidence  was  given,  bnt  whether  by 
the  witness  or  some  other,  he  could  not  say,  nor  could  he  say, 
that  any  other  witness  had  used  the  language.     The  coiut^ 
on  motion,  excluded  the  juror's  testimony. 
.  The  defendapt  offered  to  prove,  by  Seymour  Powell,  that 
a  short  time  after  the  negroes  were  sent  to  the  defendant,  the 
witness  applied  to  him,  to  procure  the  boy  Daniel,  which  de- 
fendant refused,  and  said  he  did  not  intend  Olds  and  wife,  or: 
any  one  else  should  have  him.     Also,  that  after  the  marriage, 
but  three  or  four  months  before  the  negroes  were  sent  home, 
defendant  declared,  that  he  did  not  intend  to  give  property 
absolutely,  to  any  of  his  sons-in-law,  but  intended  to  settle  it 
on  his  daughters.     This  was  also  excluded. 

The  defendant  then  offered  to  prove,  by  Abraham  Powell, 
that  about  the  25th  December,  1840,  he  handed  witness  a 
deed,  in  which  he  had  settled  property  to  the  separate  use  of 
a  married  daughter,  and  directed  witness  to  make  a  copy  of 
the  deed,  with  a  view  of  settling  the  property  he  indended 
for  Mrs.  Olds,  in  the  same  manner,  and  that  defendant  then 
80  declared  to  witness  his  intention.  On  motion  of  plaintiff^ 
tjbue  court  refused  to  permit  the  testimony  to  go  to  the  jury, 
v^poat^he  ground,  that  the  decli^ration  was  not  sufficiently  near 
t^he  time  of  seniiing  the  negroes,  and  defendant  excepted*  . 

There  was  no  evidence  of  a  demand  and  reftisal  to  deliver 
thcjslfive,  but  it  was  in  proof,  that  the  defendant  employed 
her  in  picking  out  cotton,  and  other  domestic  employments, 
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from  Mis.  Olds  cleath  until  this  suit  was  commenced.  The 
defendant  moved  the  court  to  charge,  that  these  fkqt*  wei^ 
not  sufficient  to  establish  a  conversion,  without  a  demand 
and  refusal,  which  charge  the  court  refused,  and  charged, 
that  these  &cts,  if  proved,  would  dispense  with  the  necessity 
of  proof  of  a  demand,  to  which  the  defendant  excepted. 
These  matters  are  now  assigned  as  error. 

R.  Saftold,  for  plaintiff  in  error.    . 

Edwards,  contra,  cited,  T  Ala.  65S ;  8  Pick.  166 ;  24  Id. 
36,  %i2;  A  Id.  378;  1  Phil.  Ev.  231 ;  2  Id.  164,  167,  685,- 
11  S.  &  R.  320 ;  1  Starkie  Ev.  47,  60.] 

ORMOND,  J. — We  think  the  decision  made  by  this  eonrt 
in  Olds  V.  Powell,  7  Ala.  652,  determines  most,  if  not  all  the 
questions  of  evidence  raised  upon  this  record.  That  case, 
and  this,  arise  out  of  the  same  transaction.  lu  both,  the 
question  is,  what  did  the  father  intend,  when  the  slaves 
were  sent  home  to  the  son-in-law  ?  Did  he  design  to  make 
an  absolute,  or  a  qualified  gift  ?  To  ascertain  this  fact,  it 
was  decided,  that  the  declarations  of  the  fatherAn-Uno^  at, 
or  about  the  time,  explanatory  of  his  intention,  was  com- 
petent testimony.  It  was  not  intended  to  limit  the  period 
of  making  these  declarations,  to  the  precise  point  of  tkne 
when  the  slaves  were  sent.  It  would  generally  happen  in 
such  cases  as  the  present,  that  some  discussion  would  be  had 
in  the  family,  before  the  property  was  lent,  or  given.  When 
the  property  consisted  of  slaves,  it  is  reasonable  to  suppose, 
that  the  wishes  of  the  child  would  to  some  extent  be  con- 
sulted, as  they  would  generally  have  a  preference. 

Such  appears  to  havej  been  the  case  here  what  negroes  the 
son-in-law  was  to  have,  and  the  nature  of  the  title  he  was  to 
get  to  them,  appears  to  have  been  fully  discussed  in  the  fiam- 
iiy,  in  the  interval  between  the  marriage  in  August,  1840, 
and  the  succeeding  January,  when  the  plaintiff  and  his  wife 
commenced  housekeeping.  The  declarations  therefore  of 
the  father,  during  this  interval,  explaining  the  nature  of  the 
title  he  intended  to  give,  made  in  reference  to  the  loan  or 
gift  of  these  slave  to  the   plaintiff,  or  his  wife,  would  be 
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competent  evidence  of  his  intention.  What  he  said  after- 
wards, when  the  act  was  consummated,  was  not  competent 
evidence  for  him,  as  he  could  not  then  alter,  limit,  or  change 
the  title  he  had  made. 

The  deposition  of  Mrs.  Gilmer,  the  first  witness,  was  pro- 
perly rejected,  as  it  appears  to  relate,  so  far  as  it  is  pertinent; 
to  a  period  anterior  to  the  marriage ;  as  where  she  speaks  of 
what  her  father  said  when  she  received  her  own  portion -j  and 
to  a  time  subsequent  to  the  delivery  of  the  slaves,  when  jshe 
states  the  reason  her  father  gaye,  why  "he  had  not  entailed 
them."  This  appears  to  point  to  a  time  subsequent  to  the 
delivery,  and  was  properly  rejected. 

That  portion  of  Prances  Powell' s  deposition  which  relates 
to  the  defendant's  declarations  before  the  negroes  were  sent, 
should  have  been  admitted — ^what  ehe  states  of  what  he  said 
after  they  were  setit,  does  not  vitiate  the  previous  part,  which 
evidently  points  to  declarations  after  the  marriage,  and  relates 
to  this  particular  slave,  and  the  character  of  the  title  the 
plaintiff  was  to  get,  when  she  was  sent. 

The  deposition  of  Seymour  Powell,  for  reasons  already 
given,  was  properly  excluded ;  it  does  not  appear  that  the 
declarations  were  in  relation  to  these  slaves. 

The  evidence  of  Abner  Powell  Vails  within  the  rules  here 
laid  down.  The  conversation  with  defendant,  deposed  to, 
was  in  relation  to  these  slaves,  and  to  the  nature  of  the  title 
the  defendant  intended  to  make  to  them,  to  the  plaintiff.  It 
was  some  time  after  the  marriage,  being  the  latter  part  of 
the  year  1840,  and  but  a  short  time  before  the  slaves  were 
actually  sent  home  to  the  plaintiff;  it  was  therefore  compe- 
tent testimony  of  the  intention  of  the  defendant,  to  give  the 
plaintiff  a  qualified,  and  not  an  absolute  right  to  the  slaves. 

In  reference  to  all  these  declarations  of  intention,  {trior  to 
the  actual  delivery,  it  is  proper  to  remark,  that  they  are  weak- 
er in  proportion  as  they  recede  from  the  time  of  the  delivery, 
and  will  be  entirely  valueless,  if  at  the  time  of  the  delivery, 
a  contrary  intention  was  expressed,  or  if  from  any  other  fact 
attending  the  transaction,  it  could  be  presumed  the  intention 
previously  formed,  had  been  abandoned. 

The  court  erred  in  excluding  the  testimony  of  the  juror, 
called  to  sustain  the  witness,  whose  credit  had  been  im- 
109 
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peached.  The  admissions  made  by  him  on  the  crosa-examir 
nation,  may  have  shown  to  the  jury,  that  his  recollection  of 
what  transpired  on  the  trial,  was  too  imperfect  to  be  relied 
on ;  but  that  was  a  matter  which  the  court  could  not  deter- 
mine. It  was  peculiarly  the  province  of  the  jury  to  decide, 
what  weight  his  testimony  was  entitled  to,  in  support  of  the 
witness. 

The  facts  proved,  were  doubtless  quite  sufficient  to  estab- 
lish a  conversion  of  the  slave.  The  employment  of  her  by 
the  defendant  for  such  a  length  of  time,  in  the  ordinary  avo- 
cations of  a  domestic,  and  as  part  of  his  own  household,  is 
quite  sufficient  to  require  explanation  from  him,  showing 
why  he  retained  the  possession.  Instead  of  which  we  find 
he  is  now  asserting  title  to  the  slave,  and  denying  that  the 
plaintiff  ever  had  any  right  to  her.  In  such  a  case,  as  it  is 
clear  a  demand  would  have  been  met  by  a  refusal,  no  de- 
mand is  necessary. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


TURNER,  BT  AL.  V.  BROWN,  et  ai. 

1.  A  variance  between  the  writ  and  declaration,  must  be  pleaded  in  abate- 
ment, or  in  a  proper  case  may  be  reached  upon  the  trial  by  an  objection 
to  the  testimony,  for  a  variance.  The  court  is  not  bound  to  strike  fhe  de* 
daraMon  from  the  file  for  this  cause. 

2.  After  judgment,  all  defects  of  form,  not  previously  objected  to,  are  cored 
by  the  statute  OfjtofaOa, 

Writ  of  Error  to  the  Circuit  Court  of  Butler. 

AssuMPsrr  by  the  defendants,  against  the  plaintifGs  in 
error.  The  writ  is  sued  out  by  Angus  Brown  and  GeMge 
ileese,  who  sue  for  the  use,  &c.    The  declaxation  is  ia  the 
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name  of  Angus  Brown,  who  sues,  4*c.  To  which  the  plea 
of  nmi  <i$sumpsit  was  filed. 

After  the  cause  had  been  put  to  the  jury,  the  defendants 
moved  for  leave  to  withdraw  their  plea,  which  the  court  grant* 
ed:  They  then  moved  the  court  to  strike  the  declaration 
from  the  file  of  papers  in  the  cause,  which  the  court  refused, 
aod  the.  defendants  excepted ;  and  declining  to  plead,  the 
court,  rendered  judgment  by  nil  dicity  in  favor  of  Angus 
Brown  and  George  Reese  for  the  use,  &c. 

The  assignments  of  error  are  in  refusing  to  strike  the  decla- 
ration from  the  files,  it  being  unauthorized  by  the  writ. 

2.  In  rendering  judgment  on  an  insufficient  declaration. 

3.  In  rendering  a  judgment  not  authorized  by  the  decla- 
ration. 

T.  J.  Judge,  for  the  plaintiff  in  error,  contended,  that  it 
was  not  of  universal  application,  that  a  variance  between  the 
writ  and  declaration  must  be  pleaded  in  abatement — but  that 
the  court  would,  on  motion,  wh^re  there  was  a  departure 
from  the  writ,  direct  the  execution  to  be  taken  from  the  file& 
He  cited  1  Ala.  74;  id.  525 ;  3  id.  154;  4  id.  118. 

Watts,  contra. — ^The  variance  between  the  writ  and  de^ 
elaration,  can  only  be  taken  advantage  of  by  plea  in  abate* 
ment     9  Porter,  195 ;  3  id.  741. 

The  judgment  is  a  clerical  mistake,  which  may  be  amend*- 
ei  here,  at  the  costs  of  the  plaintiff  in  error.     1  Ala.  205. 

The  motion  to  take  the  declaration  from  the  files,  was  ad- 
dressed to  the  discretion  of  the  court,  and  is  not  revisable. 
0  Porter,  136.     See  also  7  Ala.  788,  829. 

ORMOND,  J. — ^The  motion  to  strike  the  declaration  from 
the  files,  for  a  variance  between  that  and  the  writ,  was  ad- 
dressed to  the  discretion  of  the  court  below,  and  cannot  be  re- 
vised here.  The  appropriate  mode  of  taking  advantage  of 
siich  an  omission,  or  defect,  is,  by  plea  in  abatement,  if  that 
is  not  done  the  court  is  not  under  an  imperious  necessity,  of 
acting  in  this  nummary  way. 

The  omission  in  the  declaration,  to  insert  the  name  of  one 
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of  the  mode  of  transmission.  The  defendant  objected  to  the 
publication  of  the  testimony,  which  the  court  overruled,  and 
he  then  objected  to  the  reading  of  it,  which  the  court  also 
overruled,  and  he  excepted. 

The  deposition  was  made  by  one  Stephen  Miller,  and  the 
slave  in  question  had  been  sold  under  execution,  as  his  pro- 
perty, and  purchased  by  the  defendant.  Miller  proved,  that 
some  time  previous  to  the  sale,  a  conditional  sale  of  the  slave 
had  been  made  to  him  by  the  plaintiff,  the  terms  of  which 
were,  that  no  title  was  to  vest  in  him,  until  he  had  completed 
the  payment.  That  the  condition  not  having  been  complied 
with,  the  bill  of  sale  was  delivered  up  to  {daintiff,  and  the  sale 
cancelled.  That  after  this  rescission,  the  slave  remained  in 
the  possession  of  Miller,  on  a  contract  of  hire,  until  he  ab- 
sconded. This  was  all  previous  to  the  levy,  or  sale  of  the 
slave.  The  defendant  moved  to  exclude  the  testimony, 
which  motion  the  court  overruled  and  he  excepted. 

One  Borden,  a  witness  for  the  defendant,  testified  that  a 
bill  of  sale,  absolute  in  its  terms,  was  made  by  the  jdaintiff  to 
Miller,  and  which  was  produced  in  evidence,  and  conveyed 
the  slave  for  the  consideration  of  $450,  was  about  a  month  or 
six  weeks  before  Miller  absconded,  brought  to  witness  by 
Miller,  and  the  plaintiff — that  they  stated  that  Miller  not  hav- 
ing paid  all  the  purchase  money,  was  not  entitled  to  it,  and 
wished  to  deposit  it  with  witness,  who  had  been  the  agent  of 
the  plaintiff  to  receive  hire  for  the  slave.  At  the  time  of 
these  statements,  the  slave  was  in  possessioii  of  Miller — the 
defeiuknt  was  not  present. 

The  counsel  for  the  defendant  moved  to  exclude  from  the 
jury,  the  declarations  of  Miller,  which  was  refused,  and  he 
excepted. 

There  was  evidence  tending  to  show,  that  ^the  slave  re- 
mained in  Miller's  possession  from  the  time  of  his  purchase 
aintil  he  absconded,  controlling  him  as  his  own,  and  was  re- 
puted to  be  his  owner.  Also,  that  Miller  had  paid  all  the 
purchase  money  but  seventy  or  eighty  dollars,  and  that  Mil- 
ler had  obtained  possession  of  the  bill  of  sale  by  mistake.  A 
knowledge  of  all  these  facts  was  brought  Tiome  to  the  de- 
fendant before  he  purchased. 

The  court  charged  the  jury,  that  if  they  believed,  that  the 
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1.  A  package  containing  a  deposition  taken  in  Texas,  upon  which^is  a  cer- 
tificate purporting  to  be  made  by  the  poet  master  at  Richmond,  Texas, 
to  the  effect  that  it  was  deposited  in  his  office  by  one  of  the  commission- 
ers, which  is  post-marked,  Richmond,  Texas,  the  word  ship  printed  on  the 
envelope,  and  addressed  to  the  Clerk  of  the  Circnit  Court  of  Dallas  coun- 
ty, Cahawba,  and  also  poet-marked  New  Orleans,  if  the  package  reaches 
its  destination  without  any  mark  of  violence,  it  is  prima  fiuit  evidence 
that  it  was  fairly  transmitted. 

9l  One  who  bad  purchased  a  slave,  paid  the  principal  part  of  the  parohase 
money,  and  afterwards  rescinded  the  contract,  and  retained  possession  of 
the  slave  by  a  contract  of  hire,  is  a  competent  witness  for  the  vendor,  in  a 
suit  by  him  against  one  who  purchased  the  slave  at  a  sale  by  execution,  as 
the  property  of  the  witness.  His  competency  does  not  depend  upon  the 
fiict  of  the  vendor  having  repaid  the  purchase  money,  upon  the  rescission 
of  the  contract 

3.  What  was  said  or  done  by  either  party,  upon  the  rescission  of  the  coeh 
tnct,  18  a  fact,  and  may  be  proved  as  soch,  when  the  fact  of  a  rescission 
conies  in  question. 

Error  to  Dallas  Circuit  Court. 

Troyeb  by  the  defendant,  i^ainst  the  plaintiff,  for  the  coa- 
version  of  a  slave. 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  the 
plaintiff  produced  and  offered  to  publish,  a  packet,  containing 
a  deposition  received  by  the  clerk,  through  the  post  office  at 
Gahawba.  Upon  the  envelope  was  an  indorsement,  purport* 
ing  to  be  made  by  the  post  master  at  Richmond,  Fort  Bend 
county,  Texas,  to  the  effect  that  the  package  was  deposited 
in  the  post  office  at  that  place,  by  one  of  the  commissioners. 
It  was  post-marked,  "Richmond,  Fort  Bend  county,  Texas," 
and  addressed  to  the  Clerk  of  the  Circuit  Court  of  Dallas 
county,  Cahawba.  The  word  "  ship,"  was  printed  on  the 
envelope,  and  the  post-mark  of  the  New  Orleans  post  office 
stamped.  Both  the  post-mark  at  Richmond  and  at  New  Orr 
leans  bore  the  date  of  184  .     There  was  no  other  evidence 
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of  the  mode  of  transmission.  The  defendant  objected  to  the 
publication  of  the  testimony,  which  the  court  overruled,  and 
he  then  objected  to  the  reading  of  it,  which  the  court  also 
overruled,  and  he  excepted. 

The  deposition  was  made  by  one  Steplien  Miller,  and  the 
slave  in  question  had  been  sold  under  execution,  as  his  pro- 
perty, and  purchased  by  the  defendant.  Miller  proved,  that 
some  tune  previous  to  the  sale,  a  conditional  sale  of  the  slave 
had  been  made  to  him  by  the  plaintiff,  the  terms  of  which 
were,  that  no  title  was  to  vest  in  him,  until  he  had  completed 
the  payment.  That  the  condition  not  having  been  complied 
with,  the  bill  of  sale  was  delivered  up  to  plaintiff,  and  the  sale 
cancelled.  That  £ifler  this  rescission,  the  slave  remained  in 
the  possession  of  Miller,  on  a  contract  of  hire,  until  he  ab- 
sconded. This  was  all  previous  to  the  levy,  or  sale  of  the 
slave.  The  defendant  moved  to  exclude  the  testimony, 
which  motion  the  court  overruled  and  he  excepted. 

One  Borden,  a  witness  for  the  defendant,  testified  that  a 
bill  of  sale,  absolute  in  its  terms,  was  made  by  the  plaintiff  to 
Miller,  and  which  was  produced  in  evidence,  and  convejred 
the  slave  for  the  consideration  of  $450,  was  about  a  month  or 
six  weeks  before  Miller  absconded,  brought  to  witness  by 
Miller,  and  the  plaintiff — that  they  stated  that  Miller  not  hav- 
ing paid  all  the  purchase  money,  was  not  entitled  to  it,  and 
wished  to  deposit  it  with  witness,  who  had  been  the  agent  of 
the  plaintiff  to  receive  hire  for  the  slave.  At  the  time  of 
these  statements,  the  slave  was  in  possession  of  Miller — the 
defendant  was  not  present. 

The  ccHinsel  for  the  defendant  moved  to  exclude  from  the 
jury,  the  declarations  of  Miller,  which  was  refused,  and  he 
£jccepted. 

There  was  evidence  tending  to  show,  that  ^the  slave  re- 
mained in  Miller's  possession  from  the  time  of  his  purchase 
amtil  he  absconded,  controlling  him  as  his  own,  and  was  re- 
puted to  be  his  owner.  Also,  that  Miller  had  paid  all  the 
purchase  money  but  seventy  or  eighty  dollars,  and  that  Mil- 
ler had  obtained  possession  of  the  bill  of  sale  by  mistake.  A 
knowledge  of  all  these  facts  was  brought  Tiome  to  the  de- 
fendant before  he  purchased. 

The  court  charged  the  jury,  that  if  they  beliefBd,  that  the 
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contract  between  the  plaintiff  and  Miller,  was,  that  the  title 
of  the  slave  should  not  pass  out  of  the  plaintiff,  until  the  pay* 
ment  of  the  whole  of  the  purchase  money — and  if  it  had  not 
all  been  paid,  and  the  contract  was  rescinded  before  the  levy 
and  sale  of  the  slave  under  execution,  or  before  any  lien  at- 
tached, that  then,  although  the  proof  might  show  that  the 
whole  of  the  purchase  money,  except  seventy  or  eighty  dol- 
lars, had  been  paid,  the  plaintiff  was  entitled  to  recover  the 
value  of  the  slave.  To  this  charge  the  plaintiff  excepted, 
and  now  a3signs  all  these  matters  as  error. 

R.  Saffold,  for  plaintiff  in  error,  contended,  that  the  de« 
position  was  improperly  received,  and  that  there  was  no  guar* 
ranty  against  fraud,  and  imposition,  in  the  mode  here  adopt- 
ed for  its  transportation  from  Texas. 

That  the  witness.  Miller,  was  incompetent  from  interest, 
being  directly  interested  to  sustain  the  title  of  the  plaintiff^ 
as  otherwise  he  could  not  recover  from  him,  the  purchase 
money  paid  on  account  of  the  slave.  [3  Phil.  Ev.  C.  &  H^ 
Notes,  1531-36 ;  6  Paige,  76.] 

Te  declarations  of  Miller,  were  improperly  received,  not 
only  because  it  contradicted  the  deed,  but  also  because  it  was. 
was  evidently  collusive. 

The  charge  of  the  court  was  manifestly  wrong.  Conced- 
ing diat  his  title  was  conditional,  such  as  it  was,  it  was  lia- 
ble to  be  sold  for  his  debts.     [2  Stew.  276.] 

6.  W.  GAYI.E,  contra,  cited,  1  Ala.  660 ;  3  Id.  123,  440  ; 
4  Id.  336. 

ORMOND,  J. — Our  statutes  authorize  the  taking  of  dep<H 
sitions  as  a  mode  of  adducing  testimony,  but  there  is  no  9ta>-. 
tttte,  or  rule  of  court  prescribing  the  mode  of  transportation, 
when  die  deposition  is  taken  at  a  distant  place.  As  it  would 
be  exceedingly  inconvenient,  and  expensive,  to  send  a  special 
messenger,  the  mail  has  been  adopted  as  a  prop^  mode  of 
conveyance,  and  when  the  package  bears  the  post  maxk  of 
thd  D.  8.  mail,  and  no  marks  of  violence  appear  on  the'en-^ 
vjclope,  oui  practice  has  been  to  consider  it  as  prima  facie  ev- 
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idence,  that  It  was  in  the  condition  in  which  it  came  from  the 
hanps  of  the  commissioner. 

In  the  case  of  Innerarity  v.  Mims,  1  Ala.  665,  the  question 
was  presented  as  to  the  proper  mode  of  bringing  a  deposition 
to  the  notice  of  the  court,  taken  beyond  the  limits  of  the  U. 
States.  It  was  there  held,  that  it  would  be  sufficient  for  the 
commissioner  to  certify  upon  the  deposition,  that  he  had 
placed  it  on  board  some  vessel,  naming  it,  destined  to  some 
place  in  the  United  States,  or  in  some  post  office,  to  be  sent 
by  mail,  to  some  post  office  in  the  U.  States,  and  if  it  came 
to  hsmd  post-marked  accordingly,  the  presuniption,  in  the  ab- 
sence of  proof  to  the  contrary,  would  be,  that  the  statement 
was  true. 

In*  this  case,  the  post-^master  in  Texas,  has  certified  that  he 
received  it  from  the  commissioner.  It  bears  the  post-miurk  of 
his  office,  and  that  of  the  post-office  at  New-Orleans,  and  ar- 
rives according  to  its  direction  at  the  post-office  in  Cahawba, 
without  any  marks  of  violence,  or  any  circumstance  attend- 
ing it,  calculated  to  awaken  suspicion  of  unfair  dealing.  In 
our  opinion,  this  is  sufficient  evidence,  prima  fade  at  least, 
that  the  deposition  has  been  fairly  transmitted.  The  evi- 
dence of  its  fairness  is  such,  as  would  be  acted  on  without 
doubt,  in  any  of  the  ordinary  transactions  of  life,  and  we  can 
perceive  no  reason,  in  the  absence  of  a  positive  regulation  re- 
quiring the  observance  of  particular  forms,  why  it  should  not 
also  be  acted  on  in  courts  of  justice.  In  our  opinion,  the 
mode  of  certifying  the  deposition  in  this  case,  is  quite  as  sa- 
tisfactory as  the  mode  indicated  in  the  case  referred  to. 

We  will  take  notice  of  the  usual  mode  of  intercourse  be- 
tween this  and  other  countries,  and  if  it  is  by  vessels,  the  pre- 
sumption is,  that  the  post-master  of  the  foreign  coimtry, 
places  it  on  ship  board,  and  on  the  arrival  of  the  ship  at  its 
place  of  destination,  it  will  by  the  proper  officer  be  again  pat 
in  the  post-office,  which  will  be  indicated  by  the  i)ost-mark 
at  that  place. 

That  this  letter  was  designed  to  be  transported  in  part  by 
sea,  is  indicated  by  the  word  "  ship,"  marked  upon  it;  and 
we  judicially  know,  that  from  Texas  to  New-Orleans,  the 
usual  route  is  by  water.  (See  the  case  already  referred  to,  1 
Ala.  666.) 
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The  objectioir  to  the  witness  Miller,  rests  upon  the  ground 
of  interest.  The  facts  that  he  deposed  to^  were,  diat  he  had 
purchased  the  slare  in  question  from  the  pl^ntiff,  and  had 
paid  the  principal  part  of  the  purchase  money,  when  he  and 
the  plaintiff  agreed  to  rescind,  and  did  rescind  the  contract, 
after  which,  and  until  he  left  the  country,  he  hired  tlie  negro 
from  the  plaintiff.  After  this,  the  negro  was  sold  under  ex- 
ecution against  him,  and  purchased  by  the  defendant.  He 
is  supposed  to  be  interested,  because,  if  the  plaintiff  does  not 
succeed,  he  will  not  be  able  to  recover  back  the  purchase  mo- 
ney he  had  paid  the  plaintiff  before  the  rescision  of  the  con- 
tract. 

The  answer  to  this,  is,  first,  that  it  does  not  appear  that 
the  plaintiff  has  not  paid  him  already  ;  such  would  be  -the 
natural  preslimption,  in  the  absence  of  proof.  But  secondly^ 
if  he  still  owes  him  the  money,  he  cannot  avoid  the  pajnmieni 
of  it,  because  the  slave  has  been  sold  for  the  payment  of  Mil^ 
ler's-debts.  Surely,  it  would  be  no  answer  lo  Miller,  sueing 
for  his  debt,  that  a  stranger  had  seized  the  property  of  Hun- 
tington, and  appropriated  it  to  the  payment  of  a  debt  Miller 
owed  a  third  person.  If,  as  the  argument  supposes,  he  still 
owes  Miller  the  four  hundred  dollars,  he  cannot  avoid  the  pay- 
ment of  it,  by  the  payment  of  a  debt  Miller  owes  another,  ei- 
ther voluntarily  or  involuntarily,  by  a  trespass  committed  on 
him. 

It  might,  indeed,  perhaps,  well  be  doubted,  whether  he 
had  not  an  interest  directly  adverse  to  the  party  calling  liim. 
The  effect  was  to  discharge  a  debt,  which  he  owed,  by  the 
sale  of  the  slave ;  and  if  this  sale  is  declared  invalid,  it  might 
subject  him,  to  an  action,  at  the  suit  of  the  purchaser,  for 
the  recovery  of  the  money,  as  so  much  paid  to  his  use.  Be 
this  as  it  may,  he  certainly  had  no  legal  interest  in  swearing 
in  favor  of  the  plaintiff,  and  if  from  his  condition,  he  may  be 
presumed  to  have  a  bias  in  favor  of  either,  it  would  go  to  his 
credit. 

The  objection  to  the  testimony  of  Bowden,  is,  that  it  re- 
lates to  the  declarations  of  Miller.  The  declarations,  here 
referred  to,  is  the  conversation,  which  took  place  at  the  time 
of  the  rescision  of  the  contract.    .This  is,  properly  speaking, 
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from  Mnr.  Olds  death  until  this  suit  was  commenced.  The 
defendant  moved  the  court  to  charge,  that  these  fkqta  were 
not  sufficient  to  isstabl^h  a  conversion,  without  a  demand 
and  refusal,  which  charge  the  court  refused,  and  charged, 
that  these  foots,  if  proved,  would  dispense  with  the  necessitf 
of  proof  of  a  demand,  to  which  the  defendant  excepted. 
These  matters  are  now  assigned  as  error. 

R.  Saitoli),  for  plaintiff  in  error.    . 

Edwards,  contra,  cited,  7  Ala.  658 ;  8  Pick.  165 ;  34  Id. 
38,  »42;  4  Id.  S78;  1  Phil.  Ev.  831 ;  8  Id.  1«4,  15T,  585; 
11  S.  «&  R.  380 ;  1  Starkic  Ev.  47,  60.] 

ORMOND,  J. — We  think  the  decision  made  by  this  eonrt 
in  Olds  V.  Powell,  7  Ala.  652,  determines  most,  if  not  all  the 
questions  of  evidence  raised  upon  this  record.  That  case, 
and  this,  arise  out  of  the  same  transaction.  In  both,  the 
question  is,  what  did  the  father  intend,  when  the  slaves 
were  sent  home  to  the  son-in-law?  Did  he  design  to  make 
an  absolute,  or  a  qualified  gift  ?  To  ascertain  this  fact,  it 
was  decided,  that  the  declaraHons  of  the  father^n-lawj  at, 
w  about  the  time,  explanatory  of  his  intention,  was  com- 
petent testimony.  It  was  not  intended  to  limit  the  period 
of  making  these  declarations,  to  the  precke  point  of  time 
when  the  slaves  were  sent.  It  would  generally  happen  in 
such  cases  as  the  present,  that  some  discussion  would  be  had 
in  the  family,  before  the  property  was  lent,  or  given.  When 
the  property  consisted  of  slaves,  it  is  reasonable  to  suppose, 
that  the  wishes  of  the  child  would  to  some  extent  be  con- 
sulted, as  they  would  generally  have  a  preference. 

Such  appears  to  have;  been  the  case  here  what  negroes  the 
son-in-law  was  to  have,  and  the  nature  of  the  title  he  was  to 
get  to  them,  appears  to  have  been  fiilly  discussed  in  the  fam- 
ily, in  the  interval  between  the  marriage  in  August,  1840, 
and  the  succeeding  January,  when  the  plaintiff  and  his  wife 
commenced  housekeeping.  The  declarations  therefore  of 
the  father,  during  this  interval,  explaining  the  nature  of  the 
title  he  intended  to  give,  made  in  reference  to  the  loan  <^ 
gift  of  these  slave  to  the  plaintiff,  or  his  wife,  would  be 
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competent  evidence  of  his  intention.  What  he  said  after- 
wards, when  the  act  was  consummated,  was  not  competent 
evidence  for  him,  as  he  could  not  then  alter,  limit,  or  change 
the  title  he  had  made. 

The  deposition  of  Mrs.  Gilmer,  the  first  witness,  was  pro- 
perly rejected,  as  it  appears  to  relate,  so  far  as  it  is  pertinent; 
to  a  period  anterior  to  the  marriage ;  as  where  she  speaks  of 
what  her  father  said  when  she  received  her  own  portion-;  and 
to  a  time  subsequent  to  the  delivery  of  the  slaves,  when  ^he 
states  the  reason  her  father  gaye,  why  "  he  had  not  entailed 
them."  This  appears  to  point  to  a  time  subsequent  to  the 
delivery,  and  was  properly  rejected. 

That  portion  of  Frances  Powell' s  deposition  which  relates 
to  the  defendant's  declarations  before  the  negroes  were  sent, 
should  have  been  admitted — ^what  she  states  of  what  he  said 
after  they  were  sent,  does  not  vitiate  the  previous  part,  which 
evidently  points  to  declarations  after  the  marriage,  and  relates 
to  this  particular  slave,  and  the  character  of  the  title  the 
plaintiff  was  to  get,  when  she  was  sent. 

The  deposition  of  Seymour  Powell,  for  reasons  already 
given,  was  properly  excluded ;  it  does  not  appear  that  the 
declarations  were  in  relation  to  these  slaves. 

The  evidence  of  Abner  PowellValls  within  the  rules  here 
laid  down.  The  conversation  with  defendant,  deposed  to, 
was  in  relation  to  these  slaves,  and  to  the  nature  of  the  title 
the  defendant  intended  to  make  to  them,  to  the  plsdntiff.  It 
was  some  time  after  the  marriage,  being  the  latter  part  of 
the  year  1840,  and  but  a  short  time  before  the  slaves  were 
actually  sent  home  to  the  plaintiff;  it  was  therefore  compe- 
tent testimony  of  the  intention  of  the  defendant,  to  give  the 
plaintiff  a  qualified,  and  not  an  absolute  right  to  the  slaves. 

In  reference  to  all  these  declarations  of  intention,  prior  to 
the  actual  delivery,  it  is  proper  to  remark,  that  they  are  weak- 
er in  proportion  as  they  recede  from  the  time  of  the  delivery, 
and  will  be  entirely  valueless,  if  at  the  time  of  the  delivery, 
a  contrary  intention  was  expressed,  or  if  from  any  other  fact 
attending  the  transaction,  it  could  be  presumed  the  intention 
previously  formed,  had  been  abandoned. 

The  court  erred  in  excluding  the  testimony  oif  the  juror, 
called  to  sustain  the  witness,  whose  credit  had  been  im- 
109 


866 ALABAMA, 

Turner,  et  aL  ▼.  Blown. 


peached.  The  admissions  made  by  him  on  the  cio«»-ezaiiu- 
nation,  may  have  shown  to  the  jury,  that  his  recollection  of 
what  transpired  on  the  trial,  was  too  imperfect  to  be  relied 
on ;  but  that  was  a  matter  which  the  court  could  not  deter- 
mine. It  was  peculiarly  the  province  of  the  jury  to  decide, 
what  weight  his  testimony  was  entitled  to,  in  support  of  the 
witness. 

The  facts  proved,  were  doubtless  quite  sufficient  to  estab- 
lish a  conversion  of  the  slave.  The  employment  of  her  by 
the  defendant  for  such  a  length  of  time,  in  the  ordinary  avo* 
cations  of  a  domestic,  and  as  part  of  his  own  household,  is 
quite  sufficient  to  require  explanation  from  him,  showing 
why  he  retained  the  possession.  Instead  of  which  we  find 
he  is  now  assening  title  to  the  slave,  and  denying  that  the 
plaintiff  ever  had  any  right  to  her.  In  such  a  case,  as  it  is 
clear  a  demand  would  have  been  met  by  a  refusal,  no  de- 
mand is  necessary. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


TURNER,  M  AL.  V.  BROWN,  m  al. 

1.  A  variance  between  the  writ  ajod  declaration,  must  be  pleaded  in  abate- 
ment,  or  in  a  proper  case  may  be  reached  upon  the  trial  by  an  objection 
to  the  testimony,  for  a  variance.  The  court  is  not  bound  to  strike  the  de- 
chuation  from  the  file  for  this  cause. 

2.  After  judgment,  all  defects  of  fcmn,  not  previously  objected  te,  are  cuied 
by  the  statute  afjeofaSii. 

Writ  of  Error  to  the  Circuit  Court  of  Butler. 

AssuKPsrT  by  the  defendants^  against  the  plaintiffs  ia 
error.  The  writ  is  sued  out  by  Angus  Brown  and  OeoEge 
iKeese,  who  sue  for  the  use,  &c.    The  declaration  is  ia  the 
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of  Angus  Brown,  who  sues,  4*c.  To  which  the  plea 
of  n9H  assumpsit  was  filed. 

After  the  cause  had  been  put  to  the  jury,  the  defendants 
moyed  for  leave  tp  withdraw  their  plea,  which  the  court  grant* 
ed:  They  then  moved  the  court  to  strike  the  declaration 
from  the  file  of  papers  in  the  cause,  which  the  court  refused, 
and  the.  defendants  excepted ;  and  declining  to  plead,  the 
court,  rendered  judgment  by  nil  diciij  in  favor  of  Angus 
Brown  and  George  Reese  for  the  use,  &,c. 

The  assignments  of  error  are  in  refusing  to  strike  the  decla- 
ration from  the  files,  it  being  unauUiorissed  by  the  writ. 

2.  In  rendering  judgment  on  an  insufficient  declaration. 

3.  In  rendering  a  judgment  not  authorized  by  the  decla- 
ration. 

T.  J.  JujDGE,  for  the  plaintiff  in  error,  contended,  that  it 
was  not  of  universal  application,  that  a  variance  between  the 
writ  and  declaration  must  be  pleaded  in  abatement — but  that 
the  court  would,  on  motion,  wh^re  there  was  a  departure 
from  tixe  writ,  direct  the  execution  to  be  taken  from  the  files* 
He  cited  1  Ala.  74;  id.  525 ;  3  id.  154;  4  id.  1I& 

Watts,  contra. — ^The  variance  between  the  writ  and  de^ 
daration,  can  only  be  taken  advantage  of  by  plea  in  abate* 
ment     9  Porter,  195 ;  3  id.  741. 

The  judgment  is  a  clerical  mistake,  which  may  be  amend" 
ed  here,  at  the  costs  of  the  plaintiff  in  error.     1  Ala.  205. 

The  motion  to  take  the  declaration  from  the  files,  was  ad- 
dressed to  the  discretion  of  the  court,  and  is  not  revisable. 
9  Porter,  136.     See  also  7  Ala.  788,  829. 

ORMOND,  J. — ^The  motion  to  strike  the  declaration  from 
the  files,  for  a  variance  between  that  and  the  writ,  was  ad- 
dressed to  the  discretion  of  the  court  below,  and  cannot  be  re- 
vised here.  The  appropriate  mode  of  taking  advantage  of 
such  an  omission,  or  defect,  is,  by  plea  in  abatement,  if  that 
is  not  done  the  court  is  not  under  an  imperious  necessity,  of 
acting  in  this  nummary  way. 

The  omission  in  the  declaration,  to  insert  the  name  of  one 
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All  the  instructions  prayed  for  ought  to  have- been  gtven»  b&* 
cause  it  was  the  duty  of  the  court  to  construe  the  written  evi* 
dence,  which  was  clear  and  explicit,  and  in  accordance  with  the 
opinion  of  this  court,  when  this  question  was  hero  before.  [5 
Ala.  251.] 

The  payment  of  the  Rail  Road  notes  on  the  discount  of  this 
bill  of  exchange,  was  merely  the  consummation  of  the  contract 
made  by  the  Bank  with  the  Company,  by  which  it  agreed  to  re- 
ceive and  give  circulation  to  its  notes,  and  having  received  them 
with  this  intent,  the  notes  in  the  hands  of  the  Bank  were  void, 
without  reference  to  the  contract,  and  could  not  form  a  valid  con* 
sideration  for  any  contract  For  a  case  expredsly  in  point,  see 
2  Hill,  451,  458. 

The  notes  having  been  illegally  issued,  were  not  binding  on 
the  Rail  Road,  and  were  void  in  the  hands  of  all  who  knew  of 
the  illegal  intent,  and  of  this  the  form  of  the  bill  was  sufficient  to 
show  they  were  intended  to  circulate  as  money,  and  the  Compa- 
ny, was  not  estopped  from  making  this  defence.  [8  G.  &  J. 
248.] 

It  is  a  general  principle,  applicable  to  all  contracts,  that  what- 
ever may  be  fairly  inferred  from  its  Xerms,  is  in  judgment  of  law 
conUined  in  it.  [14  Wend.  114;  6  Hill,  147;  10  Bing.  107;  7 
Wend.  84;  7  Port  497;  2  Ala.  Rep.  425;  lb.  451 ;  1  lb.  160, 
436,] 

They  also  cited  9  Porter,  39,  67 ;  1  Ala.  607, 622 ;  4  Peters, 
410. 

m 

Elmore  and  Bels£r,  contra.  There  is  no  variance  in  the 
testimony  now,  and  when  this  case  was  here  before,  and  the 
charge  of  the  court  is  in  direct  conformity  with  the  opinion  of  this 
court.     [5  Ala.  251.] 

The  Bank  having  under  its  contract  received  these  notes  in 
payment  of  debts,  could  have  recovered  them  from  the  R.  Road 
Co.,  as  their  contract  with  the  R.  Road  Co.  was  to  receive  such 
notes  only  as  the  Company  could  lawfully  issue,  and  having  ex- 
changed this  paper,  for  that  of  the  defendant,  may  recover  from 
him.     [9  Peters,  378.] 

But  if  the  contract  between  the  Bank  and  the  Rail  Road  Co. 
was  iHicit,  it  is  no  defence  to  the  defendant  [8  Rand.  186;  6 
Wheaton,349;  2  Ala.  486;  9Mass.  428;  16  Id.  94;  lOF^ten, 
344.] 
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BABCOCK  V.  HUNTINGTON. 

1.  A  packBge  containing  a  deposition  taken  in  Texas,  upon  which^is  a  cer- 
tificate puiporting  to  be  made  by  the  poet  master  at  Richmond,  Texas, 
to  the  effect  that  it  was  deposited  in  his  office  by  one  of  tlie  commission- 
ers, which  is  post-marked,  Richmond,  Texas,  the  word  ship  printed  on  the 
envelope,  and  addressed  to  the  Clerk  of  the  Circuit  Court  of  Dallas  coun- 
ty, Cahawba,  and  also  post-marked  New  Orleans,  if  the  packa^  reaches 
its  destination  without  any  mark  of  violence,  it  is  prima  faeit  evidence 
tbat  it  was  fairly  tranBmitted. 

Sl  One  who  had  pazchaaed  a  slave,  paid  the  principal  part  of  the  purchase 
money,  and  afterwards  rescinded  the  contract,  and  retained  possession  of 
the  slave  by  a  contract  of  hire,  is  a  competent  witness  for  the  vendor,  in  a 
suit  by  him  against  one  who  purchased  the  slave  at  a  sale  by  execution,  as 
the  property  of  the  witness.  His  competency  does  not  depend  upon  the 
fact  of  the  vendor  having  repaid  the  purchase  money,  upon  the  rescission 
of  the  contract 

3.  What  was  said  or  done  by  either  party,  upon  the  rescission  of  the  co^ 
tract,  is  a  fact,  and  may  be  proved  as  such,  when  the  fact  of  a  resoidsion 
comes  in  question. 

Error  to  Dallas  Circuit  Court. 

TaovER  by  the  defendant,  against  the  plaintiff,  for  the  con- 
version of  a  slave. 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  the 
plaintiff  produced  and  offered  to  publish,  a  packet,  containing 
a  deposition  received  by  the  clerk,  through  the  post  office  at 
Oahawba.  Upon  the  envelope  was  an  indorsement,  purportr 
ing  to  be  made  by  the  post  master  at  Richmond,  Fort  Bend 
county,  Texas,  to  the  effect  that  the  package  was  deposited 
in  the  post  office  at  that  place,  by  one  of  the  commissioners. 
It  was  post-marked,  "Richmond,  Fort  Bend  county,  Texas,'* 
and  addressed  to  the  Clerk  of  the  Circuit  Court  of  Dallas 
county,  Cahawba.  The  word  "  ship,"  was  printed  on  the 
envelope,  and  the  post-mark  of  the  New  Orleans  post  office 
stamped.  Both  the  post-mark  at  Richmond  and  at  New  Or* 
leans  bore  the  date  of  184  .     There  was  no  other  evidence 
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of  the  mode  of  transmission.  The  defendant  objected  to  the 
publication  of  the  testimony,  which  the  court  overruled,  and 
he  then  objected  to  the  reading  of  it,  which  the  court  also 
overruled,  and  he  excepted. 

The  deposition  was  made  by  one  Stephen  Miller,  and  the 
slave  in  question  had  been  sold  under  execution,  as  his  pro- 
perty, and  purchased  by  the  defendant.  Miller  proved,  that 
some  time  previous  to  the  sale,  a  conditional  sale  of  the  slave 
had  been  made  to  him  by  the  plaintiff,  the  terms  of  which 
were,  that  no  title  was  to  vest  in  him,  until  he  had  completed 
the  payment.  That  the  condition  not  having  been  complied 
with,  the  bill  of  sale  was  delivered  up  to  plaintiff,  and  the  sale 
cancelled.  That  after  this  rescission,  the  slave  remained  in 
the  possession  of  Miller,  on  a  contract  of  hire,  until  he  ab- 
sconded. This  was  all  previous  to  the  levy,  or  sale  of  the 
slave.  The  defendant  moved  to  exclude  the  testimony, 
which  motion  the  court  overruled  and  he  excepted. 

One  Borden,  a  witness  for  the  defendant,  testified  that  a 
bill  of  sale,  absolute  in  its  terms,  was  made  by  the  plaintiff  to 
Miller,  and  which  was  produced  in  evidence,  and  conveyed 
the  slave  for  the  consideration  of  $450,  was  about  a  month  or 
six  weeks  before  Miller  absconded,  brought  to  witness  by 
Miller,  and  the  plaintiff — ^that  they  stated  that  Miller  not  hav- 
ing paid  all  the  purchase  money,  was  not  entitled  to  it,  and 
wished  to  deposit  it  with  witness,  who  had  been  the  agent  of 
the  plaintiff  to  receive  hire  for  the  slave.  At  the  time  of 
these  statements,  the  slave  was  in  possession  of  Miller — the 
defendant  was  not  present 

The  counsel  for  the  defendant  moved  to  exclude  from  the 
jury,  the  declarations  of  Miller,  which  was  refused,  and  he 
excepted 

There  was  evidence  tending  to  show,  that  'the  slave  re- 
mained in  Miller's  possession  from  the  time  of  his  purchase 
until  he  absconded,  controlling  him  as  his  own,  and  was  re- 
puted to  be  his  owner.  Also,  that  Miller  had  paid  all  the 
purchase  money  but  seventy  or  eighty  dollars,  and  that  Mil- 
ler had  obtained  possession  of  the  bill  of  sale  by  mistake.  A 
knowledge  of  all  these  facts  was  brought  liome  to  the  de- 
fendant before  he  purchased. 

The  court  charged  the  jury,  that  if  they  belie^red,  that  the 
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contract  between  the  plaintiff  and  Miller,  was,  that  the  title 
of  the  slave  should  not  pass  out  of  the  plaintiff,  until  the  pay* 
ment  of  the  whole  of  the  purchase  money — and  if  it  had  not 
all  been  paid,  and  the  contract  was  rescinded  before  the  lery 
and  sale  of  the  slave  under  execution,  or  before  any  lien  at- 
tached, that  then,  although  the  proof  might  show  that  the 
whole  of  the  purchase  money,  except  seventy  or  eighty  dol- 
lars, had  been  paid,  the  plaintiff  was  entitled  to  recover  the 
value  of  the  slave.  To  this  charge  the  plaintiff  excepted, 
and  now  assigns  all  these  matters  as  error. 

R.  Safvold,  for  plaintiff  in  error,  contended,  that  the  de^ 
position  was  improperly  received,  and  that  there  was  no  gua-* 
ranty  against  fraud,  and  imposition,  in  the  mode  here  adopt- 
ed for  its  transportation  from  Texas. 

That  the  witness.  Miller,  was  incompetent  from  interest, 
being  directly  interested  to  sustain  the  title  of  the  plaintiff, 
as  otherwise  he  could  not  recover  from  him,  the  purchase 
money  paid  on  account  of  the  slave.  [3  Phil.  Ev.  C.  &,  H« 
Notes,  1531-36 ;  6  Paige,  76.] 

T  e  declarations  of  Miller,  were  improperly  received,  not 
only  because  it  contradicted  the  deed,  but  also  because  it  was 
was  evidently  collusive. 

The  charge  of  the  court  was  manifestly  wrong.  Conced- 
ing that  his  title  was  conditional,  such  as  it  was,  it  was  lia- 
ble to  be  sold  for  his  debts.     [2  Stew.  276.] 

6.  W.  Oatle,  contra,  cited,  1  Ala.  660 ;  3  Id.  123,  440  } 
4  Id.  336. 

ORMOND,  J. — Our  statutes  authorize  the  taking  of  depo^ 
sitions  as  a  mode  of  adducing  testimony,  but  there  is  no  star-, 
tute,  or  rule  of  court  prescribing  the  mode  of  transportation, 
when  ibe  deposition  is  taken  at  a  distant  place.  As  it  would 
be  exceedingly  inconvenient,  and  expensive,  to  send  a  special 
messenger,  the  mail  has  been  adopted  as  a  proper  mode  of 
conveyance,  and  when  the  package  bears  the  post  mark  of 
Une  U.  8.  mail,  and  no  marks  of  violence  appear  on  the* en- 
velope, our  practice  has  been  to  consider  it  as  prima  facie  ev*- 
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idence,  thatlt  was  in  the  condition  in  which  it  came  from  the 
hanps  of  the  commisi^ioner. 

In  the  case  of  Innerarity  v.  Mims,  1  Ala.  665,  the  question 
was  presented  as  to  the  proper  mode  of  bringing  a  deposition 
to  the  notice  of  the  court,  taken  beyond  the  limits  of  the  U. 
States.  It  was  there  held,  that  it  would  be  sufScient  for  the 
commissioner  to  certify  upon  the  deposition,  that  he  had 
placed  it  on  board  some  vessel,  naming  it,  destined  to  some 
place  in  the  United  States,  or  in  some  post  office,  to  be  sent 
by  mail,  to  some  post  office  in  the  U.  States,  and  if  it  came 
to  hand  post-marked  accordingly,  the  presuniption,  in  the  ab- 
sence of  proof  to  the  contrary,  would  be,  that  the  statement 
was  true. 

In*  this  case,  the  post^master  in  Texas,  has  certified  that  he 
received  it  from  the  commissioner.  It  bears  the  post-mark  of 
his  office,  and  that  of  the  post-office  at  New-Orleans,  and  ar- 
rives according  to  its  direction  at  the  post-office  in  Cahawba, 
without  any  marks  of  violence,  or  any  circumstance  attend* 
ing  it,  calculated  to  awaken  suspicion  of  unfair  dealing.  In 
our  opinion,  this  is  sufficient  evidence,  prima  fade  at  least, 
that  the  deposition  has  been  fairly  transmitted.  The  evi- 
d^ice  of  its  fairness  is  such,  as  would  be  acted  on  without 
doubt,  in  any  of  the  ordinary  transactions  of  life,  and  we  can 
perceive  no  reason,  in  the  absence  of  a  positive  regulation  re- 
quiring the  observance  of  particular  forms,  why  it  should  not 
also  be  acted  on  in  courts  of  justice.  In  our  opinion,  the 
mode  of  certifying  the  deposition  in  this  case,  is  quite  as  sa- 
tisfactory as  the  mode  indicated  in  the  case  referred  to. 

We  will  take  notice  of  the  usual  mode  of  intercourse  be- 
tween this  and  other  countries,  and  if  it  is  by  vessels,  the  pre- 
sumption is,  that  the  post-master  of  the  foreign  country, 
places  it  on  ship  board,  and  on  the  arrival  of  the  ship  at  its 
place  of  destination,  it  will  by  the  proper  officer  be  again  pat 
in  the  post-office,  which  will  be  indicated  by  the  post-mark 
at  that  place. 

That  this  letter  was  designed  to  be  transported  in  part  by 
sea,  is  indicated  by  the  word  "  ship,"  marked  upon  ft ;  and 
we  judicially  know,  that  from  Texas  to  New-Orleans,  the 
usual  route  is  by  water.  (See  the  case  already  referred  to,  1 
Ala.  665.) 
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The  objectiozr  to  the  witness  Miller,  rests  upon  the  ground 
of  interest.  The  facts  that  he  deposed  to^  were,  that  he  had 
purchased  the  slave  in  question  from  the  plaintiif,  and  had 
paid  the  principal  part  of  the  purchase  money,  when  he  and 
the  plaintiff  agreed  to  rescind,  and  did  rescind  the  contract, 
after  which,  and  until  he  left  the  country,  he  hired  tlie  negro 
from  the  plaintiff.  After  this,  the  negro  was  sold  under  ex- 
ecution against  him,  and  purchased  by  the  defendant.  He 
is  supposed  to  be  interested,  because,  if  the  plaintiff  does  not 
succeed,  he  will  not  be  able  to  recover  back  the  purchase  mo- 
ney he  had  paid  the  plaintiff  before  the  rescision  of  the  con- 
tract. 

The  answer  to  this,  is,  first,  that  it  does  not  appear  that 
the  {daintiff  has  not  paid  him  already  ;  such  would  be  -the 
natural  preslimption,  in  the  absence  of  proof.  But  secondly, 
if  he  still  owes  him  the  money,  he  cannot  avoid  the  payment 
of  it,  because  the  slave  has  been  sold  for  the  payment  of  Mil- 
ler's debts.  Surely,  it  would  be  no  answer  to  Miller,  sueing 
for  his  debt,  that  a  stranger  had  seized  the  property  of  Hun- 
tington, and  appropriated  it  to  the  payment  of  *a  debt  Miller 
owed  a  third  person.  If,  as  the  argument  supposes,  he  still 
owes  Miller  the  four  hundred  dollars,  he  cannot  avoid  the  pay- 
ment of  it,  by  the  payment  of  a  debt  Miller  owes  another,  ei- 
ther voluntarily  or  involunt^ily,  by  a  .trespass  committed  on 
him. 

It  might,  indeed,  perhaps,  well  be  doubted,  whether  he 
had  not  an  interest  directly  adverse  to  the  party  calling  liim; 
The  effect  was  to  discharge  a  debt,  which  he  owed,  by  the 
sale  of  the  slave;  and  if  this  feale  is  declared  invalid,  it  might 
subject  him,  to  an  action,  at  the  suit  of  the  purchaser,  for 
the  recovery  of  the  money,  as  so  much  paid  to  his  use.  Be 
this  as  it  may,  he  certainly  had  no  legal  interest  in  swearing 
in  favor  of  the  plaintiff,  and  if  from  his  condition,  he  may^  be 
presumed  to  have  a  bias  in  favor  of  either,  it  would  go  to  his 
credit. 

The  objection  to  the  testimony  of  Bowden,  is,  that  it  re- 
lates to  the  declarations  of  Miller.  The  declarations,  here 
referred  to,  is  the  conversation,  which  took  place  at  the  time 
of  the  rescision  of  the  contract.    .This  is,  properly  speaking, 
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a  fact.  It  is  diCBcult  to  imagine,  how  the  rescision  could  be 
established,  but  by  proving  what  the  parties  said,  and  did, 
when  it  took  place,  and  as  it  regards  the  hiring  of  the  slave 
by  Miller,  the  witness  says  he  was  the  agent  of  the  plaintiff. 
If  however  they  are  considered  as  the  mere  declarations  of 
Miller,  being  declarations  in  regard  to  his  title  to  property 
then  in  his  possession,  and  made  against  his  interest,  they 
would  be  admissible.  [Willes  v.  Farley,  3  Oarr.  !f  P.  395  \ 
jGrarey  v.  Frost  &  Dickinson,  5  Ala.  640 ;  Bliss  v.  Winston, 
1  Ala.  344,  and  many  subsequent  cases] 

We  need  not  enter  upen  the  enquiry,  whether  it  was  ad- 
missible to  prove,  that  the  bill  of  sale  though  absolute  in  its 
terms,  was  intended  to  be  conditional,  and  that  the  title  was 
to  remain  in  the  vendor,  until  the  purchase  money  was  paid, 
because  it  seems  to  us  wholly  inunaterial.  Whether  the  sale 
was  absolute,  or  conditional,  if  it  was  cancelled  before  the 
lien  of  the  execution  attached,  under  which  the  defendant 
claims  as  purchaser,  he  has  no  interest  in  the  question,  as  in 
either  event  he  could  not  derive  title  through  the  execution. 

This  transaction  has  certainly  a  very  suspicious  appear- 
ance ;  but  with  the  hona  fides  of  the  matter.  We  have  no  con- 
cern ;  that  was  exclusively  for  the  consideration  of  the  jury. 
If  the  contract  between  Miller  'and  the  plaintiff  was  in  fact 
rescinded,  the  title  to  the  slave  immediately  revested  in  the 
plaintiff;  and  if  he  was  then  and  still  remains  indebted  to 
Miller,  for  the  purcliase  money  which  had  been  paid  previous 
to  the  rescission  of  the  contract,  that  could  not  affeot  his  title 
to  the  slave,  or  subject  it  to  the  payment  of  Miller's  debts,  un- 
less whilst  he  owned  it,  a  lien  had  been  acquired  upon  it,  a 
question  upon  which  the  jury  have  passed. 

This  was  the  law,  as  given  by  the  court  to  the  jury,  and 
its  judgment  must  therefore  be  affirmed. 
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WHETSTONE  v.  THE  BANK  AT  MONTGOMERY. 

1.  The  decision  in  the  cose  of  Crocheron  v.  The  Bank  at  Montgomeiy,  5 
Ala.  251,  reconsidered  and  affirmed. 

2.  A  witness  who  is  a  director  of  a  bank,  cannot  be  asked  whether  the  other 
directors  of  the  bank  and  himself,  knew  with  what  intention  a  rail  road 
company  issued  certain  bills  or  notes. 

Error  to  the  Circuit  Court  of  Montgomery. 

.  Motion  by  the  Bank  for  judgment  against  the  plaintiff  in  error, 
as  indorser  of  a  bill  of  exchange  for  81000,  and  judgment  for  the 
Bank. 

Upon  the  trial,  as  appears  by  a  bill  of  exceptions,  the  de- 
fendant read  to  the  jury,  the  second  section  of  the  charter  of  the 
Montgomery  Rail  Road  Company — a  communication  from  Chas. 
T.  Pollard,  its  President,  dated  28th  February,  1838— the  report 
of  a  committee  of  the  Directors  of  the  Bank,  dated  7th  March, 
1838,  upon  said  communication — a  contract  between  the  Bank 
and  the  Rail  Road  Company,  made  shortly  after  the  report  was 
adopted  By  the  Bank — the  remonstrance  of  certain  Bank  Com- 
missioners, addressed  to  the  President  and  Directors  of  the  Bank 
— the  report  of  a  committee  of  the  Directors  upon  the  remon- 
strance, and  certain  engraved  notes  or  bills,  resembling  ordina- 
ry bank  notes  or  bills,  used  for  circulation,  issued  June,  1838,  un- 
der the  seal  of  the  Montgomery  Rail  Road  Co.,  in  sums  of  three 
and  and  twenty  dollars  respectively,  issued  by  the  Rail  Road  Co. 
payable  twelve  months  after  date,  to  divers  persons  respectively, 
at  said  bank,  signed  by  N.  E.  Benson,  as  Secretary,  and  Charles 
T.  Pollard  as  President ;  and  proved  that  the  notes  and  bills  were 
engraved  at  an  expense  of  not  less  than  $500,  the  blanks  being 
filled  up  with  a  pen.  These  papers  were  read  from  a  printed 
pamphlet,  by  consent,  and  made  part  of  the  bill  of  exceptions. 

It  was  also  proved  by  Pollard,  that  the  communication,  report, 
contract,  &c.  related  to  the  same  transaction — that  the  notes,  or 
bills  read  to  the  jury,  issued  by  the  company,  were  the  «  bills  of 
credit,"  «  notes,**  «  bills,**  «  promissory  notes,**  and  «  paper  of  the 
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'  company,"  refetred  to  in  the  said  communication,  report,  and 
contract — that  the  notes,  bonds,  or  bills,  were  issued  in  no  in- 
stance, except  to  pay  debts  due  by  the  company,  and  then  only 
to  their  creditors.  That  the  notes  or  bills  were  made  payable  lo 
the  .creditors  respectively,  who  were  bona  fide  creditors,  for 
work  and  labor  done  and  materials  furnished. 

The  defendant  proved  by  the  cashier  of  the  Bank,  that  the 
notes  of  the  Rail  Road  Company,  were  received  by  the  Bank  in 
payment  of  the  debts  due  the  Bank  from  its  debtors,  and  did  not 
receive  any  from  the  company — that  these  notes  were  the  only 
consideration  for  the  bill  sued  upon,  and  certain  other  bills,  dis- 
counted by  the  Bank  at  the  same  time.  That  the  Wetumpka 
and  Coosa  Rail  Road  Company,  made  several  applications  ft>  the 
Bank  for  a  large  loan,  which  the  Bank  rejected.  That  the  same 
company,  then  requested  the  loan  of  $20,000  in  the  notes  or  bills 
of  the  Montgomery  Rail  Road  Co.,  which  the  Bank  had  in  its 
vaults,  stating  that  it  would  answer  them  as  well  as  Bank  paper ; 
and  that  accordingly  the  loan  was  made  on  the  security  of  bills 
drawn  by  individuals  of  the  company. 

He  further  proved,  that  the  Bank,  before  it  received  the  notes 
of  the  Montgomeiy  R.  Road  Co.  in  payment  of  debts,  was  se- 
cured against  loss,  by  promissory  notes  deposited  with  it  by  the 
Rail  Road  Co.  and  also  by  a  mortgage  upon  the  road  and  its  fix- 
tures. 

The  defendant  further  proved  by  Silas  Ames,  that  he  was  a 
Director  of  the  Bank  in  the  year  1838,  and  proposed  to  ask  him, 
whether  the  Directors  of  the  Bank  knew  that  the  paper  which 
was  to  be  issM^d  by  the  Rail  Road  Co.  under  the  contract  with 
the  Bank,  was  intended  by  the  Company  as  current  Bank  bills, 
or  as  a  circulation  in  the  coqE^munity.  The  plaintiff  objected  to 
the  question,  and  the  court  sustained  the  objection. 

The  defendant  then  proved,  that  the  notes  of  the  company  cir- 
culated as  money  in  the  community,  sometimes  at  pan  and  some- 
tinoes  under  par  in  small  amounts.  It  was  also  in  proof,  that  the 
plaintiff  did  not  receive  the  Rail  Road  notes  on  deposit,  and  that 
at  the  time  of  the  arrangement  between  the  plaintiff  and  the  Rail 
Road  Co.,  the  latter  was  greatly  embarrassed,  but  in  consequence 
of  the  arrangement  was  enabled  to  resume  the  work,  and  carry 
it  on  to  its  completion. 

This  being  all  the  testimony,  the  court  charged  the  jury,  that 
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they  must  consider  all  the  facts  and  circumstances  before  them 
and  ascertain  the  intention  with  which  the  Montgomery  Rail  R 
Co.  issued  the  said  notes  or  bills.  That  the  question  of  intention 
was  a  matter  peculiarly  for  their  determination — if  th^  were  . 
coQviQced  that  the  Rail  Road  Co.  issued  these  notes,  or  bills,  to 
pay  their  debts,  and  at  the  same  time  to  circulate  in  the  commu- 
nity as  current  bank  bills,  and  if  the  Bank  knew  they  were  sa  is- 
sued, then  if  they  were  the  consideration  of  the  bill  sued  on,  they 
must  find,  for  th^  defendants,  unless  they  were  satisfied  by  aifir- 
nnative  proof  that  the  Bank  had  received  the  notes,  or  bills,  of  the 
Rail  Road  Company  in  a  regular  business  transaction,  from  a 
bona  fide  holder,  who  had  received  them  without  knowledge  of 
the  intention  to  circulate  them  as  money.  That  if  the  Bank  so 
received  them,  or  from  one  who  had  received  them  from  some 
bona  fide  holder,  ignorant  of^such  intention  to  circulate  them  as 
money,  they  must  find  for  the  plaintifL 

The  defendant  prayed  the  following  instructions :  1.  That 
though  the  creditors  of  the  Rail  Road  Company,  to  whom  the 
'  Company  paid  these  notes,  or  bills,  did  not  know  they  were  inr 
tended  to  circulate  as  money,  yet  if  they  were  received  by  the 
Bank  frorp  one  who  knew  they  were  issued  by  the  Company  to 
circulate  as  money,  and  were  received  by  the  Bank  under  the 
contract  to  circulate  them  as  rooney,they  must  find  for  the  defend- 
ant ;  which  the  court  refused. 

2.  That  the  communication  of  the  Rail  Road  Co.  to  the  Bank 
— ^the  report  of  the  committee  of  the  Directors  of  the  Bank  upon 
that  proposition,  the  contract  between  the  Bank  and  the  Rail 
Road  Company,  if  founded  upon  the  said  communi9ation  and  re^ 
port,  together  with  the  report  of  the  committee  of  the  Directors 
upon  the  remonstrance  of  the  Bank  Commissioners,  and  the  form 
and  appearance  of  the  notes  or  bills  of  the  Rail  Road  Ca,  are 
sufficient  evidence  that  the  Bank  knew  that  the  notes  and  bills 
of  the  R.  Road  Co.  were  issued  to  circulate  as  money,  and  that  no 
recovery  can  be  had  on  this  bill,  if  the  R.  Road  Co.  notes  formed 
its  only  consideration  ;  which  the  court  refused  to  give. 

3»  That  if  the  communication,  report,  contract,  and  other  facts 
and  circumstances  set  out  in  the  preceding  prayer,  were  sufficient 
to  put  the  plaintiff  on  inquiry,  to  ascertain  the  intent  with  which 
the  Rail  Road  Co.  issued  these  notes,  or  bills,  and  if  the  notes  at 
biUfl  were  iscMaed  to  pay  debts,  and  circdate  as  maoej,  and  forn^ 
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cd  the  consideration  of  the  bill  sued  on,  they  must  find  for  the  de- 
fandant ;  which  the  court  refused. 

4.  That  if  any  thing  contained  in  any  of  the  papers,  or  doco* 
ments  read  to  them,  or  the  form  or  appearance  of  said  notes,  or 
bills,  was  calculated  to  cause  the  .plaintiff  to  suspect,  or  beh'eve 
that  the  notes  or  bills  were  issued,  as  well  to  circulate  as  money 
as  to  pay  debts,  then  the  plaintiff  was  bound  to  inquire  into  the 
intention  with  which  they  were  issued,  and  if  the  purpose  was  to 
circulate  them  as  money,  as  well  as  to  pay  debts,  and  they  fortn- 

'  eS  the  consideration  of  the  bill  sued  on,  the  plaintiff  could  not  re- 
cover. 

5.  That  if  the  words  <<  promissory  notes,"  used  in  the  first, 
fourth,  and  eighth  paragraphs  of  the  contract  between  the  Bank 
and  the  Rail  Road  Co.,  and  the  word  **  bills,"  in  the  fifth  para- 
graph, mean  the  same  thing,  or  were  intended  to  apply  to  the 
same  papers,  or  issues  of  said  Company,  then  said  contract  and 
the  notes,  bills  and  bonds,  of  the  Company,  issued  pursuant  to 
the  contract,  were  utterly  void  ;  and  if  these  bills,  or  notes,  consti- 
tated  the  consideration  of  the  bill  sued  on,  they  must  find  for  the 
defendant ;  which  the  court  refused. 

6.  That  if  the  communication  of  Pollard,  the  report  of  the 
Bank  Directors,  founded  upon  it,  and  the  contract  between  the 
Bank  and  the  company,  form  parts  of  an  entire  transaction,  be- 
tween the  Bank  and  the  Rail  Road  Company,  or  that  the  contract 
was  founded  upon  the  communication  and  report,  and  that  the 
terms  **  promissory  notes,"  and  bills,  contained  in  the  contract, 
mean  the  same  thing,  as  the  words  **  bills  of  credit,"  in  the  said 
communication,  and  the  words  *«  bills,"  «*  notes,"  «  paper  of  the 
company,"  in  said  report — then  the  said  contract  between  the 
Bank  and  the  Company,  was  void ;  and  if  the  bill  suedupon,  icas 
received  by  said  Bank,  in  consideration  of  said  notes,  biU^  or 
bonds  of  said  company,  issued  in  pursuance  of  said  contract,  to 
circulate  as  money,  they  must  find  for  the  defendant ;  which  the 
court  refused. 

7.  That  if  the  Rail  Road  Co.  stated  to  said  Bank,  that  the 
Company  proposed  to  issue  their  notes,  or  bills,  in  payment  of 
debts  due  by  the  Company,  and  to  circulate  as  money — ^that  the 
Bank  agreed  to  receive  the  notes  in  payment  of  debts  due  to  said 
Bank,  and  pay  out  the  same  as  circulation — that  said  CompKiny 
then  issued  their  notes,  bills  or  bonds,  bearing  the  form  and  simil- 
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itade  of  bank  notes  for  circulation — that  in  pursuance  of  said 
contract,  the  Bank  received  said  bills,  bonds  or  notes,  and  .that 
said  bills,  bonds  or  notes  constituted  the  consideration  of  the  bill 
sued  on,  then  they  must  find  for  the  defendant ;  which  instruc- 
tion the  court  refused  to  giva 

6.  That  if  the  Rail  Road  Co.  issued  their  notes,  bills  or  bonds, 
to  pay  their  debts  and  circulate  as  money,  that  said  bonds,  notes, 
or  bills,  bore  the  similitude  of  ordinary  bank  bills,  used  as  circu- 
lation— that  the  said  bonds,  bills,  or  notes,  were  received  by  the 
said  bank,  with  the  intention  to  issue  them  as  a  circulation  a- 
mongst  the  people,  and  that  said  bonds,  bills  or  notes,  constitut- 
ed the  consideration  of  the  bill  sued  upon,  they  must  find  for  the 
defendant ;  which  the  court  refused.  To  all  which  the  defend- 
ant'excepted. 

.  Judgment  being  rendered  against  him,  he  now  assigns  for 
error — 

1.  The  refusal  to  permit  the  witness,  Ames,  to  answer  the 
question  propounded  to  him. 

2.  The  charge  given  to  the  jury. 

3.  The  refusal  to  charge  as  moved  for. 

Pryor  and  Hayne,  for  plaintiflfin  error.  The  witness,  Ames, 
should  have  been  required  to  answer  the  question,  which  was 
not,  what  the  intention  of  the  Rail  Rpad  Co.  was,  in  emitting  the 
the  paper,  but  whether  the  Bank  had  knowledge  of  any  such  in- 
tention This  was  a  fact,  susceptible  of  a  definite  answer.  If  it 
be  said  the^contract  of  the  parties  was  the  best  evidence  of  their 
intent,  then  the  charges  moved  for  should  have  been  given. 

The  instruction  given  to  the  jury  was  clearly  erroneous,  and 
cajculated  to  mislead  them,  as  there  was  no  evidence  of  the  in- 
tent with  which  the  notes  were  emitted.  It  was  also  erroneous 
in  the  assertion  that  there  could  be  innocent  holders  of  paper  not 
negotiable,  so  as  to  shut  out  an  inquiry  into  the  consideration. 
[2  Gall.  560.] 

Since  the  act  of  1837,  the  tide  to  a  promissory  note,  can  only 
pass  by  indorsement — and  the  fact  that  they -were  not  indorsed 
was  notice. 

The  form  and  appearance  of  the  notes  was  such,  that  no  one 
could  take  them  without  actual,  or  constructive  notice  that  they 
were  intended  to  circulate  as  money.  [12  Pick.  545 ;  14  Pet. 
318;  1  Hill,  11,  17;  2  lb.  241 ;  9  Paige,  471 ;  4  Hill,  442.] 
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AH  the  instructions  prayed  for  ought  to  have- been  given,  be- 
cause  it  was  the  duty  of  the  court  to  construe  the  written  evi- 
dence,  which  was  clear  and  explicit,  and  in  accordance  with  the 
opinion  of  this  court,  when  this  question  was  here  before.  [5 
Ala.  251.] 

The  payment  of  the  Rail  Road  notes  on  the  discount  of  this 
bill  of  exchange,  was  merely  the  consummation  of  the  contract 
made  by  the  Bank  with  the  Company,  by  which  it  agreed  to  re- 
ceive and  give  cu*culation  to  its  notes,  and  having  received  them 
with  this  intent,  the  notes  in  the  hands  of  the  Bank  were  void, 
without  reference  to  the  contract,  and  could  not  foi-m  a  valid  con- 
sideration for  any  contract  For  a  case  expressly  in  point,  see 
2  Hill,  451,  458. 

The  notes  having  been  illegally  issued,  were  not  binding  on 
the  Rail  Road,  and  were  void  in  the  hands  of  all  who  knew  of 
the  illegal  intent,  and  of  this  the  form  of  the  bill  was  sufficient  to 
show  they  were  intended  to  circulate  as  money,  and  the  Compa- 
ny, was  not  estopped  from  making  this  defence.  [8  G.  &  J. 
248.] 

It  is  a  general  principle,  applicable  to  all  contracts,  that  what- 
ever may  be  fairly  inferred  from  its  Xerms,  is  in  judgment  of  law 
conUined  in  it  [14  Wend.  114;  5  Hill,  147;  10  Bing.  107;  7 
Wend.  34;  7  Port  497 ;  2  Ala.  Rep.  426 ;  lb.  451 ;  1  lb.  160, 
436,] 

They  also  cited  9  Porter,  39,  67 ;  1  Ala.  607, 622 ;  4  Petera, 
410. 

Elmore  and  Belser,  contra.  There  is  no  variance  in  the 
testimony  now,  $md  when  this  case  was  here  before,  and  the 
charge  of  the  court  is  in  direct  conformity  with  the  opinion  of  this 
court.     [5  Ala.  251.] 

The  Bank  having  under  its  contract  received  these  notes  in 
payment  of  debts,  could  have  recovered  them  from  the  R.  Road 
Co.,  as  their  contract  with  the  R.  Road  Co.  was  to  receive  such 
notes  only  as  the  Company  could  lawftilly  issue,  and  having  ex- 
chai)ged  this  paper,  for  that  of  the  defendant,  may  recover  firooi 
him.     [9  Peters,  378,] 

But  if  the  contract  between  the  Bank  and  the  Rail  Road  Co. 
was  iHicit,  it  is  no  defence  to  the  defendant  [8  Rand.  136;  8 
Whcs^on,  349 ;  2  Ala.  486 ;  9  Mass.  423 ;  16  Id.  94  ;  10  Peters, 
344.] 
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The  trae  test,  whether  a  .(lemaiid  coDnected  with  an  ill^al 
transaction  is  capable  of  being  enforced  at  law,  is,  whether  the 
plaiQtiS*  requires  any  aid  from  the  iUegal  transaction  to  establish 
his  case.  [7  Taunton,  426 ;  2  Marsh.  542 ;  1  Caine's,  104 ;  6 
Ohio,  21 ;  1 1  S.  &  R.  164 ;  16  Eng.  C,  L.  559 ;  8  Vesey,  612;  1 
H-  &  M.  577 ;  3  Dcss.  135.] 

ORMOND,  J. — ^In  the  Bank  of  Montgomery  v.  Crocberon,  5 
Ala.  251,  we  considered  the  principal  questions  presented  by  the 
record  in  this  case.  There,  as  in  this  case,  the  controversy  grew 
out  of  a  contract  entered  into  between  the  Bank  at  Montgomery 
and  the  Wetumpka  and  West  Point  Rail  Road  Company,  by 
which  the  former  agreed  to  receive  m  payment  of  debts,  and  put 
into  circulation,  such  bonds,  or  notes,  as  the  Rail  Road  Compa^ 
ny  might  lawfully  issue.  The  Bank  accordingly  received  some 
of  the  paper  emitted  by  the  Rail  Road,  and  again  loaned  it  out  in 
the  purchase  of  bills  of  exchange,  upon  one  of  which  this  suit  is 
brought,  and  the  payment  resisted,  upon  the  ground,  that  the 
contract  between  the  Bank  and  the  Rail  Road  was  illegal 

In  the  case  referred  to,  this  court  held,  tliat  the  contract  was 
not  illegal  upon  its  face,  as  itcnly  stipulalied,  that  the  BanksfaouM 
receive  such  bills,  or  notes,  as  the  Rail  Road  Company  might 
lawfully  issue  under  its  charten  But  if  this  contract  was  a  mere 
contrivance  to  aid  the  Rail  Road  Company  in  evading  the  proht*- 
bition  contained  in  the  proviso  to  the  second  secticm  of  the  char- 
ter, ibrbidding  it  to  «emit  any  notes  or  bills  for  circalation,"  it 
would  be  unlawful,  and  would  vitiate  a  contract  made  by  the 
Bank,  of  which  the  paper  of  the  Rail  Road  constituted  the  con* 
sideration. 

It  was  then  the  intention  with  which  this  contract,  between 
the  Rail  Road  and  the  Bank,  was  entered  into,  by  which  its  le- 
gality was  to  be  ascertained,  and  this  was  a  question  of  fact,  to 
be  determined  by  the  jury,  taking  into  consideration  all  the  facts 
of  tbe  case.  It  was  because  the  court  undertook  to  pass  upon 
this  intent,  as  matter  of  law,  apparent  upon  the  contract,  that 
the  case  referred  to  was  reversed  in  this  court  Its  aspect  is 
not  noaterially  changed  in  this  case.  An  analysis  of  the  numer* 
ous  charges  moved  i«r,  developes  the  same  effort,  to  withdraw 
the  consideration  of  the  intent  from  the  jury,  and  by  groopiQg 
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together  the  attending  circumstances,  to  get  the  opinion  of  the 
court  as  matter  of  law. 

Thus  the  communication  of  the  iPresident  of  the  Rail  Road  to 
the  Bank,  proposing  to  enter  into  the  contract — the  report  of  the 
directory  of  the  Bank  upon  the  proposition — the  report  of  the  di- 
rectory of  the  Bank  in  answer  to  the  remonstrance  of  the  exam- 
ining committee  appointed  by  the  executive,  and  the  appearance 
of  the  paper  of  the  Rail  Road,  ai-e  ail  presented  in  various  forms, 
and  the  court  asked  to  instruct  the  jury,  either  that  if  these  facts 
existed,  they  must  find  for  the  defendant— or  that  they  were  suf- 
ficient to  put  the  Bank  upon  inquiry,  as  to  the  true  character  d 
the  paper  of  the  rail  road— or  afiected  the  bank  with  notice  of  its 
true  character,  in  either  of  which  events  it  could  not  recover,  if 
the  rail  road  paper  was  in  fact  illegally  issued. 

A  very  slight  examination  will  show,  that  none  of  these  facts 
here  relied  on,  took  the  case  out  of  the  rule  laid  down  in 
his  court,  in  the  case  already  referred  to — that  it  was  a 
question  of  fact,  as  to  the  intention  of  the  contracting  par- 
ties. The  proposition  of  the  rail  road  company,  and  the  an- 
swer of  the  Bank  acceding  to  it,  were  consummated  by  the 
>  contract,  which  was  afterwards  made,  and  in  which  they  are 
all  merged.  How  far  they  might  be  looked  to,  to  explain 
an  ambiguity  in  the  contract,  is  not  a  question  here.  It  is 
not  contended  that  the  contract  is  ambiguous,  but  it  is  insisted 
in  the  charges  moved  for,  that  they  demonstrate  its  true  mean- 
ing. Not  that  they  are  facts,  from  which  the  jury  might  ascer-  . 
tain  the  inducement  to  the  contract,  and  infer  the  intention  of  the 
parties  to  it,  but  that  the  existence  of  these  facts,  in  lawr  ascer- 
tains the  intent 

It  is  doubtless  the  province  and  the  duty  of  the  court, to  expound 
all  written  instruments  of  evidence  when  called  on  to  do  so,  and 
to  determine  the  intention  of  the  parties,  from  the  language  em- 
ployed by  them,  and  that  this  couil  has  done,  in  regard  to  this 
contract,  in  the  case  so  frequently  referrred  to.  The  accompa- 
nying facts  here  referred  to,  preceding  the  contract,  might  be 
very  persuasive  ^ith  a  jury,  as  to  the  true  intent  of  the  parties  in 
entering  into  it ;  but  as  they  are  not  a  part  of  the  contract,  and 
do  not  necessarily  indicate  what  the  intention  was,  it  was  not 
the  province  of  the  court  to  pronounce  upon  their  eiffect  as  mat- 
ter of  law.  They  were  peculiarly  questions  of  fact,  for  the  con- 
sideration of  the  jury. 


JANUARY  TERM,  1846.     883 

Whetstone  v.  The  Bank  at  Montgomeiy. 

The  correspondence  between  the  directors  of  the  Bank^  and 
the  examining  committee  appointed  by  the  executive,  took  place 
subsequent  to  the  making  of  the  contract,  and  if  entitled  to  any 
weight  at  all,  can  only  be  considered  as  admissions  on  the  part  of 
the  Bank.  It  is  true  that  the  directory  do  contend,  that  the  rail 
road  company  had  the  right  to  emit  its  obligations  for  the  pur- 
pose of  circulation,  if  issued  by  it  in  payment  of  its  debts,  but  it 
by  no  means  follows  from  this  argument  of  the  directory,  that, 
when  the  contract  was  made,  the  bank  not  only  intended  to  affirm 
the  existence  of  this  power,  but  also  intended  to  aid  the  rail  road 
company  in  carrying  it  into  effect  However  strong  the  infer- 
ence may  be,  from  this  admission,  that  what  the  Bank  supposed 
the  rail  road  company  might  lawfully  do,  it  intended  by  its  con- 
tract to  aid  it  in  doing,  it  is  not  such  a  necessary  consequence  as 
to  be  matter  of  law,  which  the  court  can  pronounce.  It  is  not 
an  admission  of  the  intent,  with  which  the  contract  was  made,  but 
is  what  it  purports  to  be,  a  defence  of  the  contract  after  it  was 
made. 

As  to  the  appearance  of  the  paper  issued  by  the  ra'd  road  com- 
pany, resembling  bank  notes,  it  would  doubtless  be  a  strong  ar- 
gument of  the  intention  of  the  rail  road  company  to  make  their 
paper  circulate  as  money,  yet  unless  the  bank  participated  in 
this  unlawful  design,  it  would  not  be  affected  by  the  act  of  the  rail 
road.  Nor,  as  was  held  by  this  court,  would  the  appearance  of 
the  bill  affect  any  one,  who  might  receive  it,  with  notice  of  the 
unlawful  intention,  or  put  them  upon  inquiry  as  to  the  purpose,  or 
*  design  of  the  emission, 

These  remarks  apply  to  all  the  charges  moved  for,  except  the 
first,  which,  under  different  aspects,  and  modifications  of  the  facts, 
present  substantially  the  same  question* 

We  come  now  to  consider  the  effect  of  the  charge  given  by 
the  court,  and  the  first  charge  refused. 

It  is  clearly  established,  that  no  court  will  lend  its  aid  to  one, 
who  founds  his  action  upon  an  illegal  or  immoral  act.  If  the  con- 
tract sought  to  be  enforced  is  malum  in  se,  or  forbidden  by  sta- 
tute, no  court  will  aid  in  enforcing  it.  As,  therefore,  the  emission 
of  paper  by  the  rail  road,  to  circulate  as  money,  was  contrary  to 
the  charter,  any  one  aiding  in  the  unlawful  design,  and  being  thus 
jparticeps  criminis,  could  not  recover  of  the  rail  road  company. 
But  although  the  legislature  may  have  forbidden   the  doing  9, 


884  ALABAMA. 


Wlietstone  v.  TheBax^  at  Montgomeiy. 


particotar  act,  a  party  not  privj'  to  it,  or  involved  in  the  guilt  of 
the  transaction,  may  recover  of  the  guilty  actor,  unless  the  le- 
gislature, from  considerations  of  pabKc  policy,  has  declared  the 
act  itself  void,  as  in  the  ca^e  of  usury,  and  gaming .  In  these  ea- 
ses  the  security  itself  is  contaminated,  by  the  guilt  of  the  transac- 
tion, and  is  void  hi  the  hands  of  an  innocent  holder  for  value. 

In  this  case,  as  the  legislature  has  not  thought  proper  to  de- 
clare the  obligations  of  the  rail  road  void,  though  illegally  issued, 
they  will  not  be  sa  in  the  hands  of  an  innocent  holder.  To  hold 
otherwise,  would  be  to  enable  the  rail  road  company  to  profit  by 
its  own  violation  of  the  law,  and  to  make  the  penalty  fall  upon 
the  innocent  [Faikney  v.  Reynous,  4  Burr.  2069 ;  Lightfbot  ▼. 
Tenant,  1  Bos.  &  P.  562  ;  Seidenbender  v.  Charles,  4  S.  &  R. 
159  ;  Bayley  v.  Taber.  5  Mass.  286  ;  Biddis  v.  James,  6  Bfen. 
321.J 

The  more  difficult  question,  arising  out  of  the  charge  of  the 
court,  given  to  the  jury,  and  the  first  charge  refused,  remains  to 
be  considered.  It  may  be  conceded,  for  the  purposes  of  this 
case,  that  if  the  bank  co-operated  with  the  rail  road  company  in  an 
unlawful  emission  of  the  paper  of  the  latter,  with  the  intent  to  aid 
in  its  circulation  as  money,  the  paper  so  issued  would  be  void  in 
its  bands,  no  matter  how  it  was  received.  But  this  question  is 
not  presented  upon  the  record.  From  the  manner  in  which  the 
charge  is  given  to  the  jury,  they  were  not  instructed  to  inquire 
whether  the  bank  participated  in  (he  unlawful  act  of  emitting  this 
p^per  as  a  circulating  medium,  but  it  is  the  "knorjphdgtT  of  the 
bank  of  such  unlawful  emission,  which  they  were  instructed  wonid 
prevent  a  recovery,  unless  the  paper  of  the  rail  road  given  in  ex- 
change for  the  bill  in  suit  was  received  in  a  regular  business  trans- 
action, from  a  bona  fide  holder.  In  this  we  think  there  was  no 
error.  The  knowledge  of  the  bank,  of  the  illegal  character  of  the 
emission;  is  entirely  consistent  with  the  entire  absence  of  any 
eo-operation  on  the  part  of  the  bank,  with  the  rail  road  in  the  vi- 
olation of  the  law.  We  have  already  seen  that  a  bonafik  hold- 
er couM  maintain  a  suit  against  the  rail  road  on  the  paper,  and 
this  right  he  could  transfer  to  any  one,  not  implicated  in  thegoth 
of  the  original  transaction. 

If  ^  bank*  instead  of  negotiating  this  paper,  by  exchanging  it 
for  the  bill  in  suit,  bad  brought  suit  against  the  rai)  road»  upon 
what  grounds  could  a  recovery  have  been  resisted  T    If  the  bank. 
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in  order  to  recover,  had  been  compelled  to  rely  upon  an  illegal 
contract,  the  case  would  have  been  very  different.  The  contract 
by  which  it  acquired  the  paper,  was  perfectly  legal,  having  re- 
ceived it  in  payment  of  debts,  and  the  knowledge  whicb  it  had  at 
the  time,  (if  such  was  the  fact)  that  the  paper  had  been  illegally 
emitted,  eoutd  not  avail  the  rail  road  company.  This  point  wad 
thos  ruled  in  Farmer  v.  Russell,  1  B.  &  P.  297.  It  was  there 
held,  that  money  paid  to  one  for  the  use  of  another,  upon  an  illegal 
contract,  coold  be  recovered  by  the  person  for  whose  use  it  waff 
paid,  upon  the  ground  that  his  action  was  not  founded  upon  the  il- 
legal contract.  Sec  also,  Tenant  v.  Elliott,  lb.  3,  and  Faikney  v. 
Reynous,  Burr.  2069.  In  all  these  cases,  there  was  a  full  know- 
ledge of  the  illegal  act,  but  as  the  plaintifFdid  not  deduce  Ins  title 
through  the  illegal  act,  he  was  permitted  to  recover. 

The  case  of  Smith  v.  Strong,  2  Hill,  241,  and  The  Bank  of  the 
United  States  v.  Davis,  lb.  451,  have  been  strenuously  urged  upon 
us,  as  conclusive  of  this  case.  The  first  of  these  cases,  was  by 
an  indorsee,  against  the  indorser,  of  a  bill  of  exchange  issued  by 
a  bank,  contrary  to  a  law  of  the  State  of  New  York.  The  part 
of  the  case  supposed  to  be  analagous  to  this,  is  that  part  of  the 
c^inionoftho  court,  which  holds,  that  if  the  indorsee,  when  he 
took  the  bill,  knew  of  its  illegality,  he  eould  not  recover  of  the  inn  • 
dorser.  This  question,  it  will  be  observed,  was  between  the 
parties  to  the  illegal  contract — they  were  both  privy  to,  and  aid- 
ing in  the  violation  of  a  public  law,  and  it  therefore  falls  diiectij 
within  the  principle  of  the  cases  referred  tOy  in  the  precedni^  part 
of  this  opinion. 

In  the  other  case,  the  Pennsylvania  Bank  of  the  United  States, 
bad  discounted  a  bill,  with  the  paper  of  the  old  U.  S.  Bank,  and 
thequestion  was,  whether  these  bank  notes,  thos  pot  into  circular 
tion,'had  been  received  by  the  bank,  putting  them  into  crrcnbtioA^ 
in  payment  of  debts,  or  had  been  procured  by  it,  from  the  old  bank 
for  the  purpose  of  being  again  re-issoed.  In  the  latter  case,  as  the 
notes  of  the  old  bank  coold  not,  after  the  expiration  of  its  charter^ 
be  re-issued,  m  judgment  of  law  they  were  of  no  value,  and  no  re* 
covery  could  be  had  on  the  bill.  The  court  held  ihat  the  defend- 
ant most  show  this  affirmatively,  and  as  the  testimony  of  the 
cashier  left  the  matter  in  doubt,  there  could  be  no  recovery. 

Upon  this  case  we  remark,  that  it  differs  from  the  one  at  bar, 
in  this  imrportant  particular,  that  the  notes  of  the  rail  road^ though 
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issued  by  it  illegally,  were  not  necessarily  of  no  value,  but  would 
be  valid  in  the  hands  of  a  bona  fide  holder..  Further,  that  it  shows 
that  the  affirmative  of  the  proposition  was  held  by  the  defendant 
The  only  proof  in  the  record,  upon  this  point  of  the  case,  is,  that 
the  bank  received  the  rail  road  paper  in  payment  of  debts  due  to 
it,  and  never  received  any  on  deposit,  or  acquired  it  in  any  other 
mode;  and  as  the  rail  road  company  might  lawfully  emit  its  obli- 
gations in  payment  of  debts,  won  con^iai  that  it  ever  received  a 
rail  road  obligation,  which  was  not  lawfully  emitted  by  iU  The 
charge  was  therefore,  upon  this  point  of  the  case,  abstract,  and 
the  court  would  have  been  justified  in  refusing  it  altogether. 

To  authorize  the  defendant  to  succeed  in  this  action,  because 
of  the  illegality  of  the  consideration  in  the  purchase  or  discount 
of  this  bill  of  exchange,  he  should  have  shown,  that  the  bank,  by 
the  contract  entered  into  with  the  rail  road  company,  intended  to 
aid,  and  assist  the  latter  in  the  unlawful  emission  of  its  paper — 
that  the  paper  was,  pursuant  thereto  unlawfully  emitted  by  the 
rail  road  company — and  lastly,  that  the  paper  with  which  this  bill 
was  purchased,  constituted  a  part  of  such  unlawful  emission.  To 
maintain  the  illegality  of  this  contract,  these  facts  must  all  be 
proved  affirmatively  by  the  defendant,  by  evidence  either  positive 
or  circumstantial,  to  be  ascertained  by  the  jury,  and  not  as  is  as- 
sumed in  most  of  the  charges  asked  for,  decided  as  matter  of  law 
by  the  court.  We  have  been  thus  particular,  in  the  hope,  that  the 
law  as  here  laid  down,  will  suffice  for  the  decision  of  these  cases, 
should  any  more  exist  undetermined. 

The  question  put  to  the  witness,  Ames,  whether  the  directors 
of  the  bank  knew  that  the  paper  which  was  to  be  issued  by  the 
rail  road  company,  under  the  contract  with  the  bank,  was  intend- 
ed by  the  company  as  current  bank  bills,  or  as  a  circulation  in  the 
community,  was  correctly  refused. 

Evidence,  to  be  competent,  must  consist  of  facts,  of  which  the 
witness  has  personal  knowledge.  If  the  question  in  this  case  bad 
been,  whether  the  witness,  being  a  director  of  the  bank,  did  not 
know  what  the  intention  of  the  rail  road  company  was,  in  mak- 
ing the  contract,  it  is  difficult  to  conceive  how  he  could  have  giv- 
en a  legal  answer  to  it,  as  his  answer  must  necessarily  have  been 
either  a  deduction  from  facts  known  to  him,  from  which  he  infer- 
red the  intention  of  the  rail  road  company,  in  the  act  in  question, 
or  he  must  have  derived  it  from  the  information  of  the  directors 
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of  the  rail  road. '  The  first  would  have  been  inadmissible,  because 
it  would  have  been  reasoning  to  the  jury,  instead  of  stating  facts, 
and  the  last  would  be  at  least  mere  hearsay,  if  not  also,  his  ow^ 
reasoning  founded  upon  such  hearsay  testimony. 

But  the  question  proposed,  is  more  objectionable  than  this,  as  he 
is  called  on  to  state  what  others  knew,  as  well  as  himself,  of  the 
intention  of  the  rail  road  company.  It  is  most  obvious,  that  no 
answer  which  ingenuity  can  devise  to  this  question,  would  have 
been  competent  The  other  directors  could  not  themselves  have 
given  their  own  opinions  of  the  intention  of  another,  in  doing  a 
particular  act.  Still  less  could  another  witness  state,  what  opin- 
ion was  entertained  by  them. 

The  intention,  or  secret  purpose  of  the  mind,  is  usually  manir 
fested  by  the  acts,  and  declarations  of  the  actor,  when  the  act  is 
done,  and  may  be,  and  most  usually  is,  inferred  by  the  jury,  from 
the  nature  of  the  act,  in  connection  with  the  surrounding  circum- 
stances. It  cannot  be  established  by  the  reasonings,  opinions,  or 
inferences  of  witnesses.  This  question  has  been  before  consider- 
ed by  us,  and  the  same  conclusion  attained  as  in  this  case.  [Bor- 
land V.  The  P.  &  M.  Bank,  5  Ala.  546 ;  Peake  v.  Stout,  Ingoldsby 
&  Co.  8  Ala.] 

Let  the  judgment  be  affirmed. 


CRAWFORD  V.  SLADE,  ADM'R. 

1.  A  pending  attachment  for  the  same  debt,  cannot  be  pleaded  in  abatement 
of  the  writ,  bat  to  suspend  further  proceedings  in  the  cause  for  the  pre« 
sent.  The  prayer  of  the  plea  is,  not  that  ikt  writ  he  quashed,  but  '*  whether 
the  court  will  compel  further  answer." 

2.  The  same  object  may  be  accomplished  by  a  suggestion  to  the  court  of 
the  pendency  of  such  suit,  which  will  thereupon  suspend  further  proceed 
ings  until  the  attachment  suit  is  determined ;  and  this  suggestion  may  be 
made  after  judgment  rendered,  when  the  court  will  direct  a  stay  of  execi»- 
tion  pending  the  attachment  suit 
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3.  A  demurrer  to  a  plea  in  abatemeBt,  does  not  open  the  previous  pleadings 
as  it  goes  to  the  action  of  the  writ,,  and  does  not  reach  the  declaration. 

Error  to  the  Circuit  Court  of  Mobile. 

Assumpsit  ou  promissory  note,  by  the  defendant,  as  admin* 
istrator  of  Thomas  Few,  against  the  plaintiff  in  error. 

The  declaration  alledges  the  jnaking  of  the  promissory 
note  sued  on  by  the  plaintiff  in  error,  to  James  B.  Slade,  or 
bearer,  for  $730  90,  negotiable  and  payable  at  the  Branch 
Bank  at  Mobile,  by  whom  it  was  indorsed  to  the  plaintiff's 
intestate,  and  alledges  a  promise  by  the  defendant,  to  pay 
him  the  amount  of  the  note,  d&c. 

To  this  plea  the  defendant  in  proper  person,  filed  his  plea 
in  abatement,  <<  that  on  the  16th  April,  in  the  year  1838,  at, 
&c.  he  made  and  delivered  the  said  promissory  note,  upon 
which  the  said  action  is  founded,  to  one  David  Jones,  late  of 
the  county  aforesaid,  and  that  on  the  29th  July,  in  the  year 
1839,  a  writ  of  garnishment  issued  from  the  Circuit  Court  of 
the  United  States,  in  and  for  the  ninth  judicial  circuit,  at  the 
instance,  and  in  the  name  of  Waldron,  Thomas  &;  Co.  com- 
manding the  said  William  Crawford,  to  appear  at  the  next 
term  of  the  said  Circuit  Court,  to  be  holden  in  the  city  of 
Mobile,  and  answer  on  oath,  what  he  was  indebted  at  that 
time  to  the  said  David  Jones,  to  whom  the  said  note  was 
made  and  delivered,  and  to  William  S.  Aubrey,  lately  trading 
under  the  firm  of  D.  Jones  &  Co. ;  that  the  said  David  Jones, 
the  partner  in  the  mercantile  firm  of  D.  Jones  6c  Co.  is  the 
identical  D.  Jones,  to  whom  the  said  promissory  note  was  made 
and  delivered,  and  that  he  is  the  same  David  Jones,  against 
whom,  together  with  the  said  William  S.  Aubrey,  the  said 
Waldron,  Thomas  &  Co.  obtained  judgment  in  the  said  Cir- 
cuit Court  of  the  United  States.  And  that  upon  that  judg^ 
ment  the  said  writ  of  garnishment  issued  to  the  said  William 
Crawford,  and  that  the  said  writ  of  garnishment  was  served 
on  the  said  defendant  before  the  return  day  thereof,  and  was 
duly  returned  to  the  said  court,  and  that  the  debt  due  from 
the  defendant  on  the  said  note,  was  then  and  there  attached, 
and  placed  in  the  custody  of  the  law,  and  that  the  said  gar- 
nishment and  attachment  are  stili  pendrngandimdetemuiied 
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in  tihe  said  Circuit  Court  of  the  United  States;,  and  he  fur- 
ther saith,  that  the  said  aote  iras  transferred  to  the  said  Thos. 
Few  after  its  maturity,  to  wit:  after  the  20th  October,  1838^ 
all  of  which  he,  the  said  William  Crawford,  is  ready  to  veri- 
fy, wherefore  he  pra3rs  judgment  of  the  writ,  and  that  the 
same  may  \>e  quashed."  The  plea  was  verified  by  affi- 
davit. 

To  this  plea  the  plaintiff  demurred,  and  the  court  sustain- ' 
ed  the  denmrrer,  and  required  the  defendant  to  answer  fur- 
ther to  the  declaration,  and  issue  being  joined  thereon,  the^ 
jury  found  for  the  plaintiff,  $1051  27,  for  which  the  court 
rendered  judgment. 

The  assignments  of  error  are — 

1.  The  judgment  of  the  court  on  the  demurrer  to  the  plea. 

2.  The  want  of  profert  of  letters  of  adno^inistration. 

3.  In  stating  the  liability  of  the  defendant  to  ar^se  from  a 
promise  to  the  plaintiff,  when  the  note  was  assigned  to  the 
intestate  in  his  lifetime^ 

4.  The  promise  is  not  made  to  him  as  administrator,  and 
is  without  consideration. 

6.  In  not  alledging  that  the  money  was  not  paid  to  the  in- 
testate in  his  lifetime. 

6.  In  rendering  judgment  for  the  amount  of  the  note  and 
interest,  wHen  it  is  shown  by  the  plea  that  the  def^l  was  ait- 
tached. 

W.  C]LA.wFOBi>,/)ro  se,  submitted  an  elaborate  argument,  in 
which  he  contended,  that  as  die  Circuit  Court  of  the  United 
States  had  jurisdiction  to  issue  garnishee  process^  and  as  it 
had  taken  jnzisdietion  in  this  case^  it  co(uld  only  be  inquired^ 
into  by  an  appellate  court.  That  the  Courts  of  the  United 
States,  though  courts  of  limited  jurisdicticm,  were  not  inferi** 
or  courts  in  the  common  law  sense  of  the  tesmy  and  thejr 
judgnienta  binding  on  all  other  courts,  when  brought  in 
question  collaterally. 

Lessksns,  eontra,  relied  upon  the  decision  in  the  case  of 
Crawford  v.  Clute  ^  Head,  7  Alji.  157,  as  authority  that  the 
plea  was  bad.    In  addition  he  iosiated,  that  the  conclusion  of 
lia 
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the  plea  was  bad;  as  the  plea  sets  up  only  a  temporary  disability^ 
the  prayer  should  have  been,  not  that  the  "  writ  be  quashed," 
but  that  the  suit  remain  without  day,  until,  ^.  [1  Com. 
Dig.  Abatement,  137;  1  Chitty  P.  460,  12  Modem,  400;  3 
Levinz,  208;  1  Lutw.  19;  1  Str.  621;  ^  Inst.  C.  18;  2 
Saund,  201,  note  I.] 

The  three  succeeding  assignments  of  error,  do  not  appear 
to  require  any  notice.  As  to  the  fifth  assignment  it  is  only 
necessary  to  say,  that  a  demurrer  to  a  plea  in  abatement, 
does  not  open  the  previous  pleadings,  unless  the  same  matter 
could  have  been  pleaded  in  bar.  [1  Chitty  P.  457 ,-  1  Com, 
Abatement,  I.  14,  b.  143;  Salk.  212;  2  Lutro,  1592  j  Carth. 
172;  Willes,  478;  1  Bac.  Ab.  182.] 

Conceding  that  this  objection  would  have  been  good  on  a 
demurrer  to  the  declaration.  It  is  if  defective  aided  by  the 
verdict.  [1  Chitty  PI.  Id.;  1  Lord  Raymond,  284;  1  Vent. 
1 19 ;  2  Rich.  C.  P.  293  ;  2  Johns.  442 ;  lb.  283 ;  1  Day,  30 ; 
1  Wash.  89 ;  6  Com.  DiS.  254,  ^  31.] 

.  The  plea  being  disposed  of  by  the  demurrer,  the  facts  there 
alledged  cannot  be  noticed  for  any  purpose. 

ORMOND,  J. — The  principal  question  presented  in  this 
case,  which  arises  upon  the  sufficiency  of  the  plea  in  abate- 
ment, was  determined  by  this  court  in  Crawford  v.  Clute  &* 
Mead,  7  Ala.  157,  in  which  it  was  held,  that  such  a  plea  as 
this  was  bad,  because  it  doesjiot  show  that  the  garnishment 
was  properly  sued' out,  by  an  allegation  of  those  facts  which 
authorize  the  clerk  of  the  court  to  issue  the  process. 

The  argument  principally  urged  in  support  of  the  plea  is, 
that  although  the  Courts  of  the  United  States  are  courts  of 
limited  jurisdiction,  they  are  not  inferior  courts  in  the  sense 
of  the  common  law,  and  that  their  judgments,  though  erro- 
fteous  for  want  of  jurisdiction,  are  not  void,  until  reversed  by 
an  appellate  court,  and  until  thus  declared  void,  are  binding 
on  all  other  courts  when  coming  in  question  collaterally. 

In  our  opinion,  no  question  of  jurisdiction  arises,  as  we  do 
not  call  in  question  the  right  of  the  Federal  Courts  to  issue 
garnishee  process,  as  a  means  of  satisfying  their  judgments. 
Conceding  that  they  have  such  power,  it  must  be  exerted 
according  to  the  law  of  thi»  State,  und  will  be  effectual|  or 
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Qugatory,  according  as  the  provisions  of  the  statute  law  are 
observed,  or  disregarded.  The  fact  that  the  process  issued 
from  the  Circuit  Court  of  the  United  States,  can  have  no  in- 
fluance  upon  the  decision  of  the  question.  The  inquiry 
would  be  the  same,  if  it  had  issued  from  a  court  of  co-ordir 
nate  jurisdiction,  in  the  same  State.  In  either  case,  the  only 
question  is,  whether  the  attaching  creditor  has  obtained  a 
Keti^  upon  the  debt,  the  solution-  of  which  depends -upon  the 
fact,  whether  the  proceedings  have  been  had  pursuant  to  the 
directions  of  the  statute.  This  is  a  question  of  fact,  and  not 
of  jurisdiction,  and  conceding  for  the  present,  that  the  matter 
ia  pleadable  in  abatement  of  the  writ,  not  a  case  it  is  appre- 
hended can  be  found,  in  which  it  has  been  held,  that  the  facts 
must  not  be  alledged  in  the  plea,  showing  that  a  lien  exists 
upon  the  debt  by  virtue  of  the  attachment. 

In  Embree  v.  Collins,  5  Johns,  101,  where  the  right  to 
plead  a  pending  attaQhmeut  is  admitted,  no  question  arose 
upon  the  constituents  of  the  plea,  but  all  the  reasoning  of  the 
court  proceeds  upon  the  ground,  that  "  the  attaching  credi- 
tors had  acquired  a  liefi  upon  the  debt,  binding  on  the  de- 
fendant." Nor  did  any  question  arise  in  Brock  v.  Smitih,  I 
Salkeld,  280,  as  to  what  the  plea  must  alledge,  nor  indeed 
did  the  point  arise  fn  the  case,  whether  such  matter  was 
pleadable  in  abatement,  thotigh  there  is  a  dictum  of  Lord 
Holt,  <^  that  if  the  attachment  only  be  before  the  writ  pifr« 
^ihased,  it  ought  to  be  pleaded  in  abatement  of  the  writ." 

^s  to  what  should  constitute  a  sufficient  plea,  all  the  au^ 
tfaorities  say  that  the  plea  must  set  out  the  proceedings  in  the 
attachment  suit  at  large,  and  show  that  all  the  requisites  of 
the  custom  hav^  been  complied  with.  See  the  authorities 
collated  by  Comyn,  1  vol.  726,  Attachment,  H.  I.,  and  Mor- 
ris V.  Ludlam,  2  H.  B.  362.  In  Fisher  v.  Lane,  3  Wilson, 
297,  it  was  held^  that  a  recovery  in  foreign  attachment  .was 
Jio  protection  to  the  garnishee,  qnless  the  creditor  had  been 
notified  of  the  pending  attachment.  These  decisions  it  will 
be  observed,  are  made  in  reference  to  executed'judgments  in 
attachment,  and  a  fortiori  must  the  same  rule  prevail,  where 
no  judgment  has  been  obtained,  and  a  lien  only  is  asserted. 

If  it  be  admitted  that  a  pending  attachment  may  be  plead*- 
ed  in  abatement,  it  by  no  means  follows  that  it  should  be 
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pleaded  in  abatement  of  the  writ.  In  general,  a  plea  in  a- 
"batement  gives  a  better  writ,  and  in  such  a  case,  the  appro* 
priate  conclusion  is,  a  prayer  of  judgment  of  the  writ,  and 
that  it  be  quashed.  But  where  matter  can  only  be  pleaded 
in  abatement,  and  yet  a  bett^  writ  cannot  be  given,  as  the* 
writ  does  not  abate,  the  prayer  of  the  plea  is,  '<  whetilier  the 
court  will  compel  further  answer."  [Com.  Dig.  Abatement, 
L  136;  1  Ohitty  P.  451;  Symonds  y.  Parmenter,  Salkeld, 
1268.] 

Pleas  which  neither  barred  the  action,  or  abated  the  writ, 
were  well  known  to  the  common  law ;  an  example  of  these^ 
is  aid  prayer  in  real  actions.  Excommunication  was  also 
pleadable  to  the  disability  of  the  plaintiff,  but  did  not  abate 
the  writ,  because  the  plaintiff  might  obtain  absolution.  [1 
Bac.  4  B.  2.]  The  parol  demurrer,  was  also  a  plea  of  this 
idescrlption.  All  these,  and  others  which  might  be  named, 
^id  not  abate,  or  destroy  the  writ,  but  merely  suspended  the 
action,,  until  the  temporary  disability  was  removed.  See  for 
^e  classification  of  pleas  in  abatement,  6  Bac.  Ab.  Pleas 
«nd  Pleading,  326^  A.,  and  1  Com.  Dig.  25,  Attachmiefit, 
B,  1. 

To  this  class,  which  does  not  abate  or  destroy  the  writ, 
but  merely  suspends  the  further  prosecution  of  the  action  far 
ithe  present,  must  this  plea  belong,  if  it  can  be  ^sustained,  be- 
cause it  does  nof  give  a  better  writ,  and  leaves  the  matter  in 
uncertainty,  whether  the  plaintiff  will  ever  be  able  to  main* 
^ain  the  action.  The  prayer  then  of  the  plea,  j^ould  not 
have  been  that  the  writ  be  quashed,  but  that  the  defendant 
be  not  required  to  give  any  farther  answer. 

The  greatest  precision  being  necessary  in  these  pleas,  an 
improper  conclusion  is  fatal  to  the  plea  on  demurrer ;  indeed, 
it  is  the  conclusion  of  the  plea  which  is  looked  to,  to  ascer- 
tai]\itstnie  character.  Thus  a  plea  which  begins  in  abate- 
ment and  concludes  in  bar,  may  be  considered  a  plea  in  bar. 
[1  Com.  Dig.  140,  Abatement,  I.  12,  and  the  authontieB. 
Also,  Jenkins  v.  Pepoon,  2  John.  Cas.  231 ;  ScheomnakerT. 
Elmendorf,  10  Johns.  49;  1  Ohitty  PI.  450.] 

Independent  of  this  .reasoning,  upon  the  stmcttne  and  e^ 
Ibct  of  the  plea,  there  are  many  ceasona  wfay  an  attadiment 
pending,  should  not  be  plraded  in  abatement  of  tlie  writ. 
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The  entertamment'  of  such  pleas,  would  lead  to  the  most  d^- 
icate  and  embarrassing  questions  of  juiisdictioQ,  and  in  the 
conflict,  an  error  committed  hy  either  court,  irould  lead  to 
the  injury  of  one  of  the  parties  litigant.  Either  the  garni- 
shee might  be  compelled  to  pay  the  debt  twice,  or  the  credi- 
tor might  be  injuriously  affected.  All  these  consequenees 
are  avoided,  by  considering  it  as  cause  for  suspending  the  ac- 
tion of  the  creditor,  until  the  attachment  against  his  debtor 
is  determined,  when  it  can  be  certainly  known  what  the  rights 
of  the  parties  are.  When,  therefore,  the  fact  of  an  attach- 
ment pending,  for  the  same  debt,  is  made  known  to  the  court, 
where  the  creditor  of  the  garnishee  has  brought  suit,  it  will 
either  suspend  all  proceedings  until  the  attachment  suit  is  de- 
termined, or  render  judgment  withastay  of  execution,  which 
can  be  removed,  or  made  perpetual,  in  whole  or  in  part,  as 
the  exigency  of  the  case  may  require.  And  as  this  course  is 
eqpially  safe,  and  productive  of  less  delay,  it  would  seem  to 
he  the  most  eligible. 

In  the  case  of  Galego  v.  Galego's  Ex'r,  ^  Brdck.  385,  the 
defendant,  by  his  answer,  insisted  that  ^1600  of  the  sum 
claimed  by  the  bill,  had  been  attached  by  process  from  the 
Chancery  Court  of.  Richmond.  The  court  decreed  against 
the  defendant,  according  to  the  prayer  of  the  bill,  and  as  to 
the  money  attached  in  the  Chancery  Court,  left  the  cause 
open,  until  that  matter  was  there  disposed  of;  and  upon  the 
decree  of  that  court  being  made,  finally  disposed  of  the  case. 
This  is  a  case  precisely  in  point,  except  that  it  was  a  cause 
in  Chancery,  and  the  present  is  at  law.  This  does  not  affect 
the  principle.  The  power  of  a  court  of  law  is  entirely  ade- 
quate for  this  purpose,  and  in  modem  times  has  been  most 
heaeficially  exerted  for  the  protection  of  suitors. 

In  the  case  of  Crawford  v.  Clute  &  Mead,  already  referred 
to,  we  intimated  that  such  a  stay  of  execution  would  be  di- 
rected by  the  court  after  judgment,  and  after  an  ineffectual 
attempt  to  plead  the  matter  in  abatement.  Such  is  still  our 
opinion,  although  the  court  may  have  adjourned  before  the 
application  was  made. 

There  is  nothing  in  the  other  assignments  of  error.  The 
objection  that  profert  was  not  made  of  the  letters  of  admin* 
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istration,  cannot  be  taJken  after  yerdict.  ICoopwood  ▼.  Tay- 
lor's adm'r,  7  Porter,  33.] 

The  3d,  4th  and  5th  assignments  of  error,  are  answered  by 
the  statute  of  jeofails.  [Clay's  Dig.  322,  i  63.]  The  ob- 
jections raised,  if  available,  should  have  been  taken  befoie 
verdict  and  judgment.  The  demurrer  to  the  plea  in  abate- 
ment, does  not  open  the  previous  pleadings.  The  objection 
raised  by  the  plea,  goes  to  the  action  of  the  writ,  and  not  to 
the  sufficiency  of  the  declaration.  See  the  authorities  on 
the  brief  of  the  defendant  in  error. 

The  answer  to  the  last  assignment  of  error  is,  that  the 
facts  presented  by  the  plea  in  abatement,  after  a  demurrer 
sustained  to  it,  conld  not  be  considered  by  the  jury,  or  look- 
ed to  for  any  purpose  in  the  court  below.  But  if  it  were 
true,  that  the  jury  rendered  a  verdict  for  too  great  an  amount 
it  could  not  be  redressed  in  this  mode.  The  apidication 
should  have  been  to  the  court  below  for  a  new  trial. 

Let  the  judgment  be  affirmed. 
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1.  The  County  Court  in  adjusting  the  account  of  an  administrator,  or  thd 
settlement  of  his  account,  is  not  authorized  to  submit  an  issue  to  a  jury, 
to  detennine  whether  his  claims  for  compensation  are  proper,  and  it  makes 
no  difierence  that  the.estate  is  insolvent 

2l  The  court  is  authorized  to  allow  compensation  to  an  administzator  for  ser- 
vices performed  by  him  as  an  attorney  or  soUgitor,  in  the  necessary  and 
bonajide  litigation  for  the  benefit,  or  demanded  by  the  necessities  of 
the  estate;  but  the  amount  of  the  compensation  is  to  be  ascertained,  not  by 
inquiring  what  such  services  are  usually  rated  at,  but  by  ascertaining 
what  a  prudent  administrator  would  feel  authorized  to  pay  an  attorney, 
taking  in  consideration  all  the  circumstances  of  the  estate,  and  under  no 
circumstances  to  allow  specific  fees  in  each  suit 

Writ  of  Error  to  the  Orphans'  Court  at  Montgomery. 

So  far  as  the  nature  of  this  proceeding  can  be  ascertained 
from  the  transcript  sent  to  this  court,  it  may  be  thus  stated ; 

Martin,  as  the  administrator  of  the  estate  of  Joseph  Fitz- 
patrick,  presented  his  accounts  and  vouchers  to  the  Judge  of 
the  County  Court  for  settlement,  and  thereupon,  on  the  9th 
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July,  1845,  an  order  of  publication  was  directed,  for  all  per- 
sons interested  in  the  estate  to  appear  and  show  cause,  on  the 
10th  September,  aftQ^wards,  why  the  said  account  should  not 
be  stated  and  allovired. 

The  matter  was  afterwards  continned  to  the  12th  Septem- 
ber of  the  same  year,  when,  as  the  judgment  entry  recites, 
the  application  came  on  to  be  heard — ^it  appearing  due  pub- 
lication had  been  made  by  the  administrator,  &c.  and  due 
notice  having  been  given  to  the  creditors  of  the  said  estate. 
Nathan  Harris,  Esq.  on  behalf  of  the  creditors  of  said  estate, 
appeared  and  contested  said  account  and  settlement ;  and  at 
the  suggestion  of  the  parties,  a  jury  was  summoned,  and  is- 
sue being  joined,  was  impannelled,  and  returned  a  verdict 
that  they  found  the  account  as  filed  by  the  said  administra- 
tor correct.  Whereupon  it  was  adjudged  and  decreed  by  the 
Court,  that  the  said  account  be  allowed,  and  ordered  of  re- 
cord. 

A  bill  of  exceptions  is  found  in  the  transcript,  which  seta 
out,  that  on  the  day  set  apart  for  auditing  and  allowing  the 
accounts  of  Abram  Martin,  administrator,  one  was  presented, 
a  copy  of  which  is  set  out.  The  account  exhibited  is  for 
various  sums,  amounting  in  all  to  $2465,  as  due  the  admin- 
trator,  for  defending  suits  by  a  number  of  individuals  against 
him,  as  administrator  of  said  estate. 

Peter  Harris,  one  of  the  creditors,  of  said  estate,. obyeeted  to 
the  allowance  of  said  account,  and  thereupon  a  jury  was  im- 
pannelled to  pass  upon  it. 

Martin,  the  administrator,  proved  that  he,  as  an  attorney 
and  counsellor  at  law  and  solicitor  in  equity,  had  rendered 
services  in  the  cases  stated  in  the  account  exhibited ;  that 
the  personal  skill  and  services  of  an  attorney  and  solicitor 
were  necessary ;  that  the  defences  made  and  sustained  were 
not  within  the  ordinary  duties  of  an  administrator,  could  not 
have  been  coDducted  by  any  other  than  a  lawyer,  and  that 
much  of  Mjurtin's  time,  research  and  personal  skill  was  requir- 
ed aaid  exef  ted  to  the  aecampli^ment  of  these  objects ;  that 
Ibe  businesft  of  the  estate  was  involved  in  great  difficulty  and  * 
obscurity,  and  the  services  so  rendered  were  valuable  Kid 
beneficial^  nod.  reasooajply  woith  to  the  extent  charged  by 
Murtin.    He  alsa  pvoved  thai  many  otb»  oases  weie  prose- 
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cuted  against  the  estate,  in  which  he  was  unable  to  make  a 
jsuccessful  defence,  and  for  which  he  made  no  charge,  but 
confined  his  demand  for  compensation  for  personal  services 
exclusively  to  cases  in  which  the  interest  of  the  estate  was 
advanced  and  benefitted  by  services  rendered  in  his  profes- 
sional character,  excepting  one  case  only,  which  however 
presented  such  questions  of  doubt  as  n^ade  it  proper  to  liti- 
gate. 

On  this  state  of  facts,  the  court  instructed  the  jury,  that  if 
they  believed  Martin  had  rendered  services  as  an  attorney 
and  counsellor  at  law,  and  as  a  solicitor  in  equity,  in  suits 
brought  against  him  as  administrator  of  said  estate,  and  that 
such  services  were  beneficial  to  the  estate,  then  he  was  enti- 
tled to  retain  out  o£  the  funds  which  he  I^  received  as  ad- 
ministratpr,  whatever  sum  of  money  such  services  were  rear 
sonably  worth,  in  addition  to  the  commissions  allowed  for 
collecting  and  paying  over  the  funds  of  the  estate. 

The  contesting  creditor  excepted  to  the  chaise,  and  here 
assigns  it  as  error. 

I.  W.  Hatne  and  J.  E.  Belser,  for  the  plaintiff  in  error> 
insisted — 

1.  The  general  rule,  as  shown  by  the  English  ccuses,  is, 
that  a  trustee  shall  have  no  allowance  for  his  trouble  and  loss 
of  time.  [29  vol.  Law.  Lib.  222.]  If  he  employs  persons  of 
skill  he  will  be  allowed  the  payment,  but  will  not  be  allow- 
ed to  charge  for  the  same  services  done  by  himself.  [10 
Law.  Lib.  66;  24  lb-  224  j  14  Eng.  Ch.  45;  17-Ib.  129; 
lb.  362.] 

2.  When  a  solicitor,  also  a  trustee,  has  been  allowed  com- 
pensation as  such,  the  allowance  depends  on  contract,  or  is 
directed  by  the  will  or  deed.  [14  Eng.  Ch.  51 ;  17  lb.  559 ; 
6  Paige,  485  ;  8  lb.  412 ;  9  lb.  398.] 

3.  But  even  in  the  American  courts,  where  the  most  libe- 
ral rule  obtains,  the  trustee  is  only  compensated  for  extra  ser- 
vicesj  not  within  the  scope  of  his  duties  as  trustee,  but  not 
for  those  requiring  official  skill  to  perform  them.  [1  Johns. 
Ch.  27 ;  lb.  527 ;  2  Hawks.  Law  and  Eq.  30 ;  2  Paige,  287  j 
6  lb.  213.J 

4.  According  to  our  own  decisions,  an  administrator  is  en-  , 
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titldd  to  a  just  compensation  for  his  serrices  rendered  in  tiuU 
mpaciiy  and  nothing  more.  [3  For.  327 ;  9  lb*  664 ;  5  Ala. 
81«;  6Ib;23;  7  lb.  98.] 

EiLHoiiE,  for  the  defendant  in  erjor,  argued — 

1.  The  doctrine  of  the  English  coarts  has  never  obtained 
in  this  country ;  wjth  us  an  administrator  is  entitled  to  rea- 
sonable compensation  according  to  his  services.  [3  Porter, 
827;  9  lb.  667;  4  H.  &  M.  57,69;  2J.J.  M.  205;  5  Ala. 
ftep.  314;  7  lb.  617;  Powell  v.  Powell,  last  term.]  And 
under  special  circumstances,  an  extraordinary  allowance  will 
be  grren.  [4  H.  &  M.  57 ;  S  Munf.  224 ;  3  lb.  198 ;  1  lb. 
160;  Hason  v.  Wallace,  1  Rich.  Eq.  18.]  If  the  adminis- 
tmtor  acts  as  overseer  himself,  he  can  have  allowance  for 
tsbch  services,  or  fpf  any  other  act  not  specially  in  the  scope 
of  the  trust.  [Lee  v.  Lee.  6  Q.  &  J.  316  ;  1  Rich-  Eq.  18; 
5  Ala.  Rep.  314.] 

2.  The  most  proper  rule  sepsis  to  be  the  one  adopted  in 
South  Carolina ;  where  a  claim  for  .services  is  preferred,  it  is 
referred  to  a  jury.  [1  Dess.  642;  4  lb.  629;  1  McCordCh. 
4;  2  lb.  213.] 

3-  It  .is  evident  however,  that  no  precise  rule  can  be  laid 
d6wn ;  the  principle  recognized  in  a  multitude  of  cases  is, 
that  the  allowance  shall  be  according  '"to  the  necessity  and 
services.  *  [9  S.  &  R.  209 ;  2  Lomax  on  Ex.  327;  9  Porter, 
667;  16  Pick.  484;  12  lb.  183;  8  N.  Hamp.  444;  6  Dana, 
42;  3  Harr.  Ch.  68;  6  Ala.  314;  16  Mass.  228;  11  Pick. 
124 ;  6  llonroe,  65';  1  Pirtle's  Dig.  430,  ^  110.] 

4.  The  rule  of  no  compensation  seems  local  to  England, 
and  may  have  arisen  from  the  idea  that  legacies  to  executors 
were  given  as  a  temuneration.  '  [4  Vesey,  74 ;  2  Atk.  58.] 
llowever  this  may  be,  compensation  has  been  allowed  them 
for  beneficial  services.  [2  Swatt.  463 ;  Lewen  on  Tnists, 
227 ;  Malcolm  v.  O'Callaghan,  3  M.  &  C.  58 ;  Carmichael  v. 
Wilson,  12  E.  C.  610 ;  2  Mllooy,  637.] 

'  GOLDTHWAITE,  J.~l.  In  the   brief  submitted  since 

%h!e  argument,  it  is  conceded  this  case,  so  far  as  the  issne  is 

connected  with  it,  cannot  be  distinguished  from  other  cases 

.  ftecfentiy  ti^ided.     We  are  clear  in  thar tg^ifticm ;  it  is  the  in- 
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solvency  of  the  estate  which  the  creditors  are  allowed  tocoa^ 
test  with  the  itdministrator,  in  the  first  instanee,  aud  when 
that  XB  ascertained  or  adjudged,  the  adminiBtrator  or  any  .cre^ 
ditor  may  coatest  the  claim  of  any  other  creditor,  wJboot^ 
claim  is  filed  m  the  maooar- required  by  the  act.     [Dig.  i92f 

It  is  quite  eyident  the  demand  of  the  administrator  for 
^compensation  for  settling  the  estate,  is  not  a  claim  s^nat 
the  estate,  in  the  sense  of  either  of  the  sectio«is  refer* 
red  to.  That  is  a  matter  to  be  ascertained  ^d  der 
creed  by  the  court,  exercising  its  general  and  ordinary 
function^,  As  the  issue  sent  to  the  ^ury  was  irregular,  m 
settled  in  several  cases  at  January  term,  1846,  this  writ  of  er- 
ror must  be  dismissed  on  the  authority  of  that  decision. 

2.  As  the  question  of  compensation  has  been  so  fully  ar- 
gued, and  as  it  must  arise  again  when  the  matter  is  properly 
before  the  court  below,  it  will  not  be  improper  now  to  as- 
certain what  are  the  general  principles  by  which  allowances  of 
this  nature  are  to  be  governed. 

It  is  unnecessary,  in  this  instance,  to  go  into  a«  extended 
examination  of  cases,  either  Englii^  or  American  on  this-sufa^ 
jeot,  as  they  are  chiefly  collated  in  the  treatises  upon  tsusta; 
it  is  perhaps  saificieut  to  say,  that  in  :tbe  English  courts  suoh 
allowances  are  discountenanced  ^n  the  suppo6itio|i  that  the 
acceptance  of  a  trust  is  voluntary,  ami  that  allowances  for 
aervices  mi^t  induce  the  trustee  to  lessen  the  estate  by  pre; 
tended  charges,  which,  under  a  more  cautious  administratiqn 
might  be  wholly  avoided.  In  the  American  courts  generally, 
a  different  rule  obtains,  and  allowances  are  not  refused,  al- 
though they  are  scrutinized  with  jealous  watchfulness.  [Be- 
thea  V.  McCall,  6  Ala.  Rep.  308 ;  Ratbbon  v.  Colter,  15  Pick. 
471,-  Longley  v.  Hall,  11  lb.  120;  2  Lomax  on  Ex.  327; 
Wend.  V.  Lee,  5  Mon.  60.]  The  same  scrutiny  is  exercised'over 
the  allowances  made  to  trustees  in  the  English  courts,  when- 
ever the  general  rule  is  departed  from,  and  compensation  is 
given  for  loss  of  time  and  trouble.  [Lewin  on  Trusts,  441.] 
With  us  it  is  the  usual  and' common  practice  to  allow  execu- 
tors, administrators  and  guardians,  a  per  centage  upon  the  a- 
mount  of  the  receipts  and  disbursements  as  a  compensation 
for  the  performance  of  the  trust.     This  per  centage  has  never 
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been  fixed  by  statute,  and  untit  some  specific  rule  is  declared 
upon  the  subject,  it  is  evident  each  case  must  be  governed 
by  its  peculiar  circumstances.     It  is  apparent,  however,  the 
quantum  of  trouble,  and  loss  of  time,  is  not  the  only  matter 
to  be  considered,  as  the  settlement' of  an  estate  of  $500,  may 
involve  as  much  difficulty  as  one  of  $50,000.     The  com- 
pensation must  also,  to  a  great  extent  be  controlled  by  the  a- 
mount  of  the  estate.     It  is  evident  enough,  from  aconsid^a- 
tion  of  all  the  cases,  that  the  courts  do  not  proceed,  when 
making  the  allowance  to  a  trustee,  upon  the  pfLnciple  of  spe- 
cific compensation  for  services  rendered,  or  to  be  rendered. 
The  usual  course  of  the  Court  of  Chancery, .  is  to  refer  it  to 
a  Master  to  settle  the  allowance.     [Marshall  v.  Halloway,  i 
Swanston's  Rep.  432;    Brown  v.  Letton,   1  P.  Williams 
Reports,  140.]     These  are  the  general  principles  applica- 
ble to  allowances,  and  we  can  perceive  no  reason  why  one 
who  is  not  a  mere  voluntary  trustee,  appointed  by  will  or 
deed,  and  is  also  an  attorney,  shall  not  be  allowed  a  reasoiia- 
ble  compensation  for  his  services  in  the  latter  capacity,  when 
such  have  been  necessarily  and  bona  fide  rendered  for  the 
benefit,  or  called  into  use  by  the  necessities  of  the  estate. 
But  we  do  not  think  the  amount  of  compensation  is  to  be  as- 
certained by  inquiring  what  such  services  would  usually  be 
rated  at.     In  the  inquiry,  it  would  be  more  proper  for  the 
court  to  ascertain  what  a  prudent  individual,  invested  with 
the  functions  of  administrator,  would  feel  authorized  to  pay 
an  attorney,  taking  into  consideration  all  the  circumstances 
of  the  estate.     These  rules  will  probably  suffice  for  the  cor- 
rect determination  of  this  cause,  when  it  shall  be  again  pre- 
sented to  the  County  Judge, 
Writ  of  error  dismissed. 
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I    9   M 

!•  The  Orphans'  Court  has  not  jurisdiction  of  a  petition  for  the  allotment  of     *  ^  "^' 
dower. 

2.  An  allotment  of  dower  cannot  be  made  under  the  statute,  but  in  tbbee 
cases  where  the  dower  estate  can  be  designated  by  metes  and  bounds. 

3.  Upon  the  petition  of  the  widow,  her  right  to  dower  may  be  ascertained  by 
the  court,  Ihose  claiming  adversely  being  cited  to  contest  it;  and  .when 
the  allotment  is  made,  she  is  to  be  put  into  actual  possession. 

4.  Bower  cannot  be  claimed  against  several  (^ienees  &om  the  husband,  by 
the  same  petition. 

5.  Where  the  husband  aliens,  the  widow  is  not  dowable  of  the  enhanced 
value  of  the  property,  by  the  erection  of  buildings,  and  other  improve- 
ments made  by  the  alienee,  but  of  the  value  of  the  land  at  the  time  of  the 
alienation.  Quere  ?  as  to  the  increase  of  the  value  of  the  property,  from 
the  operation  of  other  causes,  not  coiinected  with  improrements  made  by 
the  puichaser. 

Writ  of  Error  to  the  Orphans'  Court  of  Mobile. 

Petition*  by  the  defendants  in  error,  for  the  allotment  of 
dower.  The  petition  was  filed  by  Mary  A.  Frowner,  widow 
of  Samuel  Acre,  for  dower  in  six  several  parcels  of  land  in 
Mobile,  which  had  been  aliened  by  her  husband  in  his  life- 
time, and  to  which  she  had  not  relinquished  her  dower.  The  * 
court  proceeded  to  hear,  and  determine  upon  the  matter,  and 
directed  a  writ  to  issue  to  the  sheriff,  commanding  him  to 
proceed,  and  cause  an  allotment  to  be  made.  An  allotment 
was  made,  and  being  set  aside  by  the  court,  a  new  allot- 
ment was  made,  received  by  the  court,  and  ordered  to  be  re- 
corded. 

It  does  not  appear  from  the  proceedings,  who  was  the  le- 
gal reinresentative  of  Samuel  Acre,  deceased,  nor  was  any  ad- 
irertisement  made  in  the  gazette  of  the  application  for  dower. 

Many  assignments  of  error  were  made,  denying  the  juris- 
diction of  the  court,  and  the  regularity  of  the  proceedingi 
which  are  sufficiently  noticed  in  the  opinion  of  the  court. 
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Stewart  and  Fisher;  for  plaintiffs  in  error. 

This  is  an  application  for  dower,  in  lands  sold  by  the  hus- 
band in  his  life-time,  and  improved  since  by  the  purchaser. 

The  statute  remedy  is  not  appropriate  in  such  a  case.  Un- 
der  it,  the  court  has  only  power  to  admeasure  and  divide, 
when  the  right  is  not  disputed.  It  cannot  try  title,  or  make 
compensation.  [9  Mass.  9  ;  4  Bibb,  462;  4  Wendell,  630  ; 
9  Johns.  245 ;  20  id.  411  ,•  3  Dana,  371.] 

When  the  husband  has  aliened  the  land,  the  right  of  the 
widow  is  to  be  computed  at  one-third  of  the  value,  as  it  was 
at  the  time  of  the  alienation.  [4  Kent's  Com.  64;  4  Leigh, 
498;  2  Johns.  484;  11  Johns.  S69;  6  Johtis.  C.  258  ;  13 
Johns.  180;  1  Lomax  Dig.  103,  ^  42;  6  Dana,  471 ;  7  id. 
175.] 

Where  there  is  any  land  unsold,  that  should  be  first  set 
out  to  the  widow,  before  any  portion  of  the  land  sold  can  be 
allotted  to  her.  [6  Dana,  471 ;  4  W.  C.  C.  R.  305.]  When 
the  property  «is  im{»roved,  and  cannot  be  divided  by  metes 
and  bounds,  the  court  must  allot  otherwise.  When  it  cannot 
be  divided  properly,  it  is  often  necessary  to  give  it  in  money, 
and  then  the  rule  is  to  give  one-sixth  of  the  value,  indepen- 
dent of  improvements. 

The  defendant  may  show,  that  although  heeritered under 
the  husband,  he  hplds  the  land  by  an  adverse,  and  superior 
title.  [4  Dana,  68;  10  N.  H.  403.]  He  may  rely  on  a  legal 
title,  and  deny  the  seizin  of  the  husband,  which  can  only  be 
(tried  in  a  common  law  court.  [2  G.  ^  J.  466 ;  8  id.  SO.] 
Or  the  dower  may  be  of  an  equitable  estate,  and  then  it  can 
.be  tried  only  in  equity. 

Neither  a  court  cf  law,  or  ohancery,  can  have  full  jurisdic- 
tion of  all  the  questions  which  may  arine,  it  often  requires 
both,  and  insuperable  difficulties  will  arise  in  the  attempt  to 
adapt  the  statute  remedy  to  all  cases.  The  true  construc- 
tion, doubtless  is,  as  held  in  other  States  on  similar  statutes — 
that  the  court  can  try  no  right,  but  merely  make  partition 
when  there  is  no  controversy.  ^ 

The  statute  which  authorizes  the  dowress  to  l)e  pttt  into 
possession,  was  not  intended  to  dispossess  parties  daiming 
adversely.  The  possession  meant  by  the  act,  is  inrvestitine 
of  title.     If  it  be  vacant,  the.  dowress  may  enter ;  if  4ib6tnKt- 
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ed,  she  must  rescnrt  to  her  ejectment.     [9  Johns.  245 ;  4 
Wend:  634  ;  20  Johns.  411.] 

The  statute  remedy  is  cooferied  on  the  Circuit  and  Coun- 
ty Courts— the  Orphans'  Court  is  a  distinct  jurisdiction.  [Hop* 
per.T.  Todd,  8  Ala.  121.  J 

There  is  a  misjoinder  of  parties.  The  purchasers  from  the 
hnsband  claim  by  distinct  titles,  and  cannot  be  united  in  the 
same  litigatitn,  as  their  defences  may  all  be  different,  « 

.     The  proper  parties  were  not  made.     The  executor  or  ad- 
ministrator should  have  been  a  party,  or  advertisment  as  the 
statute  requires^  neither  of  which  was  done  in  this  ease,  nor 
•were  the  terre-tenants^  properiy  before  the  court.     [7  Porter, 
19';  7  Ala.  474,]     , 

Phillips,  contra. 

ORMOND,  J. — This  proceeding  is  radically  defective. 
The  statute  requires  ten  days  notice  of  the  application  for  the 
allotment  of  dower,  to  be  given  to  the  executor,  or  adminis- 
tratcnr^  whensthey  do  not  reside  in  the  same  county  with  the 
widow,  or  when  she  is  herself,  the  executrix,  or  administrator^ 
the  notice  is  to  be  given  by  advertisement  in  a  newspaper 
published  four  successive  times.  [Clay's  Dig.  173,  §  6.]  The 
petition  does  not  show  whether  there  is  any  personal  represent 
lion,  of  the  estate  or  not.  No  citation  has  issued  to  any  one 
as  such,  nor  has  any  advertisement  be^n  made  ;  it  is  there* 
fore  evident  that  the  requisitions  of  the  statute  have  not  been 
complied  with,  and  this  being  a  summary  remedy,  given  by 
statute,  can  only  be  supported  by  conformity  to  its  provi-- 
sions. 

There  are  also  many  other  irregularities.  It  does  not  ap« 
pear  that  Elizabeth  Acre,  one  of  the  heirs,  was  notified.  No 
proceedings  were  had  upon  the  death  of  Margaret  Johnson, 
another  heir,  except  the  suggestion  of  her  death  upon  the  re* 
cord.  Nor  does  it  appear  that  all  the  terre-tenants  were  re- 
gularly before  the  court,  as  was  held  to  be  necessary  in  Green 
V.  Green,  7  Porter,  19.  For  these  reasons  this  proceeding 
must  be  reversed  ;  but  to  enable  the  party  to  proceed,  cor- 
tectly,  it  is  proper  ta  express  an  opinion  upon  the  other  points 
tiamed  in  the  argument.   • 


904  ALABAMA. 


Barney  v.  Frowner  and  Wife* 


It  is  objected,  that  the  Orphans'  Court  has  no  power  to 
entertain  this  petition.  The  statute  giving  this  remedy, 
passed  in  1812,  and  authorizes  the  widow  to  file  her  peti- 
tion,  in  the  <^  Superior,  or  County  Court,  in  the  county 
where  the  husband  shall  have  usually  dwelt,"  Sfr^.  At  the 
time  of  the  passage  of  this  act,  the  County  Court  was  held 
by  five  justices,  who  were  authorized  to  hold  the  Coiinty 
Court,  and  Ojphans'  Court,  of  their  respective  counties. 
[Toulmin's  Dig.  175] — ^the  County  Court  being  held  twice- 
a  year,  and  intermediate  courts  for  orphans'  business ;  the 
chief  justice  being  privileged  to  hold  a  special  term  of  the  Or- 
phans' Court,  whenever  he  thought  proper,  and  an  appeal 
being  allowed  from  any  decision  made  at  such  special  conit, 
to  the  next  regular  term  of  the  Orphans'  Court.  [lb.  180.] 
From  this,  it  appears,  that  at  the  time  of  the  passage  of  this 
act,*  the  County  and  Orphans'  Court,  were  distinct  and  sepa- 
rate tribunals,  though  held  by  the  same  persons,  having  their 
jurisdiction  distir^ctly  marked — the  Probate,  or  Orphans' 
Court,  having  jurisdiction  of  all  matters  pertaining  to  the  pro- 
bate of  wills,  the  estate  of  infants,  &c.  whilst  the  Ooanty 
Court  had  jurisdiction  of  civil  actions,  except  real  actions, 
ejectment,  &  and  where  the  amount  in  controversy  did  not 
exceed  $1000. 

This  system  was  modified  in  1819,  and  abolished  in  1831, 
by  the  establishment  of  the  present  system,  in  which  the  same 
distinction  is  observed  as  to  the  powers  conferred  on  the  Coun- 
ty Court,  as  a  court  of  common  law,  and  upon  the  Judge  of 
the  County  Court  as  to  the  probate  of  Wills,  and  other  testa- 
mentary matters.  Since  that  period,  though  generally  the 
appropriate  designations  of  these  courts  is  preserved,  in  some 
instances  there  has  been  some  confusion  introduced,  by  the 
indiscriminate  use  of  the  terms  Orphans'  and  County  Court, 
but  the  subject  matter  usually  pointed  out,  the  forum  intend- 
ed to  be  indicated.  In  this  case,  there  is  nothing  extrinsic, 
which  can  shed  any  light  upon  the  subject,  and  judging  of 
the  meaning  of  the  legislature,  from  the  use  of  the  terms  em* 
ployed,  "  Superior,  and  County  Court,"  we  are  constained  to 
thin]^,  the  conunon  law  court,  held  by  the  five  justices  twice 
a  year,  was  designated,  and  not  the  Ocphans'  Court,  which 
under  the  act  of  1810,  was  then  usually  held  by  the  chief 
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jiMtice  for  the  probate  of  iVills,  granting  letters  of  administra- 
tion, &C.J  and  from  whose  decision,  an  appeal  lay  to  the  next 
*' Orphans' Court"  of  the  county. 

It  is  further  argued,  that  the  statute  jurisdiction  can  only 
be  exercised,  when  the  right  of  dower  is  not  disputed,  and 
when  an  admeasurement  of  dower  can  be  made  by  metes 
and  bounds.  * 

In  Green  v.  Green,  7  Porter,  19,  we  had  occasion  to  give 
the  act  under  which  this  proceeding  originated,  an  extended 
examination,  and  we  then  considered  the  act  to*  be,  an  effort 
on  the  part  of  the  legislature  to  give  the  dowress  a  summary 
remedy  for  her  dower,  instead  of  the  dilatory,  and  expensive 
proceeding  at  common  law.  She  is  authorized  to  petition 
the  Circuit,  or  County  Court,  that  her  dower  be  alloted  to  her, 
describing  the  lands  in  which  she  claims  dower,  audit  is  there- 
fore made  the  duty  of  the  court  to  issue  its  writ  to  the  sheriff, 
to  summon  five  discreet  freeholders,  who  "  shall  allot,  and  set 
off,  by  metes  and  bounds,  to  the  said  widow,  one-third  part, 
according  to  quality  and  quantity,  of  all  the  lands,  &c.,  and 
shall  put  her  in  possession  of  the  same,  which  shall  vest  in 
her,  an  estate  for  her  natural  life,"  &c.    [Clay's  Dig.  173,  §  5.] 

It  is  manifest,  we  think,  that  it  was  not  the  design  of  this 
enactment  to  embrace  those  cases  where  dower  could  not  be 
assigned  out  of  the  land,  and  the  dower  interest  designated 
by  visible  boundaries.  When  that  is  impossible,  and  where 
a  compensation  must  be  made  in  money,  in  lieu  of  dower, 
out  of  the  land  itself,  it  is  clearly  neither  within  the  letter  or 
spirit  of  the  statute.  But  we  can  see  no  reason,  where  an  al- 
lotment can  be  made,  by  metes  and  bounds,  why  the  right 
of  dower  cannot  as  well  be  tried  under  the  statute  remedy, 
as  by  the  common  law  mode  of  procedure.  The  executor, 
heir,  and  terre-tenant,  are  required  to  be  notified,  and  may 
become  parties  to  the  suit,  and  any  defence  which  they  could 
make  to  her  claim  if  she  proceeded  at  common  law,  would 
be  available  to  them  under  this  summary  proceeding,  which, 
as  was  held  by  this  court  in  Green  v.  Green,  supra,  was  on- 
ly intended  to  simplify,  and  expedite  the  claim  of  the  widow 
to  dower,  without  impairing  any  defence  which  might  exist 
against  it. 
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•  The  ca88s  cited  from  the  New  York,  Massachusetts,  and 
Kentucky  Reports,  have  no  application  here.  In  the  States 
of  New- York  and  Kentucky,  the  statutes  on  this  subject, 
merely  authorized  the  ordinary,  or  surrogate  to  assign  dower, 
but  do  not  contemplate  a  trial  of  the  right,  or  putting  the  wi- 
dow into  possession,  and  if  that  is  witliheld,  she  is  driven  to 
her  action  of  ejectment.  It  is  only  necessary  to  advert  to  the 
case  of  Kintch  v.  Cunningham,  4  Bibb,  462,  and  the  matter 
of  Mary  Watkins,  9  Johns.  244,  to  be  sensible  of  the  broad 
distinction,  between  the  statutes  of  those  States,  and  our's, 
upon  this  subject. 

From  the  case  of  Sheafe  v.  O'Neil,  9  Mass.^9,  it  appears  that 
there  is  no  statute  in  Massachusetts,,  expressly  authorizing 
the  ordinary  to  assign  dower,  but  it  appears  to  be  exercised 
by  implication,  from  a  colonial  statute,  which  did'  not  con- 
template a  trial  of  the  right  of  dower,  but  that  the  dower 
should  be  assigned  in  those  cases,  where  the  right  was  not 
controverted. 

Our  statute  contemplates  a  contestation  of  the  widow's 
right  of  dower,  and  provides  the  necessary  means  for  ascer- 
taining it.  For  this  purpose,  the  heir,  and  the  tenant  of  the 
freehold  are  to  be  notified  of  the  application,  and  may  contest 
the  right,  and  finally,  if  decided  in  favor  of  the  widow,  the 
statute  directs  the  sheriff  to  put  her  in  possession*  This  is 
not  a  mere  legal  investiture  of  the  title,  leaving  her  to  obtain 
the  possession  by  suit,  if  not  voluntary  yielded,*  but  a  posses- 
sion in  fact,  as  well  as  in  law.  Such  is  the  express  language 
of  the  act,  and  the  construction  contended  for,  would  deprive 
it  of  any  sensible  meaning. 

This  being  a  substitute  for  the  common  law  made  of  pro- 
cedure, it  would  seen  to  follow  necessarily,  that  dower  could 
not  be  claimed  of  lands,  aliened  by  the  husband,  and  in  the 
bands  of  several  persons  by  the  same  petitijon.  They  might 
have  several  distinct  defences,  in  which  they  had  no  coimnon 
interest,  requiring  distinct  issues  of  law,  and  fact.  Such  an 
incongruity  as  this,  so  foreign  to  the  simplicity  of  the  com- 
mon law,  it  is  impossible  to  suppose  the  legislature  contem- 
plated. In  such  cases  it  would  be  necessary  to  proceed  sepa- 
rately against  each.  "  Where  the  lands  are  in  the  hands 
of  various  purchasers,"  is  one  of  the  instances  put  by  Judge 
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St<wry,  when  adequate  redress  can  only  be  had  in  equity.  [1 
S.  Com.  687,  §  632.J 

There  may  be,  and  doubtless  are  many  other  cases,  in 
which  the  statnt^  remedy  would  be  either  inadequate,  or  im- 
proper, but  we  purposely  confine  oiu*selves  to  the  case  before 
us. 

Of  what  is  the  widow  to  be  endowed,  where  the  land  has 
been  aliened  by  the  husband  during  the  coverture  ?  Of  the 
value  of  the  land  at  the  timig  of  the  alienation,  or  of  the  im- 
proved value  at  the  time  of  the  assignment  ?  This  question 
may  be  considered  in  reference  to  the  enhanced  value  of  the 
land  by  the  act  of  the  alienee  in  the  erection  of  buildings, 
and  other  improvements,  and  th^  amelioration  of  the  soil,  and 
its  increased  value  from  other  causes,  not  coiinected  with  im- 
provements made  by  the  alienee.  Upon  this  last  aspect  of 
this  question,  there  is  some  diversity  of  opinion  in  this  coun- 
try, and  as  the  point  is  not  distinctly  presented  upon  the  re- 
cord, we  abstain  from  its  consideration. 

Mr-  Park,  in  his  treatise  on  Dower,  257,  seems  to  consider, 
that  the  understanding  of  the  profession  in  England,  at  this 
day,  is,  "  that  the  wife  shall  be  endowed  of  the  land  as  she 
finds  it  at  the  time  of  her  dower  consummated,"  but  he  ad- 
mits that  the  old  authorities  are  the  other  way,  citing  Per- 
kins, sec.  328,  and  Coke  Litt.  32,  a,  n.  8.  Mr.  Hargrove,  in 
his  note  on  this  passage,  cites  the  year  books  to  the  following 
effect.  "  If  the  feoffee  improve  by  buildings,  yet  dower  shall 
be  as  it  was  in  the  seizin  of  the  husband,  for  the  heir  is  not 
bound  to  warrant,  except  according  to  the  value  as  it  was  at 
the  time  of  [the  feoffment,  and  so  the  wife  would  recover 
more  against  the  feoffee,  than  he  would  recaver  in  value, 
which  is  not  reasonable."  Whatever  doubts  may  be  thrown 
over  the  ancient  doctrine  in  England,  in  this  country  it  is  de- 
cisively established.  The  question  was  most  elaborately, 
and  ably  discussed,  in  Thompson  v.  Monroe,  5  S.  &^  ll.  Bd9, 
and  in  Powell  v.  The  Monson  ^  B.  Man.  Co.,  3  Mason,  8ftS, 
m  which  the  learning  upon  this  subject  is  exhausted,  coidSn 
whi<^h  it  is  most  satisfactorily  shown,  that  the  widow  i»oot 
dowable  of  th«  enhanced  value  of  the  property,  by  the  «r^- 
tion  of  buildings^  and  other  improvements^  but  of  the  v^i^ 
«f  the  land  at  the  tune  of  the  aliefiation.    See  also  Gqte  y. 
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Brazier,  3  Mass.  644  ;  Catlin  v.  Ware,  9  id.  218 ;  Ayer  v. 
Spring,  10  id.  80;  Tod  y.  Baylor,  4  Leigh,  498;  Lawsonr. 
Morton,  6  Dana,  471 ;  Hale  v.  James,  5  Johns.  C.  Rep.  268. 

As  the  Orphans'  Oourt  had  not  jurisdiction  to  entertain  the 
petition  for  the  assignment  of  dower^  it  can  subserve  no  pur-' 
pose  to  remand  the  cause. 

Let  the  docree  be  reversed. 


KELLY'S  ADM'R  v.  KELLY'S  DISTRIBUTEES. 

1.  The  grant  of  administntioii  confers  upon  the  adminiBtntor  dt  bomgnom 
a  legal  title  to  the  gdods  and  chattels,  rights  and  credits  of  the  intestat  e 
which  were  unadministered  by  his  predecessor;  and  the  husband  of  a  sole 
distributee  of  the  intestate,  who  has  paid  the  debts  of  the  estate,  and  ta- 
ken possession  of  the  personal  property,  cannot  resist  a  recovery  by  such 
administrator  by  proving  these  facts. 

Writ  of  Error  to  the  Orphan^'  Court  of  Montgomery . 

The  plaintiff  in  error  filed  his  accounts  and  vouchers,  as  ad- 
ministrator, "  which  were  examined  and  ordered  to  be  filed  for 
the  examination  of  all  concerned,"  and  publication  ordered  as 
required  by  law.  Afterwards,  the  plaintiff  moved  to  amend  his 
return,  and  inventory  previously  filed,  so  as  to  shpw,  that  no 
goods  or  chattels  of  the  intestate  subject  to  administration  or 
distribution  had  come  to  his  hands ;  whereupon  it  was  ordered 
'  that  the  amendment  be  allowed,  if  the  truth  of  the  suggestion 
be  shown ;  that  an  issue  be  made  up  to  try  the  fact,  "  and  that 
Ae  tmu8  of  proof  be  on  the  administrator."  An  issue  was 
accordingly  made  up,  and  submitted  to  a  jury,  to  determine 
whether  the  slaves  returned  by  the  administrator  were  assets 
of  the  intestate's  estate,  and  subject  to  administration  as  a  part 
thereof.    A  special  verdict  was  returned  and  submitted  to  the 
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court  as  the  basis  of  such  judgment,  as  might  be  proper. 
The  jury  found  that  the  intestate  died  about  the  first  of  Jan- 
uary, 1839,  indebted  about  115  dollars,  and  the  expen- 
ses of  her  last  sickness ;  that  she  left  no  brothers,  and  but 
one  sister,  Mary  A.  Lathrop,  the  wife  of  Benj.  G.  Lathrop. 
After  the  death  of  the  intestate,  her  brother-in-law  took  pos- 
session of  the  slaves  mentioned  in  the  inventory,  treated  them 
as  he  did  other  slaves  which  were  his  own,  and  paid  o£f  the 
debts  above  mentioned.  About  four  years  after  the  death  of 
the  intestate,  Mrs.  Lathrop  and  her  husband  procured  Lewis 
Owen  to  administer  on  intestate's  estate,  about  the  3d  June, 
1843 ;  that  he  pointed  out  to  Owen  three  or  four  negroes  as 
belonging  to  the  estate  of  his  intestate,  but  Owen  never  took 
possession  of  them.  >  At  the  request  of  Lathrop  and  the  plain- 
tiff, Owen  resigned  the  administration,  and  the  latter  was 
appointed  in  his  stead,  on  the  11th  December,  1843.  La- 
throp informed  the  plaintiff  that  he  had  paid  the  intestate's 
debts,  and  taken  possession  of  the  pro|)erty ;  that  there  was 
some  property,  and  he  thought  administration  was  nece^ary 
to  perfect  titles  to  the  same.  They  further  add  that  the 
slaves  in  the  inventory  mentioned,  belonged  to  the  intestate 
at  the  time  of  her  death.  It  was  adjudged  by  the  court,  that 
the  slaves  in  question  were  liable  to  distribution,  as  the  es- 
tate of  the  intestate ;  that  the  plaintiff's  motion  for  leave  to 
amend  the  inventory  previously  returned,  be  overruled,  and 
that  his  account,  as  audited  and  reported,  be  allowed,  &c. 

J.  A  Elmore,  for  the  plaintiff  in  enor,  insisted,  that  the 
statutes  of  Westm.  2,  and. 31  Edward  3,  did  not  give  to  cre- 
ditors a  right  of  action  against  the  ordinary,  except  for  the 
amount  of  goods  iu  his  hands ;  the  ordinary  had  no  right  to 
sue,  nor  had  the  next  of  kin  a  right  to  the  surplus.  [1  Plow. 
Rep.  277,  282 ;  Swinb.  on  Wills,  233 ;  2  P.  Wms.  Rep.  441; 
1  Wms.  on  Ex'r«,  236  ;  2  Id.  905 ;  1  Salk.  Rep.  37 ;  Garth. 
Rep-  376;  3  Binn.  Rep.  660.]  To  remedy  the  defects  of 
these  laws,  the  statute  of  22  and  23  Charles  2,  was  enacted. 
[2  Wms.  Ex'rs,  906,  eiseq.;  see  also,  Grimkie's  Pub.  Law  of 
S.  C;  Clay's  Dig.  168,191.] 

Where  there  is  a  sole  distributee  and  no  debts,  or  the  debts 
have  .been  paid,  the,  next  of  kin  may  take  without  distribu- 
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tion.  [1  Rich.  Eq.  Rep.  22-3  ;  1  Bail.  Eq.  Rep.  58 ;  1  Hill's 
Eq.  R^p.  324 ;  1  Hill's  Rep.  (S.  C.)  191  ,•  4  Paige's  Rep.  61; 
10  Paige's  Rep.  496.]  Inconsequence  of  bis  possession, the 
majrital  rights  of  Lathrop  attached,^ and  the  administraCOT  is 
accountable  to  him,  and  not  to  the  next  of  kin.  [10  Pick. 
Rep.  104 ;  2  Bail.  Rep.  464 ;  1  Bail.  Eq.  S.  C.  Rep.  487.] 
He  is  not  excluded  in  consequence  of  his  admission  that  the 
property  was  the  intestate's  at  her  death ;  the  South  Caroli- 
na cases  say,  if  the  result  was  right,  no  administration  was 
necessary  to  do  what  had  been  already  done.  [6  Ala.  Rep. 
894,*  7  Id,  32,  589.]  Administration  cannot  change  the 
rights  of  the  parties. 

J.  W.  Prtor,  for  the  defendant.  Lands  pass  to  the  heirs 
by  descent  as  at  common  law.  [Clay's  Dig.  168,  §  2.]  Goods 
and  chattels  descend  to,  and  are  distributed  among  the  heiis 
in  the  same  manner  as  real  estate.  [Id.  191,  §  1.]  These 
statutes  are  to  receive  a  reasonable  construction.  By  the 
common  law,  the  King  was, entitled  to  the  peisonalty;  this 
righj  was  yielded  to  the  ordinary,  and  the  title  has  since  been 
granted  to  the  administrator  by  statute.  See  the  Englidi 
statute  of  distributions ;  Clay's  Dig.  220,  <^  1 ;  223,  §  11  ] 
225,  §  26.]  If  next  of  kin  may  take  the  personal  estate, 
where  there  are  no  debts,  what  is  to  prevent  them  from  sa- 
ing  to  recover  it — ^what  length  of  time  shall  elapae  befoie  it 
can  be  presumed  that  there  are  no  debts.  [Pinkston  v.  Huie, 
supra. 

Whenever  administration  is  granted,  it  vests  the  property 
by  relation,  from  the  intestate's  death.  [1  Com.  Dig.  466, 
Tit.  Adm.  B.  10 ;  1  Caro.  L.  Rep.  480,  492  •  9  Mass.  Rep. 
337,  362;  12  Id.  309;  10  Pick.  Rep.  463;  23  Id.  128;  2 
Speers'  Rep.  487.]  And  the  next  ofkin  cannot  recover,  either 
at  law  or  in  equity,  without  administration.  [3 .  P.  Wms. 
Rep.  348 ;  1  Rawle's  Rep.  149 ;  4  Paige's  Rep.  47 ;  2  McC. 
Rep.  168 ;  1  Caio.  L.  Rep.  480 ;  2  Speers'  Rep.  487 ;  4  Lilt. 
Rep.  263;  13  Wend.  Rep.  453.] 

It  is  not  iN*etended  that  the  husband  is  next  of  kin  to  his 
wife,  and  the  authorities  show  the  reverse.  [3  Tes.  R.  244; 
14  Id.  372,  381 ;  3  De«s.  Rep.  135, 156, 273.]  To  coBtom- 
mate  his  title  to  his  wife's  choses  in  action,  he  mot  hare  le- 
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duced  them  tuto  possession  during  the  coverture  in  the  cha- 
raeter  of  husband.  [1  Wms.  Ex'rs,  655*7 ;  3  Stew.  Rep.  172, 
375 ;  4  Stew.  So  P.  Rep.  286 ;  1  Rich.  Eq.  Rep.  1,  5.]  The 
special  verdict  does  not  show,  that  Lathrop  had  possession  as 
hjosbaud,  and  his  own  act  in  pointing  out  the  property  estops 
Him. 

The  cases  cited  by  the  plaintiff's  counsel,  upon  the  main 
point  were  in  Chancery,  and  from  South  Carolina,  with  the 
exception  of  one  from  New  York,  where  the  intestate  had 
been  dead  more  than  #twenty  years.  These  decisions  are 
altogether  inapplicable. 

GOQLiLIER,  C.  J. — ^We  need  not  inquire  whether  the  mo- 
tion by  the  plaintiff  in  error  to  amend  the  inventory  he  had 
returned,  should  have  been  allowed ;  the  questions  arising 
upon  the  special  verdict  are— 1st.  Is  the  administrator  enti- 
tled to  the  personalty,  which  belonged  to  his  intestate,  at  the 
•time  of  her  death,  and  unadministered  by  his  predecessor  ? 
'  2d.  Is  the  property  in  question  subject  to  distribution  accord- 
iog  to  the  statutes  which  apply  to  intestacies  ? 

It  is  enacted  by  the  act  of  1806,  that  if  a  person  die  intes- 
tate, or  the  executors-  named  in  the  will,  neglect  or  refuse  to 
act,  &C.J  administration  of  the  goods  and  chattels,  rights  and 
credits  of  such  intestate,  or  of  such  testator  with  the  will  an* 
nexed,  shall  be  granted  to  the  widow,  or  next  of  kin,  or  some 
o{  them ;  and  in  case  of  their  refusal,  then  to  the  principal 
creditor,  4^.  [Clay's  Dig.  220,  §  1.]  The  same  statute  pro- 
vides that  an  appraisement  and  inventory  shall  be  made  and 
and  returned  to  the  proper  Orphans'  Court.  [Id.  223,  ^  11 ; 
225,  ^  26.] 

The  descent  of  land  in  cases  of  intestacy  is  explicitly  pro- 
vided for,  and  it  is  then  enacted,  «  When  any  person  shall  die 
possessed  of  goods  and  chattels,  or  personal  estate,  not  be* 
queathed,  the  same  shall  descend  to  and  be  distributed  a- 
mong  his  or  her  heirs,  in  the  same  way  and  manner,  that  re- 
al ^tate  not  devised  descends  by  this  act :  Povided,  that  the 
goods  and  chattels,  or  personal  estate  of  any  person  deceased, 
whether  testator  or  intestate,  shall  stand  chargeable  with  the 
payment  of  all  the  just  debts  and  funeral  expenses  of  the  de- 
ceased,  md  the  charges  of  settling  the  said  estate ;  and  after 
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the  payment  thereof,  the  Burphisagemcase  of  intestacy,  shall 
be  decreed  by  the  Orphans'  Court,  one  third  thereof  to  tfae 
widow  of  the  deceased  person,  &c."  [Clay's  Dig.  168,  §  2; 
191,  <^  1.1 

We  think  it  clearly  inferable  from  these  enactments,  that 
the  grant  of  administration  conferred  upon  the  plaintiff  the 
goods  and  chattels,  rights  and  credits  of  his  intestate,  which 
were  unadministered.  Such  is  the  well  established  effect' of 
the  English  statutes  of  a  kindred  character.  This  being  so, 
it  was  competent  for  him  to  have  maintained  an  action  at 
law  against  Lathrop  for  the  recovery  of  the  possession  of  the 
slaves. 

In  Coons  4*  Co.  v.  Nail's  Heirs,  &c.  4  Litt.  Rep.  iJ63,  it 
was  held,  that  a  suit  even  in  equity  will  not  lie  in  behalf  of 
the  heirs  of  a  dowress  for  the  rents  and  profits  of  a  dower  ea* 
ts^e  ;  although  it  was  alledged  that  no  will  was  made,  or  ad-  , 
ministration  granted.  In  such  case  the  right  of  action  is  in 
the  personal  representative,  and  arecovery  by  the  heirs  would  ' 
not  bar  a  suit  by  him,  should  one  be  afterwards  appointed : 
Further^  a  suit  for  an  account  of  the  personal  estate  of  the 
ancestor,  must  be  brought  by  his  personal  representatives. 

.It  has  been  often  said,  that  the  administrator  represents  the 
intestate  in  respect  to  the  personalty,  the  legal  right  to  which 
vests  in  him  immediately  on  the  grant  of  administration,  and 
the  grant  relates  back  to  the  time  of  the  intestate's  death. 
Such  is  the  effect  of  the  authorities  cited  by  the  defendant's 
counsel  upon  this  point.  See  Vaughters  v.  Elden,  2  Brev. 
Rep.  307.  In  that  case,  certain  property  of  the  intestate 
went  into  the  distributee's  possession  without  administration 
who  §old  the  same  to  the  defendant.  After  the  death 
of  the  distributee,  the  plaintiff  administered  on  the  es- 
tate of  the  late  owner  of  the  property,  and  after  demand, 
brought  trover  for  its  recovery.  A  verdict  and  judgment 
were  obtained  for  the  full  value,  embracing  the  increase  of 
slaves,  &c.;  the  court  deciding  that  the  distributee  had  no 
interest  beyond  the  mere  equity  to  have  the  residue  after  the 
payment  of  the  debts,  and  that  the  legal  estate  was  in  the 
administrate^:. 

In  Bradford  v.  Pelder,  2  McC.  Ch.  Rep.   168,  it  was  de- 
(ennined  that  the  next  of  kin  to  a  decedent^  cannot  maintain 
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A  suit  in  equity  for  the  recovery  of  the  property  of  an  intes- 
tate's estate  without  administering,  though  he  be  exclusively 
entitled.  If  he  tak€^x>sses8ion,  and  dispose  of  it,  sQch  dispo^ 
sition  will  be  inoperative. 

These  decisions,  it  is  insisted,  are  inapplicable  to  the  case  at 
bar,  because  the  husband  of  the  sole  distributee  of  the  intes- 
tate's estate,  had  taken  possession  of  the  property,  and  paid  ajl 
the  debts,  so  that  no  administration  was  necessary;  and  his  pos- 
session will  be  referred  to  his  rights  as  husband.  To  sustain  this 
argument,  the  plaintiff  has  cited  several  cases  in  Chancery,  from 
the  South  Carolina  Reports.  In  Spann  and  wife  v.  Jennings 
et  al.  I  Hill's^Ch.  Rep.  324,  it  was  decided,  that  where  the 
wife  was  entitled  to  the  whole  of  the  estate  of  deceased  in- 
fants as  their  next  of  kin,  and  there  being  no  debts,  before 
her  marriage  took  possession  of  the  estate  without  adminis- 
tering, which  after  marriage  continued  with  her  husband, 
the  husband  was  entitled  to  administration  in  right  of  his 
wife  I  but  as  no  debts  were  to  be  paid,  or  distribution  made, 
administration  would  have  been  a  "nugatory  ceremony." 
If  any  other  person  had  administered,  the  property  could  not 
have  been  removed  from  him.  **  By  going  into  equity  and 
showing  that  there  were  no  debts,  and  that  his  wife  was  ex- 
clusively entitled,  a  recovery  at  law  would  have  been  restrain- 
ed." To  the  same  effect  is  Huson,  et  al.  v.  McMeekin's  Adm'r, 
1  Rich.  Eq.  Rep.  1.]  Without  stopping  to.  inquire  whether 
these  cases  correctly  ascertain  the  law,  it  is  enough  to  say, 
that  they  professedly  proceed  upon  principles  which  are  re- 
cognized in  Chancery,  and  which  it  is  admitted  would  not 
be  administered  in  a  court  of  law.  In  the  latter  trib'unal,  the 
party  having  the  legal  title  must  recover  the  possession  of 
the  intestate's  estate,  and  when  thus  reduced  into  possession, 
(as  we  ^pust  intend  it  was  in  the  present  ca^e,)  it  must  be  dis- 
tributed according  to  the  direction  of  the  statute  upon  the 
subject.  The  Orphans'  Court,  though  a  peculiar,  and  to  some 
extent  an  extraordinary  jurisdiction,  does  not  exercise  the 
powers  of  Chancery.  To  ascertain  who  are  the  distributees^ 
it  must  look  to  the  parties  at  the  time  the  distributiw  is  6t'^ 
dered,  where  legal  rights  have  not  previously  vested. 

Here  the  husband  had  not  suph  a  possession  aa.  invested 
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him  with  his  marital  rights  in  his  wife's  estate,  at  least 'in  a 
eourt  of  law ;  or  if  they  ever  attached,  they  were  divested 
by  the  grant  of  administration,  and  th^  designation  of  the 
property  as  the  estate  of  the  intestate.  Whether  the  husband's 
rights  are  such  as  to  command  the  protection  of  eqnity,  is 
not  now  a  proper  subject  of  inquiry — ^that  question  can  be 
considered  when  it  arises.  This  view  is  decisive  of  the 
cause,  and  the  jud]gment  must  be  affirmed. 


PURDOM  V.  TIPTON,  et  al. 

1.  In  the  final  settlement  of  the  accounts  of  an  administrator,  he  is  properly 
chargeable  with  a  debt  due  from  himself  to  the  decedent,  and  this  although 
he  is  insolvent  when  the  administration  is  committed  to  him,  and  contiii* 

'    ues  so. 

Writ  of  Error  to  the  Orphans'  Court  of  Madison. 

In  the  matter  of  the  final  settlement  of  the  estate  of  Wm. 
E.  Gardner,  deceased,  upon  the  application  of  Purdom,  the 
administrator. 

In  stating  the  account,  preparatory  to  distribution,  the  dis- 
tributees produced  a  writing  signed  by  Purdom,  the  4th  Jan- 
uary 1840,  admitting  the  deposit  by  the  intestate,  in  his 
bands,  of  $4,Q00,  to  secure  him  and  one  Jolley,  who  were  Te« 
QQgnizors  for  his  appearance  before  the  then  next  termof  thft 
Circuit  Court  of  Madison,  to  anawer  a  charge  of  murder.  If 
Oardner  attended  the'oourt,  from  court  to  oourt  until  dischar^ 
ed  by  due  course  of  law,  then  the  money  was  to  be  ref  amed, 
but  should  he  fail,  then  the  money  was  to  secure  Purdom  and 
Jolley,  for  any  liability  that  might  accrue;  and  asked  the  comt 
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to  charge  Purdom  with  the  amount  of  the  receipt  as  so  much 
m  his  hands,  subject  to  be  distributed.  The  adtninistrator 
opposed  this  charge,  except  to  the  extent  of  $1500,  with 
which  he  paid  debts  of  the  decedent.  The  administrator 
proved,  that  as  the  surety  of  the  decedent,  on  the  charge  be- 
fore named,  he  was  not  discharged  from  liability  until  the 
April  term,  1841,  of  the  Circuit  Court  of  Madison.  He  iur^ 
ther  proved,  that  at  the  time  he  was  appointed  administrator, 
— *-the  4th  March,  1841 — he  owed  debts  to  the  amount  of 
$30,000.  The  distributees  then  proved  he  had  means  to 
pay  $20,000,  but  failed  to  prove  any  other  or  greater  means ; 
also,  that  part  of  these  means  was  real  and  personal  estate,  id 
Madison  county,  of  the  value  of  $5,000,  and  that  there  were 
but  two  judgments  for  small  sums  against  him  when  appoint- 
ed administrator,  and  these  were  paid  without  selling  the 
property  above  stated.  Purdom  then  proved  that  certain 
slaves,  included  in  the  above  estimate,  were  sold  by  the  she- 
riff, under  executions  on  judgments  obtained  in  February, 
1842.  Also,  that  in  April  of  that  year,  he  conveyed  certain 
real  estate,  siuate  in  Madison  county,  and  certain  slaves,  in 
trust,  first,  to  secure  a  debt  upon  which  certain  named  per- 
sons were  sureties,  for  the  sum  of  $2383,  and  second,  to  se- 
cure his  sureties  for  this  administration.  He  then  proved, 
the  lot  and  slaves  thus  conveyed,  were  th'e  same  as  previous 
ly  estimated  by  the  witnesses  for  the  distributees,  and  that 
the  debt  therein  mentioned  was  yet  unpaid,  except  the  in^ 
terest  accrued  upon  it. 

On  this  state  of  proof,  the  court  was  of  opinion  that  Pur- 
dom, as  administrator,  was  liable  for  the  sum  of  money  de- 
posited with  him,  with  interest  from  the  1st  May,  1841,  and 
charged  him  with  the  same. 

The  balance  due  from  the  administrator,  and  decreed  to 
the  distributees,  was  $1021. 

Purdom  excepted  to  the  ruling  of  the  court  above  stated, 
and  now  assigns  it  as  error. 

RoBtNSON,  for  the  plaintiff  in  error,  insisted — 
That  it  was  improper  in  this  instance  to  charge  the  ad- 
ministrator with  the  debt  due  from  himself,  as  he  wa«  insd* 
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vent  when  the  administration  was  committed  to  him,  and  bad 
ever  since  continued  in  that  condition.  Besides  this,  he  was 
not  a  debtor  of  the  decedent,  when  the  administration  was 
committed,  as  he  was  not  released  from  hability  until  April 
afterwards.  The  effect  of  the  decree  in  this  case  is,  to  make 
the  sureties  of  the  administrator  sponsors,  not  for  his  honesty 
in  the  duties  of  the  administration,  but  for  the  payment  of 
the  debt  subsequently  owing  to  the  estate.  The  idea  that 
an  administrator  is  to  be  charged  with  debts  due  by  himself, 
to  the  decedent,  is  founded  on  the  presumption  that  he  has 
the  ability  to  do  so,  and  when  this  presumption  is  rebutted, 
the  Orphans'  Court  has  no  jurisdiction  to  charge  him. 

S.  Parsons,  contra,  cited  Stephens  v.  Gaylord,  11  Mass. 
256  5  Winship  v.  Bass,  12  Mass.  199 ;  Hays  v.  Jackson,  6  lb. 
160 ;  Childress  v.  Childress,  3  Ala.  Rep.  762 ;  7  lb.  298.] 

GOLDTHWAITE,  J.— It  is  ruled  in  very  express  terms 
by  the  adjudications  cited  by  the  defendant  in  error,  from 
Massachusetts,  that  not  only  the  administrator,  but  also  his 
sureties  are  liable  for  a  debt  due  from  him  to  the  decedent. 
Here  the  qaestion  is  not  presented  by  the  surety  directly, 
and  the  previous  decisions  of  this  court  have  settled  that  the 
administrator,  on  the  settlement  of  his  accounts  with  the  Or- 
phans'Court,  is  properly  chargeable  with  a  debt  dup  from 
himself  to  the  decedent.  Childress  v.  Childress,  3  Ala.  Rep. 
762 ;  Hampton  v.  Shehan,  7  lb.  298.] 

The  reason  of  this  is,  that  the  distributees  are  entitled  to 
have  all  the  assets  of  the  estate,  and  as  the  administrator  is 
not  in  a  condition  to  be  sued,  it  must  result  in  a  charge  a- 
gainst  himself.  The  same  consequences  would  probably 
flow  from  the  same  circumstances,  if  the  suit  was  by  a  credi- 
tor against  the  administrator.  Under  a  plea  of  plene  admin* 
i$travity  we  incline  to  think  he  would  be  compelled  to  show 
that  he  had  disbursed,  for  debts,  (^.  of  the  estate,  to  the  ex* 
tent  of  the  debt  due  from  himself.  Whatever  may  be  the 
effect  of  this .  charge  hereafter,  upon  the  surety  for  the  ad- 
ministration, we  have  no  doubt  in  this  case,  that  the  charge 
against  the  administrator  was  proper,  whether  he  was  or  waa 
not  insolvent.     This  conclusion  renders  it  unnecessary  to 
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inquire  whether  a  case  of  insolvency  is  made  by  the  proofs 
and  it  is  evidei^tly  premature  to  decide  on  the  liability  of  the 
surety,  as  his  is  not  the  case  before  us. 
Judgment  affirmed. 


THE  GOTERNOR,  use,  &c.  v.  DAVIS  ^  ROBmSON. 

1.  In  a  suit  upon  an  official  bond,  th«  name  of  the  neHninal  pkintiff  ia  Ibnn* 
and  not  substance,  and  therefore  a  mistake  in  that  respect,  is  not  reached 
by  a  general  demurrer,  and  is  amended  after  judgment  by  other  parts  of 
the  record. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe. 

Pebt,  on  the  official  bond  of  E.  T.  Broughton,  against  his 
sureties,  by  the  Governor,  for  the  use  of  the  administrator,  de 
bonis  nan,  of  W.  T.  Coolidge.  The  declaration  alledges,  the 
executjon  of  the  bond,  &c,  the  appointment  of  Broughton, 
administrator ;  that  he  wasted  the  estate,  and  that  the  ad- 
ministrator de  bonis  non  had  recovered  a  judgment  against 
him,  which  has  been  returned,  no  property  found.  The. 
estate  had  been  declared  insolvent.  The  defendants  de^ 
murred  to  the  declaration,  and  the  couri  sustained  it,  and 
rendered  judgment  for  the  defendants,  which  is  now  assigned 
as  error. 

Leslie,  for  the  plaintiff  in  error,  relied  on  the  act  of  1837, 
Clay's  Dig.  326,  ^  76. 

.   No  counsel  appeared  on  the  other  side. 

ORMOND,  J.— The  case  cited  from  1  Stewart,  388,  cer- 
tainly determines,  that  this  suit  should  have  been  brought  in 
the  name  of  the  Judge  of  the  County  Court,  instead  of  the 
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Governor ;  but  we  are  clear  in  the  opinion,  that  the  constroo- 
tion  there  put  upon  the  statute  is  incortrect.  .The  whole  pur- 
pose of  the  Legislature,  in  the  act  referred  to,  [Clay's  Digest, 
222,  'J^  10,]  was  to  place  the  sheriff,  when  he  hecame  ex  qfficiOj 
an  administrator,  upon  the  same  footing  with  other  adminis- 
trators ;  and  to  make  his  official  bond  as  sheriff,  stand  as  a 
security  for  his  acts  as  administrator,  as  well  as  sheriff,  and 
this  bond  being  executed  to  the  Governor,  should  be  put  in 
suit  in  his'name,  for  the  use  of  the  person  injured. 

When  such  a  bond  is  put  in  suit,  the  real  plaintiff  on  the 
record,  is  the  person  for  whose  use  the  suit  is  brought,  who 
is  alone  responsible  for  the  costs.  The  Governor,  or  Judge 
of  the  County,  is  a  formal  party,  whose  name  is  stated  as  the 
authority  of  the  true  plaintiff  upon  the  record,  for  bringing 
the  action.  A  mistake  in  this  matter,  cannot  possibly  mis- 
lead, or  prejudice  the  defendant ;  it  is  therefore  matter  of 
form,  and  not  substance,  which  cannot  be  reached  by  a  gen- 
eral demurrer,  and  which  is  amended  by  other  parts  of  the 

record.  *         *  « 

In  Bagby,  Gov.  v.  Chandler,  8  Ala.  233;  we  held,  that  the 

action  was  well  brought  in  the  name  of  the  obligee,  though 

he  wa^not  in  fact  the  executive  officer  of  the  State,  when 

the  suit  was  brought;  and  many  other  analogous  decisions 

have  been  made  by  us,  all  tending  to  establish,  in  such  cases 

as  the  present,  that  the  mention  of  the  name  of  the  obligee, 

is  matter  of  form,  and  not  substance.     From  this  view,  it  re« 

solts,  that  the  demurrer  to  the  declaration  should  not  have 

been  sustained  for  this  cause,  and  no  other  defect  has  been 

brought  to  our  notice. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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FAULK  AND  FAULK  v.  THE  STATE. 

J .  Where  a  recognizance  states  the  offence  for  which  the  principal  recogni- 
zor has  undertaken  to  appear  and  answer,  a  judgment  ntn  rendered  there- 
on should  Buhstantially  describe  the  offence,  or  refer  to  it  so  that  the  re- 
•cognizance  may  be  identified ;  unless  it  is  thus  special^  it  would  not  sup- 
port the  final  judgment,  and  the  latter,  if  it  conformed  to  the  recogninnce^ 
would  Tfuy  from  the  judgment  nisu 

• 
Error  to  the  Circuit  Court  of  Barbour. 

At  the  spring  term  of  the  Circuit  Court,  holden  in  1844,  a 
judgment  nisi  was  rendered  in  the  cause  entitled  thus  :  "The 
State  V.  William  Faulk  and  Gaines  Faulk,"  reciting,  thaf 
the  State  came  by  the  solicitor,  and  "  the  defendants  came 
not,  but  made  default  after  being  solemnly  called ;  and  it  ap- 
pearing to  the  court,  that  the  said  Gaines  Fa0k  gave  bond 
in  the  sum  of  two  hundred  dollars,  for  his  appearance  at  this 
term,  to  answer  the  charge  against  him  in  said  case,  with 
Andrew  S.  Faulk  his  security.  And  the  said  Andrew  Sr 
Faulk,  the  co-obligor  of  the  said  Gaines  in  the  bond  aforesaid, 
being  also  called  to  bring  into  court  the  body  of  the  said 
Gaines  Faulk,  according  to  the  tenor  of  his  bond,  brings  him 
not,  but  makes  default.  Therefore,"  &c.  Upon  a  scire  fa- 
cias being  served  upon  the  recognizors,  a  final  judgment  was 
rendered  against  them  by  default,  at  the  next  succeeding 
term  of  the  court,  reciting  that  "a  judgment  nisi  was  ren- 
dered against  the  defendants,  in  favor  of  the  State  of  Alaba- 
ma, for  the  sum  of  two  hundred  dollars,  for  the  default  of  the 
said  Gaines  Faulk,  in  not  appearing  to  answer  to  a  charge  of 
the  State  against  him  for  an  assault  and  battery ;  and  a  scire 
facias,^^  ^.  It  is  here  assigned  for  error — 1.  That  there  iff 
no  offence  recited  in  the  judgment  nisi.  2.  The  final  judg- 
ment does  not  follow  the  judgment  nisi, 

J.  BuroRD,  for  the  plaintiff  in  error. 


920  ALABAMA. 

^  Faulk  and  Faulk  v.  The  State. 


Attorney  General,  for  the  State,  insisted  that  it  waa  not 
necessary  to  express  in  the  judgment  nisi  for  what  offence 
the  accused  was  recognized  to  appear  and  answer.  If  it  be 
necessary  that  the  record  should  furnish  specific  information 
upon  the  point,  reference  may  be  had  to  the  recognizance 
and  indictment.  Neither  the  principal  obligor  or  his  surety 
^canbe  surprised  by  the  omission  to  particularize  the  offence 
in  the  judgment  nisi.  The  final  judgment  does  not  depart 
from  that  on  which  it  is  founded,  if  the  recognizance  and  in- 
dictment are  referred  to,  as  it  is  insisted  they  may  be. 

COLLIER,  C.  J. — The  judgment  nisi  should  indicate,  not 
only  that  the  principal  recognizor  stipulated  for  his  appear- 
ance, to  answer  a  charge  to  be  exhibited,  or  an  indictment 
.pending,  but  it  should  so  far  identify  the  recognizance,  as  to 
show  the  charge  for  which  it  stated  he  was  to  appear  and 
answer.  [Howie  and  Morrison,  1  Ala.  Rep.  118.]  If  the 
undertaking  |yas  to  appear  and  answer  all  charges  exhibited, 
or  to  be  exMfcited,  we  will  not  say  that  the  recognizance 
would  not  be  good,  but  where  the  charge  is  particularized, 
the  judgment  nisi  should  substantially  describe  the  offence, 
or  refer  to  it,  that  the  recognizance  may  be  identified,  and  the 
defendants  in  the  judgment  be  informed  what  they  are  call- 
ed on  to  answer.  Unless  the  judgment  nisi  is  thus  special, 
it  would  not  support  the  final  judgment,  and  if  the  latter  con- 
iiormed  to  the  recognizance,  it  might  vary  from  the  former. 
See  Hall  v.  The  State,  at  last  term,  and  cases  there  cited. 

For  the  irregularities  brought  to  our  view  by  the  plaintiff 
in  error,  the  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded. 
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BOLLING  V.  CARTER  &  WOMACK. 

1.  Tha  pendency  of  a  soit^by  the  iaoT\gixg»  of  a  slave  agaioflt  the  mortga^ 
gJPfoT  a  foreclosure,  is  sufficient  notice  to  one  who  takes  a  mortgage 
penderUe  UU^  to  prevent  the  last  mortgage  &om  haying  the  priority,  al- 
though th^Lt  is,  and  the  first  one  is  not  recorded. 

Appeal  from  a  decree  of  the  Court  of  Chancery  for  the  7th 
District. 

Carter  and  Womack,  on  the  19th  of  March,  1843,  exhibit- 
en  their  bill  in  Chancery,  in  the  Chancery  Court  of  said  dis- 
trict, against  one  Skanes,  to  obtain  a  decree  of  foreclosure  on 
a  mortgage  by  him  of  a  slave.  A  decree  was  pronounced  at  the 
June  term,  1845,  directing,  that  if  a  certain  sum  was  not  paid 
to  the  complainants  with  the  costs  of  suit  previous  to  a  fixed 
day,  the  defendant^  Skanes,  should  6e  forecload  from  all  jh^^  ij^ 
equity  of  redemptioa,  and  the  Master  sell  the  slave,  &c.  The  V  v\  ^ 
dave  came  to  the  possession  of  Boiling,  during  the  pendency 
off  the  suit,  by  a  mortgage  (xoax  9kane$  to  him  and  Boiling, 
under  this,  solcf  the  slave,  claims  it  as  his  property,  and 
nfuaes  to  deliver  it  to  the  Master,  to  be  sold  under  the 
decred. 

These  facts  are  stated  in  a  petition  to  the  Chancellor,  and 
the  complainants  ask  that  Boiling  may  be  compelled  to  de- 
liver the  slave  to  be  sold,  &c. 

A  copy  of  the  j)etition,  with  notice  to  appear,  &c.  was  serv- 
ed on  Boiling,  who  answered,  insisting  the  mortgage  under 
which  the  decree  was  made,  although  placed  on  record,  was 
never  acknowledged,  or  proven,  in  any  manner,  and  that  he, 
Boiling,  had  no  knowledge  whatsoever  of  its  existence  or  ex- 
ecution ;  that  on  the  20th  May,  1844,  Skanes,  for  the  con- 
sideration of  ^511,  then  paid  him,  executed  to  Boiling  a 
i9«oartg^«  of  the  same  slave,  conditioned  to  be  void  upon  the  • 
pi^meitf  of  tix^  said  som  by  Skaiies  to  Boiling,  on  the  1^ 
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January  1845,  with  power  to  Boiling  to  sell  the  slave  at  pub- 
lic auction,  if  the  money  should  be  unpaid.  Under  this  pow- 
er, Boiling  exposed  the  slave  to  sale,  and  himself  became  the 
purchaser.  The  mortgage  was  duly  acknowledged  and  re- 
corded on  the  day  of  its  date.  Under  these  circumstances, 
Boiling  insists  the  mortgage  under  which  the  decree  was 
made,  is  absolutely  null  and  void,  and  that  he  has  the  right 
to  retain  the  slave,  notwithstanding  the  decree. 

The  facts  of  the  petition  and  answer  are  verified  by  affi- 
davits. 

The  Chancellor  considered  the  pendency  of  suit  against 
Skanes  as  sufficient  notice  to  Boiling,  his  mortgage  having 
originated  after  the  commencement  of  the  suit,  and  ordered 
the  slave  to  be  delivered  by  him  to  the  Master,  to  be  sold  un- 
der the  decree.  Also,  that  Boiling  should  pay  the  costs  of 
the  petition. 

Boiling  appealed  from  this  order,  and  here  assigns  it  as 
error. 


W^ 


T.  J.  Ji*i 


E,  for  the  appellant/ insisted — 

1.  The  facts  disclosed  show,  that  Boiling  is  a  subsequent 
purchaser,  without  notice,  of  a  prior  unregistered  deed.  All 
such,  by  the  statute,  (Clay's  Dig.  266,  §5,)  are  declared  void. 
[Cummings  v.  McCuUough,  5  Ala.  Rep.  329.] 

2.  There  was  no  litis  pendentis  at  the  time  of  Boiling's 
purchase  to  charge  him  with  notice.  The  question  in  litiga- 
tion must  relate  to  the  estate,  and  not  merely  to  money  se* 
cured  on  it.     [2  Sugd.  on  Vend,  325.] 

3.  Boiling's  mortgage  was  registered  as  the  law  requires,  I 
and  a  lis  pendens  is  not  of  itself  notice  for  the  purpose  of  post-  i 
poning  a  registered  deed.  [Wyatt  v.  Barwell,  19  Vesey,  435;  I 
Murray  v.  Finster,  2  John,  Ch.  165.]  It  is  only  actual  no-  i 
tice  which  will  give  the  unregistered  deed  preference  over  I 
one  that  is  registered.     [1  Story's  Eq.  406.                                       I 

No  counsel  appeared  for  the  appellees. 

GOLDTHWAITE,  J.  1.  Considering  naortgages  of  per- 
sonal property  as  conveyances  in  trust  for  the  purpose  of  se- 
curing debts,  they  are  within  the  terms  of  the  statute  which 
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declarer  such  conveyances,  unless  recorded  in  the  maimer 
therein  directed,  shall  be  void  against  creditors  or  subsequent 
purchasers,  arithout  notice.  [Dig.  256,  §  5.]  Similar  pro- 
tection had  previously  been  given  to  donate  purchasers  and 
mortgagees,  for  a  valuable  consideration,  of  real  estate,  not 
having  notice^  against  unregistered  deeds.*  [Dig.  154,  §  18.] 
From  the  similarity  of  terms  used  in  these  statutes,  it  seems 
evident,  .the  notice,  to  affect  the  subsequent  purchaser,  must 
be  the  same,  whether  the  purchase  is  of  real  or  personal  es- 
tate. \^he  question  to  be  decided  is,  what  is  notice  under 
these  statutes  ? 

It  will  be  remembered,  the  English  statutes  of  registration 
were  not  common  to  the  whole  kingdom,  and  as  we  infer  from 
the  decisions,  contained  no  exception  of  notice.  [Le  Neve 
vl  Le  Neve,  1  Vesey,  64 ;  H.  6f  B.  Notes  on  Coke  pn  Litt. 
290,  b.  <^  11.]  It  was  then  entirely  matter  of  equitable  con- 
struction, when  the  Courts  of  Chancery  first  held,  it  waa  a 
fraud  in  the  holder  of  a  registered  deed,  to  take  the  estate, 
.  when  he  h^  actual  notice  of  the  conveyance  of  the  estate,  ~ 
by  one  which  was  not  registered.  Subsequent  decisions 
there  have  established  that  the  notice  must  be  such  as  to  fix 
a  fraud  on  the  conscience  of  the  subsequent  purchaser,  and  it 
is  in  this  view  the  courtis  of  England  held  that  a  lis  pendens 
is  not  sufficient,  as  that  is  only  constructive  notice.  [Wyatt 
V.  Barwell,  19  Vesey,  435.]  In  the  American  courts,  the 
rule  is  believed  to  be  universal,  that  constructive  notice  is 
sufficient  to  prevent  a  subsequent  registered  deed  from  taking 
priority  of  one  that  is  unregistered.  [1  Story,  §  403.]  We 
cannot  suppose  the  intention  of  the  legislature,  in  these  en- 
actments, to  be  to  exclude  the  same  notice  which  would  pre- 
vail against  one  purchasing  property  which  never  was,  but 
only  contracted  to  be,  conveyed. 

It  is  perfectly  clear,  that  a  bill  filed  for  the  specific  per- 
formance of  a  contract^  in  relation  to  land,  will  affect  a  pur- 
chaser firom  the  defendant  pending  the  suit.  And  can  it  be 
imagined,  that  one  having  the  actual  title  by  mortgage,  can 
be  in  a  worse  condition  ?  What  distinction  in  principle  is 
there  to  allow  the  rights  of  the  complainant  to  be  defeated 
by  a  subsequent  purchase,  when  he  has  filed  his  bill  to  /ore- 
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close  a  mortgage,  and  to  sustain  these  rights  .when  the  oon- 
tract  is  unetecuted  by  a  conveyance  ? 

We  apprehend  no  answer  ceui  be  given  to  these  questions, 
which  will  establish  the  right  in  the  one  instance  andliot  in 
the  other.  On  principles  of  public  policy,  it  has  always  been 
considered,  that  a  suit  in  equity  for  a  specific  estate,  or  thing, 
has  the  effect  to  bind  all  parties  who  became  interested  pend- 
ing the  suit.  [Murray  v.  Balow,  1  John.  Ch.  66B.]  The 
very  condition  of  this  case  is  a  strong  illustration  that  the 
rule  should  be,  as  we  conceive  it  to  be,  universal.  It  would 
be  impossible  in  the  nature  of  things,  after  the  omission  to 
register  the  mortgage,  to  give  a  notice  so  general  that  all  the 
world  should  know  it,  and  unless  the  suit  affected  the  title 
in  the  possession  of  Skanes,  it  would  at  all  times  be  in  his 
power  to  defeat  the  mortgage  by  a  sale  to  another.  We  have 
given  Inore  time  and  space  to  this  case,  because  we  find  the 
Court  ofj^Appeals  of  Virginia,  under  similar  circumstances,  have 
decided,  that  the  right  of  a  mortgagor  was  defeated  by  a  sale 
or  mottgagej  pendente  lite.  [Newman  v.  Chapman,  2  Rand. 
93.]  In  Kentucky,  however,  the  courts  seem  to  hold  an 
entire  concurrence  in  the  views  expressed  by  us.  [Thomas 
V.  Southard,  2  Dana,  475  ,*  Doe  v.  Chaudron,  8  Ala.  Rep. 
670.] 

In  relation  to  the  costs  of  the  petition,  the  uniform  practice 
of  the  court  is  not  to  reverse  on  such  a  question;  it  is  there- 
fore unimportant  to  decide  whether  they  should,  or  should 
not  have  been  given. 

Oh  the  whole,  we  are  entirely  satisfied  there  is  no  error  in 
the  decree. 

Decree  afiirmed. 
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McLaughlin,  am'b  v.  the  cbeditobs  of  nelms. 

1.  An  administrator  cannot  object  to  the  regularity  of  an  order  declaring 
the  estate  insolvent,  made  upon  his  own  report 

2.  Quertj  when  three  commissioners  are  appointed  by  the  Circuit  Judge,  to 
act  instead  of  the  Judge  of  the  Orphans^  Court,  may  not  two  form  a  comt. 

9.  A  fomier  executor,  who  has  resigned  his  trust,  may  be  a  witness  against 
thtt  adsiiilistrator  sabseqnently  appointed. 

4.  A  sheriff  appointed  ex  (ufido  adnnnistrator,  may  be  cited  by  the  Orphins* 
Court  for  settlement,  and  a  decree  be  rendered  against  him  like  any  other 
administrator. 

5.  A  memorandum  made  by  a  former  executor,  of  the  insolvency  of  certain 
debtors  of  the  estate,  is  not  evidence  for,  or  against  a  succeeding  admin- 
istrator. 

6.  A  judgment  against  an  adminstrator,  in  favor  of  the  crediton  of  an  insdl- 
^^nt  estate,  which  is  afterwards  reversed  by  bun,  is  not  evidence  against 
B  preceding  admxnistrator,  when  cited  for.  settlement,  of  either  the  validi- 
ty, or  amount  of  the  claims  of  the  creditors ;  such  claims  n^  having  been 
audited,  and  allowed,  at  any  term  of  the  court,  when  he  was  actually,  or 
constructively  present 

Error  to  the  Orphans'  Court  of  Perry. 

The  will  of  Samuel  H.  Nelms,  being  produced  to  the 
court,  and  proved,  it  was  established,  and  letters  granted  to 
Edward  D.  King,  the  executor  appointed  under  the  will, 
who  proceeded  in  the  execution  of  the  trust,  and  afterwards 
resigned,  when  the  plarntiflf  in  error  was  appointed  adminis- 
trator de  bonis  non,  with  Ihe  will  annexed,  at  the  January 
term,  1839  of  the  court. 

At  the  May  term  afterwards,  the  record  recites,  that  the 
administrator  came  and  reported  the  estate  insolvent^  and 
thereupon  it  was  ordered  that  publication  be  made,  that  a  final 
aettlexaent  of  the  estate  would  be  made  on  the  first  Friday  in 
Fdt>raary  after,  and  requiring  all  who  had  claims  against  the  - 
estate  to  file  them  before  that  time. 

Qnth^  1st  May,  1843,  His  honor  Judge  Phelan,  reciting 
that  John  P.  Graham,  Jtidge  of  the  Ophans'  Court,  was  in- 
competent "from  interest,  to  preside  oh  the  set  tlement  of  the 
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ror,  after  his  appoiatmept^  reported  the  estate  iosolreiit, 
which  report  was  received  by  the  court,  and  the  eiediton  re* 
qoired  to  file  their  claims.  '  ConcediDg  this  to  hove  been  in* 
formally  done,  it  does  not  lie  in  his  mouth  to  object  to  it. 
It  had  the  e£Cect  of  transferring  the  claims  of  the  creditors  to 
the  Orphans'  Court,  and  preventing  suits  by  them  against 
him,  and  he  cannot  now  be  permitted  to  say,  that  it  was  not 
regularly  made. 

It  might  perhaps  admit  of  question,  whether,  when  three 
commissioners  have  been  appointed  to  act,  instead  of  the 
county  Judge,  when  he  is  incompetent  to  sit,  it  would  not 
be  competent  for  two  to  act,  as  they  are  prt^  hoc  vice  the 
Orphans'  Court;  but  it  is  unnecessary  to  discuss  this  question 
because,  upon  the  resignation  of  Lockhart,  a  new  commis- 
sion was  issued  by  the  Circuit  Judge,  including  the  two  re- 
maining commissioners,  smd  Mr.  John.  This,  in  every  view 
of-tiiie  case,  was  sufficient  to  validate  their  acts,  subsequent 
to  the  resignation  of  Mr.  Lockhart.  For,  conceding  that  his 
resignation  dissolved  the  commission,  it  then  becomes  ne- 
cessary to  make  a  new  appointment.  If  it  did  not  dissolve 
the  commission,  then  it  was  proper  to  appoint  another  in  his 
place,  which  is  the  effect  of  the  new  commission. 

The  former  executor  who  had  resigned  his  trust,  and  had 
been  discharged,  was  a  competent  witness  against  the  ad- 
ministrator. He  could  neither  gain  or  lose  by  the  event  of 
the  suit,  nor  could  the  decree  be  evidence  for,  or  against  him; 
he  had  therefore  no  interest  whatever  in  the  controversy. 

It  cannot  be  doubted,  that  the  sheriff  when  appointed  ex  officio 
an  administrator,  is  like  any  other  administrator,  amenable  to 
the  Orphans'  Court,  and  may  be  required  to  settle  his  ac- 
counts before  that  tribunal,  and  have  a  decree  rendered  a- 
gainst  him.  The  act  authorizing  their  appointment,  (Clay's 
Digest,  222,  §  10,)  puts  them  on  the  same  footing  widi  other 
administrators.  Such  was  the  oi)inion  of  this  court  at  an 
early  day.     [The  Governor  v.  Gantt,  1  Stewart,  390.] 

If  we  understand  the  exception  to  the  rejection  of  the 
'*  memoranda,"  offered  by  the  plaintiff  in  error  in  evidence,  it 
presents  the  following  state  of  facts :  King,  the  previous  ex- 
eentor  j  in  his  inventory  and  sale  biil,  had  written  the  wocds 
<*  insolvent,"  and  "no  property  found,"  opposite  the  names  of 
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certam  persons,  and  these  memoranda^  the  plaintiff  in  error 
wished  to  offer  in  evidence.  There  is  no  possible  aspect  of 
the  ease,  in  which  this  act  of  King  could  be  evidence,  either 
for  or  against  the  plaintiff  in  error.  •  He  -was  only  liable  to 
account  for  the  assets  of  the  estate  which  came  to  his  posses- 
sion, or  had  been  lost  by  his  neglect.  If  the  design  was  to 
show,  that  certain  debts  which  had  been  transferred  to  him 
by  King,  could  not  be  collected,  from  the  insolvency  of  the 
pcurties,  the  fact  could  not  be  established  by  the  declaration 
of  a  third  person.  The  memoradum  of  King,  whatever 
might  have  been  its  effect  upon  himself,  was,  as  it  respects 
the  plaintiff  in  error,  mere  hearsay.  The  evidence  was  there- 
fore properly  rejected.  ^ 

But  in  rendering  judgment  against  the  administrator,  With- 
out proof  that  the  claims  preferred  by  the  creditors  were  a 
valid  charge  against  the  estate,  the  court  erred.  After  the 
expiration  of  the  term  of  office  of  the  plaintiff  in  error,  his 
successor,  Chandler,  was  appointed  adn3inistrat%r,  and  against 
him,  it  appears,  on  final  settlement  a  judgment  was  rendered, 
ascertaining  the  claims  of  creditors  Sigainst  the  estate,  and 
rendering  a  judgment  in  their  favor  against  him,  as  adminis- 
trator. This  judgment  was  reversed  by  him  on  error  to  the 
Circuit  Court,  yet  the  Orphans'  Court  considered  the  judg- 
ment to  be  in  force,  so  far  as  it  related  to  the  judgment  in 
favor  of.  each  creditor,  and  only  void  against  Chandler,  be- 
cause the  decree  itself  recited,  that  he  had  never  received  any 
portion  of  the  effects  of  the  deceased,  which  continued  iu 
the  possession  of  the  plaintiff  in  errot,  the  former  adminis- 
trator. 

If  it  were  conceded  that  this  is  the  effect  of  the  reversal, 
as  it  respects  Chandler,  it  would  avail  nothing  in  this  case. 
Each  administration  upon  the  estate,  is  separate  and  distinct, 
and  the  acts  or  omissions  of  one,  do  not  bind  or  conclude  the 
other.  Thus  in  Lambeth  and  wife  v.  Garber,  6  Ala.  870,  it 
was  held,  that  a  report  that  the  estate  was  insolvent  by  one 
administrator,  had  no  effect  whatever  upon  a  succeeding  ad- 
ministrator de  bonis  non.  Neither  the  decree  against  Chand- 
ler, or  any  of  its  incidents,  are  of  any  force,  or  validity  what- 
ever, for  or  against  his  predecessor.  It  is  as  to  him  a  matter 
res  inter  alias  acta* 
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1%  appears  to  have  been  supposed  by  the  conuaoJ^siooeft^ 
that  the  facts  recited  by  them,  explained  the  decree  readeced 
against  Chandler,  and  showed  that  it  was  rendered  agaiagt 
Mm  by  mistake,  and  was  intended  to  operate  against  the 
plaintiff  in  error.  However  the  fact  may  be  in  this  paiticii* 
lar,  it  is  clear  that  it  is  not  a  judgment  which  binds  McLaugb* 
hn,  and  cannot  be  made  to  have  that  effect  by  exti insic  tes- 
timony. 

This  proceeding  commenced  as  far  back  as  1889,  at  whicli 
time  the  plaintiff  in  error  reported  the  estate  insohrent,  and 
obtained  an  order  agaist  the  creditors,  requiring  them  to  file 
their  claims,  and  by  the  law  then  in  force,  and  not  by  the  act 
of  1843,  must  ^Jie  proceeding  be  governed.  By  that  law,  the 
mere'  filing  of  a  claim  was  no  proof  of  its  correctness.  In  As- 
kew V.  Weissinger,  it  is  said,  that  if  a  sworn  aecowbt  is  filed,  it 
would  he prvma  facie  evidence  of  the  claim,  but  if  other  proof 
was  required,  it  would  be  necessary  that  it  lAould  be  Biade ;  ' 
uid  that  a  clafhi  against  an  insolveut  estate,  must  like  any 
other  if  contested,  be  proved  according  to  the  course  of  the 
common  law.     [6  Ala.  ^07.] 

The  administrator,  it  appears,  required  proof  that  the  ckums 
of  these  creditors  were  a  valid  charge  upon  the  estate,  amd 
tfie  court  held,  that  the  fact  that  they  were  so  recognized  in 
a  suit  against  another  person,  was  sufficient  evidence  of  their 
validity.  As  the  plaintiff  in  error  was  not  a  party  to  that 
suit,  he  is  not  concluded  by  tha  action  of  the  court  upon  it. 
These  claims  do  not  appear  to  have  been  audited,  and  al- 
lowed at  any  previous  term  of  the  court,  when  the  plaintiff 
in  error  was  actually,  or  constructively  preseat.  This  is  an 
error  for  which  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceeding. 
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SHUTE  &  HACKETT  v.  McRAfi,  et  als^. 

1.  In  a  summary  proceeding  by  motion  against  a  eheriff,  and  his  sureties^ 
fcHT  the  failure  of  the  former  to  return  an  execution,  an  issue  without  re- 
gard to  technicality,  may  be  made  up  under  the  direction  of  the  Court ; 

'  and  though  the  terms  "  not  guilty"  are  not  the  most  appropriate  plea  in 
ftuch  case,  yet  ihey  are  sufiicient  to  throw  upon  the  plaintilTttie  ont»  of 
•apportmg  tfate-aliegations  of  his  notice. 

2.  A  sheriff  may  defend  a  motion  against  him  for  failing  to  make  due  return 
of  an  execution,  proving  that  the  execution  was  not  supported  by  a  judg- 
ment. But  it  will  not  avail  him  to  show  that  the  execution  was  returned 
after  the  day  appointed,  and  quashed  for  some  defect  in  itself  alone. 

Writ  of  Error  to  the  Circuit  Oburt  of  Pike. 

"This  was  a  proceeding  by  notice  and  motion,  under  th^ 
statute,  against  McRae  and  his  sureties,  for  the  failure  of  the 
former  to  return  a  writ  o{ fieri  facias  placed  in  his  hands,  as 
sheriff,  to  be  executed.  The  defendant  McRae  pleaded  not 
guilty  ;  that  the  execution  mentioned  in  the  notice,  was  re« 
turned  by  defendant  to  the  court  from  which  it  issued^  three 
days  before  the  term  to  which  the  same  was  returnable  ;  that 
the  execution  on  which  the  money  is  alledged  to  have  been 
made,  wafe  after  its  return  to  the  court  from  which  it  issued^ 
quashed  on  motion  of  the  defendant  therein,  and  on  that  mo- 
tion a  judgment  w^  rendered,  which  still  remains  in  full 
force,  &c. ;  that  the  execution  in  question  is  not,  nor  ever  was 
founded  on  any  judgment  whatsoever,  but  was  issued  with- 
out authority.  The  plaintiffs  took  issue  on  the  second  plea, 
and  demurred  to  the  others,  but  the  demurrer  being  overrul- 
ed, issues  were  joined  on  these  pleas  also.  The  cause  being 
submitted  to  a  jury,  a  verdict  was  returned  for  the  defendant, 
and  judgment  was  rendered  accordingly. 

Bei«ser,  for  the  plaintiffs  in  error,  cited  3  Stewt.  Rep.  135^ 
4  Ala.  Rep.  574^  541 ;  7  Ala.  Rep.  166,  506. 
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BuFORD,  for  the  defendants  in  error,  cited  2  Bac.  Ab.  740; 
3  Ala.  Rep.  132;  4  id.  572;  7  id.  154,  180. 

COLLIER,  C.  J. — ^In  cases  like  the  present,  the  technical 
rules  of  pleading  are  not  observed,  but  an  issue  is  to  be  made 
up  under  the  direction  of  the  court  trying  the  cause.  It  is 
•  possible  that  words  more  appropriate  to  express  a  denial  of 
the  default  with  with  which  the  sheriff  is  charged,  might  have 
been  found,  than  the  plea  of  '^  not  guilty;-'  but  these  tenns 
are  sufficiently  significant  to  throw  upon  the  plaintiffs  the  anus 
of  supporting  the  allegations  of  their  notice. 

The  fourth  plea  noticed  in  the  statement  is  unquestionably 
good.  It  affirms  that  there  was  no  judgment  whatever  in 
the  case  in  whicli  the  Jie?^i  facias  in  question  issued.  The 
..emphatic  terms  of  the  plea,  jvarrant  no  other  inference  than 
that  the  execution  was  issued  without  even  the  semblance  of 
authority;  and- was  consequently  void.  If  this  were  so,  the 
process  would  furnish  no  defence  to  the  sheriff  for  obeying 
its  mandate,  and  the  law  would  excuse  him  for  disregard- 
ing it. 

In  respect  to  the  plea  which  is  stated  as  the  third  in  order, 
our  first  impression  was  that  it  is  good,  but  further  reflection 
has  persuaded  us  that  it  cannot  be  supported.  That  plea 
merely  alledges  that  after  the  return  of  the  Ji.  fa.  the  same 
was  quashed,  on  motion  o(  the  defendants,  and  the  order 
quashing  the  same  was  still  iu  full  force.  It  must  be  intend- 
ed from  the  frame  of  the  plea  that  the  execution^  was  adjudg- 
ed defective  for  some  irregularity  applying  to  itself  alone, 
while  the  judgment  was  wholly  unaffected.  If  the  objec- 
tion to  the  Ji.  fa.  reached  to  the  judgment,  it  should  have  been 
explicitly  stated,  and  cannot  be  inferred.  In  this  condition 
of  the  case,  the  vacation  of  the  execution  did  not  absolve  the 
sheriff  from  the  consequences  of  a  neglect  of  duty.  If  he  had 
collected  the  money,  as  he  should  have  done,  the  plaintiff's 
judgment  would  have  entitled  him  to  receive  it,  and  the  court 
would  not  have  ordered  it  to  be  refunded.  This  view  is  in 
harmony  with  our  decisions,  which  permit  a  sheriff  to  object 
when  charged  with  a  neglect  of  duty  in  respect  to  an  execu- 
tion, that  It  was  unsupported  by  a  judgment,  but  deny  to  him 
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the  right  to  justify  himself,  because  of  an  irregularity  in  the 
execution. 

The  judgment  of  the  Circuit  Courtis  consefquently  revers- 
ed, and  the  cause  remanded. 


.    PATTERSON  v.  CAMPBELL. 

1.  An  insolvent  debtor  is  not  allowed  to  appropriate  the  proceeds  of  his  la- 
bor to  investments  in  real  estate  for  the  advancement,  or  in  the  name  of 
his  children ;  and  if  he  procures  a  conveyance  to  be  made  to  a  child  unde^ 
such  circumstances,  the  estate  maybe  reached  by  an  execution  creditor. 

Writ  of  Error  to  the  Court  of  Chancery  for  the  first  Dis- 
trict. 

This  bill  was  filed  by  Campbell,  an  execution  creditor  ot 
George  Patterson,  against  him  and  his  daughter,  Alabama 
Patterson,  an  infant,  alledging  that  one  Hall,  at  the  instance 
of  her  father,  and  in  consideration  of  means  furnished  by  him, 
had  conveyed  to  the  daughter  a  certain  lot  of  land.  The 
prayer  is,  that  the  trust  may  be  declared  and  the  lot  subject- 
ed to  the  payment  of  the  plaintiff 's  executions,  these  having 
been  returned  no  property,  &c. 

The  infant  defendant,  by  her  guardian,  answered  the  bill, 
denying  all  knowledge  of  the  facts  asserted,  and  calling  for 
proof.  The  other  defendant  answered,  admitting  the  exe- 
cutions, &c.  as  well  as  the  deed  from  Hall,  but  denies  all 
fraud,  or  that  the  deed  was  so  taken  for  the  purpose  of  hia* 
dering,  delaying  or  defrauding  creditors.  He  states  the  facts 
of  the  transaction  to  be  these,  to  wit :  In  the  summer  of  1843, 
Patterson  contracted  with  Hall  to  do  work  for  him  as  a  black- 
smith  about  the  erection  of  a  cotton  press,  and  by  the  contract 
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was  to  receive  a  certain  amount  in  cash,  to  meet  his  necessary 
disbursements  for  materials,  and  for  the  balance  Hall  was  to 
convey  the  lot  in  question  to  his  infant  daughter,  and  the 
deed  was  made  accordingly.  The  contract  was  made  before 
the  work  was  commenced. 

The  testimony  in  the  cause  fully  supports  the  answer  of 
Patterson,  but  shows  also,  that  while  the  parties  were  con- 
tracting, Patterson  stated  there  were  judgments  against  him, 
and  that  he  wished  to  secure  some  of  the  benefit  of  his  labor 
to  his  infant  daughter,  and  therefore  wished  the  deed  for  the 
lot  to  be  made  to  her.  The  lot  was  in  the  possession  of  Pat- 
terson and  his  family,  they  residing  on  it. 

The  Chancellor  considered,  that  a  trust  resulted  under 
these  circumstances,  and  decreed  the  lot  to  be  sold  in  satis- 
faction of  the  complainant's  judgments. 

This  decree  is  assigned  as  error. 

P.  Hamilton,  for  the  plaintiffs  in  error,  insisted — 

1.  The  statute  of  frauds  has  no  application  here,  as  that 
extends  only  to  fraudulent  grants — not  to  purchases.  [2 
Vern.  19 ;  12  Peters,  198  ;  3  Monroe,  157 ;  1  Dana,  534 ;  Ro- 
berts on  P.  Con.  463;  1  P.  Wms.  111.] 

2.  The  transaction  stands  then  solely  on  the  common  law, 
and  although  a  trust  generally  results 'from  the  furnishing  the 
piuchase  money,  yet  when  money  is  advanced  by  the  father, 
and  a  conveyance  is  taken  to  the  child,  it  is  an  advancement. 
[2  Sug.  on  Vend.  146;  Math,  on  Presumtive  Ev.  61;  Sid- 
mouth  V.  Sidmouth,  17  En.  Ch.  Rep.  447;  2  John.  Ch.  405; 
1  Dana.  534. 

3.  There  is  no  case  in  the  English  courts  where  property 
purchased  by  the  parent,  in  the  name  of  the  child,  has  been 
subjected  to  the  parentis  debts.  [Proctor  v.  Warren,  Viner, 
Tit.  Fraud,  a.  2;  2  Tern.  490;  2  Atk.  477;  2  Vern.  €83.[ 
When  the  conveyance  is  to  the  father  and  son,  yet  after  the 
death  of  the  father  the  estate  is  not  subject  to  hi6  debts;  [8 
Vern.  490.]  Roberts  lays  down  the  same  rale,  and  all  th^ 
text  writers  agree^  there  is  no  case  where  the  piuchase  in  the 
name  of  the  child  has  been  subjected.  [3  Sug»  on  Vend.  147; 
«  Swan.  eOO.]    In  3  Monroe,  167,  stock  purchased  by  a  fa- 
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tbsnt  in  the  son^s  name,  was  held  not  to  be  subject  in  favor  of 
creditors.  So  it  has  been  held,  the  claim  of  the  child  cannot 
be  defeated  by  the  devise  of  the  parent.  [2  Vern.  19  ;  2  Cox, 
92  ;  15  Ves.  50.]  Nor  by  his  mortgage.  [2  Viu.  120.]  Nor 
by  a  marriage  settlement.  [Math,  on  Pr.  Ev.  60,]  The  on- 
ly case  in  which  the  property  heis  been  subjected  is  Doyle  v. 
Sleeper,  1  Dana,  531,  and  then  the  court  was  divided. 

4.  But  if  a  purchase  made  by  the  parent  in  the  name  of  the 
child,  can  be  reached  in  some  cases,  it  must  be  when  the 
means  used  in  the  purchase  could  be  made  subject  to  the 
debt.  [3  Mon.  157 ;  1  Dana,  531 ;  1  Bibb,  306 ;  2  Litt.  222; 
1  HopL  79.]  Here  the  lot  was  purchased  with  the  future  lar 
bor  oi  the  parent,  and  it  is  said  in  1  Bibb,  306,  to  be  absurd 
to  suppose  this  can  be  subjected  by  the  creditor. 

5.  It  cannot  be  contended  the  father  might  not  agree  to 
labor  for  Hall  for  nothing,  and  if  he  did  so,  that  the  creditor 
could  compel  a  payment  from  Hall.  If  it  cannot,  what  reason 
is  there  to  forbid  his  appropriation  to  the  present  or  future 
support  of  a  child  ?  This  view  is  strongly  supported  by  the 
case  cited  from  Dana. 

J.  A.  Campbell,  for  the  defendant  in  error ^  argued — 

1.  There  is  much  contrariety  in  the  decisions  on  the  sub^ 
ject  of  Chancery  jurisdiction  to  subject  equitable  interest  to 
the  payment  of  debts.  The  subject  is  of  no  interests  now,  as 
the  act  of  1844,  (P.  P.  p.  107,)  removes  the  difficulty.  The 
early  decisions  of  this  court  were  in  favor  of  the  juriadictioQ. 
[2  Stew.  378;  I  Dana,  534.] 

2.  The  present  is  a  clear  case  of  an  attempt  to  defiraiid 
creditors  and  the  conveyance  is  a  trust  for  the  benefit  of  Pat- 
terson.     [20  John.  554;  4  John.  687;  3  Wend.  618.] 

3.  The  transaction  was  evidbntly  one  to 'secure  the  pro- 
perty for' the  use  of  Patterson,  though  held  in  his  daughter's 
Bfime. 

GOLDTHWAITE,  J — ^The  only  question  in  this  case  is, 
whether,  at  the  present  day,  an  insolvent  debtor  will  be  per- 
mitted to  appropriate  the  proceeds  of  his  labor  to  investments 
m  real  estate,  for  the  advancement,  or  in  the  name  of  his 
cfaSdren,  in  defiance  of  his  creditors  ?    We  are  clear  in  the 
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Opinion  there  is  no  law  to  tolerate  this  condition  of  things. 
It  is  unnecessary  to  trace,  step  by  step,  the  course  of  legisla- 
tion on  this  subjection,  or  to  'sKow  how  courts  of  chancery 
first  assumed  the  jurisdiction  to  subject  equitable  assets  in 
payment  of  legal  judgments.  There  was  a  time,  doubtless, 
when  the  creditor,  although  armed  with  an  execution,  coald 
not  pursue  all  the  property  of  his  debtor  at  law,  and  on  this 
idea,  courts  of  equity  would  aid  their  judgments  only  when  a 
lien  would  be  created  if  the  assets,  instead  of  being  equita- 
ble, were  legal.  The  cases  cited  by  the  defendant's  counsel, 
show  very  satisfactorily  the  rise  and  extent  of  the  chancery 
jurisdiction  in  England.  We  apprehend,  however,  that  when 
our  statutes  gave  the  writ  of  ^.  /a.  against  the  lands,  as  well 
as  the  chattels  of  the  debtor,  and  provided  also  for  garnishee 
process  against  hi$  debtors,  aqd  who  Were  possessed  of  his 
effects,  that  the  jurisdiction  of  chancery  immediately  attach- 
ed in  its  most  unlimited  sense.  In  this  view,  it  is  very  pro- 
bable there  was  no  occasion  to  enact  the  statute  of  1844, 
which  confers  jurisdiction  in  express  terms.  [Acts  of  1843, 
107.] 

The  question  then  resolves  itself  into  one  of  right,  not  of 
jurisdiction,  and  it  is  said  the  debtor  has  the  moral  right  to 
appropriate  the  proceeds  of  his  labor  to  the  advancement  of 
his  children  in  preference  to  his  creditors.  Of  the  moral  duty 
of  the  parent  to  provide  for  the  support  and  education  of  his 
children,  there  can  be  no  doubt,  and  perhaps  as  little,  that  it 
is  paramount  to  the  obligation  to  creditors  \  but  the  provid- 
ing for  support  is  qiiite  a  different  thing  from  investing  them 
with  the  title^  to  property,  which  in  most,  if  not  all  cases,  must 
necessarily  "be  a  secret  trust  enuring  to  the  benefit  of  the  pa- 
rent. The  consequences  which  would  result  to  society  from 
the  sustaining  such  a  proposition,  are  conclusive  against  it. 
If  one  can  secure  the  profits  of  his  labor  to  his  children,  why 
not  the  profits  of  his  trade,  t>f  his  occupation,  or  profession  ? 
Instead  of  attempts  by  honest  industry  or  successful  exertion 
lo  create  the  means  to  pay  creditors,  the  children  of  debtors 
would  be  the  exclusive  beneficiaries  of  their  efibrts,  and  might 
never  be  aware  that  their  paieuts  were  otherwise  than  rich. 
It  is  said  if  the  debtor  chose  he  might  work  gratuitously,  and 
Che  creditor  would  have  no  right  to  complain,  and  that  there 
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is  no  difference  between  this  and  giving  the  proceeds  of  his 
labor  to  his  children.  It  may  be  so,  but  we  apprehend  the 
question,  in  either  case,  would  equally  arise,  whether  a  trust 
was  intended  for  the  debtor's  benefit.  The  reasoning  of  the 
court  in  Dayle  v.  Sleeper,  1  Daqa,  531,  seems  to  us  as  unan- 
swerable to  shew,  that  the  rights  of  creditors  must  be  satis- 
fied before  the  debtor  can  make,  by  his  means,  or  his  labor,  a 
jpermanent  provision  for  his  children. 
Decree  affirmed. 


COSTILLO  <fc  KEHO  v.  THOMPSON. 

1.  The  court  cannot  pass  upon  the  e£^t  of  testimony,  whentiie  qaestiom  to 
be  detecmined  ia,  whether  mi  act  was  done  with  a  firaudulent  intent  or  n^ 

^  When  the  court  co^unit0  an  error  in  a  charge  to  the  juiy,  an  appellate 
court  will  not  refuse  to  reverse  it,  because  the  record  discloses  a  fac^ 
which  would  make  the  error  nnimpqrtaut ;  it  not  appearing  that  such  fact 
had  been  relied  on  by  one  party,  or  controverted  by  the  other,  or  any  ques- 
tion raised  upon  it  in  the  court  below. 

^  A  deed  by  a  husband,  conveying  his  property  in  trust  for  the  use  and  ben- 
efit of  his  wife,  and  children,  without  any  consideration,  but  the  existing 
marriage,  k  void,  as  to  the  existing  creditons  of  the  husband. 

4.  A  deed  for  land,  executed  to  a  purchaser  nt  sheriff's  sale,  is  not  void,  be- 
cause the  purchaser  made  known  at  the  sale  the  existence  of  certain  dee^ 
m^de  to  him  by  the  defendant  in  execution,  with  the  intention  of  purcha- 
sing the  piopeity  below  its  value.  Such  deed,  if  impeacliable,  can  only 
be  impeached  inequity.  Whether  a  sale  made  by  collusion  between  the 
purchaser,  and  sheriff,  is  not  absolutely  void — Queref 

Error  to  the  Circuit  Court  of  Mobile. 

Ejjbctment  by  the  defendant  in  error,  for  a  lot  of  land  in 

Mobile.     The  plaintiff  below  relied  on  a  deed  executed  to 

him  by  the  coroner^  on  the  8th  December,  1843,  upon  a  ^le 

under  a  judgment  of  Steele  6o  Bancroft,  executors  of  J.  M9* 
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Clary,  against  James  Keho,  obtained  in  the  Circuit  Court  of 
Mobile,  on  the  ....  day  of 

The  defendant  introduced  a  judgment  against  Keho,  in 
favor  of  Jonathan  Emanuel,  obtained  in  the  Circuit  Court  of 
Mobile,  on  the  29th  April,  1841,  and  sheriff's  deed  to  Cos- 
tillo,  dated  the  6th  September,  1842,  for  the  premises.  It 
was  shown  that  the  premises  were  worth  $400  per  annum. 
The  deed  of  the  plaintiff  expressed  the  consideration  of  ^0, 
that  of  the  defendant,  $200. 

The  plaintiff  then  produced  a  notice  to  the  defendant,  to 
produce  two  deeds,  which  he  accordingly  did,  and  they  w^ere 
read  in  evidence  to  the  jury.  One,  a  deed  of  trust  executed 
by  James  Keho  to  Costillo,  on  the  4th  April,  1840,  by  which 
he  conveyed  to  him  the  premises  in  question,  a  negro  wo- 
man, and  all  his  personal  property  of  every  description,  for 
the  use  and  benefit  of  his  wife,  and  child,  reserving  to  them 
the  use,  possession,  and  enjoyment  of  the  property.  The 
other,  a  deed  from  the  sheriff  to  Costillo,  for  the  premises,  up- 
on a  sale  thereof  for  taxes,  dated  the  7th  December,  1840, 
upon  which  is  a  declaration  by  Costillo,  that  he  holds  the 
premises  in  trust,  for  the  wife  and  child  of  Keho.  Both  of 
the  deeds  were  duly  recorded. 

The  plaintiff  then  proved  that  Echo  and  his  wife,  were  in 
the  enjoyment  of  the  property,  and  had  been  since  the  exe- 
cution of  the  deed  of  trust ;  that  the  judgment  of  McClary, 
was^founded  upon  a  bill  of  bricks,  used  in  the  construction 
of  the  house,  upon  the  premises,  furnished  in  1837. 

He  further  proved,  that  Costillo  and  Mrs.  £eho,  were  pre- 
sent at  the  sale  to  Costillo,  that  an  attorney  read  the  deeds  to 
Costillo,  to  the  purchasers  assembled  at  the  sale,  and  iofomii- 
ed  them  the  property  belonged  to  Costillo,  and  if  they  bought 
it,  they  would  buy  a  law  suit. 

The  court  thereupon  charged  the  jury,  that  if  they  believ- 
ed, that  Costillo  caused  the  deeds  to  be  read  at  the  sheriff's 
sale,  with  the  ol^ect  of  deterring  purchasers,  and  persons  then 
assembled  at  the 'sale,  from  bidding  upon  it,  in  order  that  he 
might  himself  buy  in  the  property,  for  a  price  greatly  below 
its  value,  and  that  he  was  thereby  enabled  to  buy  it  in,  and 
did  buy  it  in  at  a  greatly  reduced  price,  the  sale  was  fraudu- 
lent and  void  as  to  creditors. 
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The  counsel  for  the  defendant  then  moved  the  court  to 
charge,  that  the  parties  litigant  did  not  stand  in  a  situation 
to  take  advantage  of  each  other,  on  account  of  the  fraud  im- 
puted to  Costillo,  in  the  sale  to  him,  which  charge  the  court 
refused,  and  charged  the  jury,  that  if  they  believed  the  evi- 
dence, they  must  find  for  the  plaintiff.  To  the  chaises 
given,  and  to  that  refused,  the  plaintiff  excepted,  and  now 
assigns  as  error. 

Phillips  and  Test,  for  plaintiff  in  error — 

A  purchase  made  by  a  trustee  at  his  awn  sale,  is  not  abso- 
lutely void,  but  vests  the  title  in  him,  subject  to  be  defeated 
by  the  action  of  the  cestui  que  trust  aione,  [Wilson  v.  Troup, 
2  Oowen,  195;  Lester  v.  Lester,  6  Vesey,  631 ;  Campbell  v. 
Walker,  6  lb.  678 ;  1  Hill  C.  191 ;  Brackenridge  v.  Holland, 
2  Blaek.  397.]  And  this  application  of  the  cestui  que  trusty 
to  be  effective  must  be  made  in  a  reasonable  time.  [1  Caine's 
Oa.  in  Er.  1;  Wilson  v.  Troup,  2  Cow.  195;  Hawley  v. 
Cramer,  4  lb.  718.] 

Misrepresentation  by  a  purchaser  at  sheriff's  sale,  by  which 
he  obtains  the  land  at  less  than  the  value,  and  receives  the 
deed  thereof,  may  be  set  aside  in  equity,  but  not  at  law. 
[Taylor  v.  King,  6  Munf.  366;  Watt  v.  Grove,  2  Scho.  ^ 
Lef.  601 ;  Boyd  v.  Dunlap.  1  John.  C.  483 ;  Swift  &  Pitz- 
hugh,  9  Porter,  65;  Kennedy's  Heirs  v.  Kennedy's  Adm'r, 
2  Ala.  R.  57 ;  Mordecai  v.  Wanroy,  1  lb.  305 ;  Love  ^  Wil- 
liams v.  Powell,  5  lb.  58.] 

But  the  proof  shows  that  there  was  no  nvisrepresentatim^. 
The  attorney  stated  at  the  sale,  that  Costillo  claimed  the  pre-, 
mises  by  certain  deeds  of  trust,  ^c,  and  that  the  purchaser 
would  buy  a  law  suit.  The  deeds  were  at  the  time  on  the 
records  of  the  county,  and  verify  the  assertion. 

But  if  the  representation  had  been  false,  in  order  to  give  a 
right  of  action,  it  must  also  have  been  fraudulent  [Craig  v. 
Blow,  3  S.  452.] 

The  plaintiff  below  seeks  to  obtain  advantage  of  a  transac- 
tion by  which  he  was  in  no  wise  affected — supposing  that 
the  premises  would  have  brought  a  larger  sum  of  money  but 
fpr  the  representations,  to  whom  would  the  surplus  have  been 
paid  ?     Evidently  to  Keho;  the  defendant  in  execution,  for 


940 ALABAMA. 

Coetillo  <Sl  Keho  v.  Thompeoii. 

there  was  no  other  execution,  or  judgment,  against  him  than 
the  one  under  which  the  sale  was  made. 

Under  the  circumstances  of  this  case,  the  possession  of 
Keho,  after  Costillo's  purchase,  will  not  be  deemed  a  badge 
of  fraud.     [Ravesies  v.  Alston,  5  Ala.  297.] 

The  possession  is  explained  by  the  trust  deed  to  Costillo, 
and  although  that  might  be  considered  as  fraudulent  as  to 
creditors,  yet  it  was  a  valid  and  subsisting  instrument  be- 
tween the  parties  to  it.  [Burnet  v.  Bradford  B^k,  11  Mass. 
421 ;  Sexton  v.  Wheaton,  8  Wheat.  229 ;  Darman  v.  Rad- 
cliff,  6  Ala.  192.] 

The  tax  title  of  8th  December,  1840,  is  free  of  all  charge 
of  fraud  or  misrepresentation.  This  is  prior  to  the  title  of 
the  plaintiff  below,  and  was  introduced  by  him — ^having  thus 
made  it  evideuce,  for  his  own  purpose,  it  became  evidence 
of  all  that  it  contained,  and  the  grantee  was  freed  froto  the 
necessity  of  making  proof  either  of  its  execution,  or  the  fiil- 
filment  of  the  preliminary  duties  required  by  law  of  the  offi- 
cers conducting  the  sale. 

Voluntary  conveyance  to  a  child  not  absolutely  void  as  to 
creditors,   but  open   to   inquiry   under  the   circumstances. 
[Hinds' Lessee  v.  Longworth,   11  Wheat.  213;  Seward  v. 
.  Jackson,  8  Cowan,  434 ;  Jackson  v.  Post,  16  Wend.  688.J 

If  in  this  case  the  question  of  fraud  was  one  properly  for 
the  jury,  it  was  error  to  charge  them,  "  if  they  believe  the  ev- 
idence^ they  must  find  for  plaintiff."  [Clemens  v.  Loggins, 
1  Ala.  623 ;  Stewart  v.  Hood,  at  present  term. 

If  the  question  was  for  the  court,  then  it  is  contended  the 
evidence  did  not  justify  the  conclusion,  and  as  a  question  of 
law,  this  court  will  reverse  it. 

The  bill  of  exceptions  will  not  be  considered  as  containing 
all  the  evidence  in  reference  to  a  point  which  does  not  ap- 
peaa  distinctly  to  have  been  made  below.  [Rives  &  Mather 
V;  McLogkey  &  Hagan,  5  8.  A>  P.  830.] 

"  CAi^btLL,  M&tra. 

1[*he  deeds  of  Keho  to  Costillo,  were  fraudulent  as  to  ex* 
ibting  creditors.  They  purport  to  transfer  his  entite  estate 
and  pmvi<ie  thftt  none  of  it  6hftll  be  subject  to  his  debts.  The 
debt  due  McOlary,  under  wh<»e  judgmeht  and  execution  the 
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plaintiff  claims,  is  a  debt  protected  by  the  statute.  [Cato  v. 
Basly,  2  Stew.  214;  Miller  v.  Thompson,  3  P.  196;  Moore 
V.  Spence,  6  Ala.  506.]  Such  conveyances  are  not  fraudu- 
lent against  subsequent  conveyances  unless  there  is  an  ex- 
press intent  to  defraud.     [Miller  v.  Thompson,  3  Porter.] 

The  plaintiff,  under  the  facts  of  this  case,  would  have  the 
clear  right  to  recover  if  Costillo  had  no  other  conveyance 
than  that  of  Keho.  Has  Costillo  strengthened  his  title  by  a 
purchase  under  EmanuePs  judgment  ? 

Could  Costillo  recover  the  property  from  a  trustee  appoint- 
ed to  defend  the  cestui  que  trusts  in  the  deed  of  Keho,  upon 
the  evidence  stated  in  this  cause?  It  is  clear  that  he  could 
not.  The  deed  of  Keho  to  Costillo  bears  date  in  1840.  The 
judgment  of  Emanuel,  which  is  the  only  evidence  of  a  debt, 
was  rendered  in  April,  1841.  Emanuel  was  not  a  creditor 
within  the  meaning  of  the  statute  of  frauds.  The  estate  of 
Keho  was  vested  in  the  trustee  before  that  conveyance,  and 
the  purchaser  could  acquire  no  title.  [Doe  ex  dem.  Davis  v. 
McKinney,5  Ala.  719.] 

What  did  Costillo,  the  trustee,  acquire  by  the  sale  ?  Did 
he  divest  any  estate  in  himself?  or  did  he  acquire  the  rights 
of  Keho's  creditors  to  contradict  that  deed?  Before  he 
could  acquire  the  right  of  Keho's  creditors,  he  must  cs^ 
tablish  that  Emanuel  was  such  a  creditor.  [Eddins  v.  Wil- 
son, 1  Ala.  Rep.  237;  McCreery  v.  Pursly,   1  Marsh.  114.] 

It  is  clear  that  Costello's  estate  could  not  be  divested  by 
any  person  who  did  not  claim  as  a  creditor,  or  bona  fide  pur- 
chaser, without  notice,  and  that  the  proof  of  the  existence 
of  the  debt,  was  indispensable  to  the  successful  defence  of  the 
case.     [1  Ala.  Rep.  237,  above  cited.] 

The  decisions  in  favor  of  sales  on  junior  judgments  as  di- 
vesting the  liens  of  senior  judgments,  are  not  applicable  to 
this  case.  The  lien  of  the  senior  judgment  will  not  be  des- 
troyed unless  the  two  judgments  operate  on  the  same  estate 
--^and  that  the  sale  under  the  junior  judgment  would  be  op* 
erative  to  convey  all  the  rights  that  a  sale  under  the  senior 
judgment  would  have  done.  There  would  be  no  propriety 
in  transferring  the  lien  of  the  senior  judgment  to  money  in 
the  pliBce  of  land,  if  only  a  portion  of  the  estate  bound  by 
tbe  senior  judgment  has  been  sold. 
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Suppose  a  judgment  obtained  against  a  debtor,  &c.,  sab- 
sequent  sale  by  the  debtor,  and  after  this,  a  judgment,  exe- 
cution and  sale  of  the  land,  as  the  estate  of  the  debtor,  and  a 
purchase  by  mesne  purchaser.  It  is  evident  the  lien  of  the 
first  judgment  would  still  be  unimpaired.  The  debtor  had 
no  estate  bound  at  the  time  of  the  sale,  by  the  judgment 
under  which  the  sale  was  made — consequently  the  two  judg- 
ments were  distinct  in  their  operation,  and  the  act  by  the 
sheriff  under  the  one  would  not  affect  the  other.  The  same 
subject  can  be  illustrated  by  another  <;ase.  Suppose  a  judg- 
ment to  be  rendered — afterwards  the  debtor  conveys  a  por- 
tion of  the  lands  bound  by  the  judgment,  absolutely,  or  in 
mortgage,  and  afterwards  dies  insolvent.  The  lien  of  the 
judgment  is  divested  by  the  death  and  insolvency,  so  far  as 
the  claims  of  the  general  creditors  are  concerned,  but  it  re- 
mains unimpaired  as  to  the  lands  not  subject  to  the  claims  of 
such  creditors,  and  in  the  hands  of  the  mortgagees  or  pur* 
chasers. 

So  in  this  case  a  sale  by  the  sheriff  of  lands  in  the  possession 
of  Keho,  and  subject  taboth  judgments,  under  either,  would 
divest  the  lien  of  both  upon  such  lands. 

It  would  not  have  that  affect  so  far  as  concerns  those  lands 
which  may  be  reached  by  one  class  of  creditors,  and  cannot 
be  attached  by  the  other  class. 

No  proof  of  any  of  the  requirements  of  the  law — no  title 
could  result  from  such  a  deed.  The  case  then  stands  thus, 
without  any  of  the  fraudulent  circumstances  occurring  in  the 
case.  The  case  is  one  of  clear  fraud  throughout,  and  the 
court  was  authorized  so  to  pronounce  it,  on  the  facts  of  the 
case.     These  facts  are, 

1.  Costello  is  the  tmstee  in  a  deed  by  Keho  in  fraud  of  his 
creditors. 

2.  He  proceeds  to  a  public  sale  and  reads  conveyances  to 
deter  biddings,  and  purchases  property  worth  from  three  to 
four  hundred  dollars  per  annum,  for  two  hundred  dollars,  at 
the  sale  which  he  had  obstructed — Keho  and  wife  being  pre- 
sent. 

3.  Keho  remains  in  the  possession  of  the  property  at  all 
times,  and  makes  the  repairs  and  improvements  upon  it. 

4.  No  evidence  is  shown  that  the  trust  is  in  any  manner 
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fulfilled,  sdthough  the  trustee  is  charged  with  the  perform- 
ance of  active  duties. 

Has  the  Circuit  Court  jurisdiction,  to  pronounce  a  sale,  un- 
der these  circumstances,  void  ?  The  case  of  Love,  et  al.  v. 
Powell,  5  Ala.  Rep.  58,  does  not  bear  upon  this.  That  case 
was  one  of  irregularity  by  the  sheriff,  caused  by  the  plaintiff. 

The  cases  of  fraud  in  the  sale,  produced  by  the  act,  with 
the  concurrence  of  the  purchaser,  are  distinguishable. 

When  a  party  deters  the  company  from  bidding,  by  state- 
ments reaching  their  sympathies,  there  is  no  sale.  [Fuller  v. 
Abrahams,  3  Brod.  &  Bing.  116.] 

A  sale  by  the  sheriff  is  made  upon  the  principle  of  a  fair 
competition  among  the  bidders,  and  contrivances  to  prevent 
it  makes  the  sale  void.  [Doe  ex  dem.  Smith  v.  Greenlee,  2 
Dev.  126;  Lessee  of  Wutzell  v.  Pry,  4  Dallas,  218;  Thomp- 
son V.  Davis,  13  Johns.  112;  Lessee  of  Swayze  v.  Burke,  et 
al.  12  Peters,  1 1 ;  Doe  ex  dem.  Dobson  v.  Erwin,  1  H.  Bat* 
669  ;  Thomas  &  Hitt,  5  B.  M.  590 ;  Hamilton  v.  Shrewburg,  , 
4  Rand.  427  ;  7  Dana,  515.] 

Tne  facts  shown  by  this  record  disclose  a  strong  case  of  a 
secret  trust. 

The  continuance  of  the  defendant  in  possession,  and  mak- 
ing improvements,  is  conclusive.  [Hildreth  v.  Sands,  2  J.  Ch. 
R.  46  ;  Perrine  v.  Dunn,  3  ib.  516  ;  Fonda  v.  Gros,  15  Wend. 
630  ;  1  Dev.  Eq.  441.] 

The  jurisdiction  of  courts  of  law  and  equity  is  concurrent 
in  matters  of  fraud.     [Castleberry  v.  Coster,  5  Ala.  277.] 

The  proposition  of  the  sacrifice  of  the  property  at  the  se-  - 
cond  sale,  is  well  answered  by  Chancellor  Kent,  in  cases  cited 
from  the  Chancery  Reports.     It  is  the  result  of  the  fraudu- 
lent conduct  of  the  parties,  and  is  the  ordinary  punishment 
which  befalls  those  who  indulge  such  practices. 

The  bill  of  exceptions  contains  the  whole  evidence.  It  is 
quite  amusing  to  hear  the  complaints  of  their  own  bill  of  ex- 
ceptions from  the  plaintifis,  and  the  anxiety  to  introduce 
something  in  the  case  which  does  not  appear. 

The  plaintiff"  in  error  must  show  error  in  the  record,  and  it 
must  be  a  clear  and  palpable  error.  Nothing  will  be  intend- 
ed or  inferred.     Error  must  be  apparent  and  manifest.     The 
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language  of  the  writ  of  error  is  that  manifest  error  has  inter- 
vened to  the  plaintiff's  damage. 

ORMOND,  J, — ^There  can  be  no  doubt  that  the  eourt  erred 
in  its  chai'ge  to  the  jury,  that  if  they  believed  the  evidence, 
they  must  find  for  the  plaintiff.  The  evidence  referred  to  by 
the  court,  was  the  testimony  relating  to  the  conduct  of  Cos- 
tillo,  at  the  execution  sale,  when  he  became  the  purchaser  of 
the  land  in  controversy — ^which  was,  causing  the  trust  deed 
from  Keho,  to  him,  and  his  deed  from  the  sheriff  for  the  land 
when  sold  for  the  taxes,  to  be  read,  and  informing  the  per- 
s(His  assembled  at  the  sale,  that  he  claimed  the  land,  and  if 
they  purchftsed  it,  they  would  buy  a  law  suit  Whether  this 
conduct  of  Costillo  was  fraudulent  or  not,  was  a  question 
which  the  jury  alone  could  determine.  It  certainly  was  not 
improper  to  give  notice  of  the  existence  of  these  deeds,  and 
could  only  become  so,  by  being  done  witli  a  fraudulent  in- 
.  tention.  This  intent  the  court  could  not  of  its  own  mere 
motion,  determine  as  matter  of  law  ;  it  was  peculiarly  a  qneft- 
tion  of  fact  to  be  left  to  the  jury. 

It  is  insisted  the  court  did  not  err,  because  the  deed  to 
Costillo  was  void  as  against  existing  creditors :  that  the  proof 
shows,  that  the  lessor  of  the  plaintiff,  claimed  under  a  judg«> 
meat  founded  on  a  debt  of  a  creditor  of  Keho,  created  ante- 
cedent to  the  execution  of  the  deed,  whilst  the  judgment  of 
Emanuel,  under  which  the  defendant  deduced  his  title,  though 
older  tlian  that  under  which  the  lessee  of  the  plaintiffs  claim^ 
-  ed,  was  not  shown  to  have  been  founded  on  a  debt  existing, 
when  the  deed  from  Keho  to  Costillo  was  made,  and  that 
therefore  the  court  was  justified  in  telling  the  jury  the  plain* 
tiff  was  entitled  to  recover. 

The  objection  to  this  argument  is,  that  the  question  as 
now  presented,  was  not,  so  far  as  we  can  judge  from  the  re- 
cord, made  in  the  court  below.  The  wh^e  controveisy  ap- 
peals to  have  been  upon  the  fraud  supposed  to  have  )»een 
committed  by  Costillo,  in  causing  his  deeds  to  be  read  at  the 
sale,  and  it  was  in  answer  to  a  charge  prayed  for  »by  the  de- 
,  fendant,  that  if  the  fraud,  as  alledged,  really  existed,  the 
plaintiff  was  not  the  proper  person  to  take  advantage  of  it, 
that  the  court  informed  the  jury  they  must  find  for  the  plain* 
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tiff.  If  the  question  now  made,  had  been  distinctly  atated, 
it  would  in  all  probability  hare  appeared  from  the  record  ^ 
self,  that  the  judgment  of  Emanuel  was  also  foqnded  upon  a 
debt,  existing  when  the  deed  to  Costillo  was  made  ;  and  ha7« 
ing  a  |»ior  lien,  would  be  entitled  to  priority.  It  is  a  suffici** 
ent  answer  to  the  argument,  that  this  point  was  not  made  in 
the  court  below,  and  cannot  therefore  be  considered  here. 
As,  however,  the  cause  has  been  argued  hers,  as  to  the  effect 
f>f  the  deed  upon  the  existing  creditors  of  Keho,  and  also  up- 
on the  effect  of  the  fraudulent  conduct  of  a  purchaser  at  sAe* 
riff's  sale,  upon  the  sheriff's  deed;  and  as  these  questions 
must  arise  upon  another  trial  of  this  cause,  we  will  now  pro* 
ceed  to  their  consideration. 

The  deed  from  Echo,  to  Costillo,  was  made  the  4th  April, 
1840,  and  conveys  the  premises  in  dispute,  and  all  the  perso- 
nal property  of  Echo,  in  fee,  to  Costillo,  in  trust,  for  the 'use 
and  benefit  of  the  wife,  and  child  of  K^o,  and  such  other 
children,  as  may  be  bom  of  the  marriage  :  and  secures  to  the 
wife  the  possession,  and  enjoyment  of  the  property,  for  the 
maintenance  and  support  of  the  family,  and  that  the  sams 
shall  not  be  subject  to  the  debts  of  the  grantor ;  and  upon  the 
death  of  the  wife,  the  husband  to  be  a  tenant  in  common 
with  the  children,  with  the  right  of  survivorship.  The  only 
consideration  expressed  in  the  deed,  is  the  existing  mar- 
riage. 

There  can  be  no  doubt  that  this  deed  is  void  as  to  the  ex- 
isting creditors  of  Eeho.  Not  being  made  upon  a  valuable 
consideration,  it  is  within  the  8d  section  of  the  statute  of 
frauds.  [Moore  v.  Spence,  6  Ala.  Rep.  606,  and  cases  there 
cited.] 

The  more  difficult  question  remains  to  be  considered. 
Conceding  the  acts  imputed  to  Costillo,  to  have  been  done 
with  the  intent,  that  he  might  thereby  be  enabled  to  purchase 
the  l^nd,  at  a  reduced  price,  is  it  such  a  fraud  as  will  vitiate 
the  deed  in  a  court  of  law  ? 

Fraud  is  doubtless  cognizable,  both  at  law  and  in  equity, 
and  it  is  equally  true  as  a  general  proposition,  that  fraud  vi- 
tiates the  most  solemn  acts  into  which  it  enters.  These  gen- 
eral propositions  are  unquestionable,  but  they  must  be  consi- 
dered in'  connection  with  others  equally  well  settled.  Al* 
119 
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though  the  law  abhors  fraad,  it  also  exacts  justice  between 
man  and  man,  and  will  not  permit  one  wrong,  to  justify  an- 
other. When  fraud  enters  into  the  execution  of  a  deed,  as  if 
it  be  falsely  read  to  the  party  executing  it,  or  be  obtained 
from  the  party,  when  from  intoxication  he  is  unconscious  of 
his  acts,  in  these  and  the  like  cases,  the  deed  is  wholly  void, 
and  must  be  so  declared,  by  every  court  before  whom  it  is 
attempted  to  be  enforced.  When  the  instrument  itself, 
through  which  the  party  deduces  his  title  is  not  a  nullity,  a 
cdoii  of  law  will  not  go  beyond  the  deed,  and  investigate  the 
conduct  of  the  parties  to  it,  anterior  to  its  execution,  to  see 
whether  the  deed  is  not  impeachable.  It  will  not  do  this, 
because  from  its  constitution,  it  can  take  no  middle  course, 
but  mu^  give  effect  to  the  deed,  or  declare  it  entirely  void ; 
whilst  a  court  of  equity,  acting  on  the  conscience  of  the  par- 
ties, can  administer  exact  and  equal  justice  between  them. 

These  principles,  have  by  a  series  of  adjudications  receiv- 
ed the  sanction  of  this  court.  [Swift  v.  Pitzhugh,  9  Porter, 
65  ;  Kennedy  v.  Kennedy,  2  AIsl  671  ;  Mordecai  v.  Wan- 
roy,  1  Ala.  100  ;  Morris  v.  Harvey,  4  id.  305 ;  Love  v.  Wil- 
liams and  Powell,  5  Ala.  58 ;  see  also  Taylor  v.  King,  6 
Mun.  366 ;  Watt  v.  Grove,  2  S.  &  L.  601 ;  Boyd  v.  Duntap, 
1  Johns.  G.  483.] 

This  doctrine  is  unquestionable,  as  applied  to  the  private 
acts  of  individuals ;  is  the  case  varied  by  the  fact,  that  this 
was  a  public  sale  by  the  sheriff? 

We  are  not  aware  of  any  rule  of  law,  or  question  of  expe- 
diency, which  should  distinguish  public  from  private  sales. 
The  same  great  principles  lie  at  the  foundation  of  both,  and 
in  ascertaining  their  validity,  the  same  rules  of  law  and  equi- 
ty, apply  in  the  one  case,  as  in  the  other.  The  sheriff  may 
be  considered  as  acting  in  a  double  capacity.  He  is  not  only 
the  agent  of  the  parties,  he  is  the  ministerial  officer  of  the 
court,  appointed  to  fulfil  its  mandates,  and  if  he  acts  oppres- 
sively, or  in  such  a  manner  as  injuriously  to  affect  the  inter- 
ests of  the  parties  to  the  suit,  the  court,  whose  agent  he  is, 
will  supervise  his  conduct,  and  in  a  summary  way,  on  mo- 
tion of  the  party  aggrieved  by  his  conduct,  set  aside  the  sale. 
If  he  collude  with  the  purchaser,  it  may  be  that  his  acts  are 
y<Md,  and  no  title  passes  to  the  purchaser  by  his  sale. 
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We  are  aware  that  cases  may  be  found,  in  which  it  has 
been  held,  that  the  improper  conduct  of  the  purchaser  at  the 
sale  of  property  under  execution,  amounting  to  fraud,  vacates 
the  sale,  and  that  the  title  does  not  pass  by  the  sherifis's,  deed 
such  are  the  cases  of  Smith  v.  Greenlee,  2  Dev.  126,  and 
Swayze  v.  Burke,  12  Peters,  11.  But  we  feel  constrained  to 
adhere  to  our  own  adjudications,  until,  upon  established  prin- 
ciples of  law,  they  can  be  shown  to  be  erroneous.  Under  our 
complex  system  of  jurisprudence,  it  is  not  to  be  wondered  at, 
that  discordant  decisions  should  be  made;  and  whilst  we 
cheerfully  admit,  the  high  character  of  the  tribunals  which 
hold  a  different  opinion,  we  think  in  this  particular  the  law 
has  been  misapprehended. 

In  Love  v.  Williams  &  Powell,  6  Ala.  68,  this  question 
came  directly  before  us,  and  it  was  there  held,  that  a  sheriff's 
deed  was  conclusive,  and  could  not  be  impeached,  upon  a  col- 
lateral issue,  except  fop  fraud  in  its  execution.  So  in  Myers 
V.  Henderson's  heirs,  7  Dana,  511,  where  this  question  was 
elaborately  considered,  it  was  held,  that  notwithstanding  there 
was  a  secret  fraudulent  combination,  between  the  sheriff  and 
the  purchaser  at  an  execution  sale,  the  deed  of  the  sheriff 
passed  the  title  to  the  purchaser,  voidable  only  by  the  de- 
frauded party.  In  Taylor  v.  King,  6  Mumford,  366,  which 
was  a  sale  of  land  under  a  trust  deed,  the  purchaser  by  his 
fraudulent  conduct  at  the  sale,  obtained  the  land  at  about  one- 
seventh  ^of  its  value.  The  court  held  that  the  legal  title 
passed  to  the  purchaser,  and  could  not  be  impeached  in  a 
eourt  of  law. 

The  case  of  Dobson  v.  Erwin,  1  Dev.  (f  B.  669,  was  where 
fhe  purchase  was  made  with  the  money  of  the  defendant  in 
execution,  and  the  court  held  that  the  title  was  not  changed 
by  the  sale. 

In  most  of  the  cases,  where  sales  at  auction  have  be^at 
held  void,  because  of  puffing,  fraudulent  combinations  at  the 
sale,  &c.,  the  question  has  arisen,  either  by  an  attempt  on 
the  part  of  the  purchaser  to  enforce  the  sale;  as  in  Fuller  v« 
Abrahams,  3  Brod.  &  B.  116 ;  or  by  an  attempt  on  the  part 
of  the  purchasers,  to  enforce  the  contract  among  themselves: 
such  was  the  case  in  Phippin  v.  Stickney,  3^  Mete.  384;  and 
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it  is  by  tiot  attending  to  this  distinction,  tbat  so  much  confu- 
sion exists  upon  this  subject. 

The  consequence  of  hokUog^  that  no  title  passed  to  the 
fraudulent  pmchaser  at  an  auction  sale,  would  be,  tbat  he 
eould  not  transfer  the  title  to  another,  and  it  would  be  void 
in  the  hands  of  an  innocent  bolder,  without  notiee  of  the 
firaud.  In  the  anak^ous  ease,  of  a  fraudulent  purchaser  un- 
der the  statute  of  frauds,  though  the  property  in  the  hands  of 
the  fraudulent  vendee,  may  be  reached  by  a  creditor  of  the 
firanduient  vendor,  yet  if  it  pass  into  the  hands  of  a  purchaser 
for  a  valuable  conflSdeoration,  withoiut  notiee,  he  can  protect 
himself  against  the  crediAers  of  the  original  vendor,  whkh 
could  not  be,  if  the  title  did  not  pass  to  the  first  vendee,  no^ 
withstanding  thd  fraud. 

Nor  is  there  any  considerailiea  of  puUie  policy  hostile  to 
the  view  we  are  taking.  When  by  fraud  at  a  sale  by  exeeo- 
tion,  a  purehaser  obtaina  property  at  an  inadequate  price,  the 
persons  injured,  are  the  parties  to  the  suit,  and  the  creditors 
e£  the  defendant.  The  fonnef  may  have  a  summary  reme- 
dy by  setting  aside  the  sale  ;  and  the  creditors  may  proceed 
ia  equity,  U>  subject  the  propeity  to  the  paymoit  of  their 
debts.  If  t!he  title  does  not  pas»,  and  the  property  may  be 
again  seised,  and  sold,  the  ineiiritaUe  result  is,  thftt  such  a 
doubt  is  thrown  ever  the  title,  that  it  is  purchased  for  a  msie 
ncfogj  and  the  eoEHseqnenee  feUows,  that  no  one  is  benelhted 
at  last,  but  the  final  purohaser.  The  unfortunate  defendaal 
iR  execwdon,  finds  himself  stripped  of  his  property,  and  his 
debts  unpaid,  by  the  operation  of  a  rule  designed  fee  his  ben- 
efit. 

Ite  IS  it  a  smaH  eomsideration,.  that  upon  lioa  view  sf 
tke  law,  ibe  erigiisal  purchase  money  is.  returned  ta  tHaa  vea« 
dee.  The  frauds  so  called,  which  vacate  sales  of  this  cb»* 
Meier,  are  generally  conafaruetive,  and  do>  not  imply  the  lao- 
chI  gudh,  which  firaud  in.  its  proper  seass  aiwvys  necesRirily 
onportB ;  md  in  our  opinion,  it  is  hatfsh,  if  wA  eppressivey  to 
impose  as  a  penahy  upeoi  die  parcbasar  the  losaef  ttie  meosy 
aetnally  paid. 

These  considerations  satisfy  us,,  that  we  sheidd  not  dm^ 
ttnrb  the  law  so  leng.  acted  on.  by  this  ceurt.  We  ftelastieng: 
conviction,  not  only  that  the  law  has  been  correctly  expound- 
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•d,  but  that  the  best  interestsof  society  require,  that  it  should 
be  adhered  to. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Nora.*-*See  this  case  commented  on  and  ezidained  in  thtf 
succeeding  case  of  Ansley  v.  Carloss. 


BHANCH  OP  THE  BANK  OF  THE  STATE  OP  ALA- 
BAMA AT  MOBILE  V.  JAMES  AND  DARRINGTON. 

L  Wliera  the  principal  debtor  about  a  month  prevjona  to  the  matority  of  the 
d^  conveys  to  the  creditor,  real  and  personal  estate  appeiently  suffi* 
cieat  to  satiaiy  the  debt,  upon  an  agreement  that  no  suit  shall  bebrought 
tfaeieon  within  five  years,  such  agreement  is  founded  upon  a  sufficient 
consideration,  and  is  binding  upon  the  parties. 

3»  It  is  competent  Ibr  one  joint  maker  of  a  prooussoiy  note  to  show  by  ex- 
trinsic evidence  that  he  is  a  mere  surety ;  and  this  although  he  did  not  in- 
form the  payee  of  the  fact  at  the  time  the  note  was  accepted.  PeihapS 
the  law  maybe  otherwise,  where  joint  promisors  are  described  in  thenot^ 
as  principals,  or  contract  as  such  with  the  payee. 

Arpe At  from  the  Circuit  Coort  of  Mobile. 

This  was  a  proceeding  by  notice  and  inotioii»  at  the  suit  of  the 
appellant^  to  reeorer  of  the  appellees  and  Robert  D.  James  the 
amount  of  a  promissory  note  made  by  them  on  the  II th  March, 
1S41,  by  which  they  promised  to  pay  '•  Twelve  months  after 
dale,  to  B.  Gayle,  eashier,  ot  bearer„  twei^y-six  thousand  two 
bmdred  and  tittrty«K>Qe  14*100  dollars,  with  interest  from  date^ 
for  value  received,  negoliable  and  payable  at  the  Branch  of  the 
Baiik  of  the  State  of  Alabama  at  Mobile."  The  cause  was  tried 
on  issues  joined  to  the  plea  of  nil  ddntf  severally  interposed  by 
the  defendants^  and  a  vetdict  returned  lor  tbeappellees,  on  which 
judgment  was  rendered  accordingly. 
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On  the  trial,  a  bill  of  exceptions  was  sealed  at  the  instance  of 
the  plaintiff;  from  which  it  appears  that  the  note  described  in 
the  notice  being  adduced,  the  defendants  offered  a  witness,  who 
testified  that  it  was  given  for  a  debt  due  the  plaintiff  by  Robert 
D.  James,  and  that  neither  of  the  appellees  received  any  money 
thereon,  or  on  the  note  for  which  it  was  substituted,  but  R.  D.  J. 
obtained  the  proceeds  from  the  Bank  for  his  individual  use :  that 
these  facts  were  known  to  the  plaintiff  when  the  note  was  ac- 
cepted. It  was  further  shown  that  before  the  note  became  due 
R.  p.  J.  submitted  to  the  Bank  a  proposition  in  the  following 
terms :  **  Mobile,  Feb^  14,  1842.  President  and  Directors  of  the 
Bank  of  the  State  of  Alabama  at  Mobile.  Gentlemen.  For  the 
especial  purpose  of  protecting  my  securities,  and  securing  my 
extended  debt  for  926,231  14,- due  14th  of  March,  beyond  all 
possible  contingency,  I  beg  leave  to  submit  to  you  the  following 
proposition.  To  convey  my  entire  estate  in  Clarke  county,  con- 
sisting of  about  seventy  negroes,  a  plantation  on  the  Alabama 
river  of  two  thousand  acres  of  land,  with  my  dwelling  bouse  in 
the  pine  woods,  six  miles  from  the  plantation,  on  a  tract  of  about 
five  hundred  acres,  together  with  all  my  household  and  kitchen 
furniture,  mules,  horses,  cattle,  hogs,  &c.  On  the  plantation 
there  are  six  hundred  acres  of  cleared  land,  inferior  to  none  in 
the  State,  with  forty  able  working  hands.  The  estate  to  be 
placed  under  the  management  of  such  agents  as  the  directory 
may  choose.  The  entire  cotton  crop  to  be  shipped  yearly  to  Mr 
Boykin ;  the  proceeds  to  be  applied  towards  the  payment  of 
this  debt,  until  the  debt  shall  be  paid.  No  reduction  to  be  made 
from  the  proceeds  of  the  crop,  except  what  may  be  necessary  to 
defray  the  expences  of  the  plantation.  The  President  and  Di- 
rectors agreeing  not  to  sue  me,  or  to  sell  any  part  of  my  estate 
for  the  period  of  five  years,  without  my  consent  in  writing.  For 
all  further  particulars,  I  refer  you  to  Mr.  Boykin. 

Most  respectfully,  Robt.  D.  James." 

This  proposition  was  accepted  by  plaintiff,  and  in  pursuance 
thereof,  R.  D.  J.  executed  a  deed  of  trust,  which  was  delivered 
accordingly.  The  appellees  were  absent  when  the  propositioii 
was  made,  and  there  was  no  evidence  that  it  was  ever  assented 
to,  by  them.  To  the  admission  of  the  evidence  showing  that  the 
appellees  were  sureties  merely,  of  R.  D.  J.  the  plaintiff  objected; 
but  the  objection  was  overruled. 
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The  Court  charged  the  jury,  that  it  was  their  duty  to  ascer* 
tain  from  the  evidence  whether  the  appellees  were  sureties ;  if 
they  were,  and  the  jury  believed  that  the  plaintiff  knew  before 
the  execution  of  the  deed  of  trusty  that  the  appellees  were  the  su- 
reties of  R.  D.  J.  in  the  note  sued  on,  then  according  to  the  law 
as  settled  in  this  State,  they  were  discharged  from  liability  ;  unr 
less  they  assented  to  giving  time  to  their  principal,  in  consideration 
of  the  deed  of  trust 

A.  Fox,  for  the  appellant,  made  the  following  points  : 

1.  Parol  evidence  is  inadmissible  to  prove  that  some  of  the 
makers  of  a  promissory  note  subscribed  it  as  sureties,  where  the 
ilote  shows  nothing  more  than  that  they  are  joint  promissors.  Such 
evidence  not  only  adds  to  the  terms  of  the  contract,  but  varies  its 
legal  effect  [3  Phil.  Ev.,  C.  &  H's  Notes,  1460-1467 ;  1  Ala. 
Rep.  160  ;  2  Id.  571 ;  3  Id.  181 ;  3  Camp.  Rep.  57 ;  1  Taunt 
Rep.  347  ;  4  Id.  102  ;  11  Mass.  Rep.  27 ;  8  Wheat  Rep.  211.] 
5th  Alabama  Reports  451,  is  not  adverse  to  this  position. 
What  is  there  said  upon  the  point  must  be  considered  as  a  mere 
dictuniy  and  will  not  be  found  to  be  sustained  by  the  authorities 
cited.  [See  2  Johns.  Ch.  Rep.  556 ;  7  Johns.  Rep.  337 ;  13 
id.  174 ;  4  N.  Hamp.  Rep.  221 ;  2  D.  d&  E.  Rep.  366 ;  8  Taun. 
Rep.  737 ;  Minor's  Rep.  357.]  In  Bruce  v.  Edwards,  1  Stew. 
Rep.  11,  the  fact  of  suretyship  was  not  a  question  of  evidence 
but  was  admitted.  The  current  of  authority  is  adverse  to  the 
admission  of  parol  proof  in  such  a  case.  [Wheat  Selw,  294  ; 
1  Stark.  Ev.  361 ;  1  Taunt  Rep.  72 ;  5  Id.  192 ;  21  Eng.  Com. 
L.  Rep.  135  ;  10  Peters'  Rep.  257 ;  14  Pet  Rep.  201.] 

The  appellees  have  undertaken  to  pay  as  joint-promissors — in 
that  character  have  contracted  with  the  plaintiff,  and  cannot  be 
permitted  to  show  that  they  undertook  to  pay  as  sureties,  so  as 
to  weaken  the  force  of  their  engagements,  or  to  impose  other  du- 
ties or  obligations  than  the  law  affixes  to  the  contract  as  express- 
ed. [Story  on  Bills,  510,  and  note  1  ;  Story  on  Con.  1 ;  2  Bl. 
Com.  446 ;  Chit  on  Con.  7 ;  1  Startle's  Ev,  361 ;  5  Pick.  Rep. 
506 ;  3  Johns.  Cas.  1  ;  0  Sergt.  &  R.  Rep.  229 ;  12  Id.  382  ;  8 
Verm.  Rep.  243 ;  17  Pick.  Rep.  171 :  3  Fairf.  Rep.  444 ;  2  Id. 
442  ;  11  Mass.  Rep.  27  ;  5  Pet  Rep.  390.] 

2.  The  arrangement  made  between  the  plaintiff  and  Robert  D. 
James,  would  not  estop  the  appellees  from  maintaining  an  action 
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for  their  reimbursement,  upon  paying  the  debt  [Theob.  on  Pr. 
and  8.  164;  13  Mod.  Rep.  548;  I  Ld.  Raym.  Rep.  688;  6 
Taunt.  Rep.  268 ;  6  Bing.  Rep.  547  ;  8  Mass.  Rep.  480  ;  16 
Id.  24 ;  17  Id.  623-8,]  It  was  not  a  technical  release,  and  could 
not  therefore  operate  as  a  rdease.  [32  Pick.  R.  905  ;  1  Melc. 
Rep.  276  ;  8  D.  &  E.  Rep.  168  ;  3  Swanst.  Rep.  550.] 

The  agreement  to  give  time  is  conditional^  depending  upon 
the  prompt  payment  of  the  instalments ;  [7  Mass.  R.  365,]  if  the 
principal  made  default,  he  was  suable  immediately,  just  as  if  no 
effort  to  prolong  the  day  of  pajrroent  had  been  made. 

S.  TheCourt  undertook  to  decide  on  the  eflfeet  of  the  evidence, 
and  drew  inferences  unfavorable  to  the  plaintifi^  which  should 
have  been  submitted  to  the  consideration  of  the  jury.  Taking  all 
the  evidence  together,  it  cannot  be  inferred  that  the  plaintiff  in* 
tended  to  discharge  the  appellees ;  for  the  deed  of  trust  explicit* 
ly  declares  that  it  was  for  their  protection. 

4.  It  was  not  enough  that  the  plaintiff  knew  of  the  &ct  of  the 
suretyship  of  the  appellees  before  time  was  given  to  their  princi- 
pal ;  but  such  knowledge,  to  make  the  deed  of  trust  operate  a 
discharge,  should  have  been  acquired  when  the  note  was  accept- 
ed. If  the  parol  evidence,  be  admissible,  it  must  be  on  the 
ground,  that  the  fact  was  known  when  the  contract  was  being 
negotiated,  and  made  a  part  of  it  Knowledge  subsequently  ao 
quired  cannot  affect  the  payee.  [2  Const  Rep.  So.  Caro.  367 ; 
14  Pet  Rep.  supra ;  Pittman  on  Prin.  and  S.  183,  note  6,  and 
cases  there  cited.] 

J.  A.  Campbell,  for  the  appellees,  insisted  that  an  »:aniinaiioB 
of  the  records  of  all  the  cases  decided  by  this  Court  upon  the 
question  now  presented,  would  show  that  the  fact  of  saretyship 
did  not  appear  upon  the  face  of  the  writing.  [1  Stew.  Rep.  11 ; 
2  Id.  63-^264 ;  3  Id.  160 ;  4  Porter's  Rep.  282 ;  9  Id.  334 ; 
2  Ala.  Rep.  264;  5  Id.  451 ;  6  Id.  718;  see  also,  4  N.  H. 
Rep.  221  ;  2  Mete.  Rep.  176  ;  3  Id.  265 ;  86  Eng.  O.  Rep. 
67;  13  Johns.  Rep.  174;  17  Id.  394;  3  Wend.  Rep.  397; 
X3  Maine's  Rep.  202;  5  Ohio  Rep.  207;  11  Id.  448 ;  4 
Hill's  Rep.  211  ;  6  Id.  160.)  In  England,  it  is  conceded 
that  the  defence  must  be  made  in  Equity,  where  the  relation  of 
principal  and  surety  does  not  appear  from  the  instrument ;  yet 
the  law  upon  this  point  does  not  appear  to  be  very  well  settled 
there.    The  course  of  decision  rests  upon  a  Nisi  Prius  opinion 
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of  Lord^EUenborough,  [2  Camp.  Rep.  185,]  a  case  which  has^ 
been  repeatedly  questioned.  [Pitman  on  Prin.  and  S.  184,  and 
note  9.] 

To  entitle  the  sureties  to  insist  on  the  extension  of  the  time  of 
payment,  it  is  not  necessary  that  the  plaintiff  should  have  been 
informed  of  the  fact  of  the  suretyship  at  the  time  the  note  was 
discounted.  He  referred  to  the  cases  already  cited  from  the  Re- 
ports of  this  State,  and  13  Verm.  Rep.  81  ;  5  Wend.  Rep.  501; 
Holt's  N.  P.  84 ;  3  Men  Rep.  272 ;  1  Mees.  &  W.  Rep.  205j 

COLLIER,  C.  J. — The  note  which  the  defendants  in  error 
united  with  R.  D.  James  in  making,  matured  in  March,  1842, 
and  in  February  preceding,  the  proposition  of  the  principal  to 
convey  property  to  the  plaintiff,  upon  a  stipulation  that  he  should 
not  be  sued,  nor  his  property  sold  for  five  years  thereafter,  was 
submitted  to  the  Bank ;  and  afterwards  consummated  by  the  ex- 
ecution  of  a  deed  of  trust.  Here  was  a  clear  agreement  by  the 
creditor  to  give  tijne  to  the  principal  upon  a  sufficient  considera- 
tion— the  conveyance  by  way  of  security  of  a  large  estate,  appa- 
rently more  than  adequate  to  pay  the  debt  in  toto.  This  being  the 
condition  of  the  case  as  shown  by  the  record  the  legal  inference 
is,  that  the  contract  as  proved  by  the  deed  of  trust,  is  obligatory 
upon  both  parties. 

The  note  sought  to  be  recovered  does  not  in  haec  verba,  de- 
scribe the  parties  either  as  principals  or  sureties,  but  merely  as 
joint-promissors,  so  that  those  cases  which  maintain,  that,  where 
a  party  has  stated  the  character  in  which  he  contracts,  he  shall 
not  be  allowed  to  prove  the  reverse  by  extrinsic  evidence,  have 
no  application. 

It  must  be  conceded  that  the  prima  fade  intendment  in  a 
case  like  the  present,  is,  that  the  parties  who  subscribed  the  note 
are  co-makers  merely,  and  it  devolves  upon  those  who  would 
profit  by  showing  the  contrary,  to  prove  it.  There  are  certain- 
ty quite  a  number  of  cases,  both  English  and  American,  which 
maintain  that  it  is  not  allowable  for  a,  joint  obligor ,  whose  sure- 
tyship is  not  indicated  by  the  instrument  to  establish  the  fact  by 
parol  evidence,  and  that  the  parties  to  an  accommodation  bill  oc- 
cupy a  different  relation  inter  se  than  that  the  paper  itself  shows. 
But  it  is  apprehended  that  the  American  decisions  do  not  sustain 
so  stringent  a  rule  in  respect  to  promissory  notes ;  and  it  may 
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indeed  be  questioned  whether  the  strictness  of  the  earlier  English 
adjudications  have  not  been  so  much  relaxed  as  to  admit  parol 
proof  of  the  character  in  which  one  or  more  of  several  makers 
subscribed  a  note.  [See  Pitman  on  Prin.  and  S.,  note  6,  and 
cases  there  cited.]  But  however  this  may  be,  is  by  no  means  an 
important  inquiry  with  us  at  this  day  ;  for  all  our  decisions  upon 
the  subject,  commencing  with  1st  Stewart,  and  continued  down, 
explicitly  recognize  the  admissibility  of  extrinsic  evidence  in  such 
a  case.  If  we  were  dissatisfied  with  them,  they  have  become 
too  deeply  and  firmly  engrafted  in  our  jurisprudence,  to  be  over- 
ruled, without  an  inexcusable  disrespect  of  the  maxim  stare  de- 
cisis. ^ 

But  it  is  insisted,  that  conceding  the  admissibility  of  the  proof) 
it  can  avail  nothing,  unless  the  payee  of  the  note  was  informed  at 
the  time  of  its  acceptance  of  the  relative  position  of  the  parties. 
We  are  aware  that  some  of  the  cases  in  respect  to  accommoda- 
tion bills  have  admitted  the  relation  of  the  paities  to  be  shovm  to 
be  different  in  legal  efifect  from  the  situation  they  occupy  upon 
the  paper,  where  the  facts  are  communicated  to  the  holder  at  the 
time  he  receives  it.  And  where  he  was  not  then  informed  of  it, 
such  proof  has  been  rejected  upon  the  ground,  that  it  would  be  a 
firaud  upon  his  rights,  or  the  parties  were  estopped  from  ofiering 
it — the  parties  having  impliedly  admitted  that  they  were  liable  in 
the  order  in  which  their  names  appear.  Whether  these  cases 
are  defensible  upon  principle  or  not,  we  need  not  now  inquire. 
But  we  may  remark  that  we  are  not  insensible  to  the  force  of  the 
argument  upon  this  point ;  it  can  be  very  well  imagined  why  pa- 
per not  subject  to  the  law  of  principal  and  surety  would  some- 
times be  more  valuable,  than  if  it  were  thus  tranimelled.  Yet  oar 
researches  do  not  furnish  a  single  case  where  a  promissory  note 
was  sought  to  be  recovered,  in  which  the  distinction  is  taken  be- 
tween the  effect  of  information  in  respect  to  the  character  of  the 
makers  undertaking,  communicated  contemporaneously  with,  or 
subsequent  to  its  delivery.  Our  own  decisions  have  never  recog- 
nized the  distinction,  but  like  those  ofother  States,  and  elementa- 
ry works,  lay  down  the  law  broadly.  Under  these  circumstan- 
ces, we  do  not  feel  authorized  to  innovate  upon  the  general  and 
long  continued  understanding  both  of  the  bench  and  the  bar.  If 
the  law  upon  this  point,  as  heretofore  understood,  is  prejudicial 
to  creditors,  it  were  better  that  the  Legislature  should  apply  the 
appropriate  corrective. 


JUNE  TERM,  1846. 956 

Harrison,  et  al.  t.  Foster,  et  aL 

In  thus  stating  the  law,  we  do  not  desire  to  be  understood  that 
it  is  competent  for  joint-promissors,  in  all  cases,  to  show  the  pre- 
cise Situation  they  occupy  in  respect  to  each  other,  so  as  to  im- 
pose conditions  and  duties  upon  the  payee  more  disadvantageous 
and  onerous  than  he  was  authorized  by  the  contract  to  expect. 
If  they  have  contracted  as  principals  with  the  payee,  we  should 
think,  they  could  not  assume  a  different  relation  when  they  are 
jointly  sued  for  a  failure  to  perform  their  undertaking.  But,  if  in 
such  case,  the  defence  set  up  affirms  the  suretyship  of  some  of  the 
makers,  and  makes  it  apparent  by  proof,  it  will  be  competent  for 
the  plaintiff  to  show  that  the  defendants  dealt  with  him  as  principal. 

Our  conclusion  is,  that  the  judgment  must  be  affirmed. 


HARRISON,  ET  AL.  v.  FOSTER,  ET  AL. 

1.  A  bequest  of  perishable  chattels  to  one  for  life,  with  remainder  to  an- 
other, without  some  direction  as  to  the  mode  of  enjoyment,  shows  the  in- 
tention of  the  testator,  that  each  taker  shall  have  the  same  mode  of  enjoy- 
ment, and  this  is  the  rule,  whether  the  bequest  is  general  or  specific,  or  of 
a  residuum.  But  the  general  rule  is  controlled  by  the  intention  of  the  tes- 
tator shewing  how  the  tenant  for  life  is  to  enjoy  the  estate:  Hddtherefore^ 
that  when  the  bequest  was,  that  so  much  of  the  testator's  stock  or  town 
property  as  was  sufficient  to  pay  his  debts,  should  be  sold,  and  the  residue 
of  his  property  was  given  to  his  wife  during  her  life  or  widowhood,  (with 
remainder  over,)  to  use  in  any  necessary  or  lawful  way,  to  sell  for  a  valua- 
tion, or  to  dispose  of  all  or  any  part  for  her  convenience  or  necessary  use, 
was  a  bequest  of  the  use  of  the  property  in  kind,  and  that  the  executors  of 
the  wife  were  accountable  for  such  only  as  remained  in  specie,  or  were 
sold  during  her  life-time,  but  not  for  necessary  use. 

Writ  of  error  to  the  Court  of  Chancery  for  the  3d  District 

This  bill  is  filed  by  Foster  and  others  against  Harrison  and 
another,  as  the  executors  of  the  will  of  Polly  Foster,  deceased, 
and  its  object  is  to  obtain  an  account  of  the  estate  of  Isaiah  Pos- 
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ter,  who  died  testate  in  Alabama,  sometime  in  the  year  1821,  and 
upon  whose  will  letters  testamentary  were  then  granted  to  Polly 
Foster,  his  widow.  The  clause  of  his  will,  of  which  the  con- 
struction is  involved  in  this  cause,  is  as  follows,  to-wit : 

"  I  desire  that  so  much  of  my  stock  or  loose  property  be  imme- 
diately sold  after  my  decease  as  shall  be  sufficient  to  pay  all  my 
just  debts.  The  residue  of  my  property,  with  a  few  exceptions, 
I  give  to  my  wife  Polly  Foster,  duiing  her  life  or  widowhood,  to 
use  in  any  necessary  or  lawful  way — to  sell  for  a  valuation,  dis- 
pose of  all  or  any  part  thereof  for  her  conveniency  or  necessary 
use!  With  the  approbation  of  my  other  executors,  to  sell  any 
land,  and  remove  the  personal  property  to  any  part  of  the  United 
States  she  intends  moving  to,  and  at  her  death,  or  marriage, 
should  it  so  happen,  one-half  of  the  said  property,  or  its  proceeds, 
to  my  friends  ;  the  other  half  entirely  at  her  own  disposal,  ex- 
cept, &c:"  «  Should  my  wife  marry,  any  choice  negroes  she  is 
at  liberty  to  take  at  valuation."  This  will  was  made  in  South- 
Carolina  in  1816,  but  afterwards,  the  testator  removed  to  Ala- 
bama, where  he  died  in  1821. 

The  Chancellor  decreed  for  the  complainants,  and  among  other 
matters,  •<  as  to  the  articles  of  personal  property,  embracing  such 
things  as  were  liable  to  be  worn  out,  or  were  necessarily  con- 
sumable in  the  use,  the  tenant  for  life  was  bound  to  leave  an 
amount  in  kind,  equal  to  the  amount  she  received ;  and  if  such  an 
amovint  was  not  left  by  her,  then  her  executors  were  bound  to 
account  for  the  deficiency.  An  account  was  directed  to  be  ta- 
ken before  the  master,  charging  Interest  from  the  death  of  Mrs. 
Foster^  which  occurred  in  1834. 

Exceptions  were  taken  to  the  master's  report,  but  seed  not  be 
specially  noticed  here,  as  all  the  points  insisted  on  arise  on  the 
decree. 

This  portion  of  the  decree  is  assigned  as  error. 

Erwin  and  Murphy  for  the  plaintiffs  in  error,  insisted, 

1.  When  a  personal  article,  which  must  be  consumed  by 
its  use,  is  given  for  life,  with  remainder  over,  the  first  taker 
has  the  absolute  property.  (Evans  v.  Inglehart,  6  G.  &  John- 
171 ;  2  Lomax  on  Ex.  71 ;  1  Eq.  Ca.  Ab.  361 ;  Percy  v. 
Terrell,  1  Dev.  &  Batt.  441.) 

2.  But  the  construction  depends  on  the  intention,  and  here 
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the  will  expr/Bssly  provides  that  the  life  owner  shall  use  the 
property  in  any  necessary  way ;  clearly  indicating  that  she 
is  not  to  be  responsible  for  its  destruction. 

A.  Graham,  of  Greene,  contra,  argued, 

1.  The  rule  is  general,  when  chattels  consumable  in  their 
use  are  given,  the  tenant  for  life  takes  the  property  of  the  be- 
quest as  specific  ;  but  if  under  a  residuary  clause,  the  chattels 
must  be  sold,  and  the  interest  enjoyed  for  life.  (Randell  v. 
Russell,  3  Merrivale,  194 ;  Madder  v.  Madder,  2  Leigh,  389  ; 
Robertson  v.  Collier,  1  HilPs  S.  C.  Eq.  373 ;  Smith  v.  Bam- 
ham,  2  Dev.  Eq.  426  ;  Gee  v.  Gee,  2  D.  &  B.  Eq.  113. 

2.  The  question  of  interest  was  properly  settled,  but  here 
there  was  no  appeal  from  the  master's  decision  on  the  excep- 
tions, so  that  cannot  be  now  opened.     (7  Ala.  Rep.  227.) 

GOLDTHWAITE,  J.— There  is  great  difficulty  in  laying 
down  rules,  by  which  wills  shall  be  construed  under  all  circum- 
stances, because  when  the  mtention  of  the  testator  is  conforma- 
ble to  law,  that  must  govern.  It  is  only  when  the  terms  of  the 
will  ai-e  so  obscure  or  ambiguous  that  the  intention  cannot  be  cer* 
tainly  ascertained  that  rules  are  of  much  use.  When  therefore, 
we  find  decisions  declaring  there  can  be  no  remainder  created  of 
a  chattel  which  is  ordinarily  consumable  in  its  use,  we  are  con* 
strained  to  consider  them  as  applying  chiefly,  if  not  entirely,  to 
the  particular  cases  then  examined.  If  the  intention  is  clearly  ex* 
pressed  to  create  such  a  remainder,  there  seems  no  legal  impedi- 
ment to  doing  so.  .  The  case  of  Hazle  v.  Baradale,  1  Eq.  Ca. 
Ab.  361,  is  illustrative  of  the  legality  of  such  a  bequest,  and  shews 
also  what  inferences  arise  when  the  bequest  is  general  instead  of 
special.  It  was  a  general  bequest  by  a  farmer,  of  his  stock 
(which  consisted  of  corn,  hay,  cattle,  &c.)  to  his  wife  for  life,  and 
after  her  death  to  another.  The  bequest  over  was  held  good» 
but  if  any  of  the  cattle  were  worn  out  in  using,  the  first  taker  was 
considered  not  answerable  for  them ;  but  if  any  were  sold  as  use* 
less,  he  was  to  answer  for  their  value  at  the  time  of  ^ale.  The 
case  ol  Howe  v.  Dartmouth  (7  Vesey,  137,)  shews,  that  when 
the  testator  provides  for  the  manner  in  which  the  life-estate  is  to 
be  enjoyed,  the  bequest  is  withdrawn  from  the  general  rule,  that 
the  tenant  for  life  and  the  remainder  man  are  to  be  equally  pro* 
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tected.  Lord  Eldon  says,  **  The  estate  is  given  as  all  his  per- 
sonal estate,  and  the  mode  in  which  he  (the  testator)  says  it  is  to 
be  enjoyed,  is  to  one  for  life,  and  to  the  others  afterwards ;  and 
unkss  the  testator  directs  the  mode,  so  that  the  perishable  part 
shall  continue  as  it  was,  the  Court  understands  that  it  shall  be  put 
in  such  a  state  that  the  others  may  enjoy  it  after  the  decease  of 
the  first."  The  principle  thus  stated,  is  clear  and  obvious  to  eve- 
ry one — a  bequest  of  perishable  chattels  to  one  for  life,  with  re- 
mainder to  another,  without  some  direction  as  to  the  mode  of  en* 
joyment,  shews  the  intention  of  the  testator  that  each  taker  shall 
have  the  same  mode  of  enjoyment,  and  this  can  only  be  by  a  sale 
of  the  chattel,  or  by  charging  the  first  taker  with  the  value. 
This,  in  effect,  is  the  general  rule,  stated  in  Porter  v.  Tourney,  3 
Vesey,  311,  and  Randall  v.  Russell,  3  Merrivale,  190 ;  though 
the  qualification  of  the  rule  by  the  intention  of  the  testator  is  not 
stated,  nor  was  it  necessary  to  be  stated,  as  in  neither  case  was 
the  point  presented  for  decision. 

The  case  of  Madder  v.  Madder,  (2  Leigh,  277,)  is  one  where 
the  general  rule  was  governed  by  the  intention  as  gathered  from 
the  whole  will ;  and  Smith  v.  Barham  (2  Devereux  Eq.  420,)  is 
a  will  where  there  was  no  apparent  intention  to  control  the  gen- 
eral bequest. 

The  decision  in  Robinson  v.  Collier,  (1  HilFs  Eq.  370,)  cer- 
tainly seems  irreconcileable  with  the  principle  as  stated  by  Lord 
Eldon ;  for,  in  our  judgment,  the  testator  there  seems  to  have 
disregarded  the  manner  in  which  the  estate  for  life  should  be  en- 
joyed ; '  but  the  decision  turns  upon  the  supposed  distinction  be- 
tween Si, specific  bequest,  and  the  bequest  of  a  general  estate,  or 
a  general  residuum.  This  distinction  seems  to  rest  on  the  obiter 
dicta  of  Lord  Alvanley  and  Sir  William  Grant,  in  the  cases  of 
Porter  v.  Toumay,  and  Randall  v.  Russell,  previously  cited  ;  but 
it  is  denied  in  Madder  v.  Madder,  before  cited,  and  Evans  v. 
Inglehart,  (8  G.  &  J.  171.)  For  ourselves,  we  are  entirely  sa- 
tisfied the  true  principle  is  stated  by  Lord  Eldon  in  Howe  v. 
Dartmouth,  previously  quoted,  and  that  when  the  intention  is 
otherwise  plear,  it  makes  no  difference  whether  the  bequest  is 
specific,  or  general,  or  of  a  residuum,  It  comes  then  to  an  en- 
quiry as  to  the  intention  of  the  testator,  and  when  the  will  in  this 
case  is  thus  tested,  there  can  be  but  one  opinion.  He  evidently 
intended  only  so  much  of  his  stock,  or  loose  property  to  be  sold, 
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as  would  pay  his  debts;  the  remainder  was  given  to  his  wife 
for  life  or  widowhood,  to  use  in  any  necessary  or  lawful  way — 
to  dispose  of  it  for  her  convenierice  or  for  her  necessary  use. 
She  was  even  authorized  to  sell  it  for  a  valuation,  and  the  mean- 
ing of  this  term  is  sufficientljr*  explained  by  a  subsequent  clause, 
when  he  provides,  if  his  wife  should  marry,  she  might  be  at  liber- 
ty to  take  any  choice  slaves  at  a  valuation.  It  is  clear,  we  think, 
the  testator  intended  his  wife  should  have  the  entire  use  of  all  his 
chattels,  and  that  this  use  was  to  be  in  accordance  with  the  cus- 
tom'of  the  country. 

It  would  seem  to  follow,  that  every  thing  of  the  original  stock 
remaining  in  specie  at  the  death  of  Mrs.  Foster,  was  distributable 
between  her  personal  representatives  and  the  legatees  under  the 
will  of  her  husband,  and  that  her  executors  are  not  chargeable 
with  the  perishable  articles,  except  so  far  as  they  come  to  their 
hands,  or  so  far  as  sold  by  her,  not  for  her  convenience  orjieces- 
sary  tise. 

The  decree  being  inconsistent  with  this  view  of  the  law,  must 
be  reversed,  and  a  new  account  taken  or  the  one  confirBoed,  re- 
formed so  as  to  carry  out  this  opinion. 

Decree  reversed  and  remanded. 


CREAGH  &  FORWOOD  v.  SAVAGE, 

1.  An  objection  to  tke  introduction  of  certain  written  instnunentB  in  evi* 
dence,  because  the  party  objecting  had  no  knowledge  of  them,  is  in  effect 
an  admission,  that  m  all  other  respects  they  were  competent  testimony. 

2.  A  purchase  by  a  sheriff  at  his  own  sale,  is  not  void,  but  voidable  merely.^ 
It  seems  that  the  court,  on  motion  of  either  of  the  parties,  would  set  aside 
4nich  a  sale,  and  that^creditors  could  have  relief  in  equity. 

Error  to  the  Circuit  Court  of  Clarke. 

Trial  of  right  of  property,  in  which  the  defendant  in  error 
was  claimant,  and  the  plaintiffs  in  error  plaintiffs,  in  an  execi^ 
tion  against  one  Robert  B.  Patterson. 
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Upon  the  trial  it  appeared  that  the  claimanty  as  coroner,  and 
in  virtue  of  executions  in  his  hands,  at  a  sale  of  Patterson's  pro- 
perty to  satisfy  such  executibns,  purchased  himself  the  proper- 
ty in  dispute,  and  that  the  property  remained  in  the  possession 
of  Patterson  down  to  the  levy  of  hhe  plaintiff's  executions. — 
That  Patterson  exercised  all  acts  of  ownership  over  it,  hired  an 
overseer  for  the  plantation,  used  the  com,  &c. 

The  claimant  offered  in  evidence  a  certain  agreement  be- 
tween  him  and  Savage,  and  a  note,  by  which  the  latter  was  to 
pay  him  8580  for  the  rent  of  the  plantation  and  the  fixtures, 
and  the  hire  of  certain  slaves.  There  was  no  evidence  that  the 
plaintiffs  had  any  knowledge  of  the  agreement  or  note,  and  they 
objected  to  the  same  being  read  to  the  jury ;  which  objection 
was  overruled.  There  was  evidence  that  the  plaintiffs  were  cre- 
ditors of  Patterson  at  the  time  of  the  sale  and  purchase  by  the 
claimant. 

The  Court  charged  the  jury,  that  if  the  sheriff  or  coroner  pur- 
chase at  his  own  sale,  the  purchase  may  be  set  aside  by  the  cre- 
ditor in  a  reasonable  time,  that  such  purchase  was  not  absolute- 
ly void,  but  voidable  merely;  to  which  the  plabtiff excepted. 
These  matters  are  now  assigned  as  error. 

Hopkins,  for  the  plaintiff  in  error,  made  thefollowing  points  : 

1,  The  agreement  and  note  offered  in  evidence  were  incom- 
petent, as  their  execution  was  not  proved.    [4  Porter,  330.] 

2.  The  coroner,  in  the  sale  of  the  slaves  in  virtue  of  the  exe- 
cution against  Patterson,  was  the  agent  of  the  creditors  as  well  as 
of  the  parties  to  the  execution,  and  was  incapable  of  purchas- 
ing the  property  which  he  himself  sold.  [Miles  v,  Groodsell,  5 
Conn.  475 ;  Ormond  v.  Faircloth,  2  Hay w.  336 ;  Lazarus  v. 
Bryson,  3  Binney,  58;  Carter  v.  Harris,  4  Rand.  204;  Saltmarsh, 
V.  Scene,  6  Ala.  20 ;  McGehee  v.  Lindsay,  8th  Ala. ;  Da  vine  v. 
Fanning,  2  J.  Chan.  259 ;  Story  on  Agency,  sec.  200  to  232 ; 
Br.  Bank  v.  Collins,  7  Ala.  102  f  Dixon  v.  Sharp,  1  Marsh. 
21 1  ;  Stapp  V.  Toler,  3  Bibb,450.] 

He  contended  that  the  sale  was  absolutely  void  ;  and  that  no 
other  decision  could  protect  the  rights  of  creditors.  That  it  was 
conceded  the  purchase  by  the  coroner  was  unlawful,  and  could 
not  be  enforced  by  him,  and  that  such  was  his  attitude  here,  as 
the  trial  of  right  of  property  was  a  mere  substitute  for  the  action 
of  trespass. 
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Henlet  and  Peck,  contra. — 1.  A  purchase  by  a  trustee,  or  by 
one  standing  in  a  fiduciary  character  as  an  agent,  &c.  at  his  own 
sale,  is  not  absolutely  void,  but  voidable  merely.  [M cLane  v. 
Spence,  6  Ala.  897 ;  Saltmarsh  v.  Beene,  4  Porter,  283 ;  1 
Story's  Eq.  317 ;  Davone  v.  Fanning,  2  J.  C.  R.  252  ;  Wormly 
V.  Wormly,  8  Wheaton,  421 ;  Hawley  v.  Cramer,  4  Cow.  718; 
Gallatimv.  Cunningham,  8  Cow.  361;  Hunter  v.  Atkins,  I  Coop. 
S.  C.464 ;  Prevost  v.  Gratz,  Pet  C.  C.  R.  364.] 

2.  That  such  a  purchase  must  be  avoided  by  the  cestui  que 
trusty  or  if  by  creditors  or  other  person,  must  be  in  a  direct 
proceeding,  having  that  for  its  object  [Liong  on  Sales,  435, 
and  cases  above  cited,]  and  until  thus  set  aside,  is  good  both  at 
law  and  in  equity. 

3.  That  these  rules  apply  fully  to  the  .executive  oflSicers  of 
thelaw,  and  sustained  by  precisely  the  same  reasoning  as  shown 

by  the  cases  cited. 

4.  In  causes  like  the  present,  an  adequate  remedy  may  be 
had  in  the  Circuit  Court,  from  which  the  execution  issued,  by 
motion  to  set  aside  the  sale.  [Mobile  Cotton  Press  v.  Magee, 
9  Porter,  692.] 

5.  Although  a  Court  might  not  entertain  a  suit  by  asheriffto 
recover  property  bought  at  his  own  sale,  which  is  the  predica- 
ment of  the  cases  relied  on  by  the  opposite  side,  the  rule  is  entire- 
ly different  when  he  is  in  possession,  and  his  title  is  consummated. 

ORMOND,  J. — The  first  point  made  by  the  counsel  for  the 
plaintiff  in  error,  is  not,  in  our  opinion,  presented  upon  the  re- 
cosd.  It  has  been  repeatedly  held^  that  a  party  complaining 
of  error  in  the  judgment  of  the  primary  Court  must  present  it  dis- 
tinctly upon  the  record,  and  that  in  doubtful  cases  every  reasona- 
ble  presumption  and  intendment  will  be  made  in  favor  of  the 
judgment  of  the  Court  This  is  a  salutary  and  just  rule,  imposing 
no  hardship  whatever  on  the  party  supposing  himself  aggriev- 
edf  whilst  the  contrary  doctrine  would  be  productive  of  great 
mischiefs  and  would  constantly  lead  to  the  reversal  of  judg- 
ments for  supposed  errors,  which  had  not  in  fact  been  committed. 
If  the  objection  here  was  that  there  was  no  proof  of  the  execu- 
tion of  these  instruments,  the  point  should  have  been  distinctly 
made  in  the  Court  below.  But  in  addition  to  the  want  of  a  spe- 
cific objection,  such  as  is  raised  here,  the  record  itself  shows 
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what  the  true  pomt  intended  to  be  raised  was.  The  plaintiff 
had  proved  the  possession  by  the  defendant  in  execution  of  the 
property  levied  on,  after  the  purchase  by  the  claimant,down  to  the 
time  of  the  levy  by  the  plaintiffs  To  repel  the  presumption 
which  the  law  makes  in  such  a  case,  th«  note  and  agreement 
were  offered  by  the  claimant,  to  the  introduction  of  which  the 
plaintiffs  objected,  because  they  had  no  knowledge  of  them.  This 
then  is  the  precise  point  raised  in  the  Court  below,  and  is  in  effect 
an  admission  that  in  other  respects  these  instruments  were  compe- 
tent as  testimony.  We  are  clear  in  the  opinion  that  the  objec* 
tion  now  made  is  not  presented  upon  the  record. 

It  is  conceded  by  the  counsel  for  the  defendant  in  error,  that  a 
sheriff  cannot  make  a  valid  purchase  at  a  sale  made  by  himseli^ 
and  the  only  question  for  our  decision  is  what  is  the  effect  of  such 
a  purchase;  is  it  an  absolute  nullity  so  that  no  title  passes  to  the 
purchaser,  and  the  property  may  be  again  levied  on  and  sold  as 
the  property  of  the  defendant  in  execution,  or  is  it  voidable  mere^ 
ly,  at  the  election  of  the  cestui  que  trust  or  other  interested 
party?  The  rule  that  a  sheriff  or  other  executive  officer  of  the 
law  appointed  to  fulfil  its  mandate  shall  not  purchase  at  his  own 
sale,  is  founded  on  the  well  known  rule  of  law,  pit^biting 
trustees  and  all  others  standing  in  that  relation  from  parcbaang 
at  their  own  sale.  The  rule  has  been  explamed  at  length  by  this 
Court  in  Saltmarsh  v.  Beene,  4  Porter,  283 ;  and  we  therelbre 
content  ourselves  with  merely  stating  it.  The  reason  of  the 
rule,  is,  not  that  such  a  purchase  is  necessarily  fraudulent ;  it 
may  be  indeed  beneficial  to  the  cestui  que  trust  at  the  time  it  is 
made,  but  it  is  a  rule  of  policy,  resting  for  support  on  enlarged 
views  of  the  incompatibility,  of  one  occupying  at  the  same  time^ 
the  inconsistent  relations  of  seller,  and  purchaser ;  and  the  im- 
possibility of  showing  in  most  cases  the  circumstances  of  firaud, 
or  imposition,  if  they  really  existed,  and  thus  to  cut  off  ali  temp- 
tation to  impropriety  of  conduct.  For  these  reasons  such  sales, 
are  set  aside  as  a  matter  of  course,  upon  a  seasonable  applica- 
tion to  a  Court  of  Equity,  and  a  re-sale  ordered.  [Davoue  ▼. 
Fanning,  2  Johns.  C,  252 ;  Ex  parte  Lacy,  6  Vesey,  626 ;  Ex 
parte  Hughes,  id.  618 ,  Ex  parte  Bennet,  10  Vesey,  385 ;  Galla* 
tian  V.  Cunningham,  8  Cow.  361.] 

This  rule  has  been  held  applicable  to  purchases  made  by  she- 
rVb  at  their  own  sales,  and  is  assigned  as  the  reascu  for  thejodg- 
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roents  rendered,  in  the  cases  referred  to,  and  relied  on  by  the  coun- 
gel  for  the  plaintiff  in  error.  Nor  are  we  able  to  perceive  any 
other  sufficient  reason,  for  declaring  such  sales  invalid,  than  that 
which  is  derived  from  the  incongruity  of  the  sheriflf  being  per- 
mitted, to  be  at  once  ^oth  buyer  and  seller.  Such  being  the  rea- 
son of  the  rule,  it  would  seem  entirely  proper,  that  when  the 
rule  is  applied  to  a  purchase  made  by  a  sheriff  at  his  own  sale, 
it  should  be  enforced  with  all  its  concomitants.  No  sufficient 
reason  in  our  judgment,  has  been  assigned,  for  adopting  a  part  of 
the  rule  only.  It  is  because  he  is  acting  for  others,  that  he  can- 
not purchase  for  himself,  but  it  has  never  been  held  in  relation  to 
other  jSduciaries,  that  they  acquire  no  title  by  their  purchase; 
on  the  contrary  it  is  as  well  settled  as  any  legal  proposition  can 
be,  as  shown  by  the  cases  cited,  that  the  trustee  by  his  purchase, 
takes  a  defeasible  estate,  subject  to  be  divested  at  the  election 
of  the  cestui  que  trust.  Even  when  in  addition  to  the  fiduciary 
character  of  the  purchaser,  he  acts  fraudulently  in  the  purchase, 
the  title  nevertheless  vests  in  him  by  the  purchase,  and  if  acqui- 
esced in  by  the  cestui  que  trust  for  an  unreasonable  length  of  thne, 
cannot  be  divested.    [Johnson  v.  Johnson,  5  Ala.  90.] 

In  our  opinion,  all  the  reasons  for  holding  the  purchases,  of 
one  acting  in  a  fiduciary  capacity  at  his  own  sale  voidable  on- 
ly at  the  election  of  the  person  interested,  apply  vidth  increased 
strength  when  applied  to  the  case  of  a  purchase  by  the  sheriff. 
His  purchase  may  be  beneficial  to  the  parties  to  the  execution : 
he  may  have  given  more  than  the  property  would  again  sell 
for;  why  then  should  the  sale  be  disturbed.  The  interest  of  those 
concerned  in  the  sale,  is  sufficiently  protected,  by  giving  them 
the  right  to  have  a  re-sale  of  the  property  on  refunding  the  price 
paid  for  it;  although  this  point  has  not  been  expressly  decided  by 
us,  such  is  the  tendency  of  all  our  decisions.  [McLane  v.  Spence, 
6  Ala.  896,  and  Costillo  v.  Thompson,  at  the  present  term.] 

Cases  have  been  cited  from  Courts  of  very  high  authority, 
holding  a  different  doctrine.  We  are  not  satisfied  with  the  rea- 
soning upon  which  they  are  founded,  and  cannot  yield  our  assent 
to  them.  In  Kentucky,  where  the  principle  has  been  most  decis- 
ively settled,  that  such  sales  of  personal  property  are  absolutely 
void,  and  that  no  title  passes  to  the  sheriff,  it  may  be  remarked 
tliat  there  is  a  statute  prohibiting  the  sheriff  from  purchasing 
land  at  his  own  sale,  and  declaring  that  it  may  be  again  sold  by 
execution,  for  the  debts  of  the  defendent  in  execution  and  conside- 
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Table  stress  is  laid  by  the  Court  in  their  judgment  upon  this  as  a 
legislative  declaration  of  the  policy  of  the  State.  [3  Bibb's  Rep. 
460.] 

In  Ccuter  v.  Harris,  [4  Rand.  207,]  the  point  is  not  decided 
but  is  expressly  waived  by  the  Court  That  was  a  bill  in  chan- 
cery to  vacate  a  sheriiPs  sale,  for  fraud  in  the  manner  of  conduc- 
ting it,  and  it  was  not  necessary,  or  proper  to  determine  wheth- 
er the  title  passed  by  the  sale,  nor  was  the  point  decided. 

On  the  other  hand,  in  Massachusetts,  it  has  been  denied  that 
any  such  objection  exists  to  purchases  by  the  sheriff,  or  that  he 
sustains  the  relation  of  agent  or  trustee  to  the  defendant;  and 
whilst  it  was  admitted  that  if  either  the  creditor  or  the  officer,  by 
taking  advantage  of  the  necessities  of  the  debtor  should  obtain 
from  him  an  unconscionable  bargain,  the  law  would  set  it  aside; 
the  fact  merely  that  the  sheriff  was  the  purchaser  did  not  make 
the  sale  void.  [Arnold  v.  Brown,  21  Pick.  96.] 

We  do  not  intend  by  this  citation  to  commit  ourselves  to  all 
the  doctrines  it  contains,  but  to  show  the  great  diversity  of  opin- 
ion which  obtains  among  Courts  of  commanding  authority  on  this 
subject 

On  principle  we  are  not  able  to  discover  any  reascm  for  a 
more  rigorous  rule  when  the  sheriff  purchases  at  his  own  sale, 
than  when  any  other  agent  sells  to  himself.  In  either  case  the 
purchaser  takes  a  tide  which  may  be  divested,  and  the  proper- 
ty again  sold  at  the  instance  of  any  one  interested;  and  in  the  case 
of  a  sheriff  this  may  be  done  in  a  summary  way,  by  moti<Ni  to 
the  Court 

In  the  case  of  Costillo  &  Keho  v.  Thompson,  at  the  present 
term,  we  held  that  the  summary  remedy  was  confined  to  the 
parties  to  the  suit,  and  that  the  creditors  of  the  defendant  might 
have  relief  in  equity.  Whether  such  relief  could  be  had  by  cred- 
itors at  large,  or  whether  it  would  be  confined  to  those  who  were 
judgment  creditors  at  the  time,  it  is  not  necessary  or  proper  now 
to  determine. 

Jiet  the  judgment  be  affirmed^ 
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HUNTER  V.  WHITWORTH,  et  ux,  et  al. 

1.  Where  the  father  and  mother  intermarry  after  the  birth  of  a  child,  the 
oSSspring  of  their  illicit  intercourse,  and  the  wife  die  without  issue  subse- 
quently bom,  the  child  becomes  legitimate  in  virtue  of  the  statnted,  and 
the  husband  shall  be  tenant  by  the  curtesy  of  the  lands  of  which  the  wife 
was  seized,  and  did  not  alienate  previous  to  their  marriage. 

Error  to  the  Circuit  Court  of  Jackson. 

This  was  an  action  of  trespass,  at  the  suit  ofTlfte  defend- 
ants in  error,  to  try  the  title  to  a  tract  of  land,  particularly 
described,  as  well  as  to  recover  damages  for  the  occupation 
thereof  by  the  plaintiff.  The  cause  was  tried  upon  the  g-en- 
eral  issue,  a  verdict  returned  for  the  plaintiffs,  and  judgment 
rendered  accordingly.  From  a  bill  of  exceptions  sealed  at 
the  instance  of  the  defendant,  it  appears  that  a  pjbtgntjEvas 
issued  in  due  form,  by  the  President  of  the  United  States,  for 
the  premises  in  question,  to  Sarah  McCamack,  in  1829 ;  that 
she  resided  thereon  from  that  time  until  her  death,  which  oc- 
curred in  1841,  and  that  the  plaintiffs,  except  the  husbands  of 
the  females,  are  her  only,  and  illegitimate  children.  The 
plaintiff,  William  Hunter,  is  her  youngest  child,  and  was  born 
in  the  year  1829.  Sarah  McCamack  and  the  defendant  in- 
termarried between  the  years  1832  and  1835,  and  from  that 
time  defendant  occupied  the  premises. 

Wm.  Hunter  had  been  recognized  by  Sarah  McCamack 
and  the  defendant,  as  the  child  of  the  latter,  and  was  gene- 
rally so  reputed  in  the  neighborhood.  Upon  this  proof,  the 
court  charged  the  jury,  that  although  Wm.  Hunter  was  the 
child  of  Sarah  McCamack  by  the  defendant,  and  was  legiti- 
mated by  the  marriage  of  his  parents,  yet  if  they  believed  the 
facts  above  stated,  they  must  find  for  the  plaintiffs. 

It  was  also  proved,  that  George  W.  Mitchell,  one  of  the 
plaintiffs,  executed  a  deed  on  the  22d  October,  1839,  pur- 
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porting  to  bargain  and  sell  all  his  claim  ^'  or  pretended  claim 
for  one  hundred  and  sixty  dollars,"  to  the  defendant,  that  he 
held  on  the  eighty  acres  of  land  on  which  he  then  lived,  and 
gave  him  all  right  from  that  time  to  claim  the  land,  and  stip- 
ulated to  give  to  the  defendant  peaceable  possession  of  his 
field  and  house,  with  all  appurtenances,  on  or  before  the  25tb 
September  next.  The  court  charged  the  jury,  that  this  deed 
formed  no  bar  to  the  pleuntiff's  right  to  recover,  if  the  other 
facts  given  in  evidence  were  credited  by  them. 

0.  C.  Clay,  Sen'r,  and  C.  C.  Clay,  Jr.  for  the  plaintiff  in 
error,  cited  to  the  first  point,  Co.  Litt.  436-8-9-40-1-7 ;  I^res- 
tononEs.  473-8  82-6,  624;  1  Atk.  Rep.  603;  1  Ves.  Rep. 
174 ;  1  GbMe's  Dig.  149, 163,  325 ;  3  Rand.  Rep.  377.]  Up- 
on the  second  point,  they  referred  to  1  Chitty's  PL  66 ;  Til- 
linghast's  Adams  on  Eject.  276,  286;  4  Johns.  Rep.  140 ;  13 
Johns.  Rep.  286 ;  1  Tenn.  Rep.  237 ;  3  Ala.  Rep.  747 ;  7  Id. 
480.J 

S.  Parsons,  for  the  defendants  in  error,  to  sustain  the  first 
charge  of  the  court,  cited  1  Co.  Lit.  662,  marg'l.  The  deed 
by  Mitchell,  if  not  void  for  uncertainty,  passed  no  interest  to 
the  defendant,  because  the  grantor  had  only  a  mere  possibil- 
ity, which  was  not  grantable.  [12  Johns.  Rep.  201 ;  13  Id. 
463 ;  14  Id.  193 ;  2  Hill's  Rep.  (N.  Y.)  641.] 

COLLIER,  C.  J. — ^It  is  laid  down  in  general  terms,  by  el- 
ementary authors,  that  where  a  man  marries  a  woman  seized 
of  an  estate  of  inheritance  in  lands,  and  has  by  her  issue  bom 
alive,  which  was  capable  of  inheriting  her  estate,  he  shall  on 
the  death  of  his  wife,  hold  the  lands  for  his  life  as  tenant  by 
^he  curtesy.  [2  Bla.  Com.  126 ;  Step.  Com.  246 ;  1  Lbmax, 
.66-6.]  Whether  this  estate  is  a  consequence  of  feudal  ten- 
■ure,  is  a  point  perhaps  upon  which  all  are  not  agreed  ;  it  is 
however,  stated  by  all  the  text  writers,  that  the  husband  is 
the  natural  guardian  of  the  child,  and  as  such,  is  in  reason 
/entitled  to  the  profits  of  the  land,  in  order  to  maintain  iU 
"  As  soon,  therefore,  as  any  child  was  born,  the  father  be- 
,gan  to  have  a  permanent  interest  in  the  lands,  he  became  one 
(of  the  pares  curtisy  did  homage  to  the  lord,  and  waa  called 
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tenant  to  the  curtesy  initiate;  and  this  estate  being  once 
vested  by  the  birth  of  a  child,  was  not  suffered  to  determine 
by  the  subsequent  death  or  coming  of  age  of  the  infant." 
There  are  four  requisites  to  constitute  a  tenancy  by  the  cur-> 
tesy,  viz :  Marriage,  seizin  of  the  wife,  issue  born  alire,  and> 
the  death  of  the  wife.     See  the  citations  above.  « 

It  has  been  held  not  necessary  that  there  should  be  seizin 
and  issue  at  the  same  time  ;  and  therefore  if  the  wife  become 
seized  of  lands  during  th^overture,  be  afterwards  disseized 
and  then  have  issue,  the  husban^shall  be  tenant  by  the  cur- 
tesy of  those  lands.  So  if  the  wife  become  seized  after  issue 
bom,  though  the  issue  die  before  the  seizure.  [Jackson  v. 
Johnson,  6  Cow.  Rep.  74 ;  see  also,  2  Conn.  Rep.  665 ;  6  Id. 
236.]  In  Heath  v.  White,  6  Conn.  Rep.  236,  it  was  said, 
though  the  tenure  by  curtesy  may  have  originated  from  the 
husband's  obligation  to  support  his  children,  yet  the  extent 
of  his  interest  is  not  measured  by  this  reason  for  its  introduc- 
tion. He  is  entitled  to  hold  for  life,  whether  his  children 
need  his  support  or  not,  and  whether  they  live  an  hour  only 
or  to  old  age.  And  it  has  been  decided  in  this  State,  that  a 
decree  of  divorce,  a  mensa  et  thoro,  pronounced  against  the 
husband,  does  nt)t  bar  him  of  the  right  of  curtesy.  [Smoot. 
V.  Lecatt,  1  Stew.  Rep.  690.] 

Where  B.  devised  the  whole  of  his  estate  to  his  daughter^ 
"to  her,  her  heirs  and  asigns  forever,"  but  if  she  should  die 
without  issue,  his  whole  estate  was  to  be  sold  by  his  execu- 
tors, and  the  money  arising  therefrom,  after  his  widow's  de- 
cease, to  1)0  equally  divided  among  his  brother's  and  sister's 
sons.  The  daughter  married,  and  had  issue  which  died  dur- 
ing her  life.  Yet  it  was  held  that  the  husband  was  entitled 
to  her  estate,  as  tenant  by  the  curtesy.  [Buchanan  v.  Shef- 
fer,  2  Yeates'  Rep.  374.]  We  cite  these  cases  to  show  the 
favor  with  which  the  law  regards  this  description  of  estate^ 
with  what  liberality  it  extends  it,  even  beyond  the  object  for 
which  its  introduction  was  mainly  intended  to  provide ;  that 
it  is  protected,  although  the  wife  is  absolved  from  the  obli-. 
gation  of  living  with  her  husband,  in  consequence  of  some 
fault  of  his ;  and  that  even  the  express  terms  of  a  deviaOy 
shall  be  so  construed  as  not  to  divest^a  tenancy  by  the  cmte- 
tesy,  if  the  husband's  right  once  attached.     Having  said 
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thus  much  in  respect  to  the  estate  in  general,  we  now  {no- 
ceed  to  consider  it  in  reference  to  the  statutes,  which  it  is  in- 
sisted for  the  plaintiff  in  error,  are  decisive  of  the  case  at  bar. 
By  the  act  of  1806,  for  the  regulation  of  descents,  and  the 
distribution  of  estates,  among  other  things,  it  is  enacted, 
;  '<  Where  a  man  having  by  a  woman  a  child,  or  children^shall 
(afterwards  intermarry  with  such  woman,  such  child  er  chU- 
fdren,  if  recognized  by  him,  shall  be  thereby  legitimated." 
i [Clay's  Dig.  168,  '^  3.]    The  act^  1811,  "concerning  ba^ 


/tardy,"  provides,  that  if  the  mother  of  a  bastard  child aixi 
;  the  imputed  father  shall,  at  any  time  after  its  birth,  intennar- 
ry,  the  child  shall  in  all  respects  be  deemed  and  held  legiti- 
mate, conformably  to  the  maxim  of  the  civil  law.  [CSay's 
Dig.  134,  §  6 ;  see  also,  Croke  on  Illegitimacy,  95.] 

By  legitimating  a  bastard,  we  are  to  understand  that  he  is 
placed  in  the  same  state  as  if  he  were  born  in  wedlock,  that 
is,  in  a  lawful  manner.     Marriage  is  considered  by  all  civil- 
ized nations  as  the  source  of  legitimacy;  the  qualities  of  hus' 
band  and  wife  must  be  possessed  by  the  parents  in  order  y> 
make  the  offspring  legitimate,  where  the  municipal  law  doe^ 
not  otherwise  provide.     [See  the  Civil  Code  of  Lou.  Aits. 
203  to  216.]    In  the  same  work  it  is  declared,  that  children 
born  out  of  marriage,  except  the  fruit  of  an  incestuous  or  a* 
dulterous  connection,  may  be  legitimated  by  the  subsequent 
marriage  of  their  father  and  mother,  whenever  they  have  le- 
/  gaily  acknowledged  them  as  their  children.     And  childien 
legitimated  by  a  subsequent  marriage,  have  the  same  rights 
as  if  they  were  born  during  marriage.     [Id.  Arts.  217, 219.] 
Marriage  then  is  regarded  as  the  primary  essential  to  le- 
gitimacy, and  the  produce  of  an  illicit  connection  are,  in  a 
legal  sense,  expurgated  when  the  parents  form  such  a  union. 
The  law  regards  such  a  child  for  all  purposes  as  if  horn  id 
wedlock — ^the  duties  and  obligations  which  such  a  child  ^^ 
its  parents  respectively  owe  to  each  other,  are  precisely  the 
same  as  if  marriage  had  preceded  its  birth.    It  can  intent 
and  transmit  the  inheritance  in  consequence  of  its  paternitf, 
to  and  from  the  relatives  of  the  father.    No  matter  from  vtot 
source  the  tenancy  by  the  curtesy  takes  its  origin  or  upon 
what  reasoning  it  originally  rested,  the  rights  and  duties  o 
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the  father  in  respect  to  such  a  child,  are  the  same  in  all  rea- 1 
pects,  as  if  he  had  been  legitimate  from  his  birth.  ' 

If  what  we  have  said  be  well  founded,  the  father  is  under 
a  legal  as  well  as  moral  obligation  to  provide  for  his  legiti« 
mated  offspring,  above  what  the  law  requires  him  to  do  for  a 
bastard  child.     To  enable  him  to  perform  the  duty  of  main«» 
tenance,  we  think  he  clearly  must,  at  common  law,  be  enti- 
tled to  the  lands  of  which  the  wife  was  seized  during  covers  I 
ture.    That  this  much  fayored  estate  by  the  curtesy  may  be  j 
upheld  and  secured,  the  husband  may,  by  a  kind  of  legal  fie-  ! 
tion,  pro  re  naia,  be  presumed  to  have  married  previous  to  the  i 
birth  of  the  child.     This  presumption  could  do  harm  to  no  ; 
one,  as  it  would  not  of  course  be  carried  so  far  as  to  divest  in- 
terests which  the  wife  had  passed  from  herself  between  the 
birth  of  the  child  and  the  marriage. 

Having  attained  a  conclusion  favorable  to  the  plaintiff  in 
error  upon  the  first  point,  we  need  not  consider  the  second. 
Let  the  judgment  be  reversed  and  the  cause  remanded. 


CARVILLE,  USE  of  Wamack  v.  REYNOLDS. 

1.  A  witnesses  certificate  is  not  an  open  account,  so  as  to  be  barred  by  tho 
statute  of  limitations  of  three  yeais. 

2.  Snch  acertificate  aBsignedy  will  enable  the  assignee  to  sue  in  Uie  witnea^ 
name,  for  his  use,  and  the  amount  to  be  lecovered  does  not  depend  on  the 
sum  paid  for  the  certificate  by  the  assignee. 

3.  It  is  competent  for  the  party,  notwithstanding  the  certificate,  to  show  that 
the  witness  undertook  before  the  services  were  rendered  to  attend  gratiii<- 
tously. 

Error  to  Dallas  Circuit  Court. 
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SEVfiRAL  suits  were  commenced  in  a  justice's  court,  in  the 
name  of  Carville  against  Reynolds,  to  recover  small  sums  due 
on  witnesses  certificates  to  Carville,  who  was  summoned  at 
the  instance  of  Reynolds,  in  a  suit  where  he  was  defendant, 
and  one  Atkinson  plaintiff.  These  certificates  were  all  issued 
on  the  2d  November,  1840.  The  justice  gave  judgment  for 
the  defendant,  and  the  plaintiff  appealed  to  the  Circuit  Court, 
in  which  the  cases  were  consolidated,  and  a  declaration  filed. 
The  defendant  pleaded,  1.  Non  assumpsit.  2.  Statute  of  li- 
mitations of  three  years.  3.  Statute,  &c.  of  six  years.  The 
plaintiff  demurred  to  the  second  p\ea,  but  the  court  overruled 
the  demurrer. 

At  the  trial,  it  was  in  evidence  that  Wamack,  for  whose 
use  the  suit  is,  previous  to  commencing  the  suit,  had  given 
four  dollars  for  the  certificates.  He  demanded  payment  of 
defendant,  who  refused  to  pay.  It  was  also  in  evidence,  Car- 
ville, previous  to  the  transfer  of  the  certificates  to  Wamack, 
repeatedly  said,  before  he  attended  as  a  witness,  and  while 
the  suit  was  pending,  in  which  he  was  subpoBueed,  and  after 
that  was  determined,  that  he  would  not  charge  the  defendant 
for  attending  Court  as  a  witness.  On  this  state  of  proof,  the 
plaintiff  requested  the  court  to  charge  the  jury,  1.  That  the 
price  paid  by  Wamack  for  the  certificates,  did  not  affect  the 
liability  of  the  defendant.  This  was  given,  but  in  connexion 
with  it,  the  court  charged,  that  it  would  have  an  influence 
on  the  amount  of  the  plaintiff's  recovery;  2.  That  any 
statement  or  promise  by  Carville  to  the  defendant,  that  he 
would  charge  nothing  for  attendance  as  a  witness,  was  a  pro- 
mise without  consideration,  and  void,  and  did  not  affect  the 
right  of  the  plaintiff  to  recover.  This  was  refused.  3.  The 
court  charged  the  jury,  that  if  the  demand  was  not  made  of 
the  defendant  within  three  years  after  the  certificates  were 
obtained  from  the  clerk,  the  plaintiff  could  not  recover,  with- 
out showing  a  subsequent  promise. 

The  plaintiff  excepted  to  the  charges  as  given,  and  to  the 
refusal  to  charge  as  requested,  and  now  assigns  the  same 
matters  as  error. 


I 
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G.  W.  Qatle,  for  the  plaintiff  in  error>  cited  Digest,  601, 
^  12;  ib.  602,  ^  16;  Hill  v.  Proctor,  1  Ala.  Rep.  676;  Find- 
lay  V.  Wyzer,  1  Stewart,  23. 

G.  W.  Evans,  contra,  argued,  1.  That  as  the  verdict  was 
for  the  defendant,  the  error,  if  there  is  any,  in  the  first  charge, 
is  immaterial. 

2.  Although  the  compensation  for  a  witness  is  ascertained 
by  statute,  yet  he  has  a  right  to  waive  it,  and  attend  gratui- 
tously.    [Chitty  on  Con.  347,  676,  642.] 

3.  It  admits  of  serious  question,  whether  the  act  limiting 
suits  on  open  account,  (Digest,  328,  ^  88,)  does  not  extend 
to  a  suit  like  this.  The  definition  of  open  accounts,  as  giv- 
en in  Woods  v.  Harrison,  6  Ala.  Rep.  443 ;  Sheppard  v^ 
Watkyns,  1  ib.  N.  S.  62,  does  not  exclude  cases  like  this;  as 
here  the  right  of  action  arises  not  from  the  certificate  merely, 
but  from  the  demand  which  is  to  be  afterwards  made  of  pay- 
ment. 

GOLDTHWAITE,  J.— 1.  The  point  made  with  respect 
to  the  statute  of  limitations  of  three  years,  controlling  this 
suit,  is  concluded  by  the  previous  decisions  made  in  suits  on 
witnesses  certificates.  In  Hill  v.  White,  1  Ala.  Rep.  N.  S. 
576,  we  say  an  action  like  this  is  not  similar  to  a  demand  for 
an  unliquidated  account.  It  is  more  like  an  action  on  a  spe- 
cialty or  promissory  note,  ds  the  demand  is  ascertained  and 
fired  by  law.  To  the  same  effect  is  Pindlay  v.  Wyzer,  1 
Stewart,  23,  where  it  was  held  the  party  was  entitled  to  sue 
on  each  certificate,  when  he  had  more  than  one.  These  de- 
cisions are  entirely  inconsistent  with  the  notion  that  a  demand 
for  attendance  thus  ascertained,  as  in  the  return  of  an  open 
account.     On  this  ground  we  think  the  court  erred. 

2.  And  such  is  our  opinion  as  to  the  qualificatibn  of  the 
first  charge.  The  case  of  Findlay  v.  Wyzer,  before  cited, 
shews  that  such  certificates  may  be  assigned,  so  that  the  as- 
signee may  maintain  the  action  in  the  name  of  the  witness 
for  his  use,  and  having  ttje  right  to  do  so,  the  amount  to  be 
recovered  does  not  depend  on  the  sum  paid  for  the  certificate. 
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3.  On  the  other  and  perhaps  more  important  point,  we  think 
the  court  properly  refused  to  give  the  cliarge  requested  by 
the  plaintiff.  Although  the  statute  ascertains  the  compensa- 
tion of  a  witness  and  the  mode  by  which  his  attendance 
shall  be  proved,  it  does  not  change  the  nature  of  the  contract. 
It  is  after  all,  compensation  to  the  witness  for  attending  the 
court  at  the  instance  of  the  party,  and  if  before  the  service  is 
rendered,  the  witness  undertakes  to  perform  it  gratuitously, 
there  i^  no  pretence  to  say  he  is  entitled  to  recover  for  this, 
any  more  than  for  other  gratuitous  services.  It  may  be,  but 
for  this  undertaking,  the  party  would  never  have  subpcBuaed 
him,  or  having  done  so  would  sooner  have  discharged  him. 
We  were  inclined  at  first  to  doubt  if  the  certificate  was  not 
conclusive  of  the  right  of  the  witness  to  recover,  but  reflec- 
tion has  satisfied  us  it;  is  only  prima  fade  evidence  when  suit 
is  brought  upon  it.  The  words  of  the  statute  are,  "  it  shall 
be  deemed  sufficient  evidence  for  the  plaintiff;"  (Dig.  602, 
^  16 ;)  but  this  does  not  seem  to  indicate  that  the  certificate 
may  not  be  controverted.  It  cannot,  we  think,  be  questioned 
the  party  is  entitled  to  some  mode  by  which  a  false  state- 
ment may  be  corrected,  and  its  consequences  obviated,  and 
there  is  none  so  convenient  or  effectual,  as  allowing  it  to  be 
done  when  suit  is  brought  upon  it.  It  is  unnecessary  now 
to  inquire,  how  the  false  statement  could  be  reached,  when 
carried  into  a  bill  of  costs,  but  it  is  presumed  a  motion  for  re- 
taxation  would  be  effectual  in  most  cases,  altliough  the 
case  of  Smith  v.  Donaldson,  3  S.  &  P.  393,  seems  to  hold  a 
different  view ;  but  see  Braley  v.  Hodges,  3  Porter,  336,  over- 
ruling the  case  last  cited. 

For  the  error  we  have  ascertained,  the  judgment  is  revers- 
ed and  the  cause  remanded. 
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ANSLEY  V.  CARLOS. 

1.  An  intention  to  defmnd  creditors  by  a  poichafler,  will  vitiate  a  public  as 
well  as  a  private  sale.  The  fact  merely,  that  a  mortgagee  gave  notice  at 
an  execution  sale  of  his  mortgage,  and  was  thereby  enabled  to  buy  the 
property  at  a  reduced  price,  is  not  necessarily  a  fraud  upon  creditors.  To 
be  suchj  the  deed  must  have  been  covinous,  or  there  must  have  been  such 
a  conceit  with  the  defendant  in  execution,  as  to  create  a  trust  between 
them. 

2.  A  judgment  ia  evidence  even  for  or  against  strangers  to  it,fof  the  fact  that 
such  a  judgment  was  rendered. 

3.  Evidence  of  unsatisfied  judgments,  is  competent  testimony  to  raise  a  pre- 
sumption of  insolvency. 

4  The  record  which  the  clerk  is  required  to  make,  of  all  the  prooceedings 
in  a  suit,  is  the  final  record  of  the  cause,  answering  to  the  judgment  roll  of 
the  common  law,  and  is  the  only  legal  evidence  of  the  judgment,  to  be  es- 
tablished by  the  production  of  the  record  itself,  an  examined  copy,  or  a 
copy  attested  by  the  clerk. 

5.  Whilst  the  cause  is  progressing,  the  papers  are  quasi  records,  and  until 
the  final  record  is  made,  the  papeis  and  proceedings  in  the  cause  axe  evi- 
dence, and  the  best  evidence  of  the  facts  they  import 

Writ  of  Error  to  the  Circuit  Court  of  Macon. 

This  cause  was  before  this  court  at  its  last  term,  (see 
statement  and  opinion  8  Ala.  Rep.  900,)  and  appears  from 
the  record  to  have  been  the  trial  of  the  right  of  property  pur- 
suant to  the  statute.  On  the  10th  September  1844,  a  fieri 
facias  was  issued  from  the  County  Court  of  Malcon  at  the 
suit  of  the  defendant  in  error,  against  the  goods,  &c.  of  John 
Bedell  and  Thomas  M.  Robinson,  and  on  the  24th  December 
thereafter,  was  levied  upon  a  negro  man  named  Harry,  as 
the  property  of  Robinson.  A  claim  'was  interposed  to  this 
slave  by  the  plsdntiff  in  error,  and  abend  executed  with  sure- 
to  try  the  right ;  an  issue  being  made  up,  as  required  in  such 
cases,  the  cause  was  submitted  to  a  jury,  who  returned  a  ver- 
dict declaring  the  slave  subject  to  the  execution,  assessing 
hiB  value,  and  ten  per  cent,  damages,  pn  the  ground  that  the 
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claim  was  made  for  delay ;  and  the  judgment  was  rendered 
accordingly. 

A  bill  of  exceptions  was  sealed  at  the  instance  of  the  claim- 
ant, which  recites  that  the  claimant  adduced  no  evidence } 
that  it  was  proved  on  the  part  of  the  plaintiff,  that  the  slave 
in  question  was  sold  by  a  constable  of  Macon  county,  on  the 
first  Monday  in  July,  1844,  at  the  regular  place  of  sale,  after 
having  advertised  for  the  time  and  in  the  manner  required  by 
law.  These  executions  were  issued  by  a  justice  of  the  peace 
against  the  goods,  &c.  of  Robinson,  the  principal,  and  the 
claimant,  his  surety  in  forthcoming  bonds.  It  was  further 
proved,  that  the  slave  was  pointed  out  to  the  constable  by 
the  claimant,  and  that  the  latter  attended  the  sale,  together 
with  some  twenty  persons.  When  the  slave  was  offered,  the 
claimant  presented  a  paper  to  the  constable  and  crowd  who 
were  present,  saying  it  was  a  mortgage  on  him  in  his  favor. 
By  the  previous  request  of  the  complainant,  one  Lanier 
bid  off  the  slave  at  fifty  dollars,  although  he  was  then  worth 
four  hundred  dollars,  but  the  claimant  took  the  benefit  of  the 
bid,  paid  the  fifty  dollars,'  and  at  Lanier's  request,  the  consta- 
ble executed  to  him  a  bill  of  sale. 

The  plaintiff  then  introduced  a  witness  who  was  present 
at  the  sale,  who  testified  that  in  a  few  days  thereafter  he  had 
a  conversation  with  the  claimant  about  the  small  price  at 
which  he  purchased  the  slave,  when  claimant  said  he  cost 
him  one  hundred  and  fifty  dollars,  but  the  witness  could  not 
have  purchased  him  for  less  than  four  or  five  hundred  dol- 
lars, as  he  (claimant)  was  surety  for  Robinson,  he  would  have 
made  him  sell  for  that  much.  Witness  further  testified,  that 
claimant  said  Robinson  was  a  good  fellow,  and  he  would 
like  to  help  him.  To  the  evidence  of  this  witness  claimant 
objected,  but  his  objection  was  overruled. 

The  plaintiff  in  execution  proved  the  making  of  the  notes 
on  which  the  'judgments,  the  foundation  of  his  executions 
were  rendered,  and  also  adduced  several  notes,  and  the  wn'ts 
and  declarations  thereon,  at  the  suit  of  other  persons,  against 
Bedell  and  Robinson  jointly,  and  Robinson  individually. 
To  each  and  all  of  these  the  claimant  objected,  but  his  ob- 
jection was  overruled. 

The  plaintiff'  next  offered  in  evidence  the  final  record  of 
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the  proceeding  had  and  judgment  rendered  by  the  Circuit 
Court  of  Macon,  at  the  fall  term,  1844,  in  favor  of  a  third 
person,  and  against  Robinson,  for  $221  19,  without  produc- 
ing the  original  papers  or  accounting  for  their  absence.  This 
evidence  was  also  objected  to,  but  the  grounds  not  being  sta- 
ted or  called  for,  the  objection  was  overruled,  and  the  evi- 
dence admitted. 

S.  P.  Rice,  for  the  plaintiff  in  error,  made  the  following 
points :  1.  A  purchase  by  a  constable,  sheriff,  or  any  other 
person  at  a  sale  under  execution,  although  fraudulent,  can- 
not be  collaterally  impeached.  The  title  passes  by  such  sale, 
an4  no  interest  is  left  in  the  defendant  which  can  be  levied 
on.  [Creagh  v.  Porwood,  and  Abercrombie  v.  Conner,  at  this 
term ;  Poster  v.  Mabe,  4  Ala.  Rep.  402 ;  Wier  v.  Humphries; 
Id.  442 ;  Love  and  Williams  v.  Powell.  6  Ala.  Rep.  68.] 

2.  The  notes,  writs  and  declarations  were  irrelevant  and 
consequently  inadmissible— the  claimant  not  being  a  party 
to  them.  Washburn's  Dig.  §  10 ;  Innerarrity  v.  Byrne,  8 
Porter's  Rep.  176;  The  State  v.  Wisdom,  Id.  611;  Brown 
&  Boisseau  v  May,  1  Munf.  Rep.  288 ;  Mardis'  Adm'r  v. 
Shackleford,  4  Ala.  Rep.  601. 

3.  The  final  record  was  inadmissible,  unless  the  original 
was  lost.  The  writs,  declarations,  &c.  in  file  are  the  origi- 
nals. [Petty  V.  Walker,  at  this  term ;  Clay's  Dig.  144,  §  7 ; 
see  also,  8  Porter's  Rep.  469;  1  Ala.  Rep.  104,  7  Id.  186, 
698 ;  22  Maine  Rep.  442.]  The  statute  under  which  the 
record  is  made  up,  does  not  change  the  common  lawrulesyf 
evidence.     [3  Ala.  Rep.  286;  16Vin.  Ab.  464-6.] 

4.  Records  of  judicial  proceedings  are  admissible  only  a- 
gainst  parties  and  privies.  The  claimant  was  neither  the 
one  or  the  other,  and  the  error  in  receiving  the  final  record, 
could  not  be  cured,  that  the  facts  recited  in  it  were  otherwise 
legally  proved.  See  3  Stew.  Rep.  247 ;  7  Porter's  R.  466 ; . 
8  Id.  268;  9  Id.  412;  1  Id.  313. 

Cocke,  for  the  defendant  in  error. — 1,  If  the  purchase  of 
Ansley,  at  the  constables  sale  was  not  bonajide,  but  fraudu- 
lent as  to  the  creditors  of  Robinson,  the  defendant  in  error 
had  a  right,  imder  the  issue,  to  impeach  it,  on  that  ground. 
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before  the  jury.     [Horton  v.  Smith,  8  Ala.  73 ;  Carlos  v. 
Ansley,  8  ib.  900.] 

2.  If  the  sale  by  the  constable  to  Ansley  was  under  a  al- 
lusive arrangement  between  Ansley  and  Robin3on  to  defiand 
the  creditors  of  Robinson,  it  stood  on  no  higher  ground  than 
a  private  sale,  and  it  was  competent  for  the  defendant  in  er- 
ror to  impeach  it  before  the  jury.  [Duncan,  et  ux.  v.  For- 
syth, 3  Dana,  231 ;  Stephens,  adm'r,  v.  Bamett,  adm'r,  7  ib. 
269  ;  Myers,  et  al.  v.  Sanderson,  7  ib.  624.] 

3.  The  levy  of  the  sheriff  on  the  negro,  in  the  absence  of 
any  proof  to  the  contrary,  is  prima  facie  evidence  that  the 
negro,  at  the  time  of  the  levy,  was  in  the  possession  of  Ro- 
~binson,  one  of  the  defendants  in  execution.  [Bickersta^v. 
Patterson,  8  Porter,  246 ;  Lucas  &  Brooks  v.  Goodwin,  6 
Ala.  631 ;  1  Phil,  on  Ev.  391.] 

4.  The  testimony  of  Abercrombie,  in  connexion  with  the 
other  testimony  in  the  cause,  was  admissible,  as  conducing 
to  show  that  the  purchase  of  Ansley  was  not  bonajide,  but 
•collusive  and  fraudulent,  and  colorable  merdy. 

6.  The  original  note  on  which  defendant  in  error  had  ob- 
tained his  judgment,  with  the  original  papers  in  the  suit,  were 
properly  admitted  in  evidence,  to  shew  that  he  was  a  credi- 
tor  at  the  time  of  the  constable's  sale,  and  the  other  notes, 
original  papers,  and  final  record,  were  admissible  to  shew  Ro- 
binson's then  indebtedness,  to  create  the  presumption  of  his 
insolvency,  and,  in  connexion  with  all  the  other  testimony  in 
the  cause,  as  tending  to  shew  that  the  purchase  by  Ansley 
was  fraudulent,  collusive,  and  colorable  merely. 

6.  <<  It  is  a  general  rule,  which  admits  of  no  single  excep- 
tion, that  originals  are  good  evidence,  where  copies  would  be 
admitted."  [King  v.  Kenney,  4  Ham.  83— <;ited]  United 
States  Digest,  223,  <^  394.] 

7.  The  final  record^  in  the  suit  of  a  third  person,  was  ad> 
missible  in  evidence.  [1  Phill.  Ev.  383-4-6  ;  1  Starkie'sEF. 
161-4.] 

ORMOND,  J. — ^The  counsel  for  the  plaintiff  in  error  con- 
tends, that  the  court  erred  in  the  admission  of  the  testimony 
tending  to  prove  fraud  in  the  constable's  sale,  upon  the  axt- 
thority  of  the  cases  of  Creagh  ^  Porwood  v.  Savage,  and 
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Costillo  &  Keho  v.  Thompson,  at  this  term.  In  the  first  of 
these  cases,  we  held  that  the  purchase  by  a  sheriff  at  his  own 
sale,  was  not  void,  but  voidable  merely.  In  the  last,  the 
trustee  in  a  deed  of  trust  at  a  sheriff's  sale,  where  the  trust 
property,  consisting  of  a  house  and  lot,  was  levied  on,  gave 
notice  of  the  existence  of  the  deed,  purchased  in  the  property  at 
a  reduced  price,  and  received  the  sheriff 's  deed.  The  pro- 
perty being  again  levied  on,  as  the  property  of  the  grantor, 
we  held  that  the  sale  was  not  void,  although  the  intention  of 
the  trustee,  by  giving  notice  of  the  deed,  was  to  enable  him 
to  buy  in  the  property  at  a  sum  below  its  value. 

When  this  case  was  here  at  a  previous  term,  Carlos  v.  Ans- 
1^,  8  Ala.  900,  the  question  presented  upon  the  record,  was, 
whether  the  adverse  possession  of  Ansley,  acquired  by  his 
purchase  at  the  constable's  sale,  secured  the  property  against 
a  subsequent  levy  upon  it,  as  the  property  of  Robinson,  the 
defendant  in  the  execution.  The  court  below  held,  that  it 
did,  and  took  from  the  jury,  the  consideration  of  the  facts  of- 
fered in  evidence,  to  establish  a  fraud  in  the  purchase  by 
Ansley,  at  the  constable's  sale.  In  reference  to  which  this 
court  said,  "  we  will  not  undertake  to  pass  judgment  upon  the 
acts  and  declarations  of  the  claimant,  (Ansley,)  in  directing 
the  slave  to  be  levied  on,  then  appearing  on  the  day  of  sale, 
exhibiting  his  mortgage,  and  forbidding  the  constable  to  pro- 
ceed, in  consequence  of  which  the  slave  sold  for  about  one- 
eighth  part  of  the  sum  he  would  otherwise  have  commanded. 
But  the  existence  of  these  facts,  are  of  such  a  character,  that 
it  should  have  been  left  to  the  jury,  to  inquire,  whether  the 
claimant  was  influenced  by  integrity  of  purpose,  or  whether 
his  intention  was  to  defraud  the  creditors  of  Robinson,  by 
purchasing  the  slave  at  a  depreciation." 

It  is  evident  from  this  extract,  that  the  cause  was  sent  back 
to  have  a  trial  upon  the  bona  fides  of  the  purchase  at  the  con- 
stable's sale.  If  the  claimant  used  his  mortgage,  with  the 
intent  to  defraud  the  creditors  of  Robinson,  he  can  derive  no 
benefit  from  his  purchase — ^the  sale  is  void.  It  certainly  was 
not  the  intention  of  this  court,  in  the  decisions  referred  to  at 
the  present  term,  or  in  any  previously  made,  to  decide  that  an 
intention  to  defraud  creditors,  would  not  vacate  a  public,  as 
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well  as  private  sale.  What  we  did  intend  to  say,  was,  that  a 
bona  fide  mortgagee,  giving  notice  of  his  mortgage,  and  par- 
chasing  the  property  at  a  reduced  price,  would  not  of  itself 
be  a  fraud  upon  creditors,  though  he  might  intend  by  the  no- 
tice to  get  the  property  at  a  less  price  than  it  would  other- 
wise have  sold  for.  The  use  of  his  mortgage,  by  a  mortga* 
gee,  for  the  purpose  of  defrauding  the  creditors  of  the  debtor, 
necessarily  supposes  an  understanding,  or  combination  with 
him.  Thus,  in  this  case,  it  appeared,  that  Ansley  pointed  oat 
the  property  for  levy  to  the  constable,  and  then  appeared  at 
the  sale,  produced  his  mortgage,  forbade  the  sale,  and  was 
thus  as  it  appears,  enabled  to  buy  in  the  slave  for  much  less 
than  his  value,  adding  his  mortgage  debt  to  the  price  paid  at 
the  sale.  These,  with  the  other  facts  in  evidence,  authoriz- 
ed the  jury  to  infer,  that  the  sale  was  a  mere  contrivance,  got 
up  between  Ansley  and  Robinson,  for  the  purpose  of  defraud- 
ing the  creditors  of  the  latter. 

The  difference  between  this  case,  and  that  of  Costillo  4* 
Keho  V.  Thompson,  is,  that  there  was  no  fact  in  that  case 
connecting  Costillo  with  the  defendant  in  execution.  He 
merely  gave  notice  at  the  sale  of  his  deed,  and  if  the  effect, 
or  design  of  giving  such  notice,  was,  that  the  property  waa 
sold  at  a  reduced  price,  it  was  not  necessarily  a  fraud  upon 
Keho's  creditors.  To  be  such,  the  deed  must  have  been  co- 
vinous, or  there  must  have  been  such  a  concert  with  Keho, 
as  to  create  a  trust  between  the  parties. 

From  this  examination,  it  follows,  that  the  testimony  of- 
fered in  evidence  tending  to  establish  the  fact,  that  the  sale 
was  fraudulent,  was  strictly  proper,  and  should  not  have  been 
excluded  from  the  jury. 

Although  the  general  rule  is  well  established,  that  judg- 
ments are  not  evidence,  except  between  the  same  parties,  or 
those  in  privity  with  them,  yet  it  is  equally  certain,  that  ev^ 
idence  may  be  given  of  the  fact  of  the  judgment  against  third 
persons,  not  as  evidence  of  the  facts  upon  which  the  judgment 
is  founded,  but  to  prove  the  fact  that  such  a  judgment  was 
rendered.  For  this  purpose,  and  to  prove  the  fact  merely, 
that  such  a  judgment  was  rendered,  every  judgment  is  evi- 
dence against  the  whole  world.  See  this  subject  considered 
by  Mr.  Starkie,  1  vol.  188. 
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The  evidence  of  unsatisfied  judgments  against  Robinson,  * 
was  competent  testimony,  to  raise  the  presumption  of  his 
embarrassed  condition,  much  more  satisfactory  indeed,  than 
proof  of  the  reputation  of  facts,  or  circumstances,  from  which 
insolvency  may  be  inferred,  which  would  be  admissible  iit 
such  a  case.     [Lawson  v.  Orear,  7  Ala.  784.] 

The  ancient  common  law  method  of  perpetuating  judg- 
ments, was  by  engrossing  the  proceedings  on  parchment,, 
which  is  called  the  judgment  roll,  and  is  the  record,  and  the 
only  evidence  of  the  judgment.  Rex  v.  Smith,  8  B.  &  O. 
341 ;  Porter  v.  Cooper,  6  Carr.  4*  P.  364 ;  lb.  Rex  v.  Bowman, 
101. 

In  most  of  the  States  of  this  Union,  the  ancient  common  law 
judgment  roll  has  gone  out  of  use,  or  rather  was  never  adopt- 
ed, and  other  methods  have  been  devised  to  perpetuate  the 
judgment.  In  this  State  we  have  a  statute,  (Clay's  Dig.  144, 
^7,)  making  it  the  duty  of  the  clerks  of  the  several  courts, 
"within  three  months  after  the  final  determination  of  any 
suit,  or  prosecution,  to  make  up  and  enter  in  well  bound  books 
to  be  kept  by  him  for  that  purpose,  a  full  and  complete  record 
of  all  the  proceedings  in  such  suit  or  prosecution."  This  is 
doubtless  the  final  record,  answering  to  the  judgment  roll  of 
the  common  law.  Until  this  record  is  made,  the  papers  of 
the  cause  must  of  necessity  be  evidence  of  the  facts  they 
contain,  but  when  this  necessity  ceases,  by  the  enrolment  by 
the  clerk,  it  becomes  the  final  record  of  the  cause,  importing 
absolute  verity,  and  is  not  only  conclusive  evidence,  but  the 
only  legal  evidence  of  the  judgment  to  be  established  by  the 
production  of  the  record  itself,  an  examined  copy,  or  a  copy 
attested  by  the  clerk. 

Whilst  the  papers  and  proceedings  are  in  fieri,  they  are 
quasi  records,  and  with  us,  have  always  been  considered  the 
highest  evidence  of  the  facts  they  import.  By  a  statute  of 
Ohio,  it  is  provided,  "  that  the  clerk  of  each  court,  shall  in 
vacation,  make  a  complete  record  of  the  writ,  recognizance 
of  bail,  pleadings,  orders,  judgments,  or  decrees,  in  each  case 
finally  determined  at  the  preceding  term,  in  a  book  provided 
for  that  purpose  ;  which  record  shall  be  signed  by  the  Presi- 
dent, or  psesiding  Judge  of  said  court,  at  the  next  succeeding 
term  of  said  court."    This  statute  has  a  close  resemblance  to 
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ours,  and  in  its  construction,  it  has  been  held,  that  the  record 
when  made,  is  conclusive,  and  cannot  be  contradicted  by 
the  minutes  of  the  court.  [Harvey  v.  Brown,  1  Ohio  Rep. 
129.1  -^d  ^^^  untiL  such  final  record  is  made,  the  minutes 
of  the  court  and  papers  in  the  cause,  are  legal  evidence. 
[State  V.  Davidson,  6  Id.  261.] 

The  original  papers  which  were  offered  in  evidence,  were 
not  legal  evidence,  if  the  final  record  in  these  cases  was  made 
by  the  clerk.  How  that  fact  was,  does  not  appear  in  the  bill 
of  exceptions,  as  no  reason  was  offered  for  their  rejection. 
We  must  therefore  presume  that  such  was  not  the  fSact,  as 
otherwise,  if  the  objection  had  been  made,  either  the  final 
record  would  have  been  produced,  or  the  fact  distinctly  stat- 
ed, that  it  had  not  been  made  up.  It  is  the  duty  of  parties 
complaining  of  error  to  point  it  out  distinctly,  upon  the  re- 
cord. 

From  this  examination  it  appears  there  is  no  error  in  the 
record,  and  the  judgment  must  be  afirmed. 

COLLIER,  C.  J. — ^When  I  prepared  the  opinion  in  this 
case  at  the  last  term,  I  expressed  myself  in  language  indica- 
tive of  my  true  meaning.     It  is  probable,  that  in  laying  down 
the  law  as  a  guide  to  the  primary  court,  I  may  have  went  a 
little  farther  than  the  facts  of  the  case  required.     But  if  this 
be  so,  I  am  by  no  means  sure  that  I  would  consent  to  abate 
any  thing  from  what  was  then  said.     I  find  it  difficult  to 
reason  myself  to  the  conclusion  that  the  fraud  even  of  a  bona 
fide  mortgagee,  in  purchasing  the  mortgaged  property  at  a  sale 
under  execution,  would  not  so  affect  him  as  to  prevent  him 
in  virtue  of  his  purchase^  from  acquiring  a  title  as  against  the 
creditors  of  the  defendant  in  execution.     That  he  may  ex- 
hibit his  mortgage  at  such  a  sale,  and  purchase  the  property 
in  order  to  obtain  a  title,  or  to  make  his  mortgage  a  more  avail- 
able security,  is  what  I  do  not  doubt.     But  where  the  bona 
fi^  is  doubtful,  I  incline  to  think  it  should  be  referred  to 
the  jury ;  and  this,  although  there  is  no  proof  to  implicate 
the  defendant  in  execution  in  an  intention  to  procure  a  ben- 
efit for  himself,  or  to  defraud  his  creditors.     This  was  my 
opinion  at  the  last  term,  and  I  merely  reiterate  it,  that  it  may 
be  seen  that  I  have  not  yielded  it  up,  or  even  qualified  it- 
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It  may  perhaps,  under  the  facts  of  the  case,  be  unnecessary 
to  say  more.  In  affirming  the  judgment  of  the  Circuit  Court, 
I  concur  with  my  brethren. 


ABERCROMBIE  v.  ALDERSON. 

1.  To  entitle  a  debtor  to  the  benefit  of  the  act  of  1833,  which  exempts  cer- 
tain property  from  execution,  or  other  legal  process,  it  is  necessary  that  he 
have  a  family. 

2.  Where  the  owner  of  tools  is  not  a  tradesman,  and  does  not  use  them  him- 
self, but  employs  others  to  work  for  him,  the  tools  are  not  exempt  accord- 
ing to  the  common  law,  from  execution  for  his  debts. 

Error  to  the  Circuit  Court  of  Macon. 

This  was  a  motion  against  the  plaintiff  in  error  as  sheriff 
for  failing  to  make  the  money  on  an  execution  which  had 
been  placed  in  his  hands,  at  the  Isuit  of  the  defendant  against 
the  goods  and  chattels,  ^.  of  James  B.  Thompson.  The 
cause  was  submitted  to  a  jury,  who  returned  a  verdict  in  fa- 
vor of  the  plaintiff,  for  the  amount  of  the  execution,  with  in- 
terest. A  bill  of  exceptions  was  sealed  at  the  trial,  at  the 
instance  of  the  sheriff,  from  which  it  appears  that  the  de- 
fendant in  execution  had  in  his  possession  "  a  set  of  tinner's 
tools,"  worth  the  amount  of  the  execution,  and  which  might 
have  been  levied  on  to  satisfy  it.  To  excuse  the  failure  to 
make  the  money,  the  sheriff  relied  upon  the  law  exempting 
the  tools  of  mechanics  from  execution,  '<  and  proof  was  ad- 
duced tending  to  show  that  the  defendant  in  execution  was  a 
tinner  by  trade  and  actually  worked  at  the  business ;  but  upon 
this  point  the  proof  was  doubtful.  It  was  proved  that  the 
defendant  in  execution  kept  a  shop  for  the  tin  ware,  which 
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was  manufactured  by  workmen  in  his  employment,  and  if  not 
not  a  workman  himself,  "  he  sometimes  tinkered"  about  the 
shop  in  which  the  ware  was  manufactured.  The  court  charg* 
ed  the  jury,  that  if  the  defendant  in  execution  kept  a  shop 
for  the  sale  of  tin  ware,  which  was  manufactured  by  work- 
men in  his  employment,  with  the  tools  in  question,  he  not 
being  a  tinner  himself,  that  the  tools  were  not  exempted  from 
execution." 

5.  Williams,  for  the  plaintiff  in  error.  1.  If  it  was  mate- 
rial whether  the  tools  were  the  tools  of  a  tinner  who  actual- 
ly worked  at  the  trade  himself,  or  of  one  who  merely  carried 
on  the  business  by  one  or  more  persons  in  his  employment, 
tjhe  court  withdrew  the  consideration  of  the  evidence  on  that 
point  from  the  jury,  in  giving  the  charge  it  did. 

2.  It  is  not  material  whether  the  defendant  in  execution  is 
a  tinner,  skilled  in  the  use  of  the  tools,  or  not,  so  he  keeps  the 
tools  employed  for  the  purpose  of  the  manufacture  of  tin 
ware. 

3.  No  law  in  this  country  requires  one  to  serve  any  length 
of  time  at  a  trade,  before  exercising  it  himself,  and  if  he  exer- 
cise it,  either  by  using  the  tools  with  his  own  hands,  or  by 
employing  mechanics,  the  statute  was  intended  to  exempt  his 
tools  from  levy  and  sale  by  legal  process. 

4.  The  statute  does  not  merely  exempt  from  levy  and 
sale  the  tools  of  mechanics,  but  the  tools  of  any  one  who  is 
engaged  in  carrying  on  a  trade.     [Clay's  Dig.  210,  '^  47.] 

6.  The  tools  of  one's  trade  are  exempted  from  distress  for 
rent  by  the  common  law,  and  it  is  submitted  whether  they 
are  not  entitled  to  a  similar  exemption  from  execution,  inde- 
pendent of  the  statute.  [Co.  on  Lit.  47 ;  3  Com.  479 ;  3  Step. 
Com.  366 ;  3  Kent's  Com.  478.] 

N.  W.  Cocke  and  S.  Rice,  for  the  defendant  in  error.  1. 
The  bill  of  exceptions  does  not  disclose  that  Thompson  had 
a  family  in  this  State,  or  indeed  any  family  at  all,  and  in  the 
absence  of  proof  of  that  fact,  the  tools  were  not  exempt  fit>m 
execution.     [Allen  v.  Manassee  &  Bower,  4  Ala.  564] 

2.  When  a  party  excepts  to  a  decision  or  opinion  of  the 
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Court,  he  must  put  so  much  in  his  bill  of  exceptions  as  will 
show  that  the  court  erred  to  his  prejudice.  [Holmes  v.  Gayle 
(f  Bower,  1  Ala.  517 ;  Stone  v.  Stone,  lb.  682.]  And  this 
court  will  intend  that  there  were  other  facts  proven  than  those 
set  out.  [Keath  v.  Patton,  3  Stew.  38  \  Murray  v.  Harper, 
3  Ala.  744.] 

3.  A  judgment  will  not  be  reversed  for  a  misdirection  of 
the  judge  to  the  jury,  if  it  appear  by  the  record  that  the  par- 
ty complaining  has  not  been  injured  thereby.  [McMillan  v- 
Wallace,  3  Stew.  185  \  Carmichael  v.  Brooks,  9  Porter,  330 ; 
Porter  v.  Nash,  1  Ala.  452  j  Lightfoot,  et  al.  v.  Strahan,  T 
Ala.  444.] 

4.  There  is  no  error  in  the  charge  of  the  court — ^the  star 
tute  must  be  construed  to  mean  those  tools  of  a  trade  which 
the  defendant  himself  uses  as  a  mechanic^  not  such  as  he  em* 
ploys  others  to  use  for  his  benefit.  [Clay's  Dig.  210,  §  47; 
Buckingham  v.  Billing,  13  Mass.  Rep.  82.]  And  if  the  com- 
mon law  exemption  of  the  tools  of  one's  trade  be  applicable 
to  an  execution,  it  cannot  be  carried  beyond  what  we  have 
said,  is  the  true  construction  of  the  statute.  [Simpson  v. 
Hartopp,  43  Law.  Lib.  and  notes ;  Hutchins  v.  Chambers,  et 
al.  1  Burr.  Rep.  679,  688. 

CCLLIER,  C.  J,— The  act  of  1833,  "  to  exempt  certain 
property  from  execution,"  enacts,  that  "  the  following  arti-- 
cles  shall  be  retained  by,  and  for  the  use  of  every  family  ia 
this  State,  free  and  exempt  from  levy  or  sale  by  virtue  of  any 
execution,  or  other  legal  process,  that  is  to  say,"  &.c.  among 
which  are  enumerated  "all  tools  or  implements  of  trade." 
Clay's  Dig.  210,  §  47.  To  bring  a  case  within  the  influence 
of  this  statute,  the  defendant  in  execution  must  have  a  fam- 
ily. The  language  employed,  to  say  nothmg  of  the  object 
of  the  enactment  is  too  explicit  to  admit  of  controversy.  In 
Allen  V.  Manasse  and  Mosely,  4  Ala.  Rep.  554,  in  consider- 
ing its  effect,  it  was  said,  "the  exemption  is  not  conferred 
upon  the  property  of  every  person,  and  it  seems  clear  that  a 
debtor,  merely  as  such,  is  not  considered ;  it  is  only  when 
connected  with  others,  that  protection  is  cast  around  his  pro- 
perty, and  this  is,  that  those  dependent  on  him  may  not  be 
injured  by  his  destitution."     "  To  constitute  such  a  family 
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there  must  be  a  condition  of  dependence,  and  no  mere  aggre- 
gation of  individuals  will  create  this  relation.  Nor  can  the 
circumstance  that  a  family  exists  elsewhere,  have  any  mate- 
rial influence  on  the  case."  There  is  not  the  slightest  proof 
in  the  record,  that  the  defendant  in  execution  had  a  family  in 
this  State  or  elsewhere;  consequently  the  protection  aflTorded 
by  the  statute,  does  not  exempt  his  property  from  seizure  and 
sale  under  legal  process. 

It  is  however  supposed  that  the  common  law  secm'es  the 
tools  of  one's  trade  from  liability  to  the  payment  of  his  debts. 
We  will  briefly  consider  this  question.     In  Simpson  v.  Har- 
topp,  43  Law.  Lib.  187,  an  action  of  trover  was  broii^ht  for 
a  stocking  frame  which  had  been  distrained  for  rent.     It  ap- 
peared that  J.  A.  (the  tenant,)  was  by  trade  a  stocking  wea- 
ver, and  used  the  stocking  frame  as  an  instrument  of  his  trade, 
and  continued  the  use  thereof,  and  his  apprentice  was  using 
the  same  when  it  was  seized  by  the  lessor  as  a  distress  for 
rent.     It  was  held  that  beasts  of  the  plough  and  instruments 
of  husbandry,  as  well  as  the  instruments  of  a  man's  trade  or 
profession  are  not  distrainable ;  but  it  was   added  that  the 
privilege  in  such  cases  is  only  allowed  where  a  sufficiency  of 
other  goods  and  chattels  were  found  upon  the  premises,  which 
were  by  law  distrainable.     The  stockmg  frame  however  be- 
ing actually  in  use,  was  improperly  seized — 1,  because  it 
would  be  damnified  in  the  removal,  and  could  not  be  restor- 
ed in  the  same  condition  in  which  it  was :  2,  because  its  sei- 
zure while  in  use,  would  be  a  breach  of  the  peace ;   and  this 
although  there  was  no  other  distress  upon  the  premises. 
This  is  regarded  as  a  leading  case,  and  has  been  always  ap- 
proved, so  far  as  our  research  extends.     See  Co.  Lit.  47  a,  b ; 
Gorton  v.  Palkner,  4  T.  Rep.  566 ;  Fenton  v.  Logan,  9  Bing. 
Rep.  676,  and  notes  to  Simpson  v.  Hartopp,  43  Law.  L.  191 
196 ;  6  Dane's  Ab.  36 ;  Piggott  v.  Birtles,  1  Mee.  &  W.  Rep. 
441.     Stephens,  in  his  Commentaries  on  the  Laws  of  Eng- 
land, (3  vol.  366,)  after  enumerating  the  articles  which  at 
the  common  law  were  absolutely  exempt  from  distress  from 
rent,  says  there  are  others  which  are  priviledged  sub  modo — 
"  as  beasts  of  the  plough  {averia  camoB,)  and  sheep,  and  in- 
struments of  husbandry ;  and  the  instruments  of  a  man's  trade 
or  profession ;  for  example,  (the  axe  of  a  carpenter,  the  books 
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of  a  scholar,  and  the  like.)  As  to  all  which  the  rule  is,  that 
they  are  exempt  from  distress  only  provided  there  be  other 
sufficient  distress  on  the  premises."  We  infer  from  what  i^ 
said  in  Hutchins  v.  Chambers,  1  Burr.  Rep.  589,  that  the  law 
is  even  less  indulgent  towards  a  defendant  in  execution,  than 
it  is  to  a  lessee,  who  is  in  default  in  the  payment  of  rent. 
But  be  this  as  it  may,  our  researches  do  not  furnish  any  case, 
or  principle  which  could  have  exempted  the  tools  in  the  pos- 
session of  the  defendant  in  execution  from  seizure  and  sale  fot 
the  satisfaction  of  the  judgment  against  him.  The  evidence 
recited  does  not  show  that  he  was  a  tinner,  but  merely  that 
he  hired  other  persons  who  used,  the  tools  in  the  making  of 
till  ware,  which  he  sold.  If  the  exemption  be  allowable,  it 
must  be  confined  to  the  case  of  a  debtor  who  uses  them  in  his 
trade,  and  not  to  one  who  employs  others  to  work  for  him. 

This  view  of  the  case  is  decisive  to  show,  that  the  charge 
to  the  jury  is  free  from  error,  and  the  judgment  is  conse* 
quently  affirmed. 
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L  The  general  rale  in  equity,  that  the  proof  must  cone^Nxid  with  the  aJle- 
gations,  applies  only  when  the  evidence  discloses  a  cause  for  relief  dif^ 
ent  from  that  set  up  by  the  pleadings. 

%  A  deed  of  trust  providing  that  the  trustee  s^  first  pay  bH  debts  describ* 
ed  in  the  deed  for  which  the  complainant  was  liable,  or  liable  m  any  other 
manner,  and  afterwards  providing  for  creditOEB  generally,  does  not  airthop- 
ize  the  trustee  to  pay  the  complainant  as  a  preferred  creditor,  aay  other 
debts  than  those  paid  by  him  as  surety. 

3.  If  previous  to  executing  the  deed,  the  grantor  agr^d  that  a  suit  against 
the  complainant  as  a  surety  would  be  defended  by  him,  at  his  own  expense 
<ia  counsel  feee  afterwards  paid  by  the  surety,  in  defending  the  s«t,  sfe 
liabilities  under  the  deed,  but  if  expended  in  resisting  the  mat^  tiie  paymoit 
is  not  made  as  surety,  and  therefore  is  not  within  the  deed. 
124 
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Writ  of  Error  to  the  Court  of  Chancery  for  the  twelfth  Di»- 
trict. 

The  bill  is  filed  by  Gilmer,  as  a  cestui  que  trust  under  a  i 

deed  executed  by  one  Ryan,  as  the  surviving  partner  of  Por- 
ter &  Ryan,  against  Gilchrist,  the  surviving  trustee,  and  Ry- 
an is  also  made  a  party.  The  object  of  the  bill  is  to  compel 
the  trustee  to  apply  the  proceeds  of  the  effects  of  the  trust  to 
the  payment  of  the  cestui  que  trusty  and  the  parts  of  the  deed 
out  of  which  the  principal  question  eirises  are  as  follows,  to  wit: 
The  deed  first  recites,  that  the  firm  of  P.  4*  R*  ^^  indebted 
to  Nelson,  Carleton  &  Co.  in  the  sum  of  some  thousands  of 
dollars,  due  by  several  notes,  and  then  describes  several  other 
notes  and  bills  upon  which  other  persons  were  liable  for  them 
— amongst  others  are  the  names  of  Johnson  and  Gilmer,  M. 
L.  Gilmer,  (the  complainant,)  and  B.  F.  Dozier.  After  con- 
veying the  trust  property,  the  deed  declares  the  trusts  in  these 
terms,  to  wit :  The  first  money  which  shall  hereafter  come 
to  their  (the  trustees)  hands,  shall  be  applied  to  the  payment 
of  the  debts  for  which  Johnson,  Gilmer  and  Dozier  are  liable, 
and  next  the  debt  due  to  Nelson,  Carleton  &,  Co.  as  herein 
before  expressed ;  the  said  trustees  first  securing  all  costs,  ex- 
penses, &c.  and  then  upon  this  further  trust,  to  pay  and  dis- 
charge all  debts  for  which  said  Johnson  &,  Gilmer  are  liable, 
as  herein  before  described,  and  the  said  B.  F.  Dozier,  or  either 
of  them,  in  any  other  matter  whatsoever,  and  to  apply  the 
money  from  demands  heretofore  given,  and  the  said  tnistees 
as  expressed  by  assignment  herebefore  made ;  and  upon  this 
further  trust,  to  pay  and  discharge  the  debts  for  which  F.  d& 
J. ,  (certain  other  sureties, )  are  liable. "  It  then  declares  trusts 
in  favor  of  other  persons,  also  as  sureties ;  and  after  the  named 
debts  are  paid,  generally  to  pay  the  debts  of  P.  &  R. 

The  complainant  claimed  to  be  paid  out  of  the  trust  fund 
the  amount  of  a  draft  accepted  by  him,  for  the  accommoda- 
tion of  Porter  &  Ryan,  for  $1600,  several  notes  due  to  John- 
son and  Gilmer,  from  Porter  &  Ryan,  others  due  to  B.  F. 
Johnson,  one  of  that  firm,  and  one  due  to  one  Hinkle,  but  all 
assigned  to  the  complainant  previous  to  the  execution  of  the 
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deed  of  trast.  Also,  a  sum  of  $60  paid  certain  attorneys,  as 
a  fee  for  counsel  in  defending  one  of  the  liabilities  embraced 
in  the  deed  and  the  costs  of  a  suit  commenced  by  Porter,  or 
Porter  &.  Ryan,  in  the  name  of  Johnson  &  Gilmer  upon  one 
of  the  notes  described  in  the  deed  of  trust. 

The  answer  of  Gilchrist  sets  out  an  account  of  the  trust 
effects,  showing  sufficient  assets  to  pay  the  demands,  but  in* 
sisting — 1.  That  he  was  only  authorized  to  pay  debts  for 
which  the  complainant  was  liable  as  surety  for  Porter  &  Ry- 
an. 2.  That  the  debt  due  by  the  acceptance,  even  if  specifi- 
cally provided  against,  originated  in  the  private  debt  of  Porter, 
and  therefore  that  Ryan  could  not  appropriate  the  assets  of 
the  firm  for  that  purpose.  3.  That  certain  notes,  &c.,  for 
which  the  complainant  is  responsible,  as  one  of  the  firm  of 
Johnson  &  Gilmer,  were  assigned  by  the  deed  of  trust,  and 
are  insisted  on  as  sets  off. 

Evidence  was  taken  which  it  is  unnecessary  to  recite  fur- 
ther than  to  say,  the  item  paid  for  costs  seems  not  to  have 
been  proved,  and  the  acceptance  paid  by  .Gilmer  was  for 
$1530,  and  not  for  $1500,  as  described  in  the  deed  of  trust. 

The  Chancellor,  at  the  hearing,  considered  the  deed  as 
covering  all  the  demands  held  by  the  complainant,  whether 
paid  as  surety  or  otherwise,  and  decreed  that  all  the  items 
should  be  allowed  except  that  for  costs ;  that  the  note  to 
Hinkle  should  be  credited  with  $100  more  than  was  shown 
by  the  note  itself;  that  an  account  should  be  taken  of  the 
demands  of  the  claimant,  and  also  of  the  sets  off  asserted  by 
the  defendant,  and  the  balance  reported.  This  was  done, 
and  a  decree  rendered  finally  for  $3,006  24. 

This  decree  is  now  assigned  as  error,  as  well  as  the  one 
directing  the  manner  of  stating  the  account. 

Gilchrist,  pro  se,  insisted — 

1.  The  deed  of  trust  does  not  authorize  any  such  bill  to 
be  paid  as  that  established  by  the  proof.  The  allegations  of 
the  bill  correspond  with  the  deed,  but  neither  with  the  proof. 
The  consequence  is,  the  case  stated  is  not  made  out,  and  the 
decree  is  improper.     [1  Ala.  Rep.  N.  S.  330;  3  lb.  421.] 

'2.  It  is  evident  from  the  reading  of  the  deed,  that  its  ob- 
ject was  to  provide  for  sureties  in  the  first  instance,  and  the 
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specified  debts.     After  these  the  general  creditors  are  provid- 
ed for.     [2  Ala.  Rep.  926.] 

3.  But  if  all  the  demands  due  the  complainant  were  cov- 
ered by  the  deed,  the  counsel  fee  certainly  was  a  debt  due, 
or  a  liability. 

N.  Cook,  contra,  insisted — 

1.  That  the  pretence  set  up  by  the  answer,  that  Ryan  was 
not  authorized  to  convey  the  assets  to  secure  his  partner's 
debt,  could  not  be  urged  by  the  trustee,  as  he  claimed  under 
the  deed,  and  that  directed  it  to  be  paid. 

2.  There  is  no  dispute  of  the  identity  of  the  debt,  and  the 
addition  of  thirty  dollars  does  not  change  the  case  made  by 
the  bill.  The  case  made  is,  that  the  complainant  paid  mo- 
ney as-  surety,  and  it  is  immaterial,  that  in  the  allegation  a 
mistake  is  made  of  the  instrument  on  which  it  was  paid. 

3.  The  payment  of  counsel  fees  for  defending  the  debt  to 
which  Gilmer's  partner  had  improperly  put  his  name,  is  a  li- 
ability on  account  of  Porter  4*  Ryan,  who  produced  it,  and 
within  the  terms  of  the  deed,  even  when  restricted  to  mere 
liabilities. 

3.  As  to  the  construction  of  the  deed,  the  rule  is  that  it 
shall  be  taken  most  strongly  against  the  grantor,  and  all  doubt- 
ful terms  taken  in  favor  of  the  grantee.  [Story  on  Con.  172, 
^  258;  Powell  on  Con.  382;  Watson  v.  Boylston,  5  Mass. 
411.] 

GOLDTHWAITE,  J.— 1.  Although  it  is  evident  enough 
the  party  has  mistaken  the  sum  for  which  the  bill  of  exchange 
was  drawn,  the  amount  of  which  he  now  seeks,  with  other 
sums,  to  recover,  yet  it  is  a  mistake  to  confound  a  misdescrip- 
tion like  this,  with  the  serious  defect  of  omitting  to  prove  the 
case  stated  by  the  bill.  The  general  rule  is  familiar,  that 
the  proof  must  correspond  with  the  allegation.  [Gibson  v. 
Careon,  3  Ala.  Rep.  421 ;  Clements  v.  Kellogg,  1  lb.  N.  S. 
330.]  But  we  apprehend  it  applies  only  when  the  evidence 
discloses  a  cause  for  relief  different  from  that  set  up  by  the 
party  pleading  it.  It  is  said  by  a  very  respectable  commen- 
tator on  equity  evidence,  that  courts  of  equity  have  usually 
Aovm  great  indulgence  in  cases  of  inaccuracy,  whether  can*- 
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ed  by  mistake,  or  deficiency  of  kiformation.  [Gresley  Eq. 
Ev.  170.]  Here  it  is  unimportant  whether  the  bill  paid  was 
$1500  or  $1530,  as  the  right  to  relief  does  not  arise  from  any 
description  of  the  bill,  but  grows  out  of  the  fact  that  it  is  the 
bill  intended  to  be  described  in  the  deed  of  trust.  Inaccura- 
cy of  description  in  the  deed  itself,  is  no  cause  to  prevent  the 
party  from  relief,  even  when  the  question  is  raised  at  law. 
[Graham  v.  Lockhart,  Jan'y  term,  1846.] 

2.  On  the  construction  of  the  deed  itself,  we  are  very  clear 
it  was  intended  by  the  grantor,  to  provide  in  the  first  instance 
only  for  his  sureties  and  designated  creditors.  This  is  evi- 
dent from  the  fact  that  sureties  and  sonie  preferred  creditors 
are  first  named,  and  afterwards  the  creditors  generally  are  let 
in.  As  the  complainant,  in  his  character  of  a  creditor  is  not 
named,  we  are  unable  to  say  that  a  provision  for  any  Zia6iZ«7y 
he  may  be  under  for  the  assigning  partner,  is  sufficient  to 
cover  all  matters  that  person  or  his  firm  were  liable  to  him. 
As  a  surety  he  is  indemnified,  but  as  a  creditor  he  seems  to 
have  no  preference  over  the  general  class. 

3.  We  do  not  very  well  understand,  from  the  statements  of 
the  bill,  or  the  proofs,  what  are  the  facts  with  relation  to  the 
item  for  counsel  fees.  If  previous  to  the  assignment,  there 
was  an  agreement  that  the  suit  should  be  defended,  and  the 
costs  should  be  paid  by  Ryan,  then  it  would  seem  as  if  this 
was  a  liability  of  the  firm,  and  it  might  be  let  in  under  the 
terms  of  the  deed ;  but  if,  as  we  infer,  the  money  was  expend- 
ed in  resisting  the  demand,  it  is  clear  the  payment  was  not 
made  as  surety,  and  therefore  is  not  within  the  deed.   • 

The  decree  must  be  reversed,  and  in  the  court  below  the 
Master  will  be  directed  to  state  an  account  of  what  is  due  to 
the  complainant  for  monies  paid  as  surety,  with  interest  from 
.the  payment,  from  which  will  be  deducted  the  sums  due  the 
defendant,  as  trustee  for  the  assigned  demands,  after  deduct- 
ing from  the  latter  the  debts  due  the  complainant  as  a  gene- 
ral creditor. 

Reversed  and  remanded. 
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SMITH,  A  SLAVE,  V.  THE  STATE. 

1.  Ul)on  the  trial  of  one  for  murder,  it  is  not  competent  to  prove  the  declara- 
tions of  a  third  person,  ten^gto  the  conclusion  that  he  was  guilty  of  the 
murder,  and  not  the  prisoner,  as  evidence  in  exculpation  of  the  pnaoner. 
If  such  third  person  examined  as  a  witness,  had  implicated  the  pnsoner 
by  his  testimony,  it  might  have  been  received  for  the  purpose  of  discred- 
iting him,  but  was  not  competent  testimony  to  establish  the  innocence  of 
the  prisoner,  by  fixing  the  crime  upon  the  declarant 

2.  Slaves,  though  living  together  as  husband  and  wife,  may  be  witnesses  for 
or  against  each  other,  in  a  criminal  case. 

Writ  of  Error,  allowed  in  vacation,  by  one  of  the  Judges  of 
this  Court,  to  the  Circuit  Court  of  Dallas. 

The  prisoner  was  indicted,  tried  and  convicted  on  indict- 
ment for  the  murder  of  one  Edmund,  also  a  slave,  at  the  fall 
term,  1845. 

At  the  trial  there  was  no  direct  or  positive  proof  against 
the  prisoner,  but  all  the  evidence  was  circumstantial.     A 
slave  named  Sara  was  sworn  and  examined,  and  he  denied  all 
knowledge  of  the  murder  of  Edmund,  or  of  any  participation 
of  the  accused  with  it.     Sam  had  been  tried  and  acquitted, 
the  day  previous  to  his  examination,  on  a  charge  of  the  same 
murder.     Evidence  was  adduced  by  the  prisoner,  that  while 
Sam  was  in  jail,  during  his  trial,  he  became  alarmed,  and  de- 
sired dhe  Neal,  a  white  man  then  also  confined  in  jail,  to  re- 
quest the  jailor  to  send  for  his  master,  and  then  stated  in 
Neal's  presence,  that  he,  Sam,  had  wrongfully  accused  the 
boy  Smith  of  the  murder  of  Edmund,  and  he  wished  so  to 
tell  his  master,  that  he  did  not  wish  to  die  with  a  lie  in  his 
mouth  and  cause  the  innocent  to  suffer.     Sam,  on  his  exami- 
nation, having  stated  some  circumstances  tending  to  imph- 
cate  the  prisoner,  and  an  attempt  having  been  made  to  at- 
tack his  evidence,  the  court  refused  to  allow  Sam's  statements 
made  to  Neal,  to  go  to  the  jury  for  any  other  purpose  than  to 
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discredit  him,  and  thus  stated  at  the  time  the  prisoner  pro- 
posed to  prove  what  Sam  said  in  jail. 

The  prisoner,  in  attempting  to  establish  the  hypothesis,  that 
Sam  was  the  murderer,  proved,  that  six  months  before  Ed- 
mund's death,  Sam  was  jealous  of  him  and  his  own  wife, 
and  on  that  account,  having  found  them  together,  very  se- 
verely beat  and  wounded  Edmund ;  that  about  four  months 
before  the  death,  Sam  said  EdmundPand  his  wife  were  too 
intimate,  and  if  he  ever  caught  them  together  he  would  kill 
Edmund.  Sam  said  the  same  about  three  months  before  the 
death  ;  again  about  six  weeks  before,  and  again  about  two 
weeks  before  the  death ;  that  on  the  night  Edmund  was  kill- 
ed,. Sam  was  at  a  negro  house,  about  one  mile  from  the  place 
where  Edmund  was  killed,  that  being  within  two  or  three 
hundred  yards  of  Sam's  house,  and  there  said  he  must  return 
home,  for  he  had  seen  Edmund  moving  about  all  day,  and 
he  wanted  to  catch  Edmund  and  his  wife  together.  Edmund 
was  found  dead  at  the  root  of  a  tree,  and  seemed  to  have  been 
sitting  up  and  asleep  when  killed ;  there  was  the  appearance 
by  his  side  of  some  one  having  sat  with  him  by  the  tree. 
Sam  when  in  custody  on  the  charge  of  murder,  two  or  three 
days  after  the  death  of  Edmund,  stated  that  the  prisoner  had 
told  him  he  killed  Edmund  with  a  gun  barrel  and  had  thrown 
that  into  a  wash  or  hollow,  near  a  walnut  tree,  and  he  would 
go  and  find  it.  His  guard  accompanied  him  to  the  place, 
where  they  found  two  shoe  tracks,  either  of  which  fitted  the 
shoes  Sam  wore  on  the  night  of  the  death,  but  they  did  not 
find  the  gun  barrel.  Against  this  hypothesis,  the  State  at- 
tempted to  establish,  in  connection  with  other  circumstances, 
the  jealousy  of  the  prisoner,  also,  towards  Edmund,  aad  his 
own  wife,  and  for  that  purpose  introduced  the  prisoner's 
wife  as  a  witness  against  him.  The  prisoner  objected 
to  her  as  incompetent,  but  the  court  allowed  her  to  be  swo^i 
and  examined. 

The  prisoner  excepted  to  these  several  rulings  of  the  court, 
and  the  presiding  Judge  signed  and  sealed  a  bill  of  excep- 
tions. 

Afterwards,  during  the  same  term,  and  before  the  prisoner 
was  sentenced,  his  counsel  moved  the  court  for  a  new  trial, 
on  these  grounds,  to  wit : 
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1.  That  Daniel  W.  Morgan,  one  of  the  jurors  had  formed 
and  expressed  an  opinion  of  the*  guilt  of  the  prisoner  before 
the  jury  was  impannelled  and  sworn. 

6.  That  James  McElroy,  one  of  the  jurors  was  under  the 
belief,  until  the  verdict,  that  the  court  had  excluded  all  the 
testimony  of  the  witness,  Sam. 

3.  That  the  court  should  have  allowed  the  declarations 
made  by  Sam  while  i§  jail,  to  go  to  the  jury  for  other  pur- 
ppses  than  to  discredit  him.  ^ 

»  4.  The  court  erred  in  charging  the  jury,  that  if  they  be- 
lieved the  accused  counselled  and  procured  Sam  to  kill  Ed* 
mund,  not  himself  being  present,  that  he  was  guilty^  Sam 
having  been  acquitted. 

6.  The  court  erred  in  allowing  the  wife  of  the  prisoner  to 
be  examined  as  a  witness  against  him. 

6.  The  verdict  was  contrary  to  law  and  evidence. 

The  prisoner's  counsel  proposed,  and  asked  the  leave  of 
the  court  to  argue  and  consider  before  it,  the  grounds  for  a 
new  trial  embraced  in  the  motion,  which  were  not  placed  on 
record  by  the  bill  of  exceptions,  the  counsel  stating  he  was 
prepared  to  prove  the  first  ground  of  the  motion  by  the  affi- 
davit of  Morgan,  the  juror,  and  of  other  persons. 

The  court  refused  to  allow  the  prisoner  to  be  heard  upon 
the  grounds  not  embraced  in  the  bill  of  exceptions,  unless 
the  prisoner  would  abandon  and  give  up  the  said  bill  of  ex* 
ceptions.  The  prisoner  thereupon  refused  to  give  up  the  bill 
of  exceptions,  and  the  court  refused  to  hear  the  motion  for  a 
new  trial,  upon  the  grounds  not  embraced  in  the  bill  of  ex- 
ceptions. 

The  prisoner  then  excepted  to  this  refusal,  and  the  presid- 
ing judge  signed  a  bill  of  exceptions  to  this  as  well  as  the 
matters  previously  stated. 

The  assignment  of  errors  opens  all  the  questions,  as  well 
those  raised  at  the  trial,  as  those  growing  out  of  the  refusal 
to  hear  the  motion  for  a  new  trial. 

6.  W.  Gatle,  with  whom  was  Mr.  Baoccmrs,  for  thepiis* 
oner,  insisted — 

1.  tt  was  competent  for  the  prisoner  to  show  that  another 
committed  the  murder,  and  in  this  view  the  declarations  of 
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the  other  slave  should  have  been  received.  These  tended  to  in- 
culpate him,  as  well  as  to  show  that  the  prisoner  was  not  the  of- 
fender.  The  declarations  in  connection  with  the  time  and  place, 
were  strong  circumstances,  which  should  have  been  submitted 
to  the  jury.  Evidence  accusing  another,  must  excuse  the  one  oa 
trial.     [2  0.  &  H.  Notes,  308, 389 ;  1  Starkie,  506, 507, 514.] 

2.  All  the  reasons  which  exclude  the  wife  from  being  a  wit* 
ness  for  and  against  her  husband,  apply  as  well  to  slaves  as  free 
persons,  and  there  is  nothing  in  the  condition  of  slavery  which 
calls  for  the  application  of  other  than  the  general  rules.  The  re- 
lation of  husband  and  wife,  is  not  dependent,  necessarily  upon 
municipal  law  and  is  of  higher  origin  as  it  rests  on  natural  law. 

8.  The  action  of  the  court  in  refusing  to  hear  the  motion  for  a 
new  trial,  was  clearly  against  law,  as  several  questions  were  pre- 
sented by  the  motion,  independent  of  those  excepted  to.  The 
circumstance  that  a  bill  of  exceptions  was  allowed  on  other  points 
was  no  sufficient  reascm  to  refuse  to  hear  those  set  out  in  refer- 
ence to  the  erroneous  charge. 

The  Attorney  General,  contra,  argued — 

1.  The  declarations  of  Sam  were  properly  restricted  by  the 
court  to  discrediting  that  witness ;  although  these  more  properly 
might  have  been  rejected  altogether,  as  no  foundation  was  laid  to 
discredit  the  witness.  [1  Ross  Cr.  Ev.  170,]  If  introduced  as 
an  independent  fact,  the  declaration  was  inadmissible.  [Price  v. 
Smith,  8  Watts,  447.]  The  declaration  in  itself  comes  to  nothing, 
as  it  is  the  statement  of  A,  that  he  knew  nothing  of  the  guilt  of 
B.  [Com.  V.  Chubback,  1  Mass.  143;  Cowen  &  Hill's  Notes, 
703 ;  The  State  v.  May,  4  Dev.  306 ;  Drummond's  case,  Leach, 
308;  1  East  note,  353.] 

2.  The  laws  of  the  State  recognize  no  such  relation  as  husband 
and  wife  between  slaves.  It  is  true,  morality  and  decency  re- 
quire, and  religion  commands,  that  the  moral  relation  shall  exist, 
and  be  faithfully  observed,  but  no  rights  or  disabilities  ensue  frodi 
the  relation,  when  slaves  are  the  subject  of  it,  because  the  muni- 
cipal law  neither  regulates  or  recognizes  it  [State  v.  Samud,  2 
D.  &  Battle,  177 ;  Girod  v.  Lewis,  6  Mart  Lou.  550 ;  Stephens 
on  Slavery,  59 ;  C.  &  Hill's  Notes,  163 ;  Wills  v.  Fischer,  5C. 
4c  P.  12;  4Bing.  610.] 

3.  It  was  discretionary  with  the  court  to  hear  the  motion  for 
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the  new  trial  or  Dot  to  hear  it;  the  exercise  of  this  discretion*  or 
the  refusal  to  exercise  it,  cannot  be  reviewed  by  this  court  Com* 
▼.  Green,  7  Mass.  615;  Minor,  43 ;  2  Stewart,  474 ;  3  Stew.  & 
P.  444 ;  2  Porter,  182.]  But  even  if  this  matter  could  now  be 
l^viewed,  none  of  the  grounds  for  the  new  trial  are  sufficient,  nor 
is  there  any  m^ns  to  ascertain  their  verity  if  they  were. 

ORMOND,  J.— Upon  the  trial  of  Smith,  the  prisoner,  for  the 
murder  of  a  slave  by  the  name  of  Edmund,  Sam,  a  slave,  was 
examined  as  a  witness  by  the  State,  and  denied  any  knowledge 
of  the  murder  c^  Edmund,  or  of  the  participation  of  Smith  in  it, 
but  had  stated  some  circumstances  tending  to  implicate  Smith. 
The  witness  had  been  tried,  and  acquitted,  the  day  before  of  the 
same  murder,  and  the  counsel  for  Smith,  the  prisoner,  offered  to 
prove,  that  whilst  the  trial  of  Sam  was  in  progress,  he  being  at 
the  time  in  jail,  became  alarmed,  and  desired  a  white  man  present 
to  send  for  his  master — that  he  wished  to  tell  him,  that  he  did 
not  want  to  die  with  a  lie  in  his  mouth,  and  cause  the  innocent  to 
sufier,  and  the  question  is,  whether  this  was  admissible  in  evidence 
on  the  trial  of  Smith,  for  any  purpose. 

In  my  opinion,  it  was  mere  hearsay.  It  appears  that  Sam 
had  previously  stated,  that  Smith,  a  few  days  after  the  death  of 
Edmund,  had  told  him,  that  he  killed  Edmund  with  a  gun  bamd, 
and  it  appears  to  me  very  clear,  that  the  only  rational  meaning 
that  can  be  put  upon  the  declarations  of  Sam,  in  jail,  is,  that  be 
had  accused  Smith  &lsely  to  his  master.  His  own  trial  was  then 
in  progress,  he  apprehended  it  would  terminate  fatally,  and  was 
thus  impelled  to  make  the  confession.  It  cannot,  in  my  opinioa, 
by  any  just  rule  of  interpretation,  be  construed  into  an  adminaion 
that  he  was  himself  guilty  of  the  murder  of  Edmund. 

This  being  the  true  meaning  of  the  declaration,  if  Sam,  when 
Smith  was  on  his  trial,  had  repeated  the  false  charge  against  him, 
the  admission  made  in  jail  would  certainly  have  been  competent 
testimony  todiscredit  him.  But  such  was  not  the  &ct;hedenied 
any  knowledge  of  the  participation  of  Smith  in  the  murder  of 
Edmund,  and  therefore»  I  think,  it  was  not  testimony  for  any  pur- 
poee  whatever.  It  appears  that  Sam  in  bis  testimony  had  detail- 
ed some  facts,  calculated  to  connect  Smith  with  the  murder,  or, 
as  stated  in  the  bill  of  exceptions,  <«  tending  to  implicate  Smith  f 
but  his  testimony  as  to  these  indepefadent  £icts  could  not  be  im* 
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peached,  by  proving  that  he  bad  previously  made  a  false  decla- 
ration about  Smith,  which  he  had  afterwards  recanted,  such  de<* 
daratioD  having  no  connection  with  the  facts  deposed  to.  It  is 
an  established  rule  of  the  law  of  evidence,  that  collateral  ^matters 
cannot  be  thus  introduced,  for  the  purpose  of  impeaching  a  wit* 


Conceding,  however,  the  true  meaning  of  these  declarations 
of  Sam  in  jail,  to  be,  an  admission  of  his  own  guilt,  and  that  he 
had  killed  Edmund  himself,  it  does  not,  as  I  think,  vary  the  case 
in  the  slightest  degree.  The  question  to  be  ascertained  wa% 
whether  Smith  was  guilty  of  the  murder,  and  any  fact,  or  circum- 
stance tending  to  prove  that  another  was  the  guilty  actor,  would 
be  clearly  competent,  as  its  tendency  would  be  to  disprove  the 
guilt  of  the  accused.  But  I  think  it  is  perfectly  clear,  that  these 
declarations  were  not  facts,  but  mere  hearsay ;  not  made  under 
the  sanction  of  an  oath ;  not  obligatory  on  the  person  making 
them ;  and  certainly  could  not  be  testimony  either  for  or  against 
any  one  else.  I  admit  there  may  exist,  some  rare  and  peculiar 
cases,  where  circumstances  may  point  to  one  of  two  persons  as 
being  guilty  of  a  crime,  that  the  acts  of  one,  fixing  the  guilt  upcm 
bimseli^  may  be  evidence  in  favor  of  the  other.  I  say  there  may 
possibly  be  such  cases,  though  I  find  it  very  diflSicult  to  suppose 
one.  Take  for  example  the  case  of  the  flight  of  one  of  two  per- 
sons, under  the  circumstances  supposed.  This  is  not  necessari- 
ly an  admissicm  of  guilt;  it  may  proceed  from  an  unwillingness 
to  stand  a  public  prosecution,  or  from  a  fear  of  the  result,  from 
an  inability  to  explain  certain  false  appearances,  indicating  guilt, 
though  the  party  was  innocent  The  conduct  of  one  accused  of 
crime,  is  the  most  fallible  of  all  competent  testimony.  Those 
emotions  or  acts  which  might  be  produced  in  one  person  by  a 
sense  of  guilt,  or  by  the  stings  of  conscience,  might  be  exhibited 
by  another,  difierently  constituted^  by  an  overwhelming  sense  of 
flhame,  tind  the  degradation  consequent  upon  a  criminal  accuser 
tieo.  The  same  cause  producmg  opposite  effects  in  different 
persons,  owing  to  weakness  or  strength  of  nerve,  and  other  ine:i&- 
plicable  moral  phenomena.  These  difficulties  are  all  increasedy 
when  these  doubtful  and  delusive  circumstances  are  relied  on, 
apofi  tke  trial  of  another  person,  to  prove  that  he  is  innocent,  by 
fixing  (he  guilt  upon  another.  ^ 

But  independent  of  these  considerations,  the  declaration  of 
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Sam  was  not  an  act,  within  the  meaning  of  the  dextrine  I  have 
been  discussing.  If  such  acts  could  ever  be  admissible  in  evi- 
dence, in  favor  of  third  persons,  it  must  be  on  the  ground,  that  be^ 
ing  the  spontaneous  result  of  the  operations  of  the  mind,  they  indi- 
cate with  reasonable  certainty,  the  existence  of  those  facts,  of 
which  they  are  the  manifestation.  But  to  give  this  effect  to  the 
mere  declarations  of  third  persons,  would  be  a  most  alarming  in- 
novation upon  the  criminal  law.  Such  a  declaration  would  not 
be  obligatory  on  the  person  making  it.  He  might  afterwards  de- 
monstrate its  falsity,  when  attempted  to  be  used  against  him. 
Such  testimony  may  be  a  mere  contrivance,  to  procui^  the  ac- 
quittal of  the  accused,  and  is  not  like  an  act,  springing  out  of  the 
surrounding  circumstances,  prima  facie  evidence  of  the  act  as- 
serted, in  favor  of  or  against  third  persons,  whatever  may  be  its 
effect  upon  the  speaker. 

No  English  authority  has  been  cited,  which,  as  I  understand 
them,  lends  any  countenance  to  the  introduction  of  such  testimo- 
ny ;  and  in  this  country,  where  the  question  has  been  distincdy 
made,  it  has  been  rejected.  [The  State  v.  May,  4  Dev.  308,  and 
The  Commonwealth  v.  Chubbock,  1  Mass.  143.] 

I  again  repeat,  that  the  true  meaning  of  the  admission,  is  not  a 
confession  of  guilt,  but  of  having  made  a  false  statement ;  but  in 
any  possible  interpretation  of  its  meaning,  it  was  correctly  refused 
for  the  purpose  for  which  it  was  offered. 

The  other  question,  of  the  admissibility  of  the  wife  of  the  pris- 
oner as  a  witness,  is  one  of  great  interest,  which  we  have  not 
time,  if  it  were  proper  to  consider,  in  all  the  various  bearings  in 
which  it  has  been  presented.  It  is  sufficient  to  say,  that  whilst 
we  admit  the  moral  obligation,  which  natural  law  imposes,  in  the 
relation  of  husband  and  wife,  among  slaves,  all  its  legal  conse- 
quences must  flow  from  the  municipal  law.  This  does  not  re- 
cognize, for  any  purpose  whatever,  the  marriages  of  slaves,  and 
therefore  there  is  no  prohibition  against  the  husband  and  wife  be- 
ing witnesses  for,  or  against  each  other.  This  subject  has  been 
BO  iiilly  and  ably  examined  in  the  court  of  a  sister  State,  that  it 
would  be  useless  in  us  to  attempt  to  add  any  thing  to  the  reason- 
ing of  that  decision.    [State  v.  Samuel,  3  Dev.  &  Bat  177.J 

As  to  the  refusal  to  hear  the  motion  for  a  new  trial,  altboqgh 
we  think  the  Circuit  Court  should  never  refuse  to  entertain  one  in 
a  criminal  case,  so  iar  as  to  determine,  whether  it  shaH  or  shall 
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nobbe  granted,  yet  it  is  a  matter  wholly  within  the  legal  discre- 
tion of  the  court,  and  certainly  is  not  the  subject  of  revisal  by 
writ  of  error. 

From  this  view  it  results,  that  the  judgment  of  the  Circuit  Court 
must  be  affirmed,  and  the  day  appointed  by  the  Circuit  Court  for 
the  execution  of  the  prisoner  having  elapsed,  it  is  considered  by 
this  court,  that  the  prisoner.  Smith,  aruifer  the  penalty  of  death,  in 
the  mode  pointed  out  by  the  law,  on  Friday,  the  fourth  day  of 
September  next,  between  the  hours  of  ten  o'clock  of  the  forenoon 
and  four  o'clock  of  the  afternoon  of  that  day,  and  the  sheriff  of 
Dallas  county,  is  hereby  charged  with  the  execution  of  this  sen- 
tence. 

GOLDTH  WAITE,  J.,  dissenting.— The  evidence  offered  at 
the  trial,  of  the  declarations  made  in  jail  by  the  slave  Sam,  at  first 
impressed  me  much  in  the  same  manner  as  it  did  the  court  be- 
low, but  further  reflection  has  convinced  me,  they  should  have 
been  left  to  the  jury,  in  connection  with  the  other  circumstances. 
The  effort  of  the  prisoner  was  to  show  such  a  condition  of  facts 
and  circumstances  as  to  create  the  impression  on  the  minds  of  the 
jury,  that  Sam,  in  point  of  fact,  was  the  murderer,  the  evidence 
against  himself  being,  as  stated,  entirely  circumstantial.  I  appre 
hend,  although  it  may  be  true,  that  the  confessions  of  a  third  per- 
son of  his  guilt,  is  not  evidence  in  favor  of  another  when  standing 
alone,  and  unaided  by  other  facts  or  circumstances,  yet  that  it  is 
so,  whenever  the  party  confessing  is  connected  with  the  crime  by 
,  strong  presumptive  circumstances.  An  illustration  as  apt  as  any 
may  be  drawn  from  the  circumstances  of  this  case. 

If  the  facts  and  circumstances  in  proof,  pointed  equally  to  the 
prisoner  and  Sam  as  the  guilty  individual,  can  it  be  supposed  for 
a  moment,  that  the  confession  of  the  one  thus  applying  all  the  cir- 
cumstances of  the  case  to  himself,  might  not  be  evidence  for  the 
other — ^not  as  declarations  of  his  innocence,  but  as  showing  a  con- 
dition of  facts  inconsistent  with  his  guilt  I  do  not  understand 
the  decision  in  Commonwealth  v«  Chubbock,  1  Mass  144,  as 
holding  that  confessions  of  guilt  may  not  in  some  cases  be  given 
in  evidence,  but  only  that  mere  declarations  will  not  be  evidence. 
In  Cowen  &  Hill's  Notes,  703,  the  attempt  of  the  writer  is  to 
controvert  a  position  assumed  by  Mr.  McCord  in  a  note  to  a  case 
reported  by  him,  that  confessions  of  guilt  by  third  persons  may 
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abjoays  be  ^ven  in  evidence.  He  goes  no  further  than  to  oon* 
trovert  the  general  position,  and  says  the  confession  would  no^ 
be  strengthened  by  the  surrender  of  the  party  making  it,  as  it  yet 
would  be  liable  to  suspicion,  inasmuch  as  the  confessing  party 
might  afterwards  disprove  it  But  when  the  other  facts  and  cir- 
cumstances connect  the  party  with  the  act,  and  the  confession  it 
made  under  circumstances  which  repel  the  suspicion  of  any  mo- 
tive,  I  can  see  no  reason  why  a  doubtful  crime  may  not  be  thus 
fixed  on  the  confessing  person,  though  the  fistct  of  that  oonfesaioo 
may  tend  to  exculpate  another,  to  whom  the  circumstances  equal- 
ly point  as  the  guilty  person.  But  it  is  said  th^e  was  no  con- 
fession here,  to  charge  Sam ;  true  it  is  not  a  confession  in  terms, 
but  when  the  attending  facts  are  looked  to,  there  is  some  ground 
at  least  to  make  it  proper  to  go  to  the  jury,  for  them  to  determine 
whether  it  is  sufficient  to  enable  them  to  say  it  was  an  admission 
of  his  own  guilt  It  seems  to  fall  withm  that  class  of  presumptive 
evidence  which  grows  out  of  the  acts  of  a  party  when  chiu^ged 
with  the  transaction.  [Best  Pres.  £v.  325,  §  251.]  A  some- 
what curious  case  in  illustration  of  the  rule  is  given  in  Willis  on 
Cu-cum.  Ev.  lOL]  An  individual  was  suspected  of  a  robbery, 
after  a  lapse  of  four  }rear8,  and  an  officer  was  sent  to  nuke  the 
arrest  He  asked  the  accused,  without  informing  him  of  the  ob- 
ject of  the  inquiry,  where  he  resided  three  years  past,  and  receiv'- 
ed  a  direct  answer,  but  when  he  immediately  afterwards  inquir- 
ed where  the  party  resided  four  years  before  then,  the  individual 
fell  down  in  a  swoon.  There  is,  I  think,  no  rational  doubt  that 
facts  like  these,  and  confessions  or  declarations  which  ccnnect 
themselves  with  the  circumstances  attendant  upcm  the  crime,  are 
proper  evidence,  whether  to  prove  guilt  upon  the  guilty,  or  the 
innocence  of  others,  by  showing  where  the  guilt  lies.  On  this 
pomt  I  think  the  couvt  erred,  and  therefore  dissent  from  the  opin- 
ion just  pronounced. 

NoTB. — The  prisoner  was  pardoned  by  the  Executive. 
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FELLQ WS,  WADSWORTH  &  Co.  v.  TANN,  by  bee  next 

FRIEND,  ET  AL. 

1.  StmhUy  where  the  father  gave  peicponal  property  to  a  daughter  by  a  deed, 
who  was  a  feme  9oUj  but  who  afterwards  mairied,  and  together  with  her 
husband  retained  possession  under  the  deed  for  more  than  twenty  years, 
it  will  be  presumed,  (in  the  absence  of  an  intention  to  defraud,)  against 
the  husband,  or  his  creditors,  that  the  property  was  not  the  daughter's,  but 
was  the  father's  at  the  time  of  the  gift. 

%  Where  property  is  given  by  a  father  to  his  daughter,  who  was  9ifme$ok 
and  competent  to  take  it,  a  court  of  equity  will  not  allow  her  subsequent 
maniage  tb  impair  her  rights,  merely  because  a  trustee  was  notinterposed. 

d.  A  father  gave  to  his  widowed  daughter,  *^  and  the  heirs  of  her  body,**  by 
deed,  a  female  slave^  who  he  provided  should  be  under  her  control  and  em- 
plqyment,  in  the  most  profitable  way,  for  the  use  and  support  of  herself  and 
''her  heirs,"  during  theur  lives ;  after  her  death  it  was  directed  that  the 
property  should  be  divided  *^  among  her  hein."  In  a  short  time  after  the 
gift,  the  daughter  took  possession  of  the  slave,  who,  together  with  her  in- 
crease, have  for  more  than  twenty  years  been  tieated  as  the  separate  pro- 
perty of  the  daughter  and  her  children ;  though'  the  daughter  married  very 
soon  after  acquiring  the  possession :  Hdd,  that  the  deed  invested  the  daugh- 
ter and  her  children  collectively,  with  interests  which  the  creditors  of  the 
husband  could  not  divest,  as  it  respects  the  children,  through  the  medium 
of  any  ybnim,  and  as  it  respects  the  daughter,  (his  wife,)  not  by  levy  and 
sale  under  execution  against  his  estate ;  if  the  husband,  in  virtue  of  his 
marital  rights,  has  an  interest  in  the  slave,  and  her  Increase,  or  the  profito 
accruing  from  their  employment,  a  creditor  must  proceed  in  equity  to  sub- 
ject it  to  his  judgment ;  JuHhar^  that  as  the  daughter  has  become  covert, 
a  court  of  equity  may  appointa  trustee  in  whom  the  legal  estate  shall  be 
vested,  so  as  to  support  the  purposes  of  the  deed. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  at  Livingston. 

The  defendants  in  error  filed  their  bill  in  May,  1844,  setting 
forth  that  James  Daniel,  the  father  of  Jane  Tann,  one  of  the 
complainants,  executed  a  deed  on  the  17th  June,  1820,  by  which 
he  gave  a  female  slave  named  Winney,  then  fifteen  years  old,  to 
his  daughter,  Mrs.  Tann,  then  a  feme  sok,  and  widow  of  Hugh 
Bamett,  deceased,  **  and  the  heirs  of  her  body,**  <<  on  the  follow- 
ing terms,  that  }8  to  say :  I  leave  the  said  girl  to  Jane  Bamett» 
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during  her,  the  said  Jane's  natural  life,  forever,  and  the  heirs  of 
her  body,  with  this  condition,  that  the  said  girl  Winney  shall  be 
under  the  entire  control  and  management  of  my  said  daughter 
Jane,  in  the  most  profitable  and  useful  way,^r  the  use  and  sup- 
port of  her,  the  said  Jane,  and  her  heirs  during  their  natural  life^ 
After  the  death  of  the  said  Jane  Bamett,  the  said  negro  girl  Win- 
ney shall  be  equally  divided  among  the  heirs  of  the  said  Jane  Bar- 
nett.**  Shortly  after  this  deed  was  executed,  Winney  went  into 
the  possession  of  Mrs.Tann,  and  has  been  treated  ever  since  as  the 
separate  property  of  herself  and  children.  In  July,  1820,  Mrs. 
T.  intermarried  with  her  present  husband,  Alfred  Tann«  then  re- 
siding in  Greene,  and  shortly  thereafter  the  deed  in  question  was 
recorded  in  the  County  Court  of  that  county.  Winney  had  a  nu- 
merous increase,  the  names  of  all  her  children  are  mentioned  in 
the  bill. 

It  is  further  stated,  that  A.  Tann  has  now  some  half  dozea 
children  residing  in  his  family,  who  are  dependent  upon  these 
slaves  for  their  maintenance  and  education,  as  he  himself  is  very 
poor,  and  is  unable  to  assist  them. 

The  plaintiifs  in  error,  in  February,  1840,  recovered  a  judg- 
ment against  A.  Tann,  in  the  County  Court  of  Sumter,  for  the 
sum  of  $1745  61,  and  $64  67,  costs  of  suit,  on  which  execution 
has  issued,  and  been  levied  upon  the  slaves  described  in  the  bill, 
by  the  sheriff  of  Sumter,  who  will  sell  the  same  unless  restrained 
by  injunction,  and  the  object  of  the  settlement  upon  the  complain- 
ants will  be  defeated,  the  slaves  removed,  &c.  The  plaintifis 
and  defendant  in  execution,  are  all  made  defendants  to  the  bill, 
an  injunction  prayed,  and  a  reference  ^  to  the  Master,  to  appcxnt 
a  suitable  trustee  to  act  under  the  said  trust,  during  the  life  of  the 
said  Jane;"  ^  that  the  sheriff  may  be  ordered  to  surrender  up  the 
said  slaves  on  the  complainant's  entering  into  such  bond,  and 
complying  with  such  terms  as  your  honor  may  require ;"  and  for 
such  other  and  further  relief  as  may  be  proper. 

An  injunction  was  granted  accordingly,  and  an  order  made  to 
re-dcliver  the  slaves  by  the  sheriflf  upon  the  conditions  proposed 
by  the  bill.  Afterwards  the  defendants  moved  to  dismiss  the 
bill  for  want  of  equity,  which  motion  was  overruled. 

Fellows,  Wadsworth  &  Co.  answered  the  bill,  avowing  their 
entire  ignorance  of  the  matters  alledgcd  therein,  and  praying  that 
the  complainants  may  be  required  to  prove  the  same,  with  the 
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exception  of  the  indebtedness  of  A.  Tann,  which  they  explicitly 
affirm,  and  pray  that  their  answer  may  also  be  regarded  9s  a  de- 
murrer, and  for  cause  say  that  the  bill  does  not  disclose  a  case 
which  entitles  the  complainants  to  the  relief  they  seek.  Subpoena 
having  been  served  upon  the  defendant  Tann,  and  he  failing  to  an- 
swer, the  bill  as  to  him  was  iskenpro  confesso. 

Elizabeth  Condy  was  examined  as  a  witness  for  the  complain- 
ants, and  testified  that  she  saw  the  deed  under  which  they  claim 
executed  by  the  donor,  James  Daniel,  and  attested  by  the  sub- 
scribing witnesses,  John  Emmerson  and  Dixon  Loggins,  about 
the  time  it  bears  date.  The  donor  she  knows  is  dead,  and  she 
has  understood  that  the  witnesses  are  also  dead.  When  the  deed 
was  executed  in  1820,  the  donee  was  a  wjdow,  named  Jane  Bar- 
Dett;she  has. since  married  Alfred  Tann.  Witness  knows  the 
slave  Winney,  that  she  has  been,  and  slill  is,  in  A.  Tann's  posses- 
sion— thinks  she  has  had  ten  or  eleven  children,  some  of  whom 
have  died— does  not  know  the  names  of  the  younger  children, 
states  the  names  and  ages  of  the  elder.  Winney  was  in  posses- 
sion of  Mrs.  Tann  when  the  deed  was  executed,  and  has  been 
ever  since,  with  the  exception  of  one  year,  when  she  was  hired 
out 

Sarah  Cates  was  also  examined  at  the  instance  of  the  com- 
plainants, and  testified  that  she  had  known  the  woman,  Winney, 
eighteen  or  nineteen  years;  that  she  had  been,  and  still  was,  in 
the  possession  of  A.  Tann;  was  the  mother  of  eight  children, 
seven  of  whom  are  living,  the  names  and  ages  of  whom  she 
states. 

The  Chancellor  was  of  opinion  that  the  allegations  of  the  bill 
were  supported  by  the  proofs  in  the  cause ;  that  it  was  the  inten- 
tion of  the  donor,  as  indicated  by  the  deed,  to  give  to  Mrs.  Tann 
such  an  interest  in  Winney  and  her  increase  as  could  not  be  sub- 
jected to  the  payment  of  her  husband's  debts.  It  was  according- 
ingly  adjudged,  that  the  execution  of  Fellows,  Wads  worth  &Co. 
be  perpetually  eijijoined  in  respect  to  the  property  in  question,  and 
that  the  Master  report  a  suitable  person  for  trustee  to  carry  into 
effect  the  purposes  of  the  deed,  &c. 

W.  H.  Green,  for  the  plaintiff  in  error,  insisted  that  the  bill 
wants  equity,  and  should  have  been  dismissed  by  the  Chancellor 
— Further^  that  the  final  decree  is  erroneous.    [O'Neal,  Michaux 
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&  Thomas  v.  Teague,  8  Ala.  345,  is  a  direct  authority  to  sfaoWy 
that  the  wife  has  not  an  estate  to  her  separate  use,  and  that  the 
slaves  are  subject  to  sale  for  her  husband's  debts.  There  is  no- 
thing to  show  that  the  words  «  heirs  of  her  body."  were  not  used 
in  the  sense  in  which  they  are  usually  understood  in  law.  They 
must  therefore  be  taken  as  words  of  limitcUion^  and  not  of  pur- 
chase ;  and  the  wife  being  the^r^^  taker ^  will  have  the  absdute 
estate. 

R,  H.  Smith,  for  defendants  in  error,  contended,  that  the  words 
«  heirs,"  and  «*  heirs  of  the  body,"  are  used  in  the  deed  under  which 
the  complainants  claim  as  synonymous  with  children;  that  the 
deed  contemplated  an  enjoyment  of  the  gift  by  the  children,  dur- 
ing the  life  of  the  mother,  Mrs.  Tann ;  that  this  intent  being  con- 
sistent with  law,  should  be  upheld  by  a  Court  of  Equity.  [1  Mylne 
&  K.  Rep.  316;  2  W.  Bla.  Rep.  1010;  10  Ring.  Rep.  198;  5 
Ves.  Rep.  399 ;  8  Cond.  Eng.  67 ;  2  Hawk's  Rep.  472.] 

The  intent  of  the  donnor  cannot  be  carried  out,  unless  Winney 
and  her  children  are  permitted  to  remain  in  Mrs.  Tann's  posses- 
sion. [Clancey  on  Rights,  &c.  256,  446-7-8.]  The  husband 
acquired  no  right  to  them,  could  not  sell  theih  himself,  and  they 
cannot  be  disposed  of  by  an  execution  against  him.  [8  Yeigei's 
Rep.  33;  Harp.  Eq.  Rep.  243.] 

It  was  the  intention  of  the  donor  to  settle  an  estate  upon  his 
daughter  and  her  children,  which  would  not  be  subject  to  the 
marital  rights  of  her  husband.  So  far  as  it  related  to  the  latter, 
the  estate  was  for  her  separate  use.  If  the  deed  cannot  operate 
at  law  in  favor  of  the  wife,  a  court  of  equity  will  perfect  the  set- 
tlement [2  M cC.  Ch.  Rep.  368, 372 ;  3  Lit  Rep.  13  ;  2  Dana's 
Rep.  437.]  The  answer  does  not  deny  any  allegation  of  the  bill, 
and  the  testimony  very  satisfactorily  proves  every  thing  that  is 
material. 

COLLIER,  C.  J. — The  proof  very  satisfactorily  establishes 
the  execution  of  the  deed  about  the  time  it  bears  date,  its  attesta- 
tion by  the  subscribing  witnesses ;  that  Winney  and  her  children 
have  been,  and  were  in  Mrs.  Tann's  possession  when  levied  on, 
the  names  of  the  children,  &c.  If  the  testimony  is  defective  in 
any  thing,  it  is  in  the  omission  to  prove  that  the  donor  was  the 
owner  of  Winney  at  the  time  the  deed  was  executed.    But  the 
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examination  of  the  witnesses  by  .both  parties  seem  rather  to  treat 
this  as  a  conceded  point,  by  the  failure  to  call  the  attention  of 
the  witness  to  it  bya  direct  inquiry.  But  suppose  that  Mrs.  Tann 
was  herself  the  proprietor  of  Winney,  if  she  assented  to  hold  un- 
der the  deed,  accepted  it  from  her  father's  hands,  and  it  has  been 
ever  since  acknowledged  by  herself  and  husband,  will  it  not  now 
be  supported  in  the  absence  of  an  intention  to  defraud  ?  •  Or  is 
not  the  acceptance  of  the  deed  equivalent  to  proof  of  the  donor's 
right,  and  will  it  not  estop  the  husband,  who  never  objected  to  it, 
or  his  creditors  from  setting  up  rights  in  opposition  to  it?  In  the 
one  view  or  the  other,  the  evidence  is  quite  sufficient. 

There  can  be  no  inference  prejudicial  to  the  wife  or  her  chil- 
dren, from  the  failure  of  the  donor  to  interpose  a  trustee.  For- 
merly considerable  doubt  existed,  whether  a  gift  to  the  separate 
use  of  a  married  woman  could  be  maintained  against  the  legal 
rights  of  her  husband,  without  vesting  the  estate  in  a  trustee  for 
her  use.  But  it  may  now  be  regarded  as  settled  law,  that  such  a 
gift  vests  an  interest  in  her  in  equity,  and  a  Court  of  Chancery 
will  decree  the  husband  to  stand  as  a  trustee,  for  his  wife,  or  di- 
rect one  to  be  interposed.  [Clancy's  Husb.  &  Wife,  266,  261.] 
In  the  present  case,  Mrs  Tann  was  a  feme  sole  when  the  deed 
was  executed,  and  of  course  competent  to  hold  property  under  a 
gift  or  conveyance  made  to  herself  directly.  This  being  the  case 
a  subsetjuent  marriage  could  not  affect  her  rights  in  a  court  of 
equity. 

The  words  «  heirs  of  the  body,"  it  has  been  held,  create  an  es- 
tate tail,  unless  they  are  restricted  by  some  expression  indicative 
of  an  intention  that  the  first  estate  shall  cease  on  the  first  taker's 
dying  without  issue  at  the  time  of  his  death.  And  when  applied' 
to  gifts  or  bequests  of  personal  estate,  vest  the  entire  property  in 
the  first  donee.  [Darden's  Adm'r  et  al.  v.  Bum's  Adm'r  and  an- 
other, 6  Ala.  Rep.  862.]  The  obvious  interpretation  of  the  deed 
we  are  called  on  to  consider,  is  a  gift  to  the  donor's  daughter  and 
her  children ;  but  the  subject  of  the  gift  is  placed  under  the  con- 
trol of  the  mother,  who  was  authorized  to  employ  Winney  and 
her  increase  'Mn  the  most  profitable  and  useful  way  for  the  use 
and  support"  of  herself  and  her  children.  The  intention  of  the 
donor  is  very  clearly  indicated.  It  was  to  provide  Iqr  the  main- 
tenance of  the  donee  then  in  life,  and  sfuch  children  as  she  had,  or 
might  give  birth  to.    Those  bom  at  the  time  the  gift  was  made, 
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if  any,  were  entitled  to  a  proportionate  share  for  maintenance,  and 
those  afterwards  bom,  would,  as  they  came  into  being,  be  let  in- 
to an  equal  participation  in  the  profits. 

The  children,  during  the  life  of  their  mother,  were  not  entitled 
to  the  possession  of  the  slaves  in  question,  nor  had  they  any  spe- 
cific property  in  them ;  their  interest  extended  only  to  a  support 
from  the  profits  derived  from  their  employment  This  is  shown 
by  the  direction  that  «*  Winney  shall  be  under  the  entire  control 
and  management  of  the  mother  during  her  life ;  and  after  her  death 
the  property  in  the  slave,  and  her  increase,  shall  vest  in  the  chil- 
dren.*' Here  we  perceive  the  donor  has  provided  for  the 
maintenance  of  his  daughter  and  grand-children,  by  vesting  cer- 
tain property  in  the  former,  and  devoting  the  income  to  that  ob- 
ject This  provision  invests  the  mother  and  her  children  collec- 
tively with  interests  which  the  creditors  of  the  husband  cannot  di- 
vest, as  it  respects  the  latter,  through  the  medium  of  any /<7ncif»,  or 
as  it  regards  the  former,  certainly  not  by  levy  and  sale  under  exe- 
cution. 

In  Spear  v.  Walkley,  at  this  term,  a  testatrix  bequeathed  by  her 
will  to  A.  S.  certain  slaves,  «« to  be  held  and  worked  by  him  for 
the  use  of  his  wife  and  children,  but  subject  in  no  way  to  his  debts, 
contracts  or  judgments,  and  at  his  death  to  be  equally  divided  a- 
mong  his  chUdren,"  &c.  Held,  that  A.  S.  had  no  such  interest 
in  the  slaves  themselves,  as  is  the  subject  of  levy  and  sale  under 
execution;  that  the  title  was  vested  in  him  to  work  for  the  use  of 
his  wife  and  children,  and  if  they  could  be  taken  from  his  posses- 
sion by  a  creditor,  the  trust,  instead  of  being  carried  out,  would 
be  defeated  in  toto.  ^On  the  other  hand,  if  the  profits  of 
these  slaves,  when  worked,  constitute  a  fimd  when  divid- 
ed between  the  wife  and  children,  then  the  wife's  share  of  what 
devolves  upon  the  husband,  can  only  be  separated  and  ascertain- 
ed by  a  court  of  equity.**  This  decision  is  directly  in  point,  and 
shows  that  the  slaves  in  question  cannot  be  sold  under  executicxi, 
to  pay  the  debts  of  the  husband  of  Mrs.  Tann,  without  defeating 
the  income  from  labor  which  the  donor  looked  to,  for  the  mainte- 
nance of  the  objects  of  his  bounty. 

Whether  the  wife  has  a  separate  estate  under  the  deed  for  her 
own  benefit,  we  need  not  inquire ;  for  be  this  as  it  may,  it  m  a 
clear  result  from  the  case  last  cited,  that  her  husband  has  not  such 
an  estate  in  the  subject  of  the  gift  as  could  be  seized  under  pro- 
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cess  issuing  upon  a  judgment  against  him.  If,  in  virtue  of  his 
marital  rights,  he  is  entitled  to  a  share  of  the  accruing  profits,  a 
question  upon  which  we  forbear  even  to  intimate  an  opinion,  his 
creditor  who  would  seek  its  appropriation,  must  resort  to  a  court 
of  equity,  that  he  may  have  the  interests  of  the  debtor  separated 
from  those  of  the  children. 

The  object  of  the  bill  in  the  case  at  bar,  is  to  secure  the  proper- 
ty that  it  may  be  made  subservient  to  the  purposes  of  the  deed ; 
and  in  this  view,  if  no  other,  it  is  clearly  defensible.  It  is  proper 
as  the  mother  is  a  feme  covert^  that  equity  should  designate  a 
trustee,  who  shall  become  a  depository  of  the  legal  estate.  This 
has  been  directed  by  the  Chancellor.  As  then,  the  levy  was  un- 
authorized, and  could  only  be  arrested  in  equity,  the  decree  per- 
petuating the  injunction  is  correct,  and  is  consequently  affirmed. 
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ABATEMENT— 

1.  In  pleafl  of  sibatement  to  the  constitution  of  the  grand  juiy,  the  greatest 
accuracy  and  precision  are  necessary,  as  two  modes  are  provided,  by 
which  a  jury  may  be  constituted,  and  therefore  the  plea  must  negttife 
that  either  mode  was  pursued.    T^  StaU  v.  Brooks,  10 

3.  In  aJU  pleas  in  abatement  .of  indictments,  it  is  essential  that  the  facte 
should  be  stated  out  of  which  the  defence  arises,  or  a  negative  of  the  fuOs, 
which  are  presumed  from  the  exist^ice  of  a  record.    Ih.  10 

3.  After  an  appeal  from  a  justice,  no  plea  in  abatement  can  be  interposed  to 
disclose  a  defect  in  the  affidavit  for  the  attachment,  which  was  the  procesB 
in  the  suit  This  is  a  defect  in  the  proceedings  of  the  justice,  and  cnied 
by  the  statute.    Clough  v.  Johmon,  425 

4.  It  is  irregular  to  join  two  distinct  matters  of  abatement  in  the  same  plea, 
,and  a  demurrer  will  be  sustained  for  that  cause.    Cobh  v.  MSUr,  Eftty 

tf  Co.  .  499 

5.  A  demurrer  to  a  plea  in  abatement  does  not  reach  the  question,  whether 
it  was  filed  at  the  time  prescribed  by  the  rule,  or  the  statute.    Ih.      499 

6.  A  pending  attachment  for  the  same  debt,  cannot  be  pleaded  in  abatement 
of  the  writ,  but  to  suspend  further  proceedings  in  the  cause  for  the  pre- 
sent The  prayer  of  the  plea  is,  not  that  the  wrii  be  qucahed,  hut  *<wliether 
the  court  will  compel  further  answer."    Crawford  v.  Slade^  adaCr,      8^ 

See  Freehold  and  Freeholders,  1. 

See  Pleading,  12. 

See  Practice  at  Law,  4. 

ACCOUNT. 

1.  A  witnesses  certificate  is  not  an  open  account,  so  as  to  be  haired  by  the 
statute  of  limitations  of  three  years.    CoroiZfe,  Sfc  v.  Riynoldi,     .  ^ 
See  Witness,  3, 4,  6. 


^    INDEX.  lOOT 


ACTION. 

1 .  An  owner  of  slaves  may  be  sued  fer  the  de&ult  of  his  slaves  in  not  working 
on  the  road,  in  the  county  in  which  his  slmves  reside,  thongh  he  is  a  resi^ 
dent  freeholder  of  another  county.    jBtmiQf  v.  Biuh,  945 

9L  Such  suit  may  he  brought  in  the  name  of  the  overseer  of  the  road.  76.345 

8.  A  purchaser  of  a  lot  at  a  mortgage  sale,  where  the  lot  had  previously  been 

sold  under  execution  against  the  mortgagor,  and  the  possession  delivered 

by  the  sheriff  to  such  purchaser,  cannot  transfer  his  title,  so  as  to  authorize 

his  alienee  to  sue  in  his  own  name.    Pryor  if  Fisher  v.  BuUer,  418 

See  Attaxjhment,  7.. 

See  Contract,  8,  12.  v 

AMENDMENT. 

1.  Where  the  names  of  the  parties  to  the  suit  are  not  fully  stated  upon  the 
margin  of  the  judgment  entry,  the  defect  is  amendable  by  a  reference  to 
the  papers  in  the  cause,  and  may  be  considered  as  amended,  although  the 
amendment  is  not,  in  pointof  fact  made;  and  for  the  purpose  of  infonning 
the  court  that  the  judgment  was  intended  to  apply  tc  the  particulax  cause, 
extrinsic  evidence  is  adnussible.    Smith  v.  Bitdm  and  Wife.  99 

2.  After  judgment,  all  defects  of  fonn^  not  previously  objected  to,  are  cored 
by  the  statute  of  jeofails.    Turner,  et  aUv.  Brotra,  eial.  866 

See  Demurrer,  2. 

See  Executors  and  Administrators,  10,  11. 

See  Judgment  and  Decree,  2* 

See  Practice  at  Law,  1. 

APPEALS  AND  CERTIORARI. 

1.  Upon  an  appeal,  or  certiorari,  from  a  justice's  court,  there  can  be  no 
change  of  the  parties ;  they  must  be  the  same  as  in  the  inferior  court  WU- 
son  V.  CoUins^  vMj  ^c  127 

2.  A  confession  of  judgment  before  a  justice  of  the  peace,  is  a  release  of  er- 
rors, after  which  it  cannot  be  carried  to  an  appellate  court,  either  by  appeal 
or  certiararu  If  the  confession  was  by  mistake,  or  procured  by  fraud,  it 
seems  a  Court  oi  Chajwery  would  afford  relief.    Ih,  127 

3.  The  sureties  in  a  bond  for  a  certiorari  axe  only  liable  to  the  extent  of  it» 
penalty,  and  if  the  judgment  be  rendered  against  them  for  a  larger  sum, 
the  judgment  will  be  amended  on  motion  in  the  court  below,  or  in  an  ap- 
pellate court,  at  the  costs  of  the  plaintiff  in  error.  McKsen  aud  W%fe  v» 
Ae&M,  507 

See  Abatement,  3. 
See  Contract,  12. 
See  Jurisdiction,  2. 
iSeeSetOff,  6. 
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ARBITRATION  AND  AWARD. 

1.  The  statates  which  provide  for  the  submiwion  of  matten  to  atbitnliai^ 
the  manner  in  which  awards  shall  be  made,  their  efifect,  &>c.  do  not  abro- 
gate the  common  kw  on  the  subject,  according  to  which  it  seems  a  parol 
submission  is  good,  and  the  award,  if  it  speaJcs  the  intention  of  the  arbi- 
trators, and  is  unobjectionable  in  itself,  or  for  matter  extrinsic,  it  will  be 
upheld.     Byrdy.  Odem,  755- 

See  Usury,  3. 

ASSUMPSIT,  ACTION  OP. 

#1.  Where  a  decree  of  the  Orphans'  Court,  upon  the  final  settlement  of  the 
estate  of  a  testator  was  reversed  after  it  had  been  satisfied  by  the  execu- 
tor, the  latter  may  recover  back  the  amount  paid  in  an  action  for  money 
had  and  received ;  unless  the  party  in  whose  fiivor  the  decree  was  render- 
ed, can  show  it  was  justly  due.  Collier,  C.  J.,  dissenting  upon  this  point- 
was  of  opinion  that  the  judgment  of  reversal  vacated  the  decree  tit  ieto, 
that  a  Court  of  Chancery  or  the  Orphans'  Court,  in  virtue  of  the  statute  up- 
on the  subject,  alone  had  jurisdiction  of  the  matters  of  account  involved  in 
the  settlement  of  the  ezecutoiship ;  consequently  the  defendant  could  not 
litigate  them  at  law,  either  as  a  plaintiff  or  by  way  of  defence  to  the  ac- 
tion.   Stewart  v.  Conner,  808 

3.  A  writing  acknowledging  a  sum  of  money  to  be  due  for  com  and  fodder, 
used  by  the  party,  may  be  declared  on  as  a  promise  to  pay  that  sum  immo- 
diately,  and  without  noticing  that  it  was  due  for  com  and  fodder.  CaHdt 
V.  Davis,  ^     858 

ATTACHMENT. 

1.  It  is  competent  to  issue  an  ancillary  attachment  Under  the  act  of  1837, 
<<  when  a  suit  shall  be  conmienced  in  any  Circuit  or  County  Court,"  al- 
though the  leading  process  shall  not  have  been  executed;  and  the  fbilure 
to  serve  the  writ  upon  the  defendant,  will  not  abate  the  attachment,  or  im- 
pair it9  efficiency,  but  the  plaintiff  may  proceed  to  judgment  as  in  other 
cases.    Morgan  V.  Lamcar^Ea^K  231 

2.  A  justice  of  the  peace  of  one  county  is  not  authorized  to  issue  an  attach- 
ment returnable  in  another;  and  it  is  competent  for  a  gamitket  to  avafi 
himself  of  the  irregularity  of  the  attachment  in  an  appellate  court,  though 
no  objection  had  been  made  to  it  previous  to  the  judgment  below.  jDeis 
v.ThtBcmkofihtSUiUofAlabanu^  933 

3b  Where  an  attachment  issues  at  the  instance  of  one  non-resident  against 
another,  the  affidavit  should  state  that  the  defendant  had  not  sufficient  pro- 
perty to  answer  the  debt  within  the  State  of  his  residence,  n6t  only  witfaia 
the  hwu^jtdgt,  but  within  the  beUtfafthe  party  taking  the  oath.  CM  v. 
Maier^R^ifCo.  499 
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4.  The  levy  of  an  attachment  on  a  pair  of  shoes,  if  leally  made,  and  the 
shoes  of  any  value,  is  suMcient  If  the  levy  is^'fictitious,  or  colorable,  it 
would  be  quashed  by  the  Court  to  which  it  was  returned  on  motion* — 
Thomion  v.  Winter,  613 

5.  The  return  of  the  sherifl^  that  he  lias  levied  on  certain  property  by  virtue 
of  the  writ,  is  an  affinnation  that  it  is  the  property  of  the  defendant  lb.  613 

6.  When  an  ancillary  attachment  in  aid  of  a  suit  is  sued  out,  the  grounds 
upon  which  it  issues,  cannot  be  traversed  or  put  .in  issue  by  the  defendant 
Jones  Sf  Co.  v.  DonneU,  695 

7.  It  is  no  justification  that  one  suing  out  an  attachment,  has  good  reason  to 
believe  the  fact  to  be  as  he  states  it  in  his  affidavit  If  the  causes  alledged 
do  not  exist,  he  is  answerable  to  the  defendant  in  attachmeut,  for  all  the 
injuiy  he  sustains  by  the  suing  out  of  the  attachment  JHemnder  v.  HutM- 
son,  825 

See  Abatement,  6. 

See  Garnishment  and  Garnishee,  6. 

See  Practice  at  Law,  4,  23. 

BAILMENT. 

1.  Where  one  receives  a  chattel  from  another,  under  a  stipulation  in  writing, 
that  he  will  return  it  ^  whenever  called  for,  in  good  repair,  and  free  from 
expence,"  he  must  deliver  it  on  demand,  or  excuse  the  non-delivery ;  if 
when  demand  is  made  by  a  third  person,  in  whose  hands  the  writing  was 
placed  for  that  purpose,  the  bailee  does  not  call  on  him  to  produce  his  au- 
thority)  but  places  his  refusal  upon  the  ground  that  the  chattel  had  been 
removed  from  his  possession  by  some  other  person,  he  camiot  object  in  his 
defence  to  an  action  of  trover,  that  the  agent  did  not  show  an  authority 
when  the  chattel  was  demanded.    Spence  v.  MikheU,  744 

2.  To  make  out  a  case  of  bailment,  there  must  be  a  contract,  either  express 
or  implied,  and  the  mere  taking  by  an  overseer  of  cotton  seed  left  by  the 
former  occupant  on  the  plantation  of  the  employer  of  1;^e  overseer  and  the 
use  of  it  by  his  direction,  will  not  support  a  declaration  by  the  owner  of 
the  cotton  seed,  against  the  overseer  for  the  value  of  it,  as  upon  a  bailment 
to  him.  Bohannon  v.  Sprmgfkld,  789 
See  Frauds,  Statute  of,  2,  3. 

BANKRUPT. 

1.  A  binding  promise  by  a  certificated  bankrupt  to  pay  a  debt  previously  owin^ 
by  him,  must  be  either  unconditional,  or  if  depending'  on  a  condition,  it 
must  be  shown  that  the  condition  has  been  perfonned.  Branch  Bank  at 
Mobile  V.  Buyldn,  320 

127 
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3.  Where  an  execution  is  levied  on  land,  and  the  defendant  in  executiaB 
was  disebaqifed  as  a  oeitifieated  bankrapt,  after  the  judgment,  but  previ- 
ous to  the  levy,  the  execution  and  levy  cannot  regulariy  be  quashed  on 
his  motion.    IVeeny  v.  Wiart  if  Wprren^  370 

3»  Under  tiie  bankrupt  law,  the  petition  must  be  filed  in  the  distrioi  where 
the  supposed  bankrupt,  at  the  time  of  filing  it,  shall  reside,  or  have  his 
]^ace  of  business,  and  if  the  district  court  gtaoting  his  discharge  has  net 
juris^ictioii  of  the  person  by  reason  of  residence,  or  place  of  business,  the 
discharge  is  void..  SUUs  v.  Lajf^  795 

BASTARDY,  AND  PROCEEDINGS  IN. 

!•  In  an  iDfonnati<m  for  bastudy,  the  recital  in  the  caption  that  the  relator  is 
a  single  woman,  is  sufficient    ^Buttin  v.  Pidbetf,  108 

3.  The  maxriage  of  the  relator  after  the  information,  will  not  abate  the  pro- 
ceedings in  a  prosecution  for  bastardy ;  nor  will  a  marriage  in  fact  be  in- 
ferred when  the  relator  is  afterwards  called  by  'another  name,  as  late  of 
the  name  set  out  in  the  information,    lb,  102 

3.  When  the  imputed  father  pleads  not  guilty  of  being  the  fiither  of  the  bas- 
tard child,  and  the  verdict  is,  that  he  is  the  real  father  of  the  said  chUdy 
the  plea  and  verdict  will  be  referred  to  the  complaint,  and  an  irregular  is- 
sue ofiered  by  the  Court  will  be  disregarded,  although  the  defendant's  de- 
murrer was  overruled,    lb,  102 

4.  A  judgment  in  a  bastardy  suit,  by  which  the  defendant  is  condemned  to 
pay  the  sum  of  fifty  dollars  a  year  fbr  ten  years,  towards  the  maintainance 
and  education  of  the  bastard  child,  and  that  he  enter  into  bond  and  secu- 
rity for  the  due  and  faithful  payment  of  the  said  sums  of  money,  as  by  sta- 
tute required,  is  regular.    Ih,  1(^ 

5.  Where  the  verdict  affirms  that  the  defendant  is  the  real  father  of  the  bas- 
tard child  of  the  woman  by  whom  he  was  charged,  it  is  sufficient;  and  a 
judgment  thereon,  which  condemns  the  defendant  to  the  payment  of  the 
sum  prescribed  by  law  as  a  consequence  of  the  paternity,  and  directs  a 
bond  to  be  executed,  with  surety,  for  the  annual  payment  of  the  sum  ad- 
judged, though  not  entirely  formal,  will  be  sustained.  Baryman  v.  31e 
Judge  ofihe  County  Cotai  of  Lawrence,  455 

6.  A  party  on  whom  the  paternity  of  a  bastard  child  is  established,  by  jadg- 
ment,  is  liable  to  pay  costs,    lb,  455 

See  Curtesy,  Tenant  by,  1, 

See  Practice  at  Law,  11, 

BIU^  OF  EXCHANGE  AND  PROBOSSORY  NOTES. 

L  A  promissory  note  payable  in  bank,  is  by  statute  made  subject  to  "the 
rules  of  the  law  merchant,  as  to  days  of  grace,  demand  and  notice^  in  the 
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mme  miuuier  that  inland  biUa  of  exchange,"  dtc.  are ;  consequently,  where 
such  paper  is  indoiBed,  either  regularly  or  irregularly,  the  indorser  must  be 
charged  by  a  demand  and  notice.    Br,  Jffk  at  Mmtgomtryv,  Gajghey^  153 

2.  Where  commercial  paper,  past  duty  is  indorsed,  it  cannot  be  assumed  as  a 
l^al  amduiiony  that  a  demand  of  payment  should  be  made  by  the  holder, 
and  notice  of  its  dishonor  given  within  any  prtdae  Umi;  but  in  such  case, 
all  that  can  be  said  is,  that  the  demand  must  be  made,  and  the  notice  giv- 
en, in  a  reasonable  time.  The  fkcts  x^ust  be  ascertained  by  the  jury,  and 
their  verdict  should  be  influenced  by  such  legal  analogies  as  a^e  establish- 
ed,   lb.  153 

3.  An  action  may  be  brought  without  a  previous  request,  where  a  party  pro^ 
mises  to  pay  cm  den»nd,  yet  in  the  case  of  indorsed  paper,  the  writ,  or 
summons,  by  which  a  suit  thereon  is  commenced,  does  not  authorize  the 
officer  to  whom  it  is  addressed,  to  receive  Ihe  money,  or  contemplate  pay- 
ment otherwise  than  by  legal  coercion ;  consequently  it  is  not  a  sufficient 
demand  to  make  a  notice,  which  is  merely  consequential,  avail  any  thing. 
Ih.  153 

4.  The  addition  of  two  names  as  makers  of  a  note,  placed  there  without  the 
consent  of  the  maker,  will  not  avoid  it,  unless  put  there  for  a  fraudulent 
purpose.    Montgomery  J2.  A  Co.  ^  ▼.  Hunt,  513 

5.  A  party  who  signs  his  name  to  a  note  in  blank,  with  the  undentanding 
that  it  shall  be  filled  up  with  a  particular  amount,  or  be  used  in  a  particular 
mode,  is  liable  npon  the  note,  to  a  party  who  receives  it  in  ignorance  of 
the  agreement^  and  pays  a  valuable  consideration  tor  it,  whether  it  be  an 
advance  of  money  or  the  eztifigaiahment  of  a  debt  Deeaktr  B,  v.  Spenoe^  800 

See  Consideration,  1. 

See  Evidence,  2,  3. 

See  Indorser  and  Indorsee,  11. 

See  Payment,  1. 

CHAMPERTY  AND  MAINTENANCE. 

1 .  A  contract  to  collect  a  note  for  another,  and  to  receive  as  compensation 
therefor,  one  half  the  amount  collected,  is  cAa?n;>e7fottf,  and  if  collected, 
and  the  money  is  received  by  the  proprietor  of  the  note,  does  not  entitle 
the  party  performing  the  service  to  recover  a  moiety,  or  any  other  sum  of 
him.    Byrd\.  Odauy  755 

CHANCERY, 

1.  Where  a  party  is  sued  at  kw,  in  a  comity  remote  from  his  residence,  up- 
on a  note,  the  making  of  which  he  denies,  he  should  tdce]maD|it  measures 
to defbnd  himself^ byiht&rpming  a  plea  and  intmating  his  defenoe  to 
eoiBwel,  or  by  his  attendance  at  comt  in  person,  or  by  an  og^M  iufenned 
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as  to  the  grounds  upon  which  a  recoverywas  to  be  resistedf&c.  A  cooit 
of  equity  will  not  grant  relief  against  a  judgment  at  law,  merely  because 
it  IS  inequitable.    SiimuU  tf  Ttnmuendr.  Br.  Rk  tA  J^MtUy  ifc.  120 

3.  A  party  cannot  have  the  benefit,  in  equity,  of  a  partial  payment  made  by 
a  ccHnpromise  before  judgment,  upon  the  ground  that  he  did  not  acquire  a 
knowledge  of  it  in  time  to  plead  it  To  entitle  a  party  to  come  into  Chan- 
cery after  judgment  at  law,  he  must  show  the  exercise  of  ordinary  dili- 
gence to  diBcover  the  defence ;  or  that  he  was  prevented  from  employing 
such  diligence  by  ftaud,  accident,  or  the  act  of  the  opposite  party,  unmix- 
ed with  fault  or  negligence  on  his  part    lb,  130 

3.  A  confession  of  judgment  before  a  justice  of  the  peace,  is  a  release  of  er- 
rors, after  which  it  cannot  be  carried  to  an  appellate  court,  either  by  appeal 
or  certwrarL  If  the  confbasion  was  by  mistake,  or  procured  by  fraud,  it 
seems  a  Court  of  Chancery  would  afibrd  relief.     WUsonr.  CoUins,  fyc  127 

4.  A  surety  in  a  claim  bond,  is  not  precluded  by  a  judgment  improperly  ob- 
tained against  his  principal,  firom  resorting  to  a  Court  of  CSuncery,  to  es- 
tablish, that  the  property  levied  on  and  condenmed,  had  been  previously 
levied  on  by  a  senior  judgment  creditor,  and  condemned,  pending  the  trial 
of  which  the  last  levy  was  made;  and  that  the  property  lud  been  deliver- 
ed in  satisfaction  of  the  judgment  of  the  senior  creditor.  Babcodt  fy  Gnf- 
fin  V.  TOKflfftf,  150 

5.  When  property  ia  conveyed  to  one,  in  trust  for  others,  and  is  subsequent- 
ly levied  on  as  the  property  of  the  grantor,  die  trustee  is  not  entitled  to  go 
into  equity  to  restrain  the  creditor.  BisMif  CamO/B  v.  lAndtay^  ef  oL  162 

6.  Quere?  Whether  a  State  Court  can  restrain  a  party  to  a  suit  in  the  Courts 
of  the  United  States,  or  the  officers  of  those  courts,  from  making  a  levy ; 
but  however  this  may  be,  the  Maxshal  may  be  sued  in  detinue,  either  at 
common  law  or  under  the  statute,  for  the  r^overy  of  slaves  owned  by  a 
stranger, but  seized  under  execution;  and  the  Marshal's  refusal  to  accept 
a  claim  bond  under  our  local  statute  does  not  invest  a  court  of  equity  with 
jurisdiction.    i&.  162 

7.  D,  in  a  suit  in  Chanceiy,  instituted  by  him  against  C  and  others,  obtain- 
ed a  decree  for  the  possession  of  certain  lands,  which  C  had  previously  sold 
with  warranty,  and  which  were  purchased  with  warranty  by  B  &  W ;  the 
same  decree  requiring  D  to  pay  C  a  sum  of  money,  and  giving  to  C  a  Um 
on  the  land  for  its  payment  C  being  liable  to  B  &  W  on  his  wananty,  and 
being  insolvent  and  a  non-resident :  Held,  that  a  Court  of  Chanceiy  would 
give  relief,  and  direct  the  money  due  from  D  to  C,  to  be  paid  to  B  dt  W 
they  having,  to  quiet  their  title,  purchased  from  D  his  interest  in  the  de- 
ciee.    Ikma^^^.BatllM  if  Waring,  179 

&  An  appeal  from  an  interlocutory  decree  dissolving  an  injunction,  most  be 
taken  befoie  the  Chancellor.    Orj^  v.  JBhmofcJSMfc'ae^bmMZfe,    201 
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9.  Such  an  appeal  has  not  the  effect  to  revive  the  injunction,  unless  that  is 
80  directed  hy  the  Chancellor.    lb.  201 

10.  The  purchaser  of  trust  property,  at  a  sheriff's  or  coroner's  sale,  when  it 
is  sold  93  the  property  of  another,  cannot  be  sued  in  equity  on  the  mere 
ground  that  the  property  is  a  trust  estate.  His  title  is  adverse  to  that  of 
the  trustee,  and  is  not  subject  to  investigation  in  a  court  of  equity,  unless 
he  claims  under  the  trustee,  or  by  collusion  with  him.  Colbum,  d  cd.  v. 
BroughUm,  d  dL  351 

11.  The  mere  circumstance  that  a  trust  is  created  on  certain  property,  does 
not  invest  a  Court  of  Chancery  with  jurisdiction  to  determine  disputes  a- 
rising  witlj  regard  to  the  title.    lb,  351 

12.  The  death^of  the  trustee  is  not  a  circumstance  to  confer  jurisdiction,  al- 
though It  might  create  such  an  equity  as  would  warrant  a  bill  to  prevent  a 
sale,  or  removal  of  the  trust  estate,  until  the  legal  title  could  be  ascertain- 
ed by  suit    Ih.  351 

13.  The  Chancery  Court  may  take  jurisdiction  after  proceedings  have  been 
commenced  in  the  Orphans'  Court,  in  a  proper  case,  and  having  jurisdic- 
tion for  one  purpose,  retain  it  for  all^  purposes,  and  make  a  final  settlement 
Blaheif,  AMr,  dd.v.Tht  Han  ofBlakaf,  391 

14.  Where  the  assets  axe  withheld  by  the  administrator,  claiming  them  as  his 
own,  by  a  secret  gift,  the  Chancellor  may  interpose,  arrest  fiirther  pro- 
ceedings in  the  Orphans'  Court,  compel  a  discovery  of  the  assets,  and  pro- 
ceed to  make  final  settlement  and  distribution.    lb.  391 

15.  Where  the  garnishee  in  an  attachment  suit  T^as  induced  to  file  an  answer 
prepared  by  the  plaintiff's  attorney,  under  his  assurance  that  she  should 
receive  no  injury,  and  be  protected  against  certain  notes  outstanding  in 
the  hands  W  a  third  person,  not  a  party  to  the  suit,  and  afterwards  the  mo- 
ney due  on  those  notes  was  collected  from  the  surety  of  the  garnishee 
who  then  sued  and  recovered  from  the  garnishee,  the  amount  so  collected, 
the  plaintiff  in  the  attachment  suit  is  bound  by  the  agreement  of  his  attor- 
ney, and  will  be  restrained  from  enforcing  his  judgment  Hayes  v.  O*- 
Cormd,  488 

10.  The  contingent  interest  of  a  party  in  slaves,  if  in  danger  of  being  lost, 
&C.,  by  their  removal,  &c.,  it  seems  may  be  protected  in  equity.  James  v. 
SaMj  579 

17.  Mere  inadequacy  of  price,  or  other  inequality  injthe  bargain,  will  not  in^- 
duce  a  court  of  equity  to  avoid  it,  unless  it  be  such  as  to  shock  the  con. 
science,  an4  amount  in  itself  to  conclusive  and  decisive  evidence  of  fraud^ 
Juzan,  d  of.  V.  Tovlmihf  ^  663 

18.  SemhU;  the  staleness  of  the  complainant's  demand  will  sometimes  induce 
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a  court  of  equity  to  deny  relief,  althoogh  tlie  statute  of  limitadoBflHoayDot 
have  completed  a  bar.    lb.  663 

19.  Although  a  contract  is  entered  into  under  a  mistake  of  law,  or  fact,  yet  if 
it  was  made  in  good  faith — each  party  possessing  equal  information,  or 
equal  means  of  acquiring  knowledge,  neither  having  practised  any  unfair- 
ness or  deception  towards  the  other,  a  court  of  equity  will  not  grant  re- 
lief,   lb.  663 

520.  Semble,  that  Chancery  will  entertain  a  suit  to  adjust  the  pretensions,  or 
settle  the  priorities  of  conflicting  claimants,  where  there  is  a  cloud  hang- 
ing over  the  title  to  lands  which  would  prevent  them  from  sellng  for  a  fair 
market  value.    Anderson^  et  al,  v.  Hooka^daL  704 

"21.  Where  the  vendor  of  lands,  in  answer  to  a  bill  by  the  vendee  for  a  rescis- 
sion, insists  that  the  sale  was  fair  and  bonafidt^  and  an  offer  made  to  him 
to  rescind  would  have  been  unavailing,  the  bill  should  not  be  dismissed  be- 
cause it  is  not  proved,  that  an  offer  was  in  fact  made,  before  it  was 
filed.   mi4}U,dal,y.Boaz,  772 

See  Contract,  10. 

S^e  Contribution,  2.    ^ 

See  Estates  of  Deceased  Persons,  5. 

See  Execution,  Writ  of,  8. 

See  Fraud,  4,  6. 

See  Guardian  and  Ward,  3. 

See  Husband  and  Wife,  6,  7. 

See  Mortgagor  and  Mortgagee,  4. 

See  Practice  in  Chancery,  13, 14,  15,  22* 

See  Principal  and  Surety,  6. 

See  Vendor  and  Vendee,  8, 12,  14, 16,  17. 

CLERK  AND  REGISTER  OF  COURT. 

1.  Where  one  who  was  Clerk  of  a  County  Court,  and  also  guardian  ad  Ktem 
to  a  minor,  received  payment,  as  clerk,  of  a  judgment  rendered  in  ikvor  of 
the  minor,  and  gave  his  receipt  as  clerk,  he  cannot  by  an  entty  upon  hk 
docket  afterwards,  change  the  character  of  the  payment,  so  as  to  make  it 
appear  he  received  it  as  guardian  ad  Ittenu  Hw/nes  v.  fFheat  Sf  FenntB^  239 

•^  The  receipt  of  a  clerk,  like  that  of  any  other  person,  is  open  to  explana- 
tion by  extrinsic  proof,    lb.  S39 

^.  The  clerk  of  a  court  in  which  a  judgment  has  been  rendered,  htm  aodior- 
ity  to  receiye  the  amount  in  money,  before  or  after  an  execntion  hM  is- 
imed.    Ibj,  9B0 
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4.  Neither  a  clerk,  or  sherifl^  hai  authority  to  receive  any  thing  in  payment* 
(^  a  judgment,  or  ezecation,  but  money,  and  a  payment  in  any  thing  el^ef 
would  be  no  discharge  of  the  defendant  in  execution,  though  the  sheriff 
would  be  precluded  by  his  return  from  denying  that  he  had  received  mo- 
ney in  its  discharge.    lb.  239 

5.  Although  the  sherifi*,  by  a  return  of  satisfaction,  subjects  himself  to  pay 
the  pkint^in  coin,  he  has  the  power  to  receive  in  discharge  of  the  writ, 
such  bank  notes  as  are  then  passing  in  the  community  current  as  money, 
although  they  may  not  be  convertible  into  specie  at  pleasure,  at  the  nomi- 
nal amount ;  and  such  a  receipt,  if  bonafickf  will  discharge  the  defendant 
in  execution,  and  fix  the  liability  of  the  sheriff  and  his  sureties.    lb,     239 

CONSIDERATION. 

1.  A  note  given  by  a  purchaser  of  a  subdivison  of  the  public  lands,  as  a  com- 
pensation to  one  who,  previous  to  the  purchase,  had  settled  upon  and  im> 
proved  the  same,  is  not  supported  by  a  consideration  which  will  authorize 
its  recoveiy.    Duncan^  tise,  tfc  v.  £bfi,  128 

2.  A  reservation  of  the  public  lands,  which  is  subject  to  forfeiture  upon  the 
alienation  of  the  reservee,  and  its  voluntary  abandonment,  is  nevertfaelesa 
a  sufficient  consideration  for  the  contract  by  which  the  reservee  agrees  to 
sell  it,  and  receive  slaves  as  an  equivalent — ^the  contract  being  bonajide  on 
both  sides.  And  the  vendor  of  the  slaves  cannot  maintain  an  action  to 
recover  them  back.   Jamea  v.  SooUj  579 

3.  It  is  not  necessary,  in  an  action  upon  the  indorsement  of  a  bill  single,  for 
the  indorsee  to  prove  the  consideration  which  moved  from  him  to  the  in- 

.   dorser— the  statute  makes  the  writing  evidence  of  the  debt  or  duty,  and 

requires  the  defendant  to  deny  it  by  plea,  supported  by  affidavit ;  and  this,, 

although  the  paper  indorsed  was  not  negotiable  at  common  law,  and  the 

indorsement  was  made  in  another  State.    MUUrffColAY.Mclnhfn,   638 

See  Usury,  1. 

CONSTABLE  AND  fflS  SURETIES. 

1.  A  judgment  cannot  be  obtained  against  the  sureties  of  a  constable,  by 
motion,  for  his  default,  after  his  death.  In  such  a  case,  resort  must  be  had' 
to  the  common  law  for  redress.    Jamta  v.  AM  and  Spear,  462 

2.  A  constable's  bond,  taken  in  the  penalty  of  $2,000,  and  not  extorted  co- 
lore fffieU,  is  not  void  as  a  statute  bond.  Bagbyr.  Chandler  if  Chandkr,  770^ 

CONSTITUTIONAL  LAW. 

1.  The  city  of  Mobile,  under  the  provisions  of  its  charter,  authorizing  the 
levy  of  a  tax  upon  real  and  personal  estate  within  the  city,  may  lawfully  as- 
sess a  steamboat  plying  on  the  waters  of  the  Alabama  river,  although  it  ia- 
registered  and  enrolled  as  a  coasting  vessel  under  the  laws  of  the  United 
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States,  if  owned  by  citizens  of  the  State  lendent  in  Mobila  BaiUe  t.  Tke 
Corporatum  o/Mobiky  234 

1L  And  the  city  has  the  same  power  if  the  owner  of  the  boat  is  a  citiaen  of 
another  State,  yet  resident  here  during  the  business  season,  aUhoug^  the 
boat  may  be  assessed,  and  taxes  paid  in  the  State  of  which  the  owner  b  a. 
citizen.    lb.  234 

^  The  act  of  January,  1842,  entitled  an  act  to  prevent  the  sacnfice  of  real 
estate,  is  not  unconstitutional  with  respect  to  creditors  then  in  existenee, 
whether  creditors  at  large,  or  having  obtained  judgment  liens.  And  one 
judgment  creditor  may  redeem  from  another  the  lands  of  their  Mnrnnn 
debtor,  purchased  by  the  latter  at  an  execution  Bale,althoagfa  the  purchas- 
ing creditor  was  a  creditor  at  the  passage  of  the  act  henon  v.  5Aorier,  713 

CONTRACT. 

1.  Two  writings,  connected  by  a  reference  of  one  to  the  other,  or  simulta- 
neously made  in  respect  to  the  same  subject  matter,  and  proved  to  be  parts 
of  an  entire  transaction,  may  be  considered  and  construed  as  constitntiDg 
but  a  single  contract,  in  the  same  manner  as  if  embodied  in  oue  instia- 
ment    SewaU  v.  Henryy  24 

2.  P  agreed  with  H,  to  purchase  a  slave  of  him,  at  the  i»ice  of  $600,  in  Al- 
abama bank  notes,  and  paid  one  hundred  down,  the  slave  remaining  in  the 
possession  of  H.  P  afterwards  tendered  the  amount  in  Georgia  bank  notes 
which  H  declined  to  receive,  but  told  P  to  take  tiie  money  and  exchange 
it  for  Alabama  bank  notes,  and  if  he  could  not  do  so,  he  would  pay  back 
the  money.  P  afterwards  sued  the  representative  of  H,  for  the  $100.  Held, 
that  this  was,  in  effect,  an  unconditional  rescission  of  the  contract,  and  the 
ftdlure  of  P  afterwards  to  tender  the  Alabama  notes,  and  demand  the  slave, 
a  proof  of  his  inability  to  make  the  exchange.    MobUy,  Ea^rj  v.  PidteU,  97 

3.  An  overseer,  by  his  contract,  impliedly  stipulates  that  he  is  qualified  to 
execute  the  trust  reposed  in  him,  and  that  he  will  diligently  superintend 
the  business  of  his  employer,  take  care  of  the  property  confided  to  his 
care,  and  treat  the  slaves  in  his  charge  with  humanity.  Rehaiav.  Browi^ 
rigg,  106 

4.  When  an  overseer  enters  upon  the  disoharge  of  his  duty,  and  continaes 
until  he  is  dismissed  by  his  employer,  in  an  action  for  his  year's  wages,  he 
need  not  prove  that  he  performed  his  services  faithfully,  as  a  presumption 
arises  that  such  is  the  fact,  from  his  being  permitted  to  remain  on  the  plan- 
tation, and  it  then  devolves  on  the  employer,  to  establish  a  sufficient  cause 
for  dismissing  him.    lb,  107 

5.  When  an  act  is  done,  or  omitted,  which  would  justify  the  employer  in 
dismissing  the  overseer,  he  must  act  promptiy,  as  he  will  not  be  justified  in 
aftetwards  dismissing  him  for  that  cause.    lb,  107 
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6.  P  purchased  some  slaves  of  H,  for  $1400,  upon  which  A  and  B  had  mort- 
gages, the  lalier  being  the  eldest,  paid  down  $1000,  and  executed  his  note 
for  $400,  H  agreeing  to  satisfy  both  mortgages.  At  the  time  of  the  sale, 
the  slaves  were  in  the  possession  of  A,  to  whom  H  delivered  the  note  of 
$400,  and  obtained  possession  of  the  slaves,  which  he  delivered  ever  to  P. 
H  did  not  satisfy  the  mortgage  of  B,  and  P  was  compelled  to  pay  upon  it 
a  larger  sum  than  the  amount  of  the  note.  Suit  being  brought  on  the  note 
in  the  name  of  H,  for  the  use  of  A  against  P — ^Held,  tiiat  if  P  was  privy  to^ 
and  assented  to  the  agreement  between  H  and  A,  by  which  the  former  ob- 
tained possession  of  the  slaves  from  A,  he  could  not  defend  himself  against 
the  payment  of  the  note,  by  proving  that  he  had  been  compelled  to  pay  a 
larger  sum  for  H,  but  in  the  absence  of  such  proof,  A  must  be  understood 
as  having  delivered  up  the  slaves,  on  the  responsibility  of  H,  and  had 
therefore  no  greater  rights  than  H  would  have,  if  suing  for  his  own  benefit. 
Pippin  V.  HunHngUmf  228 

7.  Where  one  had  the  pre-emption  right  to  enter  certain  lapd,  which  anoth- 
er agreed  to  advance  the  money  and  enter,  provided  the  entry  was  made 
in  his  own  name,  and  that  upon  being  repaid  the  purchase  money,  he 
would  convey  the  land — ^Held,  that  this  contract,  if  in  writing,  and  signed 
by  the  party  to  be  charged,  could  be  enforced  after  a  payment  of  the  pur- 
chase money,  either  in  equity,  for  a  specific  performance,  or  by  action  at 
law,  to  recover  damages  for  its  breach.    Kizer  v.  Lodc^  269 

8.  Where  one  party  stipulates  with  another  to  pay  him  fiily  dollars  per  mordh 
for  four  months,  for  his  services  as  clerk  in  a  store,  and  then  refuses  to  al- 
low the  services  to  be  performed,  without  a  sufficient  cause,  the  party  en- 
gaged as  a  clerk,  may  immediately  commence  an  action  against  his  em- 
ployer, and  recover,  not  only  the  damages  sustained  by  the  breach  of  con- 
tract at  the  time  suit  was  brought,  but  such  as  may  be  developed  up  to 
the  trial.  And  although  the  declaration  alledges  that  the  four  months 
had  expired,  without  making  any  reference  to  tiie  time  when  it  was  filed 
or  the  issuing  of  the  writ,  it  cannot  prejudice  the  finding  of  the  jury,  where 
the  proof  is  ample  to  show  a  good  cause  of  action,  09  stated  by  the  plain- 
tiff   Davis  V.  Jhfres,  292 

d.  A  contract  may  be  rescinded  in  part,  and  stand  as  to  the  residue,  by  the 
consent  of  the  parties  to  it    Borum  v.  Garland  andBorum,  452 

10.  A  contract  made  by  a  man  of  fair  understanding,  would  not  be  set  aside 
merely  because  it  was  a  rash,  improvident  or  hard  bargain ;  yet  if  made 
with  a  person  of  imbecile  mii^d,  the  inference  is,  that  it  was  obtained  by 
curcumvention  or  undue  influence,  so  as  to  throw  upon  the  other  party  the 
onus  of  showing  its  fairness.    Jtaan,  d  al.  v.  Toxdmin^  662 

11.  A  resolution  by  the  Directors  of  a  Rail  Road  Company,  that  the  stock- 
holders might  relinquish  one  half  of  their  stock,  and  the  payments  previ- 

128 
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odflly  made  accounted  for  na  if  made  on  the  stock  retained,  provided  the 
stockholders  paid  all^the  calls  subsequently  made  by  the  dicrectoiy,  is  in 
the  nature  of  a  contract,  entered  into  between  the  corporation  and  its  mem- 
bers, and  is  not  on  its  face  illegal  or  improper*  Cooper  v.  FVedaidt,  738 
12.  S  exchanged  with  D,  a  sulky  for  a  wagon,  agreeing  that  he  would  put  it 
in  good  repair,  and  accordingly  instructed  a  carriage  maker  to  make  cer- 
tain repairs,  amounting  to  $19  50,  for  which  he  paid.  D,  to  whom  the 
carriage  maker  was  indebted,  directed  other  repaus  to  be  made,  amount- 
ing to  (13,  which  were  necessary  to  put  the  sulky  in  the  condition  in 
which  S  stipulated  it  should  be ;  this  sum  S  refuses  to  pay.  Hdd^  that  in 
cases  in  which  the  amount  in  controversy  is  so  small,  the  court  looks  ra- 
ther to  its  equity  and  justice,  than  the  strict  rules  ordinarily  applied  at 
law :  that  S  was  not  liable  to  the  carriage  maker  for  the  (13,  but  D  was 
liable  in  virtue  of  his  contract;  that  as  the  caznage  maker  was  indebted 
to  D,  he  might  retain  it  firom  his  indebtedness,  and  D  recover  it  of  Sb  Dt 
Bardv.SndOty  788 

See  Chancery,  17. 
See  Consideration,  2. 
See  Evidence,  37. 
SeePajrment,  1. 
See  Principal  and  Surety,  13. 
See  Promise,  1. 

CONTRIBUTION. 

1.  A  surety  who  discharges  the  debt  of  an  insolvent  principal,  by  a  payment 
in  money,  and  in  his  own  note,  which  is  received  by  the  creditor  as  pay- 
ment, and  the  evidence  of  the  original  debt  given  up,  may  sue  a  co-sore^ 
for  contribution.    Pinkrion  v.  TalM/enro^  548 

%  A  surety  who  has  paid  the  debt  of  a  dead,  and  insolvent  principal,  and  laid 
his  claim  before  the  Oiphans'  Court,  at  the  same  time  that  he  is  soing  a 
co-surety  for  contnbution,  will  be  held  a  trustee  for  such  co-surety  for<Hie 
half  the  amount  lecovered  in  the  Orphans'  Court;  but  cannot  be  restiain- 
ed  from  proceeding  in  Chanceiy,  until  the  final  settlement  and  order  of 
distribution,  although  he  is  the  administrator  of  the  principal  debtor.  Ik  548 

9.  A  judgment  was  obtained  against  the  sheriff  and  his  sureties,  for  the  de- 
fiiult  of  the  sheriff,  in  not  making  the  money  on  a  judgment  against  R.  P. 
one  of  the  sureties  to  the  official  bond.  An  execution  issued  on  the  jndg* 
ment  against  the  sherifl^  was  levied  on  some  slaves  of  R.  P.,  who  gave  a 
forthc<Mning  bobd,  with  S.  as  his  surety.  This  bond  was  forfeited,  and  an 
execution  issued  against  the  sheri^  and  his  silreties,  and  including  S.,  the 
surety  to  the  forfeited  bond;  which  last  execution  Sr  discharged^   HM, 
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that  he  could  not  sue  the  sureties  of  the  sheriff  for  contribution.    libpat^ 
rkk'sAdm'rY.  Hilly  784 

CORPORATIONa 

1.  The  city  of  Mobile,  under  the  provisions  of  its  charter,  authorizing  the 
levy  of  a  tax  upon  real  and  personal  estate  within  the  city,  may  lawfully  as- 
sess a  steamboat  plying  on  the  waters  of  the  Alabama  river,  although  it  is 
registered  and  enroUed  as  a  coasting  vessel  under  the  laws  of  the  United 
States,  if  owned  by  citizens  of  the  State  resident  in  Mobile.  BaUle  v.  Tht 
CorporcBtum  o/MobUcy  ^  234 

d.  And  the  city  has  the  same  power  if  the  owner  of  the  boat  is  a  citizen  of 
another  State,  yet  resident  here  during  the  business  season,  although  the 
boat  may  be  assessed,  and  taxes  paid  in  the  State  of  which  the  owner  is  a 
citizen.    lb.  234 

3.  A  corporation,  as  well  as  a  natural  person,  is  bound  by  those  acts  which 
create  a  presumption  of  agency.  But  when  an  efibrt  is  made  to  prove  the 
fact  of  agency,  by  an  order  on  the  corp(NUtion  books,  the  books  then^ 
selves  must  be  produced,  or  secondary  evidence  of  their  contents,  ailer  no- 
tice to  produce  them.    The  Monigomay  ILKCQ.ifc  v.  Ifurrty         513 

4.  The  execution  of  a  note  to  a  corporation  by  its  corporate  name,  is  an  ad- 
mission of  the  fact,  und  prima  facie  evidence  of  the  existence  of  the  char- 
ter of  the  company,  and  uier  under  it,  under  the  plea  of  md  Hd  corpora- 
tion,   lb.  513 

5.  The  decision  in  the  case  of  Crocheron  v.  The  Bank  at  Montgomery,  5 
Ala.  251,  reconsidered  and  affirmed.  WhdHone  v.  The  Basnk  at  Moni- 
gomeiyy  875 

6.  A  witness  who  is  a  director  of  a  bank,  cannot  be  asked  whether  the  other 
directors  of  the  bank  and  Iiimself,  knew  with  what  intention  a  rail  road 
company  issued  certain  bills  or  notes.    lb,  875 

See  Contract,  11. 

See  Garnishment  and  Garnishee,  13. 

See  Principal  and  Agent,  4 

COSTS,  AND  SECURITY  FOR. 

1.  Under  an  order  requiring  a  plaintifr  to  give  security  for  costs  ^  by  the  next 
tenn,"  or  upon  the  failure  to  do  so,  the  suit  stand  dismissed,  it  is  allowable 
for  hun  to  give  the  security,  any  time  at  or  before  the  next  calling  of  the 
cause,  at  least  during  the  term  to  which  the  canse  was  continued.  Bme 
V.  BiUingy  963 

2.  Since  the  passage  of  the  act  of  4th  Febraaiy,  1843,(Act9 1843,  p.  19,)no 
clerk  is  entitled  to  recover  more  than  twenty-five  cento  for  issuing  an  alias 
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execution  in  a  bank  suit,  although  the  judgment  was  obtained  by  the  bank 
prior  to  that  time.    BnmdiBcmkat  Mobile  v.  Thonqmrnij  295 

3.  A  party  on  whom  the  paternity  of  a  bastard  child  is  established,  by  judg- 
ment, is  liable  to  pay  costs.  Berryman  v.  7^  Judge  of  the  Counhf  Onai 
ofLawrtnetj  455 

4.  A  decree  upon  the  final  settlement  of  the  guardian's  accounts  will  not  be 
reversed  at  the  instance  of  the  ward^  because  the  Orphans'  Court  has  di- 
rected each  party  to  pay  his  own  costs.  Cunningham  and  w^t  v.  Pocl^  615 

See  Executors  and  Adminstrators,  13. 
See  Practice  at  Law,  6. 

COURT,  SUPREME. 

See  Error,  Writ  of,  12. 
Pee  Practice  at  liaw,  6. 

COURT,  CHARGE  OP. 

1.  When  a  jury  disagree  with  regard  to  the  evidence,  and  return  to  the  cooit 
for  further  instructions,  it  is  no  error  for  the  Judge  to  remark,  that  it  was 
more  probable  the  recollection  of  a  majority  of  the  juiy  was  correct,  than 
that  of  the  minority,  as  there  was  nothing  to  show  it  was  intended  to  in- 
struct the  minority  to  yield  their  opinion.    Tht  State  v.  Blackvxil,        79 

2.  It  is  the  duty  of  the  court,  when  required  to  do  so,  to  expound  written 
testimony.    Branch  Bank  at  Mobile  v.  Boykin^  320 

3.  A  charge  which  assumes  a  fact  bs  proved,  which  does  not  appear, maybe 
properly  refused,  although  that  fact  is  immaterial,  and  if  the  proper  charge 
is  subsequently  given,  the  refusal  will  be  placed  to  the  form  and  not  the 
substance  of  the  charge.     Ycafboroagh  v.  Mo99^  382 

4.  When  no  question  of  adverse  title  is  raised,  a  charge  upon  that  branch 
may  be  properly  refused,  and  when  the  claimant  makes  title  under  the  de- 
fendant in  execution,  the  only  question  is  as  to  the  bonafdes  of  the  trans- 

^  action,    lb.  382 

5.  If  a  charge  of  the  court  is  considered  ajnbiguous,  an  explanation  of  it 
should  be  asked  at  the  time.  It  is  not  sufficient  to  reverse  a  cause,  that 
the  jury  may  possibly  have  been  misled,  where  there  was  not  any  just 
ground  for  misapprehension.    Borumy,GcarUtnda7idBorum,  452 

6.  When  two  papers  are  before  the  jury  as  evidence,  one  ofwhich,  if  sot  part 
of  the  same  transaction  with  the  other,  will  naturally  affect  the  right  of 
the  plaintiff  to  recover,  but  will  not  if  the  transaction  is  one  and  the  suae; 
the  court  does  not  submit  a  question  of  law,  when  it  instracts  the  jiny  to 
ascertain  to  what  extent  one  of  the  papers  will  affect  the  plaintifi^s  right& 
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COURT,  CHARGE  OP— cowtiotjed. 

The  charge  will  be  constanied  with  reference  to  the  question  of  identity 
Givens  v.  Latoler,  543 

7.  When  the  defence  interposed  will  not  warrant  a  charge  in  favor  of  a  de- 
fendant, a  judgment  will  not  be  reversed,  although  the  cause  is  submitted 
to  the  juiy  on  a  charge  which,  under  other  circumstances,  might  be  erro- 
neous.   ^^rmsUad'v.  Thomas^  580 

8.  The  court  cannot  pass  upon  the  effect  of  testimony,  when  the  question  to 
be  determined  is,  whether  an  act  was  done  with  a  fraudulent  intent  or  not^ 
CostdU)  V.  Ktho  and  Thompson,  937 

9.  When  the  court  commits  an  error  in  a  charge  to  the  jury,  an  appellate 
court  will  not  refuse  to  reverse  it,  because  the  record  discloses  a  fact 
which  would  make  the  error  unimportant ;  it  not  appearing  that  such  fact 
had  been  relied  on  by  one  party,  or  controverted  by  the  other,  or  any  ques- 
tion raised  upon  it  in  the  court  below.    lb,  937 

See  Error,  Writ  of,  2,  4. 
See  Evidence,  62. 
See  Warranty,  2. 

CRIMINAL  CASES,  PROCEEDINGS  IN. 

1.  The  tenth  chapter  of  the  penal  code  provides  the  manner  by  which  grand 
jurors  shall  be  constituted,  and  one  constituted  in  any  other  mode  has  no 
legal  warrant  When,  however,  the  board  of  ofBcers  intrusted  with  the 
selection  of  the  juiy,  has  made  the  necessary  certificate,  there  is  no  mode 
by  which  its  action  can  be  collaterally  called  in  question  or  re-examined. 
The  State  v.  Brooks.  9 

2.  Although  the  board  is  limited  to  the  selection  of  individuals  who  are 
house-holders  and  free-holders,  and  of  integrity  for  character  and  sound 
judgment,  and  cannot  lawfully  select  individuals  of  various  specified  avo- 
cations, professions  and  callings,  yet  the  selection  of  those  wiU  not  vitiate 
an  indictment  found  by  a  jury  of  which  they  are  members.    lb.  9 

3.  The  11th  section  of  the  8th  chapter  of  the  "Penal  Code,"  which  author- 
esthe  entry  of  b,  noUe  prosequi  where  the  accused  will  not  assent  to  the 
amendment  of  tiie  indictment,  and  the  variance  between  the  allegations 
and  the  proof  adduced,  is  such  as  will  authorize  his  acquittal,  cannot  be 
extended  by  construction,  so  as  to  permit  a  noUe  prosequi  to  be  entered, 
and  a  new  uidictment,  with  allegations  materially  dissimikr,  to  be  pre- 
ferred. Such  second  indictment  will  not  come  within  the  saving  of  the 
section  in  respect  to  the  statute  of  limitations.    The  State  v.  Dunham,  76 

4.  When  the  evidence  disclosed  that  the  defendant  presented  a  gun  within 
shooting  distance  of,  and  against  the  prosecutor,  who  waa  then  armed  with 
a  knife,  and  about  to  attack  the  defendant,  this  is  no  assault,  if  there  was 
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no  attempt  to  use  the  gon,  or  intention  to  use  it,  unleaa  first  assailed  with 

the  knife.    Tht  StaU  v.  EhdaoeOy  79 

5.  Where  several  persons  are  jointly  indicted  for  a  felony,  they  cannot  claim 

separate  trials  as  a  matter  of  right,  although  they  sever  in  their  pleas:  bat 

the  court,  in  its  discretion,  may  allow  them  to  be  tried  separately.    Hauh 

kina  v.  Tht  Statej  137 

&  Where  the  verdict,  recited  in  the  judgment  entry,  affirms  the  defendant's 

guilt,  as  charged  in  the  indictment,  but  is  defectively  stated  in  what  fbl- 

lowB  the  coruideratum  eat,  the  latter  recital,  as  it  is  not  a  necessaiy  part  of 

the  judgment,  may  be  rejected  as  surplusage.    lb,  137 

7.  Although  the  act  of  1807,  authorizing  the  judge  to  respite  the  sentence, 

when  he  reserves  questions  as  novel  and  difficult,  may  yet  be  in  force,  it 

is  now  proper  to  render  the  judgment  in  conformi^  with  the  1st  sectioii, 

13th  chap.  Penal  Code.    The  Stale  v.  Glaze,  283 

See  Abatement,  9. 

See  Detinue,  1. 

See  Evidence,  72,  73. 

See  Indictments,  4,  6. 

See  Jury  and  Juror,  4,  6. 

See  Trover,.  2. 

CURTESY,  TENANT  BY. 

1.  Where  the  father  and  mother  intermany  after  the  birth  of  a  child,  the 
offspring  of  their  illicit  intercourse,  and  the  wife  die  without  iasue  sabee- 
quently  bom,  the  child  becomes  legitimate  in  virtue  of  the  statutes,  and 
the  husband  shall  be  tenant  by  the  curtesy  of  the  lands  of  which  the  wife 
was  seized,  and  did  not  alienate  previous  to  their  marriage.  Hvxder  v. 
WkitwoHk,etux.€taL  965 

CUSTODY  OF  THE  LAW. 

See  Sales. 

DAMAGES. 

1.  T  he  master  or  mistreas  of  a  slave,  when  assaulted  by  another,  may  com- 
mand the  slave  to  aid  in  repelling  the  threatened  injury ;  but  the  employ- 
ment of  such  an  instrument  of  defence,  would  of  itself  aggravate  any  n^ 
jury  which  might  result,  and  enhance  the  damages,  unless  the  threatened 
danger  was  so  immiment,  as  to  render  a  resort  to  any  means  justifiable,  or 
at  least  excusable,  to  prevent  irreparable  iiyuiy.  Pkikston  and  Wife  v. 
Qreene  and  mfe^  19 

9.  Nominal  damages  aie  always  proper,  when  abroach  of  doty  is  made  oat, 
and theeztent oftheinjmy  18  notdiown by theevidenca  Bqglgi^iiK,^. 
V.  Ihrris^  173 
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a  In  actioi^agamst  the  sureties  of  a  sheriff  far  his  neglect  in  releasing  a 
boat  attached  under  admiral^Tprocess,  the  fact  that  a  subsequent  sheriff, 
to  wfaom'final  process  was  issued,  could  have  seized  and  sold  it,  is  not  suf- 
ficientto  mitigate  the  damages,  unless  the  plaintiff  is  connected  with  the 
last  neglect,  by  some  wilful  default    A.  173 

4.  The  proper  measure  of  damages  upon  a  bond,  conditioned  that  a  third  per 
son  shallj  convey  title  to  land,  is,  the  value  of  the  land  at  the  time  when 
the  title  was  to  be  conveyed,  with  interest  on  that  valve  to  the  time  of  triaL 
PinksUmv.  Hide.  252 

See^Attachment,  7. 
See  Evidence,*33,  34. 
See  ^Trover,  1. 

DEBTOR^  AND^CREDITOR. 

!•  When^an  account  is  made  out  by  the  creditor,  and  receipted  by  him,  the 
presumption  arises  that  it  was  paid  by  the  debtor.  If  the  creditor  in  the 
receipt,  states,  that  he  received  the  money  from  a  third  person,  it  is  evi- 
dence of  that  fact  against  the  debtor.  So  also,  if  at  the  time,  he  had  ver- 
bally admitted,  or  declared,  such  to  be  the  fact,  it  would  be  competent  tes- 
timony  against  the  debtor,  as  a  part  of  the  re«  geaUt,  His  subsequent  ad- 
missions or  declarations,  are  not  evidence  of  the  &ct  being  mere  hearsay* 
HaaniBon  v.  Hani$mi^  aMr,  73 

2k  A  deed  by  a  husband,  conveying  his  property  in  trust  for  the  use  and  ben- 
efit of  his  wife,  and  children,  without  any  consideration,  but  the  existing 
marriage,  is  void,  as  to  the  existing  creditors  of  the  husband.  CoMlo  fy 
Ktho  V.  Thon^pmtn,  937 

See  Constitutional  Law,  3. 

See  Fraud,  1,  2,  7,  8,  9. 

See  Execution,  Property  Exempt  from,  3,  4. 

See  Husband  and  ^ Wife,  6,  6,  7. 

See  Trust  and  Trustee,  2, 3. 

DEEDS  AND  BONDa 

1.  When  the  obligation  is  to  be  void  if  the  principal  obligor,  and  £,  his  wife 
in  a  convenient  time  after  she  comes  of  age,  shall  execute  and  deliver  ti- 
tles to  certain  lands,  which,  in  the  condition,  are  recited  as  lands  of  the 
wife  sold  by  the  husband,  this  binds  the  obligors  to  procure  a  conveyance 
in  fee  by  the  wife,  and  not  merely  her  dower  estate.  Ptnibfon  v.  £2ute,252 

5.  In  an  action  upon  a  bond,  which,  in  effect,  is  a  covenant,  that  a  third  per- 
son shaU  convey  title  in  a  specified  time,  it  is  immaterial  that  the  obligor 
retains  or  has  abandoned  the  possession  of  the  lands.    i5.  253^ 
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DEEDS  AND  BONDS— contiitued. 

3.  The  proper  measure  of  damages  upon  a  bond^  conditioned  that  a  third 
person  shall  convey  title  to  land,  is,  the  value  of  the  land  at  the  time  when 
the  title  was  to  be  conveyed,  with  interest  on  that  value  to  the  time  of  triaL 
lb.  253 

4.  A  surety  to  a  writ  of  error  bond,  must  be  a  resident  citizen  of  the  Stite. 
Snedicor  v.  Bamett,  431 

6.  Where  one  conveys  property  by  way  of  mortgage  or  deed  of  tzmt  to  se- 
cure a  debt  really  and  bonafde  due,  and  by  the  same  instrument  provides, 
that  after  it  is  satisfied  a  simulated  debt  professedly  owing  to  another  per 
son,  shall  be  paid  from  the  proceeds  of  the  same  property,  the  deed  is  not 
void  as  to  the  real  creditor,  if  he  did  not  participate  in  the  fraud  of  the 
grantor.  A  deed  may  be  void  in  part,  not  only  at  the  Common  Law,  bnt 
by  statute  also,  and  stand  good  for  the  residue.    Anderson  v.  Hookg,    7M 

6.  A  constable's  bond,  taken  in  the  penalty  of  $2,000,  and  not  extorted  co- 
lore qfficii,  is  not  void  as  a  statute  bond.  BagbyY,  Chandlarif  CtouOo-yTTO 

DEEDS,  AND  REGISTRY  OP. 

1.  A  mortgage  of  personal  property,  for  the  purpose  of  secuzing  a  debt,  k 
embraced  by  the  act  of  1828,  ''More  efiectually  to  prevent  frands,  and 
fraudulent  conveyances,  and  for  other  purposes,'*  and  will  be  operative 
against  **  creditors  and  subsequent  purohasers,"  who  have  notice  of  its  ex- 
istence, although  it  was  not  registered  within  the  time  prescribed.  SmUk 
fy  Co.  V.  Zurdier,  208 

2.  The  statutes  of  this  State  authorize  the  registration  of  a  deed  conveying 
land  at  any  time  after  the  expiration  of  the  period  prescribed  for  that  pur- 
pose, and  when  thus  recorded  makes  it  operates  from  the  day  of  registra- 
tion as  to  ''  creditors  and  subsequent  purchasers."  But  the  "  creditors" 
referred  to  are  not  creditors  at  large — they  are  such  as  h&ve  obtained  a 
lien  by  the  recovery  of  a  judgment,  &c.;  as  to  the  fonner,  the  purchase!^ 
titie  might  be  protected,  by  recording  his  deed  at  any  time  before  a  lien 
attached.   Damd  y.  SorreUs  and  anofher,  436 

DEMURRER. 

].  Where  ajudgmentninhas  been  rendered  against  joint  and  several  re- 
cognizors, some  of  whom  have  rogularly  executed  and  acknowledged  i3bB 
recognizance,  the  question  whether  the  others  aro  bound  as  recognizoiBy 
cannot  be  raised  upon  a  joint  demurrer  to  a  scire  facias  against  all  the  par- 
ties to  the  judgment  nisL    HaU,  etaLv.  The  State,  827 

2»  In  a  suit  upon  an  official  bond,  the  name  of  the  nominal  plaintiff  is  foaa, 
and  not  substance,  and  therefore  a  mistake  in  that  respect,  is  not  lesched 
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by  a  general  demurrer,  and  is  amended  after  judgment  by  other  parts  of 
the  record.    The  Governor y  tue,  9fc,  t.  Daois  if  BoUnsony  917 

See  Abatement,  4. 

See  Pleading,  6,  10. 

DEMURRER  TO  EVIDENCE. 

1.  H,m  answer  to  a  letter  from  R,  writes  to  the  latter  that  he  had  received 
from  W  P  T,  Mrs.  T^s  debt  on  her  relations,  &c.,  to  indemnify  him  as 
surety  for  W  P  T ;  admitted  that  he  had  collected  three  hundred  dollars, 
part  of  the  debt,  and  stated  if  certain  steps  were  pursued,  more  might  be 
collected — ^insisted  on  retaining  for  trouble  and  expenses  of  collection,  and 
holding  the  remainder  of  the  money  in  hand,  for  his  indemnity  as  above 
stated.  An  action  being  brought  by  Mrs.  T  against  H  for  money  had  and 
received,  the  defendant  demurred  to  the  evidence :  Hddy  that  although  the 
first  name  of  Mrs.  T,  was  not  expressed  in  the  letter,  it  would  be  intended 
(upon  demurrer,)  from  the  plaintiff's  possession  of  the  letter,  that  she  was 
tlie  person  referred  to :  that  it  was  not  asserted  in  the  letter  that  W  P  T  was 
Mrs.  T's  agent,  or  otherwise  authorized  to  control  the  demand ;  consequent- 
ly he  could  not  have  authorized  H  to  collect  the  demand  for  his  indemnity, 
and  the  latter  cannot  retain  what  he  has  received  for  that  purpose,  or  any 
part  of  it,  to  compensate  him  for  trouble  and  expense.  Hardie  v.  Tumety  110 
3.  In  an  action  against  the  indorsers  of  a  note,  which  purported  to  have  been 
indorsed  under  a  power  ofattomey,  the  defendants  denied  the  indorsement, 
and  demurred  to  the  evidence,  which  recited  that  the  execution  of  the 
power,  as  well  as  the  note  on  which  the  plaintiff  sought  to  recover  judg- 
ment, were  proved ;  it  will  be  intended,  as  the  making  of  the  note  was  not 
a  point  in  issue,  that  the  indorsement,  and  not  the  execution  of  the  note, 
was  in  fact  proved.  The  P.fy  J^  Bank  of  MobUe  v.  Kiv^y  Upaon  fy  Co.  279 

DEPOSITIONS. 

1.  It  is  not  error  to  admit  a  deposition  as  evidence,  because  one  or  more  of 
the  questions  proposed  upon  the  cross-examination  were  not  directly  an- 
swered as  they  should  have  been,  if  the  facts  sought  to  be  elicited  may  be 
ascertained  from  answers  given  in  other  parts  of  the  deposition,  and  there 
is  nothing  in  the  answers  made  from  which  it  may  be  inferred  that  the 
witness  designed  to  answer  evasively,    ^pence  v.  MiicheUy  744 

2.  A  motion  to  suppress  a  deposition  in  a  suit  at  law,  which  has  been  taken 
pursuant  to  statute,  is  addressed  to  the  sound  discretion  of  the  court,  and 
should  never  be  allowed,  when  made  for  the  first  time  at  the  trial,  lb.  744 

3.  A  package  containing  a  deposition  taken  in  Texas,  upon  which  is  a  cer- 
tificate purporting  to  be  made  by  the  post  master  at  Richmond,  Texas, 

129 
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to  the  effect  that  it  was  deposited  in  his  office  by  one  of  die 
ers,  which  is  post-marked,  Richmond,  Texas,  the  woid  ship  printed  on  tiie 
envelope,  and  addressed  to  the  Clerk  of  the  Circuit  Court  of  Dallas  comi- 
ty, Cahawba,  and  also  post-marked  New  Orleans,  if  the  package  readies 
its  destination  without  any  mark  of  violence,  it  Lb  prima  fade  evidence 
that  it  was  fairly  transmitted.    Baboock  v.  HunHnglon,  869 

DETINUE. 

1.  The  owner  of  stolen  goods  may  mMnfain  detinue,  or  trover,  against  a  par- 
chaser  from  the  thief,  although  the  latter  has  never  been  prosecuted,  and 
although  the  owner  had  just  reason  to  believe  the  goods  were  stolen  from 
lum  by  the  individual  named  as  the  thie£    Beasdey  v.  MUchdly  780 

DOWER. 

1.  The  Orphans'  Court  has  not  jurisdiction  of  a  petition  for  the  allotment  of 
dower.    Barney  v.  IVotonar  ani  wifty  901 

2.  An  allotment  of  dower  cannot  be  made  under  the  statute,  but  in  those 
cases  where  the  dower  estate  can  be  designated  by  metes  and  bounds. — 
lb.  901 

3.  Upon  the  petition  of  the  widow,  her  right  to  dower  may  be  ajscertained  by 
the  court,  those  claiming  adversely  being  cited  to  contest  it ;  and  when 
the  allotment  is  made,  she  is  to  be  put  into  actual  possession,   ib.        901 

4.  Dower  cannot  be  claimed  against  several  alienees  from  the  husband,  by 
the  same  petition.    Ih.  901 

5.  Where  the  husband  aliens,  the  widow  is  not  dowable  of  the  enhanced 
value  of  the  property,  by  the  erection  of  buildings,  and  other  improve- 
ments made  by  the  alienee,  but  of  the  value  of  the  land  at  the  time  of  the 
alienation.  Quere?  as  to  the  increase  of  the  value  of  the  property,  from 
the  operation  of  other  causes,  not  connected  with  improvements  made  by 
the  purchaser.    lb.  901 

EJECTMENT  AND  TRESPASS  TO  TRY  TITLES. 

I.  A  patent  firaudulently  obtained,  or  which  has  issued  in  violation  of  hw, 
is  void,  and  does  not  autiiorize  a  recoveiy  against  a  parly  in  possession  un- 
der color  of  title.  But  a  mere  intruder  cannot  insist  upon  the  invalidity  of 
the  patent;  and  where  the  defendant  offers  no  evidence  to  justify  his  pos- 
session, the  fkir  inference  is,  that  he  is  an  intruder.  Oommeltn  v.  A&»- 
Uxy  594 

3.  ^uere^  May  not  the  plaintiff  in  ejectment  recover  against  a  trespasser 
upon  proof  of  previous  possession,  without  any  documentary  evidence  of 
tide.   J^.  595 

See  Husband  and  Wife,  1,  2. 
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ELECTIONS,  CONTESTED,  &c. 

1.  Upon  a  contested  election  for  the  office  of  Clerk  of  the  County  Court  of 
Mobile,  the  Chtsuit  Judge  certified  the  result  of  a  le-count  of  all  the  votes 
was,  that  the  relator  had  732  votes,  and  the  next  highest  candidate  730 
vot^  but  therefore  certified  the  election  to  be  void,  according  to  the  she- 
riff s  certificate :  Held — 

First— That  the  action  of  the  Circuit  Judge  under  the  statute,  is  that  of 
a  supervisor  of  the  election,  and  that  as  such,  he  has  no  power  to  declare 
an  election  void,  unless  the  manner  of  conducting  it  is  illegal — ^that  amis- 
take  by  the  managers  in  ascertaining  the  result,  will  not  vitiate  the  elec- 
tion, and  the  Judge  should  have  certified,  that  the  person  having  the  high- 
est number  of  legal  votes  was  elected. 

Second — ^That  when  an  election  is  contested,  it  would  be  improper  for 
the  Judge  of  the  County  Court  to  admit  the  Clerk,  without  the  production 
of  a  commission  from  the  executive,  or  something  equivalent  to  it,  in  the 
absence  of  a  judicial  decision  by  a  competent  court  The  Stale  ex  reL 
Thompson  v.  The  CSrcuU  Judge  ofMobiky  338 

See  Mandamus,  1,  2. 

ERROR,  WRIT  OP. 

1.  Before  this  Court  can  sustain  a  judgment  of  the  Court  below,  when  an 
error  has  been  committed,  it  must  be  of  such  a  nature,  that  it  is  impossible 
any  injury  could  have  accrued  to  the  party  against  whom  it  was  commit- 
ted.   Pinkstan  and  wife  v.  Chrtene  and  wife,  19 

2.  Although  the  evidence  stated  in  the  bill  of  exceptions  may  not  seem  to 
warrant  the  verdict,  yet  an  appellate  court  will  not  reverse  where  no  ques- 
tion was  made  to  the  jury,  on  the  effect  of  the  evidence.  Rhodes  v.  £iAer- 
rody  63 

3.  When  a  charge  is  not  full,  upon  the  evidence  beibre  the  jury,  or  is  even 
ambiguous,  tiiis  is  no  cause  for  leveisal,  when  no  instructions  beyond 
those  given  are  asked  for.    lb.  63 

4.  This  Court  will  not  reverse  on  the  ground  that  too  much  damages  are  giv- 
en, assuming  the  evidence  stated  in  the  bill  of  exceptions  as  f\imishing 

the  rule,  when  no  specific  instructions  are  asked  to  the  jury  on  the  mea- 
sure of  damages,    lb.  63 

5.  It  is  not  sufficient  to  prevent  a  reversal,  when  the  proof  shown  by  the  op- 
posite party  warrants  the  inference  that  no  action  can  be  maintained ;  it  is 
only  when  the  case  made  by  the  party  himself  is  not  sufficient  to  enable 
him  to  recover  or  defend ;  or  when  he  has  had  the  benefit  of  his  claim,  or  de- 
fence, under  another  phase  of  his  case,  that  this  court  will  not  reverse,  al- 
though error  has  intervened.    Jaekeony.  Getrm,  114 

6.  Inferior  cumulative  evidence  to  the  same  point,  is  no  reason  for  reversing 
ajudgment,  though  improperly  admitted.    Garrett  v.  JR^wSAnV,        134 

7.  When  an  immaterial  issue  is  tried,  a  repleader  will  in  general  be  award- 
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ed ;  but  where  the  cause  is  also  tried  upon  thegmeral  iwue,  and  the  party 
complainiDg  may  have  had  eveiy  advantage  under  it,  which  he  could  have 
had  if  the  appropriate  issue  had  been  joined,  upon  the  special  plea,  and 
there  is  nothing  in  the  record  to  indicate  that  he  was  prejudiced,  an  appel- 
late court  will  not  reverse  the  judgment,  that  another  trial  may  be  had. 
Shippey  and  cmolhar  v.  EagUooadj  198 

8.  When  a  matter  is  properly  submitted  to  a  jmy,  by  the  Orphans*  Court, 
and  its  decision  is  adopted  by  the  court,  it  cannot  be  reviewed  in  this  court. 
WiUi^  Mm'r  v.  The  Heirs  of  fTUlis,  330 

9.  Where,  upsn  a  motion  to  enter  satisfkction  of  a  judgment,  the  record  and 
decree  in  a  Chancery  cause,  between  the  same  parties,  whs  offered  in  ev- 
idence by  the  defendant,  as  an  answer  to  the  motion,  and  the  court  decid- 
ed, that  the  precise  point  then  before  it,  was  decided  in  that  suit,  and  was 
a  bar  to  that  motion,  this  court  cannot  review  the  decision,  unless  the  pro- 
ceedings in  the  Chanceiy  cause  are  before  it  It  will  make  no  difference 
that  the  court  had  previously  committed  an  error,  which  would  have  been 
sufficient  to  reverse  the  cause.  The  error  was  inunaterial,  if  the  court 
was  correct  in  the  effect  it  ascribed  to  the  decree  in  Chanceiy,  and  it  de- 
volved on  the  party  complaining  of  it,  to  show  affirmatively  that  the  court 
erred.   Lyon  v.  Krebsj  426 

10.  Where  a  paper  is  sent  up  with  the  transcript  which  is  not  necessarily  a 
part  of  the  record,  it  will  not  be  noticed  by  an  appellate  court,  unless  it 
appears  to  have  been  made  such,  or  at  least  to  have  been  acted  on  by  the 
court  below.    LandreOCs  AdnCr  v.  LandrdlCs  Diatrihvieets  430 

1 1.  A  surety  to  a  writ  of  error  bond,  must  be  a  resident  citizen  of  the  State 
Snedicor  v.  BameU^  434 

12.  The  objection  cannot  be  made  in  this  court  for  the  first  time,  that  a  re- 
lease of  errors,  which  the  Chancellor  required,  was  not  executed,  or  that 
a  record  made  an  exhibit  to  the  bill,  was  not  appended  to  the  bill.  If  the 
objection  is  not  made  in  the  court  below,  it  will  be  considered  as  waived. 
AdnCr  ofReynMs  v.  PharrandBedc,  560 

13.  When  the  error  of  a  charge  is  made  to  appear,  the  judgment  must  be  re- 
versed, unless  it  clearly  appears  from  other  parts  of  the  record,  that  no  in- 
jury has  resulted  from  the  error ;  and  the  fact  that  the  jury  has  returned  a 
verdict  for  the  entire  sum  sued  for,  is  not  sufficient  to  prevent  a  rereiBal, 
although  that  verdict  would  be  correct  only  in  the  event  they  found  on  a 
point  in  the  cause  with  which  the  erroneous  charge  was  not  connected^ 
Hagtrihfv.  Bradford^  567 

14.  A  rule  for  an  attachment  against  a  party,  or  a  witness,  is  a  proceeding 
collateral  to  the  cause,  and  if  the  granting  or  setting  it  aside  is  not  a  mat- 
ter within  the  discretion  of  the  primary  court,  an  error  in  respect  to  it,  most 
in  general  be  corrected  by  a  mondbmttf,  or  other  appropriate  remedy,  in- 
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stead  of  a  direct  proceeding  which  impugns  the  judgment  in  the  cause. 
Hogan^  ^c.  v.  ^Um,  627 

15.  A  writ  of  error  which  is  sued  out  to  revise  a  decree  of  the  Orphans'  Court, 
by  which  the  estate  of  an  intestate  was  settled  and  distribution  made,  will 
not  be  dismissed  because  all  the  distributees  are  not  made  parties ;  but 
the  writ  will  be  amended,  so  as  to  make  it  conform  to  the  record.  Heame^s 
Mrm'x  V.  Harbmn  and  mfe,  et  oL  731 

16.  Where  the  Orphans'  Court  made  an  interlocutory  order  touching  the  dis- 
tribution of  an  intestate's  estate,  which  is  erroneous,  if  in  the  final  decree 
the  error  is  repaired,  and  complete  justice  done  to  the  parties,  the  previ- 
ous error  will  furnish  no  ground  for  a  reversal  of  the  decree.   Jb,         731 

17.  Quere  ?  Is  it  competent  for  an  administrator  to  assign  an  error,  which  is 
not  prejudicial  to  himself,  but  merely  afiects  the  distributees  of  the  estate, 
the  defendants  in  error.    lb.  731 

18.  An  administrator  wkoJUesMs  accovnta  and  wmcherafor  settlement,  cannot 
object  on  error,  that  the  notice  prescribed  by  statute,  was  not  given  to  him. 
lb.  731 

19.  Where  no  diminution  is  shown,  but  a  record  of  forcible  entry  before  a  jus- 
tice is  entered,  according  to  the  truth  of  the  case,  a  certiorari  ought  not  to 
awarded;  but,  querd  if  a  refusal  to  award  a  certiorari  is  reversible  by  writ 
of  error.     Walian  v.  i2oger*,  834 

See  Attachment,  2. 

See  Costs,  and  Security  for,  4. 

See  Court,  Charge  of,  6,  7,  9. 

See  Garnishment  and  Garnishee,  8,  12. 

See  Guardian  and  Ward,  2. 

See  Orphans'  Court,  18. 

See  Practice  in  Chancery,  6. 

See  Practice  at  Law,  17,  18. 

ESTATES  OP  DECEASED  PERSONS. 

1.  The  effect  of  our  statute  authorizing  the  Orphans'  Court  to  compel  an  ad- 
ministrator to  distribute  the  estate  after  eighteen  months,  is  not  to  limit  the 
jurisdiction  of  the  court  to  cases  where  no  will  is  made.  It  merely  ascer- 
tains the  period  when  the  estate  shall  be  distributable.  Harrison  v.  Har- 
rison^etoL  470 

2.  After  the  expiration  of  eighteen  months,  all  assets  not  specifically  be- 
queathed, and  which  are  usually  the  subject  of  sale,  are  distributable  by 
the  direction  of  the  Orphans' Court    lb.  470 

3.  It  is  no  bar  to  power  to  distribute  the  effects  of  an  estate,  that  the  adminis- 
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trator  has  obtained,  but  not  carried  into  effect,  an  order  for  the  Bale  erf"  the 
peraonal  estate.    lb.  ^70 

4.  Nor  does  the  circumstance,  that  the  distributees,  or  some  of  them,  &e  a 
bill  to  prevent  the  execution  of  such  an  order  of  sale,  operate  as  a  bar  to 
the  exercise  of  the  power  to  destribute  the  estate  under  the  statutes.  15. 470 

5.  Chancery  has  jurisdiction,  either  at  the  instance  of  the  distributees,  to 
compel  a  distribution  and  final  settlement,  or  at  the  instance  of  the  admin- 
istrator, to  declare  the  validity  or  invalidity  of  wills ;  but  no  such  applica- 
tion being  made  by  the  administrator,  and  the  decision  of  the  Oiphans 
Court  upon  the  same  matter,  being  equally  conclusive,  it  is  unneceasaiT 
for  the  protection  of  the  administrator  to  have  the  opinion  of  a  Comt  of 
Chancery,  on  the  validity  of  the  will  under  which  he  acts.    lb.  470 

6.  In  all  suits  for  distribution  or  final  settlement,  the  proceedingS^may  be  in- 
stituted by  one  or  more  parties,  and  the  administrator  as  to  him  is  the  de- 
fendant If  the  distribution  or  settlement  involves  the  rights  of  others, 
they  are  not  concluded  by  the  decree,  unless  brought  before  the  conn ; 
but  this  duty  devolves  on  the  administrator,  as  he  is  the  party  for  whose 
protection  it  is  necessary.  Consequently,  it  is  error  to  refuse  to  delay  a 
suit  for  distribution,  until  the  necessary  citations  can  be  given  by  the  ad- 
ministrator to  all  parties  having  an  interest  in  the  distribution,     lb,     470 

7.  When  a  decree  is  made  for  the  distribution  of  the  personal  estate  by  com- 
missioners, the  practice  is,  that  the  return  and  report  by  them  is  subject  to 
exception,  and  it  is  only  afler  its  confirmation  by  the  court,  that  the  final 
order  is  made  to  deliver  the  property,  and  it  is  at  that  time,  or  subsequent- 
ly, the  refunding  bond  is  examined  and  approved  by  the  court.     IL     470 

8.  The  recital  in  a  decree  of  the  Orphans'  Coiul,  that  it  appeared  to  the 
court  by  "  interrogatory,"  that  the  personal  estate  of  the  intestate  was  in- 
sufficient to  pay  the  debts  with  which  it  was  chargeable,  cannot  serve  as  a 
substitute  for  depositions,  and  does  not  satisfy  the  requisitions  of  the  act 
of  1822,  which  requires  that  a  sale  of  the  real  estate  of  a  deceased  peiEcai 
shall  not  be  ordered,  where  the  allegations  of  the  petition  are  denied,  and 
not  sustained  by  depositions  taken  as  in  Chancery  cases.  If  such  deposi- 
tions were  before  the  Orphans'  Court,  and  have  been  lost,  they  should  be 
substituted  upon  due  proof.    HUl  and  another  v.  HtWs  AdrnW^  798 

See  Executors  and  Administrators,  18. 

ESTOPPEL. 

1.  Where  a  complainant  brings  money  into  court,  insisting  it  is  all  that  is 
due  to  the  defendant,  and  the  court  makes  an  order  that  it  be  paid  to  the  lat- 
ter, upon  executing  a  refunding  bond,  if  the  defendant  execute  the  bond 
and  receive  the  money,  he  will  not  be  estopped  firom  showiqg  that  a  larger 
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ajDftoant  is  dae  to  him ;  and  this  althoagh  he  does  not  hring  into  court  the 
note  which  the  money  was  intended  to  pay.   Byrd  t.  Odeaiy  756 

EVIDENCE. 

].  It  is  irregular  to  ask  a  witness  what  was  the  estimated  cash  value  put  on 
lands  by  the  neighborhood  generally.  At  least  this  is  but  hearsay,  and 
those  forming  the  opinion  could  themselves  be  called  as  witnesses.  Pow- 
eay.TheCknemar.exrd.  ,  36 

3.  The  agent  of  a  corporation,  who  accepts  bills  drawn  on  him  by  a  stock- 
holder, for  the  accommodation  of  the  corporation,  is  a  competent  witness 
against  the  drawer  or  indorsers,  when  sued  on  the  bills,  and  also  if  the 
action  is  for  money  paid,  &c.  by  one  party  to  the  bill  against  another. — 
Bhodea  v.  Sherrody  63 

3.  Although  bills  are  drawn  and  indorsed  for  the  accommodation  of  a  coipo- 
rati<m,  it  is  ccnnpetent  for  one  party,  when  sued  for  money  paid  &c.  to 
show  by  parol,  that  the  agreement  was  to  contribute  jointly  in  case  of  loss, 
and  this,  although  the  names,  as  indorsed  on  the  bills,  indicate  a  diiierent 
liability.    lb.  63 

4.  The  circumstance  that  a  party  to  a  bill,  sued  by  another  party  to  the  same 
bill,  stands  upon  it  as  the  last  indorser,is  not  conclusive  that  he  is  not  lia- 
ble to  contribute  otherwise,  when  there  is  evidence  before  the  jury  of  & 
collateral  agreement    16.  63 

5.  When  an  account  is  made  out  by  the  creditor,  and  receipted  by  him,  the 
presumption  arises  that  it  was  paid  by  the  debtor.  If  the  creditor  in  the 
receipt,  states,  that  he  received  the  money  from  a  third  person,  it  is  evi- 
dence of  that  fact  against  the  debtor.  So  also,  if  at  the  time,  he  had  ver- 
bally admitted,  or  declared,  such  to  be  the  fact,  it  would  be  competent  tes- 
timony against  the  debtor,  as  a  part  of  the  res  gesUs,  His  subsequent  ad- 
missions or  declarations,  are  not  evidence  of  the  fact  being  mere  hearsay. 
Harrisan  v.  Harrison,  adm'r,  <     73 

6.  When  an  overseer  enters  upon  the  discharge  of  his  duty,  and  continues 
until  he  is  dismissed  by  his  employer,  in  an  action  for  his  year's  wages,  he 
need  not  prove  that  he  performed  his  services  faithfully,  as  a  presumption  . 
arises  that  such  is  the  fact,  from  his  being  permitted  to  remain  on  the  plan- 
tation, and  it  then  devolves  on  the  employer,  to  establish  a  sufficient  cause 
for  dismissing  him.    Boberts  v.  Brownrigg,  107 

7.  The  grantor  in  a  deed  of  trust,  by  which  property  is  conveyed  to  a  trus- 
tee, for  the  benefit  of  creditors,  is  not  a  competent  witness  for  the  trustee^ 
in  a  suit  by  him  to  recover  the  trust  property  from  a  purchaser  claiming 
through  a  sheriff's  sale,  by  virtue  of  an  execution  against  the  grantor. — 
Hodgt  V.  Thompson,  131 

8.  One  who  has  indemnified  the  sheriff  for  seizing  goods  so  conveyed,  is  not 
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a  competent  witness  to  sustain  the  title  of  a  purchaser  firom  the  aheri^ 
when  the  suit  is  by  the  trustee ;  because,  when  the  sheriff  is  indemnifiedf 
the  purchajser,  if  evicted,  may  sue  him  9a  a  warrantor  of  the  goods  par- 
chased,    lb,  131 

9.  The  declarations  of  a  grantor  in  a  trust  deed  attacked  for  firaud,  made  pri« 
or  to  the  execution  of  the  deed,  cannot  be  given  in  evidence  to  show  the 
object  and  purpose  of  the  deed.    lb.  131 

10.  In  an  action  of  troverugainst  the  purchaser  from  one  who  is  dead,  his 
widow  and  son  are  competent  witnesses  for  the  defendant,  it  being  shown 
that  the  estate  of  their  relation  is  insolvent     Tatum  v.  Mcmningj         144 

11.  The  declarations  of  one  in  possession  of  a  slave,  that  it  belongs  to  him, 
is  competent  testimony,  in  a  suit  where  the  slave  was  claimed  by  another. 
The  weight  it  is  entitled  to,  is  a  question  for  the  jury,  under  all  the  circum- 
stances of  the  case.     Gory  V.  T«mZZ,  205 

12.  A  distributee  who  received  a  portion  of  his  distributive  share,  and  ze- 
leases  to  the  administrator  all  claim  upon  the  residue,  is  a  competent  wit- 
ness for  the  administrator,  in  a  suit  against  him  by  a  creditor  of  the  estate. 
So  also  is  the  husband  of  a  female  distributee,  who  releases  his  wife^ 
claim  to  such  residue.    HaU  v.  Mexandery  219 

13.  The  administrator  is  not  a  competent  witness  to  prove  to  the  court,  that 
he  had  funds  in  his  hands  sufficient  to  pay  all  the  claims  of  creditors,  for 
tho'purpose  of  enabling  the  distributees  of  the  estate  to  testify.  But  if  the 
distributees  execute  releases  to  him,  previous  to  being  admitted  to  give 
evidence,  ajs  his  testimony  could  not  prejudice,  it  will  not  be  an  error  avail- 
able in  this  court    /&.  219 

14.  Although  it  may  not  be  allowable  for  a  witness  to  state  a  conclusion  of 
law  instead  of  the  facts,  of  which  its  predicated,  it  is  competent  for  ot^ 
informed  upon  the  subject,  to  answer  whether  certain  persons  did,  at  a  time 
and  place  designated,  enter  into  an  agreement  to  run  as  a  company  a  line 
of  stages ;  for  though  the  question  whether  a  partnership  existed,  may  in- 
volve a  legal  inquiry,  it  is  a  distinct  fact,  whether  an  agreement  was  en- 
tered into  with  a  view  to  its  creation.    Anderson  v.  Snoto  Sf  Co,  247 

15.  The  plaintiff  sought  to  charge  a  party  as  a  partner  in  running  a  line  of 
stages,  and  gave  evidence  of  his  declarations  at  different  periods — at  the 
earliest  he  admitted  the  partnership,  and  at  the  latter  denied  it  Plaintiff 
farther  offered  to  show,  that  at  the  time  of  defendant's  denial,  another  line 
had  been  started  on  the  same  road,  and  in  consequence  of  the  competition, 
tlie  charge  for  passengers  had  been  greatly  reduced:  Hdd^  that  this  lat- 
ter testimony  did  not  impair  the  weight  of  the  declarations  last  made  by 

^  the  defendant,  but  were  irrelevant,  and  consequently  rightly  rejected^ — 
lb.  248 

16.  The  declarations  of  a  party  that  he  had  promiBed  to  a  stage  line  four  boi^ 
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ses,  are  not  evidence  sufficient  to  warrant  the  inference,  that  he  wbb  a 
joint  pioprietor ;  and  it  is  competent  to  repel  all  infsrencee  to  his  prejudice 
by  showing  that  he  actually  sold  three  horses  to  the  agent  of  the  ostensi- 
ble proprietor  of  the  line,    lb.  JJ48 

17.  Where  evidence  is  pertinent,  and  alone,  or  in  connection  with  other  tes- 
timony, will  establish  the  issue,  it  is,  in  general,  admissible,  and  the  court 
may  be  required  to  instruct  the  juty  so  as  to  protect  the  rights  of  the  res- 
pective parties.    McJ^eSPs  Ex^rs  v.  Reynolds^  313 

18.  In  order  to  prove  the  existence  of  a  portnerahip,  it  is  competent  to  show 
how  the  supposed  firm  made  out  tiieir  accounts^  kept  their  books,  and  even 
marked  boxes  of  merchandize;  but  to  make  such  proof  available,  it  must 
be  shown  that  the  party  against  whom  it  is  offered  had  some  agency  in 
these  acts,  or  impliedly  or  expressly  sanctioned  or  approved  them.  15. 313 

19.  Such  an  offer  made  after  suit  brough,  may  be  given  in  evidence  to  miti- 
gate damages.    Kdbfv.Benpro,  335 

20.  When  the  defendant,  upon  the  day  fixed  for  the  marriage,  wrote  to  the 
plaintiff's  father,  desiring  him  to  inform  het  of  the  defendant's  determina- 
tion to  postpone  the  marriage,  at  least  for  the  present,  her  assent  to  the 
proposal  cannot  be  inferred  from  her  silence,  or  firom  her  omission  to  res- 
pond to  the  note.    lb.  32S 

21.  A  private  memorandum  book  kept  by  one  of  the  partners,  who  was  trea- 
surer of  the  company,  and  to  which  the  other  partners  did  not  have  acceis, 
is  not  evidence  for  the  party  keeping  it  7\im^pK^v.  Ooocfumt,  ef  <Uf.  372 

22.  In  an  action  by  a  mechanic  to  recover  for  work  done  by  him  in  the  vil- 
lage in  which  he  resided,  it  is  competent  for  him  to  prove  the  eutt&mmy 
charge  far  such  work  hy  mechanics  of  thai  vilk^ — such  evidence  not  being 
intended  to  establish  a  "  custom  or  usage.''    PttrseU  v.  Mc^a/eetCs  Ad.  380 

23.  It  is  error  to  exclude  the  declarations  made  by  a  person  in  explanation  of 
the  delivery  of  chattels,  when  an  inference  unfavorable  to  him  is  sought 
to  be  drawn  from  the  fact  of  delivery.  The  declarations  made  at  the  time 
are  a  part  of  the  transaction,  and  proper  to  be  given  in  evidence  as  apaH 
of  the  res  geda.  Nor  is  the  error  cured  by  allowing  the  witness  to  state 
generally,  that  the  party  asserted  a  title  to  the  chattekk  Twrborwgh  v, 
Mos9,  382 

24.  Since  the  passage  of  the  act  of  1845,  (p.  136,  §  2,)  the  defendant  in  exe- 
cution cannot  be  received  as  a  witness  in  a  trial  of  the  right  of  properly, 
although  the  suit  was  in  progress,  Sjid  the  deposition  taken  before  the  pas- 
sage of  the  act    lb.  388 

25.  The  attachment  and  wnd£tijotd  expmas  are  evidence  of  the  indebtedness 
of  the  defendant,  and  of  the  levy,    lb*  382 

26.  When  the  question  was  a«  to  the  possession  of  the  claimant  ami  the  de- 
fendant in  execution,  when  the  levy  waitt  made,  the  property  being  m  tbe 
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hands  of  the  sheriff,  under  previous  levies  upon  other  executions,  the  &ct 
of  such  levies  may  be  proved,  without  producing  the  executjons.    B.    382 

27.  The  notoriety  of  a  sale  in  the  neighborhood  is  nothing  more  than  hearsay 
testimony,  and  therefore  incompetent,  if  no  special  circumstances  appear 
in  the  case.    lb.  382 

28.  The  objection  that  a  question  is  leading,  ought  to  be  specific,  and  qaere? 
whether,  under  any  circumstances,  the  allowance  is  matter  of  revenaL 
When  a  witness  admitted  the  recovery  of  a  judgment  for  rent,  held,  that 
he  might  answer,  that  he  was  prepared  at  the  trial  to  prove  it  was  dne  to 
another,  but  that  his  evidence  was  excluded,    lb.  382 

29.  Where  a  gift  is  alledged  to  be  evidenced  by  a  deed,  which  is  not  pro- 
duced, but  an  attempt  is  made  to  prove  the  gift  by  parol  evidence,  the  widi- 
holding  of  the  deed  casts  suspicion  over  the  entire  transaction.  BltAaf, 
AdnCr,  d  al.  v.  The  Heirs  o/Blakey,  391 

30.  In  an  action  of  slander  for  calling  the  plaintiff  a  hog  thief,  evidence  of  a 
common  report,  that  the  plaintiff  had  been  accused  of  that  crime  in  His 
sissippi,  and  had  runaway,  is  not  admissible  in  mitigation  of  damages, 

•  without  showing  previously  that  plaintiff's  general  character  is  bad,  and 
that  such  report  was  believed  by  his  neighbors.    Bradley  \.  GtbtoUy  406 

31.  Nor  is  evidence  of  such  report  admissible  in  connection  with  a  know- 
ledge and  belief  of  the  report  by  the  defendant,  to  rebut  the  presumpdon  of 
malice  in  mitigation  of  damages,  unless  accompanied  by  a  distinct  admis- 
sion that  the  charge  is  false.    lb.  408 

32.  A  publication  that  the  prosecutor  was  charged  and  proven  guilty,  by  the 
affidavits  of  some  seven  or  eight  of  the  most  respectable  gentlemen  of  the 
county,  of  both  fraud  and  lying,  is  not  justified  by  the  production  of  affida- 
vits used  before  an  ecclesiastical  tribunal,  upon  a  charge  preferred  by  the 
defendant  against  the  prosecutor ;  and  when  so  produced  it  is  competent 
for  the  prosecution  to  inquire  what  was  the  decision  of  that  tribonaL— 
Graves  v.  The  State,  447 

33.  Evidence  of  witnesses,  that  the  impression  and  conviction  produced  on 
their  minds,  by  the  evidence  before  the  ecclesiastical  tribunal,  was  difleient 
from  its  decision — or  of  the  opinions  expressed  by  others,  as  their  deciskm 
and  conviction  upon  the  same  evidence— or  of  the  impression  and  belief 
in  the  community,  iVhether  the  evidence  established  the  charges,  is  inad- 
missible in  mitigation  of  damages.  The  effect  of  such  evidence,  is  to  pot 
the  opinions  of  others  in  the  stead  of  the  verdict  of  the  jury  upon  the  same 
evidence,    lb.  448 

34.  Evidence  that  the  prosecutor,  previous  to  the  publication,  had  used  vio- 
lent, abusive  and  slanderous  words  concerning  the  defendant,  which  had 
been  communicated  to  him  about  a  month  previous  to  the  publication,  is 
not  admiflsible  in  mitigation  of  damages ;  it  not  appearing  that  the  defend- 
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ant's  publication  was  provoked  by,  or  in  any  manner  connected  with,  the 
previous  slanderous  words  of  the  prosecutor.    Ih,  448 

35.  In  a  summary  proceeding  by  motion  against  a  sheriffand  his  sureties,  for 
failing  to  pay  over  money  collected  by  the  former,  the  sheriff,  if  willing  to 
testify,  is  a  competent  witness  for  the  plaintiff,  to  prove  that  he  converted 
the  money,  before  the  persons  joined  with  him  in  the  motion  ceased  to  be 
his  sureties,  and  thus  fix  a  liability  upon  the  latter  instead  of  their  succes- 
sors, in  his  official  bond.  The  sheriff,  in  the  event  of  a  recovery,  would  be 
liable  to  either  set  of  sureties,  who  were  made  to  answer  for  his  defkult; 
consequently  his  interest  is  balanced.    Dumas  if  Co,  v.  Patterson,  et  d,  484 

36.  When  a  note  was  made  payable  at  the  "  Branch  Bank  at  Montgomery," 
parol  evidence  to  prove,  that  at  the  time  the  note  was  made,  it  was  agreed 
that  if  the  note  was  sent  to  the  Bank,  the  maker  should  be  exonerated 
from  payment,  is  inadmissible,  because  it  contradicts  one  of  the  terms  of 
eontract  The  case  might  be  varied  by  proof,  that  the  notes  under  this 
promise  were  fraudulently  obtained,    Montgomery  R,  R.  Co.  v.  Hwat,  513 

37.  A  parol  stipulation  made  at  the  time  of  the  execution  of  a  bill  single,  that 
it  shall  not  be  enforced  until  the  obligee  relieves  the  obligor  from  securi- 
ty debts  he  is  then  bound  for,  cannot  affect  the  bill  single,  as  a  contract 
under  seal  cannot  be  modified  or  discharged  by  an  unexecuted  parol  con- 
tract    SUmdifer  v.  ffldU,  527 

38.  A  record  of  the  county  court,  cannot  be  proved  by  the  transcript  of  the 
record  of  a  chancery  suit,  in  which  the  record  of  the  county  court  is  an 
exhibit,  as  that  is  but  the  copy  of  a  copy.  Garrett,  AMr  v.  Ricketts,  et 
aL  529 

39.  In  an  action  of  assumpsit  by  the  representative  of  a  deceased  father  a- 
gainst  his  son,  on  promissory  notes  made  by  the  latter  in  1837,  and  paya- 
ble to  the  intestate,  the  defendant  relied  on  payments  and  sets  off  to  a 
greater  amount  than  the  sum  sought  to  be  recovered ;  to  show  that  the 
sets  off  had  been  allowed  on  some  other  indebtedness  to  the  testator,  the 
plaintiff  adduced  evidence  tending  to  prove,  that  the  defendant  had  been 
unsuccessful  in  business,  as  a  merchant,  some  years  previous  to  making 
the  notes,  that  he  afterwards  resided  at  his  father's  house,  without  any  visi- 
ble means,  and  then  engaged  in  a  business  which  required  a  considerable 
cash  capital,  and  when  he  ceased  to  do  that  business  in  1835,  money  could 
not  be  made  of  him  on  execution.  Held,  that  this  testimony  did  not  tend 
to  prove  the  fact  it  was  intended  to  establish,  that  it  was  prima  facie  irrele- 
vant, and  should  therefore  have  been  excluded.  Strrdle  v.  Craig,  Mm^r 
^c.  534 

40.  The  testimony  of  a  witness  who  stated  that  he  was  acquainted  witli  the 
general  character  of  one  who  had  been  examined  on  the  other  side,  but 
disavowed  all  knowledge  of  the  estimation  in  which  he  was  held  in  the 
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neighborhood  of  his  residence,  is  inadmissible  to  discredit  the  latter— it 
not  appearing  that  the  impeached  witness  had  changed  his  residence,  or 
that  his  employment  was  such  as  to  cause  his  reputation  to  be  as  well 
known  elsewhere  as  in  the  vicinity  of  his  home.    lb.  534 

41.  A  person  who  states  he  has  no  knowledge  of  the  general  character  of  a 
witness,  save  only  as  connected  with  "  some  alledged  frauds,"  cannot  be 
examined  for  the  purpose  of  impeaching  his  credibility.    R,  535 

42.  Where  the  parties  to  a  controversy  with  respect  to  whether  a  transaction 
was  a  purchase  of  slaves,  or  a  loan  of  money,  entered  into  an  agreement 
relative  to  the  disposition  of  one  of  the  slaves,  but  agreed  that  the  writing 
should  not  be  used  by  either  as  evidence,  and  on  the  same  day  one  exe 
cutes  a  receipt  to  the  other,  purporting  to  be  a  receipt  of  notes  in  full  for 
the  slave,  if  the  latter  paper  is  given  in  evidence,  the  opposite  party  may 
introduce  the  agreement,  to  explain  the  whole  transaction,  notwithstanding 
the  agreement  not  to  use  it  as  evidence.     Givent  v.  LawUr^  543 

43.  When  a  witness  for  the  defence  states  that  a  note  was  left  with  an  indi- 
vidual, as  a  friend,  to  receive  payment,  it  is  not  erroneous  to  permit  the 
plaintiff  to  prove  by  that  person,  that  it  was  left  with  him  as  an  attorney, 
and  his  instructions  in  relation  to  it   Armdtad  v.  ThomoM^  586 

44  The  testimony  of  onejwhose  name  appears  as  a  subscribing  witness  to  a 
deed  executed  about  twelve  years  previously,  that  he  had  no  recollection 
of  ever  having  seen  and  attested  the  deed,  and  believes  he  never  did,  is 
not  sufficient  to  show  the  deed  to  be  spurious,  in  opposition  to  one  witness 
who  testifies  to  its  execution  by  the  parties,  and  of  others  who  stale  cor- 
roborating facts.    JtcEon,  etaLy»  Toulmin^  663 

45.  Parties  and  persons  interested  are  competent  witnesses  in  respect  to  the 
facts  and  circumstances  necessary  to  lay  a  foundation  for  secondary  evi- 
dence of  a  writing,  as  that  a  search  has  been  made,  and  it  cannot  be  found. 
Nf.  G63 

46.  The  proof  necessaiy  to  establish  the  loss  of  a  writing,  so  as  to  let  in  se- 
condary evidence  of  its  contents,  must  depend  upon  the  nature  of  the  trans- 
action to  which  it  relates,  its  apparent  value,  and  other  circumstances. 
If  suspicion  hangs  over  the  instrument,  or  that  it  is  designedly  withheld,  a 
ngid  inquiry  should  be  made  into  the  reasons  of  its  non-production;  hot  if 
there  is  no  such  suspicion,  all  that  ought  to  be  required,  is  reasonable  dili- 
gence to  obtain  the  original — ^in  respect  to  which  the  courts  extend  great 
liberality.    lb.  663 

47.  Where,  from  the  frganization  of  a  court,  no  one  of  the  Judges  has  prece- 
dence over  the  rest,  from  the  necessity  of  the  case,  either  of  the  Judges  has 
power  to  make  the  certificate  required  by  the  act  of  Congress  for  the  an- 
thentication  of  records.  But  in  snch  a  case,  it  must  be  shown  that  sack  is 
the  organizotion  of  the  court    Woodley  v.  Findkof^  d  aL  716 
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48.  After  an  efS>rt  hajs  been  made  to  assail  the  general  reputation  of  a  plain- 
tiffin  slander,  he  may  prove  liis  good  character.    Holly  V.  Bio'gess,      72B 

49.  Evidence  of  the  admission  by  one  defendant,  although  it  may  not  bind  an- 
other, is  competent  evidence,  and  the  question  of  its  effect  arises  only 
when  a  charge  is  necessary  or  requested.  Palmary,  Severance cmd  Stew- 
art,  751 

50.  The  defendant  may  prove  under  the  general  issue  in  assumpsit,  thattlie 
action  was  commenced  before  the  debt  was  due.   Rainey  v.  Long^        754 

51  The  expression  of  the  belief  of  a  witness,  that  he  saw  a  fact  transpire,  is 
not  matter  of  opinion,  so  as  to  authorize  the  court  to  reject  the  evidence 
Head,  Sfcw.  Shaver  fyJidams^  791 

52.  The  admission  of  the  nominal  plaintiff,  afler  he  had  parted  with  his  inter- 
est, cannot  be  given  in  evidence  to  defeat  the  beneficial  plaintiff    lb,  791 

53.  The  testimony  of  the  clerk  of  a  court  that  he  had  made  diligent  search 
for  certain  writs  of  execution,  which  belonged  to  tlie  files  of  his  office,  and 
was  unable  to  find  them,  is  sufficient  to  let  in  secondary  evidence  of  their 
contents.    Stewart  v.  Conner,  803 

54.  Where  the  clerk  of  a  court  testifies  that  a  book  produced  was  the  reguhur 
execution  docket  kept  by  him  in  his  office,  in  which  he  made  the  entries 
of  the  issuing  and  return  of  certain  executions ;  in  respect  to  these  entries 
the  book  may  be  received  as  evidence,  lb.  803 

55.  Where  it  is  material  to  show  that  executions  were  in  the  sheriff  ^s  hands, 
it  is  admissible  to  prove  that  indorsements  thereon  acknowledging  their 
receipt,  are  in  the  hand- writing  of  a  sheriff  who  has  since  died.    lb,     803 

56.  Where  an  action  for  money  had  and  received  is  brought  by  the  defendant 
in  a  decree  of  the  Orphans'  Court,  upon  the  settlement  of  an  executor's 
account,  which  has  been  reversed,  the  statement  of  the  account,  made  by 
a  person  appointed  by  the  court  previous  to  the  decree,  is  not  evidence 
per  9e — ^but  it  is  competent  to  show,  that  the  party  against  whom  it  is  of- 
fered assented  to,  or  approved  it,  or  he  may  support  it  by  vouchers,  or  the 
testimony  (^witnesses,    lb,  803 

57.  A  writing  in  the  possession  of  the  plaintiff  purporting  to  be  indorsed  to 
the  defendant,  but  not  shown  to  have  been  ever  held  by  him,  is  not  ad- 
missible to  raise  a  presumption  against  him,  although  the  maker's  and  en- 
dorser's signatures  are  proved.    CarliAe  v.  Bams,  858 

58.  Thedeclarationof  a  father-in-law,  made  during  the  interval  which  elaps- 
ed, between  the  marriage  of  his  daughter,  and  her  leaving  his  house  with 
her  husband,  to  commence  housekeeping,  explaining  the  natore  of  the  ti- 
tle he  intended  to  make  to  slaves,  which  his  daughter  was  to  take  as  her 
portion,  are  competent  evidence  to  show,  what  title  he  intended  his  son-in- 
law  should  have  in  them.  Declarations  made  afterwards  would  not  be  evi« 
denoe  for  hinu    FotMSv.  (Mb,  861 
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59.  The  court  cannot  exclude  the  testimony  of  a  witness,  because  in  the  opin- 
ion of  the  court,  he  denies  on  his  cross-examination,  what  he  had  sworn  to 
upon  the  examination  in  chief,   lb,  861 

60.  One  who  had  purchased  a  slave,  paid  the  principal  part  of  the  porchase 
money,  and  afterwards  rescinded  the  contract,  and  retained  possession  of 
the  slave  by  a  contract  of  hire,  is  a  competent  witness  for  the  vendor,  in  a 
suit  by  him  against  one  who  purchased  the  slave  at  a  sale  by  execution,  as 
the  property  of  the  witness.  His  competency  does  not  depend  upon  the 
fact  of  the  vendor  having  repaid  the  purchase  money,  upon  the  resciasioD 
of  the  contract    Babcock  v.  Huntingtoriy  869 

61.  What  was  said  or  done  by  either  party,  upon  the  rescission  of  the  co'j- 
tract,  is  a  fact,  and  may  be  proved  as  such,  when  the  fact  of  a  rescission 
comes  in  question.  lb.  869 

63.  A  witness  who  is  a  director  of  a  bank,  cannot  be  asked  whether  the  other 
directors  of  the  bank  and  himself,  knew  with  what  intention  a  rail  road 
company  issued  certain  bills  or  notes.  WhdsUmt  v.  Tht  Bank  ai  Mwd- 
gomeryy  875 

63.  A  memorandum  made  by  a  former  executor,  of  the  insolvency  of  certain 
debtors  of  the  estate,  is  not  evidence  for,  or  against  a  succeeding  admin- 
istrator.   McLaughlin,  MtrCr,  v.  Tht  Creditors  ofNebnSy  925 

64.  A  judgment  against  an  adminstrator,  in  favor  of  the  creditors  of  an  insol- 
vent estate,  which  is  afterwards  reversed  by  him,  is  not  evidence  again^ 
a  preceding  administrator,  when  cited  for  settlement,  of  either  the  validi- 
ty, or  amount  of  the  claims  of  the  creditors  ;  such  claims  not  having  been 
audited,  and  allowed,  at  any  term  of  the  court,  when  he  was  actually,  or 
constructively  present    /ft.  925 

65.  It  is  competent  for  one  joint  maker  of  a  promissory  note  to  show  by  ex- 
trinsic evidence  that  he  is  a  mere  surety ;  and  this  although  he  did  not  in- 
form the  payee  of  the  fact  at  the  time  the  note  was  accepted.  Perhaps 
the  law  maybe  otherwise,  where  joint  promisors  are  described  in  the  note 
as  principals,  or  contract  as  such  with  the  payee.  Branch  Bank  otMMk 
V.  James  and  Darringion,  949 

66.  An  objection  to  the  introduction  of  certain  written  instruments  in  evi- 
dence, because  the  party  objecting  has  no  knowledge  of  them,  is  in  effect 
an  admission  chat  in  all  other  respects  they  were  competent  testimony. — 
Creagh  fy  Farwood  v.  Savagty  959 

67.  A  judgment  is  evidence  even  for  or  against  strangers  to  it,'of  the  fact  that 
such  a  judgment  was  rendered.   Andey  v.  CarloSy  973 

68.  Evidence  of  unsatisfied  judgments,  is  cqjnpetent  testimony  to  raise  a  pre- 
sumption of  insolvency,    lb.  973 

69.  Upon  the  trial  of  one  for  murder,  it  is  not  competent  to  prove  the  declara- 
tions of  a  third  person,  tending  to  the  conclusion  that  he  was  guilty  of  tiie 
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murder,  and  not  the  prisoner,  as  evidence  in  exculpation  of  the  prisoner. 
If  such  third  person  examined  as  a  witness,  had  implicated  the  prisoner 
by  his  testimony,  it  might  have  been  received  for  the  purpose  of  discred- 
iting him,  but  was  not  competent  testimony  to  establish  the  innocence  of 
the  prisoner,  by  fixing  the  crime  upon  the  declarant  SmUhy  a  dove  v.  T^e 
State,  990 

70.  Slaves,  though  living  together  as  husband  and  wife,  may  be  witnesses  for 
or  against  each  other,  in  a  criminal  case,   lb,  990 

See  Contract,  1. 

See  Corporations,  3,  4. 

See  Court,  Charge  of,  6. 

See  Demurrer  to  Evidence,  1. 

See  Forcible  Entry  and  Detainer,  &c.  6* 

See  Orphans'  Court,  12. 

See  Partners  and  Partnership,  1. 

See  Practice  in  Chancery,  17,  24. 

See  Presumptions  and  Legal  Intendments,  4. 

See  Principal  and  Surety,  6. 

See  Promise,  1. 

See  Protest,  2,  3,  4. 

See  Record  and  Judgment  Roll,  1,  2. 

See  Sheriff  and  Sureties,  13. 

See  Usage  and  Custom,  1. 

See  Usury,  2. 

See  Witness,  7,  10,  11,  12. 

See  Witness,  Certificate  of,  3. 

EXCEPTIONS,  BILL  OP. 

1.  Although  the  evidence  stated  in  the  bill  of  exceptions  may  not  seem  to 
warrant  the  verdict,  yet  an  appellate  court  will  not  reverse  where  no  ques-^ 
tion  was  made  to  the  jury,  on  the  effect  of  the  evidence.  Rhodes  v.  Sher" 
rod,  63 

2.  When  a  charge  is  not  full,  upon  the  evidence  before  the  jury,  or  is  even 
ambiguous,  this  is  no  cause  for  reversal,  when  no  instructions  beyond 
those  given  are  asked  for.    lb,  & 

S,  Where  the  judgment  entty  recites  the  matter  differently  fit>m  the  bill  of 
exceptions,  the  latter  will  control  the  former.  LandreOCs  MaaCr  v.  Lcmr 
dnth'8  DistrUndees,  430 

See  Practice  at  Law,  15. 
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EXECUTION,  PROPERTY  EXEMPT  FROM. 

1.  To  entitle  a  poor  debtor  to  the  benefit  of  the  act  which  declares,  '^one 
work  horse,*'  Slc,  shall  be  retained  for  the  use  of  every  family  in  this  State, 
"  free  and  exempt  from  levy  or  sale,  by  virtue  of  any  execution,  or  oth^ 
legal  process,"  it  is  not  necessary  to  prove  that  the  horse  had  been  broke  to 
gear,  or  used  in  harness ;  but  it  is  enough  if  he  performed  the  common 
dnidgery  of  the  homestead,  either  by  hauling  wood,  drawing  the  plow, 
carrying  the  fkmily  to  church,  &c,  under  the  saddle  or  m  traces.  And 
he  need  not  have  performed  all  these  services :  if  he  is  intended  to  be 
used  in  any  or  all  of  them,  or  in  others  of  a  kindred  character,  he  comes 
within  the  exemption.    J^olandy,  ffickham,  '  169 

H.  Qxiare'^  May  not  a  debtor  with  a  family,  in  this  State,  who  has  but  two 
"  workhorses,"  elect  which  he  will  retain  as  exempt  from  an  "  execution, 
or  other  legal  process."    lb,  169 

-3.  To  entitle  a  debtor  to'the  benefit  of  the  act  of  1833,  which  exempts  cer- 
tain property  from  execution,  or  other  legal  process,  it  is  necessary  that  he 
have  a  family.    Abercrombk  v.  Mkrson,  961 

4.  Where  the  owner  of  tools  is  not  a  tradesman,  and  does  not  use  them  him- 
self, but  employs  others  to  work  for  him,  the  tools  are  not  exempt  accoid- 
ing  to  the  common  law,  from  execution  for  his  debts.    lb,  981 

EXECUTION,  WRIT  OF. 

1.  It  is  the  duty  of  the  sherifi'so  to  provide,  that  the  property  levied  on  by  him 
will  probably  be  sufficient  to  satisfy  the  executions  in  his  hands ;  but  if 
he  levies  on  lands  which  ought,  in  the  estimation  of  prudent  individuals,  to 
produce  sufficient,  but  does  not,  this  furnishes  no  reason  to  charge  the  lihe 
riif,  unless  actual  injury  has  resulted  to  other  parties  from  his  mistake,  and 
he  exercises  all  the  diligence  required  by  law  of  him,  when,  after  an  un- 
productive sale  of  land  so  levied  on,  he  makes  an  immediate  levy  on  other 
property,  of  value  sufficient  to  satisfy  the  execution,  although  that  cannot 
be  sold  until  after  the  return  day,  and  is  in  fact  replevied.  Povodlv.  Tim 
Chvemorexrd,  36 

!2.  A  sheriff  is  not  bound  to  levy  on  personal  property,  when  a  sufficient  levy 
can  be  made,  and  is  made,  on  land.    A»  36 

^  Nor  is  the  sheriff  required  to  sell  at  the  first  sale's  day  after  the  executioD 

.  is  in  his  hands.    He  has  the  discretionary  power  to  sell  on  any  of  the  sale 

days  previous  to  the  return  day  of  the  execution  to  be  satisfied.    Ih,     26 

4.  A  senior  creditor  does  not  lose  his  lien,  because  a  claim  is  interposed,  and 
returned  to  the  County  Court  for  trial,  but  will  continue  until  the  soil  is 
determined,  when  it  may  be  re-issued.    Babcock  fy  Gr^gin  v.  fVUkamiy  150 

5.  The  quashing  of  an  execution  for  irregularity,  does  not  of  itself  set  aside 
a  sale  of  land  made  under  it  Nor  should  the  sale  be  set  aside,  if  the  pur- 
chaser, without  notice  of  the  irregularity,  has  paid  his  money,  and  obtain- 
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ed  a  deed.    The  onus  of  proving  such  notice,  lies  on  the  party  making 
the  motion.    Chambers  v.  Skme  tf  Pope^  261 

6.  Semble,  To  make  a  valid  levy  on  personal  property,  tiie  sheriff  mnst  have 
the  property  within  his  power  and  control,  or  at  least  within  his  view ;  on- 
less  the  defendant  acknowledges  a  levy  by  executing  a  delivery  bond. — 
CawOiom  v.  McCraWy  519 

7.  The  sale  of  slaves  under  execution,  at  a  time  and  place  other  than  that 
prescribed  by  the  statute,  by  the  consent  of  the  plaintiff  and  defendant,  is 
not  void,  if  there  was  no  intention  to  defraud,  and  no  other  lien  on  the 
property  at  the  time  of  sale.    lb.  519 

8.  Although  a  fraudulent  purchsBO  by  the  guardian,  at  a  sale  under  execu- 
tion, in  favor  of  his  ward,  is  void  as  against  the  creditors  of  the  defendant 
in  execution,  yet  a  court  of  equity  would  uj^old  the  pre-existing  lien  of 
the  execution  in  favor  of  the  ward,  direct  a  re-sale  of  the  property,  and  sat- 
isfiustion  to  be  made,  before  execution  creditors  whose  liens  subsequently 
attached  would  be  entitied  to  the  proceeds.    A.  519 

9.  Where  the  sheriffis  the  defendant  in  a  judgment,  either  in  his  own  right, 
or  ajs  an  administrator,  an  execution  issued  thereon,  whether  in  fonn  a^ 
enjadas,  or  a  ffendHiofn  etponas,  should  be  addressed  to  tiie  coroner,  and 
if  it  is  directed  to  the  sheriff,  and  placed  in  his  hands  to  be  executed,  him- 
self and  sureties  are  not  liable  on  the  summary  remedy  provided  by  statute 
for  a  default  in  failing  to  return  it  And  in  such  case,  if  the  execution 
does  not  show,  tint  the  sheriffis  the  defendant  therein,  he  may  plead  the 
fijct  as  a  defence,  and  establish  it  by  extrinsic  proof.  'Johnson  if  JAmis  v. 
MsLmighlM^  551 

10.  A  return  by  the  sheriff  to  sl  fieri  faeiasy  that  thQ  judgment  had  been  satis- 
fied by  the  defendant  in  execution,  is  bad.  Mercrombiey  AdnCr,  v.  Chandr 
ler,  625 

11.  Where  the  owner  of  tools  is  not  a  tradesman,  and  does  not  use  them  hnn- 
self,  but  employs  others  to  woik  for  him,  the  tools  are  not  exempt  accord- 
ing to  the  ccHnmoB  law,  from  execution  for  his  debts.  Mercrombie  v.  j& 
oersofi,  981 
See  Attachment,  6. 

See  Bankrupt,  2. 

See  Lien,  3, 

See  Orphans'  Court,  20. 

See  Right  of  Property,  Trial  of,  2,  3. 

See  Sheriff  and  Sureties,  3,  4, 5,  6, 16. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  ^  adminstrator  cannot,  in  the  settlement  of  his  accounts  as  such,  have  a 
131 
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credit  for  boarding  and  clothing  fumished  the  distributees.     fftUu^  Aim^r 
y.The  Heirs  of  mUis,  330 

2.  Annual,  or  partial  settlementfi,  made  by  an  administrator,  or  guardian,  ia 
conformity  to  law,  are  pnma/ticie  to  be  considered  correct,  but  may,  on 
the  final  settlement  be  impeached  by  proof,  showing  their  inconectneK. 
.lb.  330 

3.  Although,  at  common  law,  a  trust  on  personal  property  passes  to  the  ad- 
ministrator of  the  estate,  yet  it  is  subject  to  be  severed  from  the  admims- 
tration  by  the  appointment  of  a  trustee,  under  the  statute,  and  when  so 
severed,  the  trust  can  never  again  unite  with  the  administFation*  Col- 
bumy  etoLy,  BroughUm^  dal.  351 

4.  The  personal  representative  of  a  trustee,  who  held  the  trust  estate  at  his 
death,  is  estopped  &om  setting  up  another  title  to  defeat  that  under  which 
his  intestate  held.    lb.  351 

5.  When,  upon  the  settlement  of  an  estate,  the  administrator  makes  an  agree- 
ment in  relation  to  the  settlement,  with  a  portion  of  the  distributees  act- 
ing for  the  whole,  it  is  binding  on  the  administrator,  if  all  the  distributees 
afterwards  affirm  it    Brcaeale^s  AdnCr  v.  Brazud^a  DMibuteeSy         491 

6.  Partial  settlements  previously  made  according  to  law,  are  upon  the  final 
settlement  to  be  considered  as  jDriTnayooe  correct,  but  may  be  surcharged 
and  falsified  by  the  distributees.  £rj»arte  allowances,  made  to  the  ad- 
ministrator, without  any  cause  assigned  therefor,  are  nullities.  Jh.        491 

7.  An  administrator  is  chargeable  with  claims  lost  by  his  neglect  He  a 
prima  fade  liable  for  the  debts  due  the  intestate,  which  he  did  not  retnra 
desperate,  and  for  the  gross  amount  of  the  sales  made  by  him ;  and  for  in- 
terest from  the  maturity  of  the  debts,  unless  by  his  affidavit  he  shows  he 
didnot  use  the  money.    lb.  491 

8.  When  a  decree  of  distribution  is  not  made  at  the  final  settlement,  no  such 
decree  can  afterwards  be  made,  without  notice  to  him,  setting  forth  when 
the  decree  will  be  made,  and  who  claims  the  right  to  distribution.  /&,491 

9.  A  promise  by  one  of  two  administFators  to  pay  the  debt,  is  sufficient  to 
take  the  case  out  of  the  statute  of  limitations,  when  the  action  is  agaisBt 
him  only,  after  the  decease  of  his  co-administrator.  HaU^  WedU  ^  Ok  v. 
DarringUm,  502 

10.  When  a  writ  is  sued  out  against  two  administrators,  served  on  one,  and 
discontinued  as  to  the  other,  in  the  declaration,  upon  the  ground  of  non- 

/  residence  within  the  State,  it  \a  the  same  as  if  the  writ  had  been  sued  out 
originally  against  the  resident  administrator  alone.  EngliA  fy  EngHdt  v. 
Brwm,  504 

11.  A  judgment  against  the  non-resident,  jointiy  with  the  resident  adminis- 
trator, is  amendable  on  error,  at  the  cost  of  the  plaintiff  in  error.    3.  504 

13.  There  is  no  general  rale  to  detennine  when  costs  incurred  by  an  admis- 
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istrator,  with  respect  to  the  assets  of  the  estate,  shall  be  allowed ;  ewh 
case  must  stand  on  its  own  merits,  but  in  none  can  they  be  allowed,  unless 
incurred  6ona^.    CMUl  v.  IhnneUy  734 

13.  An  administrator  may  be  allowed  for  extraordinary  services,  but  no  diffi- 
culty in  making  inventories,  sales,  or  keeping  accounts,  is  to  be  so  consid- 
ered,  lb.  734 

14.  Where  one  or  two  exececutors  and  guardians  gives  his  several  receipt  for 
money  which  by  agreement  was  paid  to  his  companion,  he  is  notwithstand- 
ing answerable  to  his  cethd  que  tnut,  for  although  an  executor  or  trustee 
may  not  be  liable  beyond  the  extent  of  the  funds  received  by  him,  yet 
where  there  are  several,  and  one  gives  a  receipt  for  money  not  for  confor- 
mity merely,  and  allows  it  to  go  into  the  hands  of  the  other,  he  shall  be 
chargeable  as  if  he  himself  had  received  and  appropriated  it  SUwcai  v. 
Cbnner,  803 

15.  The  court  is  authorized  to  allow  compensation  to  an  administrator  for  ser- 
vices performed  by  him  as  an  attorney  or  solicitor,  in  the  necessary  and 
bona  fidt  litigation  for  the  benefit,  or  demanded  by  the  necessities  of 
the  estate;  but  the  amount  of  the  compensation  is  to  be  ascertained,  not  by 
inquiring  what  such  services  are  usually  rated  at,  but  by  ascertaining 
what  a  prudent  administrator  would  feel  authorized  to  pay  an  attorney^ 
taking  in  consideration  all  the  circumstances  of  the  estate,  and  under  no 
circumstances  to  allow  specific  fees  in  each  suit    Harris  v.  Martin^  895 

16*  The  grant  of  administration  confers  upon  the  administrator  de  bonis  rum 
a  legal  title  to  the  goods  and  chattels,  rights  and  credits  of  the  intestate 
which  were  unadministered  by  his  predecessor;  and  the  husband  of  a  sole 
distributee  of  the  intestate,  who  has  paid  the  debts  of  the  estate,  and  ta- 
ken possession  of  the  personal  property,  cannot  resist  a  recovery  by  such 
administrator  by  proving  these  facts.  Kelly's  MnCr  v.  Kdiifs  JHstribt/r 
tees,  908 

17.  In  the  final  settlement  of  the  accounts  of  an  administrator,  he  is  properly 
chargeable  with  a  debt  due  from  himself  to  the  decedent,  and  this  although 
be  is  insolvent  when  the  administration  is  c(Hnmitted  to  hma,  and  contin* 
ues  so.    Purdom  v.  Tipton,  d  al.  914 

18.  An  administrator  cannot  object  to  the  regularity  of  an  order  declaring 
the  estate  insolvent,  made  upon  his  own  report    McLaughlin,  MnCr  v. 

The  CrtdUors  ofNdms,  925 

19.  A  former  executor,  who  has  resigned  his  trust,  may  be  a  witness  against 
the  administrator  subsequently  appointed,    lb,  925 

20.  A  memorandum  made  by  a  former  executor,  of  the  insolvency  of  certain 
debtors  of  the  estate,  is  not  evidence  for,  or  against  a  succeeding  admin- 
istrator.   Ih,  925 

See  Error,  Writ  of,  17,  18. 
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See  Evidence,  63. 

See  Orphans'  Court,  16,  20,  22,  24. 
See  Practice  in  Chancery,  21. 
See  Principal  and  Surety,  4. 
See  Wills  and  Testaments,  2. 

EXECUTORY  DEVISE 

See  Wills  and  Testaments,  1. 

FORCIBLE  ENTRY  AND  DETAINER,  &c. 

1.  A  kndlord  who  becomes  entitled  to  the  possession  of  premises  by  the  de- 
termination  of  a  lease  under  an  arrangement  with  his  tenant,  cannot  maifl- 
tain  a  proceeding  for  a  forcible  entry  and  detainer  for  an  entiy  made  while 
the  tenant  was  in  possession.    McKun  and  wife  v.  Mltns^  507 

2.  Objections  to  the  sufficiency  of  a  complaint  in  an  action  of  unlawful  deUin- 
er  must  be  taken  by  demurrer  or  otherwise  in  the  primary  court,  and  ^ 
defects  are  cured  by  verdict,  if  the  premises  ascertained  by  that,  are  des- 
cribed with  sufficient  certainty  to  enable  the  executive  officer  of  theconit 
to  ascertain  the  lands  recovered.    Snoddy  v.  Wdt^  ^ 

3.  To  warrant  proceeding  for  an  unlawful  detainer,  it  is  net  necessary  the  de- 
fendant shall  be  a  tenant  of  the  plaintiff,  or  at  enant  of  his  tenant ;  it  is  sui- 
cient  if  he  holds  under,  from,  by,  or  by  collusion  with  the  plaintiiTs  ten- 
ant i&.  609 

4.  Where  no  diminution  is  shown,  but  a  record  of  forcible  entiy  before  i  ja«- 
tice  is  entered,  according  to  the  truth  of  the  case,  a  eertioTari  ought  not  to 
awarded ;  M,  ^uere?  if  a  refhsal  to  award  a  cerlwran  is  reversible  by  writ 
of  error.     WalXers  "u.  Rbgen^  8M 

5.  The  omission  in  a  complaint  for  a  forcible  entry  of  the  estate  of  the  pbn- 
tiff  in  the  premises,  is  perhaps  demurrable,  but  it  is  certainly  so  when  die 
complaint  does  not  show  the  plaintiff  was  in  poeseesion  at  the  time  of  die 
entiy.    lb.  884 

6.  In  such  a  c(Mnpla]nt,  evidence  that  the  defendant  entered  peaceably  is 
proper.    lb,  834 

FRAUD. 

1.  When  a  debtor,  in  contemplation  of  insolvency,  execntes  a  mortgage  to  • 
creditor  of  personal  and  real  estate,  but  reserves  the  power  to  sell  the  po^ 
eonal  estate,  accounting  for  the  proceeds,  and  the  creditor  is  awais  of  the 
contemplated  insolvency,  this  reservation  is  sufficient  to  create  apieranp- 
tion  of  £raud,  and  it  resta  with  the  creditor  to  show,  that  the  tiansactkn  is 
explained  by  other  facts  and  circumstances,  so  as  to  rebut  thesospMioo^ 
fraud.    7Ydbioraiu2I%v.  fFtfunO,  ^ 
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2l  a  conveyance,  colorable  and  fraudulent  as  to  a  part,  is  void  as  to  the 
whole  of  the  property  conveyed  by  it,  so  fax  as  creditors  are  concerned* 
Ih.  305 

3.  When  a  part  of  the  consideration  of  such  a  conveyance  is,  the  payment  of 
prior  incumbrances  upon  a  part  of  the  property  conveyed,  the  mortgagee 
is  not  entitled  to  be  reimbursed  for  these,  as  the  fraud  vitiates  the  whole 
consideration.    lb,  305 

4  If  one  person  makes  a  representation  to  another,  who  is  about  dealing  with 
him,  upon  the  faith  thereof,  he  shall  make  it  good  if  he  knew  it  to  be  false, 
but  to  induce  a  court  of  equity  to  interfere,  in  such  a  case,  it  must  be  shown 
that  the  misrepresentation  was  in  a  matter  important  to  the  interests  of  the 
other  party,  and  that  it  actually  did  mislead  him.  And  the  same  conse- 
quences follow  a  misrepresentation,  if  the  party  made  the  assertion  reck- 
lessly, without  knowing  whetlier  it  was  true  or  fake,  or  even  innocently,  if 
it  operated  as  a' surprise.  But  a  misrepresentation  in  a  matter  of  opinion* 
and  fact,  open  to  the  inquiries  of  both  parties,  and  in  respect  to  which  nei- 
ther can  be  presumed  to  have  trusted  the  other;  unless  there  be  fraud,  in 
cases  of  peculiar  rektionship  or  confidence,  or  where  the  other  party  has 
justly  reposed  upon  it,  and  been  mislead,  furnishes  no  ground  for  relief. — 
Juzan,  et  al,  v.  Totdmin^  662 

5.  To  constitute  a  case  of  suppnasio  vm,  there  must  be  a  suppression  of  facts 
which  one  party  is  under  a  legal  or  equitable  obligation  to  communicate 
and  in  respect  to  which  iie  cannot  be  innocently  silent     lb.  662 

6.  Where  there  is  a  peculiar  relation  of  a  confidential  and  fiduciary  charac- 
ter, which  gives  to  one  of  the  parties  an  undue  advantage  over  the  other, 
the  law  requires  the  utmost  degree  of  good  faith  in  all  transactions  be- 
tween them ;  consequently  any  misrepresentation  or  concealment  of  a  ma- 
terial fact,  or  just  suspicion  of  artifice,  or  undue  influence,  will  induce  the 
interposition  of  equity,  and  the  vacation  of  any  transaction  between  the 
parties,  under  such  circumstances,   lb,  662 

7.  Although  a  mortgagee  of  personal  property  with  the  power  to  take  pos- 
session of  and  sell  the  same  upon  the  mortgagor's  default^  may  interpose 
a  claim  under  the  statute  to  try  the  right,  when  it  is  levied  on  by  execu- 
tion, yet  he  may  waive  his  legal  right,  and  resort  at  once  to  a  Court  of 
Equity,  where  all  interests  may  be  adjusted,  and  justice  more  completely 
administered.    Andersony  d  al.  v.  Hooka,  et  al.  704 

S.  The  embarrassment  of  a  debtor,  his  relationship  to  his  creditor,  and  the 
contiguity  of  their  places  of  residence  to  each  other,  are  not  sufiiicient  to 
warrant  the  inference  that  the  creditor  participated  with  the  debtor  in  the 
intent  to  defraud  his  creditors,  by  a  deed  which  he  executed  in  part  for 
that  purpose,  in  which  the  debt  of  the  creditor  and  another  simulated  debt 
waspcovidedfor.    lb.  705 
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9.  An  intention  to  defraud  creditors  by  a  purchaBer,  will  vitiate  a  public  %b 
well  as  a  private  sale.  The  fact  merely,  that  a  mortgagee  gave  notice  at 
an  execution  sale  of  his  mortgage,  and  was  thereby  enabled  to  bay  the 
property  at  a  reduced  price,  is  not  necessarily  a  fraud  uponcreditois.  To 
be  such,  the  deed  must  have  been  covinous,  or  there  must  have  been  such 
a  concert  with  the  defendant  in  execution,  as  to  create  a  trust  between 
them.    Afuley  v.  Carlos,  973 

See  Chancery,  16. 
See  Evidence,  29. 
See  Vendor  and  Vendee,   14,  17. 

FRAUDS,  STATUTE  OF. 

1.  When  a  father  was  one  of  the  distributees  of  an  estate,  of  which  no  ad- 
ministration  was  taken,  and  received,  as  his  distributive  share,  by  agree- 
ment with  the  other  distributees,  the  services  of  a  slave  until  his  son  came 
to  the  age  of  21,  and  the  residue  of  interest  in  the  slave  was  given  by  tbe 
distributees  to  his  son,  when  of  that  age,  in  consequence  of  the  intentions 
of  the  intestate  to  give  him  the  slave — ^Held,  that  a  purchaser  from  the  fa^ 
ther  was  not  protected  against  the  title  of  the  son,  by  the  statute  of  frauds, 
although  the  father  had  remained  in  possession  of  the  slave  for  more  than 
three  years.  The  conveyance  to  tlie  fhther  is  for  a  valuable  consideration, 
and  therefore  the  remainder  is  within  the  exception  of  the  statute.  Tatumy 
daLy,  Manning,  144 

52.  Where  slaves  are  delivered,  under  a  contract  to  pay  hire,  and  return 
them  at  a  time  stipulated,  a  continuous  possession  for  three  years,  without 
demand  made  and  pursued  by  due  course  of  law,  will  not  subject  them  to 
the  debts  of  the  donee,  under  the  second  section  of  the  statute  of  frauds ; 
although  there  was  no  deed  or  writing  recorded,  Vhich  evidenced  tbe 
transaction.    StMUefiddv.  Oden,  651 

3.  If  during  a  permissive  possession  of  slaves  under  a  gratuitous  bailment 
of  less  than  three  years  continuance,  they  return  to  the  possession  of  the 
bailor  without  the  agency  of  the  bailee,  and  the  latter  again  receive  them 
npon  an  undertaking  to  return  them  to  the  bailor,  his  possession,  within 
the  second  section  of  the  statute  of  frauds,  will  again  commence  from  the 
time  of  the  second  delivery,     lb.  651 

4.  The  second  section  of  the  statute  of  frauds,  in  declaring  that  every  gift, 
&c.,  of  lands,  Sic,  had  or  made,  &c.,  ^  to  the  intent  or  purpose  to  delay, 
hinder  or  defraud  creditors,  shall  be  utterly  void,"  &c.,  is  declantory  of 
the  common  law,  and  does  not  derive  additional  potency  from  the  inser- 
tion of  the  word  **  purpose  f  it  might  be  omitted,  and  still  the  same  mean- 
ing would  be  accorded  to  the  act    Anderaon,  etaLv.  Hooks,  daL        704 

j5.  The  possession  by  the  purchaser  of  land  under  a  verbal  contract,  making 
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valaable  improvements  thereon,  with  the  co-operation  of  the  vendor,  the 
execution  of  a  receipt  by  the  latter,  for  a  part  of  the  purchase  money,  and 
the  acceptance  of  the  vendee's  note  for  the  residue  of  the  sum  agreed  to 
be  paid,  are  sufficient  to  take  the  case  out  of  the  statute  of  frauds.  Byrd 
V.  Odenif  75S 

See  Contract,  7. 

See  Pleading,  2. 
FREEHOLD  AND  FREEHOLDERa 

1.  It  is  not  necessary,  that  one  in  possession  of  land,  for  which  he  has  a  deed,, 
should  deraign  the  title  of  his  grantor,  and  show  that  he  had  right  to  con- 
vey, to  entitle  him  to  the  protection  of  the  statute,  forbidding  a  freeholder  to 
be  sued  out  of  the  county  of  his  permanent  residence.  Otherwise,  it 
seems,  if  he  is  not  in  possession.    Shippard  v.  Aotn.  119 

2.  An  owner  of  slaves,  may  be  sued  for  the  default  of  his  slaves,  in  not 
working  on  the  road,  in  the  county  in  which  his  slaves  reside,  though  he 
is  a  resident  freeholder  of  another  county.    Barney  v.  Buah,  345 

GARNISHMENT  AND  GARNISHEE. 

!•  Under  the  attachment  laws,  when  the  answer  of  the  garnishee  is  contro- 
verted by  the  oath  of  the  plaintiff,  the  cause  is  at  issue  with  the  garnishee, 
and  the  proof,  to  charge  him,  is  entirely  independent  of  the  answer,  and 
when  that  is  introduced  by  the  plaintiff,  it  is  governed  by  the  same  rules 
as  any  other  admission  by  the  garnishee.  Myatt  doLv,  Lockhart  if  Mas- 
aey.  91 

2.  The  plaintiff  cannot  select  a  part  of  the  answer  on  which  to  take  issue: 
the  only  proper  issue  is  one  of  indebtedness,  vd  rum*    lb,  92 

3.  Proof  that  the  garnishees,  as  attorneys,  had  received  money  recovered  in 
the  name  of  the  defendant  in  attachment,  for  the  use  of  another,  who  it  was 
proved,  disclaimed  any  interest,  is  sufficient  to  charge  them,  and  it  after- 
terwards  rests  with  them  to  shew  that  the  money  collected  was  legaUy  or 
equitably  belonging  to  some  other  person.    Ih,  92 

4.  When  the  answer  of  a  garnishee  is  controverted,  and  shows,  amongst  o- 
ther  matters,  that  the  interest  in  the  money  gamisheed  is  in  another,  this 
fact,  unless  shown  at  the  trial,  does  not  affect  the  suit,  inasmuch  as  the 
plamtiff  elects  to  controvert  the  answer,  instead  of  admitting  it,  and  call- 
ing in  the  person  thereby  indicated.    lb.  92 

5.  It  is  unnecessary  for  the  sherifTs  return  to  state  that  the  garnishee  was 
summoned  in  writing,  aja  such  is  the  necessary  intendment  of  his  return, 
but  this  inquiry  is  immaterial  to  the  defendant  Burl  v.  Pcoishfy  Co.  211 

6.  Where  the  service  of  an  attachment  is  made  only  by  the  summons  of  a 
garnishee,  it  is  error  to  render  judgment  ag^iinst  the  debtor,  until  the  gar- 
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nifihee  has  admitted  a  debt  due,  or  until  a  final  judgment  haa  been  < 

for  his  default    lb.  211 

7.  When  a  garnishee  submits  to  answer,  he  is  considered  as  continuing  be- 
fore the  Court,  for  the  purpose  of  receiving  its  judgment;  but  if  the  cause 
is  continued  generally,  by  the  Court,  as  to  him,  he  cannot  at  the  succeed- 
ing term,  be  compelled  to  join  in  an  issue  tendered  to  his  answer,  either 
by  the  plaintiff  or  defendant  in  the  principal  suit;  and  if  an  issue  then  ten- 
dered for  the  first  time,  is  made  up  and  found  against  him,  the  judgment 
thereon  will  be  reversed  upon  error,  if  there  is  no  admission  upon  the  re- 
cord, either  express  or  implied,  which  takes  from  him  the  right  of  iosisting 
upon  the  irregularity.    Lockhart  v.  Johnson,  223 

S.  A  justice  of  the  peace  of  one  county  is  not  authorized  to  issue  an  attach- 
ment returnable  into  another ;  and  it  is  competent  for  a  gamithee  to  avail 
himself  of  the  irregularity  of  the  attachment  in  an  appellate  court,  though 
no  objection  had  been  made  to  it  previous  to  the  judgment  below.  Dew 
V.  The  Bank  of  the  StaU  ofMabama,  323 

9.  Ailer  a  judgment  by  default  against  a  garnishee,  he  must  be  s^red  with 
a  KirefaciaSj  or  there  must  be  some  equivalent  proceeding  to  authorize  a 
final  judgment    lb,  323 

10.  Although  the  act  of  1833,  directs,  that  when  an  attachment  shall  be  serv- 
ed in  the  hands  of  a  supposed  debtor,  &c.  of  the  defendant,  the  garnishee 
shall  be  summoned  in  writing,  yet  it  is  not  necessary  that  a  copy  of  the 
written  summons  should  be  returned  with  the  attachment ;  but  a  return  by 
an  officer  that  he  had  summoned  a  third  person  as  a  garnishee,  wiU  war- 
rant the  inference  that  the  duty  was  performed  according  to  law.  Lowryr 
dal,  V.  ClementSj  422 

11.  To  authorize  a  judgment  against  a  garnishee  who  is  in  default,  it  is  ne- 
cessary, not  only  that  a  conditional  judgment  should  be  entered  against 
him,  but  a  scire  facias  issued  thereupon,  should  be  executed  and  returned, 
or  something  equivalent  should  be  shown,    lb.  4S2 

12.  To  sustain  a  judgment  against  a  garnishee,  it  should  appear  tbat  the 
plaintiff  had  recovered  a  judgment  against  the  defendant  in  the  principal 
suit ;  but  it  is  allowable  lor  the  garnishee  to  assign  errors  upon  the  latter 
judgment    lb.  423 

13.  If  a  judgment  can  be  had  against  a  stockholder,  for  a  debt  due  by  the  cor- 
poration, under  the  act  of  31st  December,  1641,  the  affidavit  required  by 
that  act  must  be  made  previous  to  suing  out  garnishee  process.  Whether 
the  act  applies  to  the  stockholders  of  a  corporation  whose  fivnchise  has 
been  lost  by  nonuser,  or  dissolved  by  any  act  equivalent  to  a  surrender  of 
its  privileges,  7«cre?    Cooper  v.  Frederick^  739 

See  Promise,  2. 
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1.  There  cannot  be  a  valid  *^ft  at  common  latr,  where  the  Aonor  retains  con- 
trol and  dominion  over  the  8u!)jGct  of  the  gill  during  his  life.  Mahy^ 
^rfmV  V.  Htirs  of  Blakty^  301 

2.  An  insolvent  debtor  is  not  allowed  to  appropriate  the  proceeds  of  his  la- 
bor to  investments  in  real  estate  for  the  advancement,  or  in  the  name  of 
his  children ;  and  if  he  procures  a  convejrance  to  be  made  to  a  child  under 
such  circumstances,  the  estate  may  he  reached  by  an  execution  creditor. 
Patterson  v.  CmnpbeU,  993 

3.  Upon  the  trial  of  one  for  murder,  it  is  not  competent  to  prove  the  declara* 
tions  of  a  third  person,  tending  to  the  conclusion  that  he  was  guilty  of  the 
murder,  and  not  the  prisoner,  as  evidence  in  exculpation  of  the  prisoner* 
If  such  third  person  examined  as  a  witness,  had  implicated  the  prisoner 
by  his  testimony,  it  might  have  been  received  for  the  purpose  of  discred- 
iting him,  but  was  not  competent  testimony  to  establish  the  innocence  of 
the  prisoner,  by  fixing  the  crime  upon  the  declarant  Sndffi,  a  tUtot  v.  The 
Suae,  '  990 

See  Evidence,  29. 

GUARDIAN  AND  WARD. 

1.  Where  the  account  of  a  guardian  is  audited  and  reported  for  allowance, 
and  he  moves  to  amend  a  settlement  made  with  the  court  at  a  previcms 
term,  which  is  refused-— conceding  the  power  of  the  court  to  have  granted 
the  motion,  to  induce  a  reversal,  the  record  should  show  that  the  guardian 
was  prejudiced  by  the  decision  against  him.  Hudson,  Guardtanj  ^c  v« 
Parker,  413 

^  A  decree  of  the  Orphans'  Court,  reciting  that  the  guardian  of  a  female 
ward  was  indebted  to  her  husband  in  his  wife's  right,  and  adjudging  that 
the  guardian  pay  over  that  sum  to  the  husband,  is  a  decree  in  favor  of  the 
latter,  and  is  defective,  because  it  is  not  in  favor  of  both  husband  and 
wife.    Ih.  414 

3.  Where  a  guardian  purchases  property  at  a  sale  under  an  execution  in  fa- 
vor of  his  ward,  which  he  pays  for  by  causing  a  credit  to  be  entered  on 
the  execution,  it  seems  that  the  ward  may  elect  to  have  the  property  or  the 
n^oney  with  interest.  But  to  induce  a  court  of  equity  to  make  the  guar^ 
dian  a  trustee  for  his  ward,  the  former  must  have  purchased  under  such 
circumstances  as  invests  the  guardian  with  a  valid  estate  at  law ;  if  mala 
fdts  is  attributable  to  him,  his  purchase  is  void  by  the  statute  of  frauds, 

against  the  creditors  of  the  defendant  in  execution,  and  will  not  be  upheld 
in  equity,  merely  to  declare  a  trust  in  favor  of  the  ward.  CanjoQvom  v.  JUb- 
Craw,  519 

4.  The  return  by  a  guardian  frem  time  to  time  of  the  account  between  him- 
self and  ward,  and  ordering  the  same  to  be  recorded  by  the  Orphans'  Conrt 

132 
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li  not  aoch  a  rta  JugudMa  aa  will  prevent  either  party  from  showinf  ta 
eirar  insnch  retDzna,  and  estop  the  coort  upon  final  settlement  from  a- 
■mining  the  debits  and  credits  on  both  sides,  from  the  oommencemeiitof 
the  gnardianship,  and  rendering  each  decree  as  wiU  be  proper  apoD  t 
viewofaUthefactik  And  the  mainage  of  a  female  ward,  after  soch  occa- 
sional retains,  cannot  prejudice  the  guardian,  or  deprive  him  of  ciediti 
that  would  have  been  available  if  the  ward  had  continued  sole.  Cmmmg- 
ham  and wifeY.  Pool,  615 

S.  A  mere  gratuitous  remark  by  a  guardian,  that  he  would  not  charge  Mi 
ward  for  board,  is  not  obligatoiy  upon  him,  and  the  statute  of  liiwitatiw 
will  not  avail  against  such  a  charge,  upon  a  final  settlement  between  him- 
self and  ward,    lb.  615 

€L  In  the  settlementof  a  guardian's  accounts,  his  credits  should  be  allowed 
as  of  the  time  when  the  ward's  estate  became  chargeable  ^th  them;  and 
if  interest  is  calculated  against  the  guardian  upon  all  the  dAUtf  it  should 
also  be  allowed  upon  his  eraljtt.   lb,  615 

See  Clerk  and  Register  of  Court. 
See  Execution,  Writ  of,  8. 
See  Orphans'  Court,  19. 

HUSBAND  AND  WIPE. 

1.  When  a  husband  in  possession  of  land  under  a  title  bond  from  his  vrador 
having  paid  the  purchase  money,  absconds  fiom  the  State,  and  hu  wife 
having  afterwards  obtained  the  legal  title  from  her  husband's  vendor,  ind 
conveyed  the  land  during  covertnie,  the  husband,  notwithstanding,  mtj 
maintain  ejectment  against  his  wife's  vendee,  on  his  possession,  becaan 
thedeed<^the  wife  is  entirely  void.  Adanu  y.  IhmpUm^  Idi 

5L  A  divorce  a  vmeufo,  obtainied  by  the  wife  subs^u^ntly  to  theezecadoD  of 
the  deed  by  her  to  the  defendant,  has  no  effect  on  the  suit    A.  134 

3.  When  the  wife's  duoae  in  action  accrues  during  the  coverture,  the  Ivisbaiid 
may,  or  may  not,  join  the  wife  in  the  suit,  at  his  election.  Wbo^  t. 
Findla3f,eiaL  716 

4.  A  deed  by  a  husband,  conveying  his  proper^  in  trust  ibr  the  use  andben- 
efit  of  his  wife,  and  children,  without  any  consideration,  but  the  exidi^ 
marriage,  is  void,  as  to  the  existing  creditors  of  the  husband.  CodShlf 
KdioY.Thompmm,  937 

5.  fibnUe,  where  the  father  gave  personal  property  to  a  dau^^iter  byadeed, 
who  was  a  feme  miiUy  but  who  afterwards  married,  and  together  with  her 
husband  retained  possession  under  the  deed  for  more  than  twentf  yeiB^ 
it  will  be  presumed,  (in  the  absence  of  an  intention  to  defraud,)  agaia^ 
the  husband,  (whis  creditors,  that  the  property  was  not  tiie  dangfater^^ 
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was  the  ftthei^  at  the  time  of  tke  gift.    FWmm^  Wminmlkk  O^.  v. 
Tanoytft.  099 

6.  Where  propertf  is  given  by  a  ftther  to  hie  dau^iter,  who  wu  ^JhrneBoU 
and  competent  to  take  it,  a  court  of  equity  will  not  allow  her  sabaeqoent 
mazriage  to  impair  her  rights,  merely  becBuee  a  tnisfiee  wtm  noiintaipoeed. 
lb.  999 

7.  A  father  gave  to  his  widowed  daughter,  **and  the  heixe  of  her  body,*  by 
deed,  a  female  alave,  who  he  provided  should  be  under  her  control  and  em. 
ployment,  in  the  most  profitable  way,  for  the  use  and  support  of  herself  and 
^her  hein,**  during  their  lives;  after  her  death  it  was  directed  that  the 
property  should  be  divided  **  among  her  heirs."  In  a  short  time  after  the 
gift,  the  daughter  took  possession  of  the  slave,  who,  together  with  her  in* 
crease,  have  for  more  than  twen^  years  been  treated  as  the  separate  pro- 
perty of  the  daughter  and  her  children ;  though  the  daughter  married  very 
soon  after  acquiring  the  posseasion :  Hddj  that  the  deed  invested  the  daugfa. 
ter  and  her  children  collectively,  with  interests  which  the  creditors  of  the 
husband  could  not  divest,  as  it  respects  the  children,  through  the  medium 
of  any  fortan,  and  as  it  respects  the  daughter,  (his  wife,)  not  by  levy  and 
sale  under  execution  against  his  estate;  if  the  husband,  in  virtue  of  his 
marital  rights,  has  an  interest  in  the  slave,  and  her  Increase,  or  the  profits 
accruing  from  their  employment,  a  creditor  must  proceed  in  equity  to  sub- 
ject it  to  his  judgment ;  ytoiAer,  that  as  the  daughter  has  become  covert, 
a  court  of  equity  may  appoint  a  trustee  in  whom  the  legal  estate  shall  be 
vested,  so  as  to  support  the  purposes  of  the  deed.   lb,  999 

See  Evidence,  70. 

See  Executors  and  Administrators,  16. 

See  Pleading,  12. 

See  Wills  and  Testaments,  1. 

INDIAN  TRIBES,  TREATIES  WITH. 

L  The  first  article  of  the  treaty  of  1814,  with  the  Creek  IndiaiM,  or  the  act 
of  Congress  of  1817,  which  provides  for  the  location  of  lands  reserved  un. 
der  that  article,  and  for  other  purposes,  does  not  invest  the  chiefs,  warri. 
ore,  or  other  reservees,  with  an  estate  which  he  can  alienate^  at  pleasure^ 
Jamea  v.  ScoU^  579 

d.  Querff  Does  evidence,  that  a  reservee,  under  the  treaty  of  1814,  with 
the  Creek  Indians,  or  under  the  act  of  Congress  of  1817,  has  removed  to 
another  county  in  the  State  than  that  in  which  his  reservation  is  situatedi 
establish  the  fkct  of  his  voluntary  abandonment;  or  may  it  not  be  intend- 
ed, in  the  absence  of  proof,  that  he  still  retaiw  the  control  over  it,  and  that 
others  cultivate  it  for  him.    lb.  579 

3.  The  first  article  of  the  treaty  of  1814,  with  the  Creek  Indians  confers  up- 


10B%  INDEX. 


INDIAN  TRIBES,  TREATIES  WITH— coHTiiwED. 

OB.  tha  chiefe  and  wamoni  provided  fo,  a  qualified  inkeriSaUe  estate,  mkack 
Is  determined  by  the  sale  of  the  reservee,  the  cesser  of  occap8ftioii,aadhtt 
removal  fiom  the  State ;  and  immediately  upon  such  abandonment  of  poa- 
session,  the  reservation  becomes  &  part  of  the  public  domain,  without  any 
positive  aaseitlon  of  right  oa  the  part  of  the  United  States.  CWisisiriia  t. 
MinUr,  m 

See  Public  Lands,  Survey  of,  &c.  1. 

INDICTMENT. 

1.  When  the  matter  of  a  plea  in  abatement  is  the  digquaiykaHon  of  a  juror, 
Isymg  oat  of  view  the  dkeetionto  aommon  Upholders  and  householden, 
as  to  which  no  opinion  is  given — it  must  jvesent  the  constitntional  dis- 
qualification of  conviction  for  bribery,  &c.  &c.  Matters  wMch  eiem^ 
individuals  from  jury  service,  are  not  disqualifications  which  will  abate  an 
indictment    Tkt  State  v.  Brooks,  9 

&  A  discharge  from  a  former  indictment,  upon  payment  of  costs,  in  coBBe- 
quence  of  the  refusal  of  the  prosecutor-  to  prosecute  further,  is  no  bar  to  a 
subsequent  indictment    The  SktU  v.  Bladcwdl,  79 

8.  An  mdictment  against  a  pedlar,  which  does  not  alledge  that  the  penon 
charged  with  peddling,  had  not  first  obtained  a  license  therefor,  is  bad,as(i 
a  judgmentfounded  on  such  an  indictment,  will  be  reversed.  May  v.  The 
StatCy  167 

4.  An  indictment  for  adultery  is  good,  although  the  offence  is  not  laid  vith 
tcmOinuemlo,   The  State  v.  Glaxe,  383 

5.  If  one  of  the  persons  charged  with  this  ofience  is  known  by  the  name 
charged  in  the  indictment,  the  other  is  not  entitled  to  an  acquittal  by  blow- 
ing that  it  is  not  the  true  name.    Ih,  283 

See  Criminal  Cases,  Proceeedings  in,  2,  6. 

INDORSEMENT. 

1.  Where  a  note  payable  to  a  named  individual,  or  bearer,  is  indoised  by  a 
third  person  to  the  plaintiff  before  iti  maturity,  and  its  due  payment  guar- 
antied, waiving  the  suit  and  diligence  required  by  law;  such  indorsement 
binds  the  indorser,  if  the  note  is  not  paid  by  the  maJkeis  at  its  matuntf, 
without  any  further  action  by  the  holder.    Btai  v.  Parish  $f  Ok        211 

2.  The  indorsement  of  a  bill  single,  is  in  itself  a  distinct  and  substaotive 
contract,  and  if  it  does  not  look  to  any  other  place,  will  be  governed  by  the 
kx  loci  cojUractvs ;  and  where  it  is  made  in  another  State,  in  which  the 
common  law  is  presumptively  in  force,  to  &&  a  liability  upon  the  indoner, 
it  is  incumbent  upon  tl^  indorsee  to  show  by  a  suit  prosecuted  againattbe 
obligor,  that  the  amount  of  the  specialty  could  not  be  collected  of  him,  or 
else  excuse  the  prosecutiou  of  such  a  suit  by  proof  of  the  obligor^  inpol* 
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vency,  or  the  prddaction  of  a  statute  modifying  the  conunon  law.  MiXkr  v. 
CobbifMcIntyrt,  638 

INDORSEE  AND  INDORSEE. 

1.  The  circumstance  that  a  party  to  a  bill,  sued  by  another  party  to  the  same 
bill,  stands  upon  it  as  the  last  indorser,  is  not  conclusive  that  he  is  not  lia- 
ble to  contribute  otherwise,  when  there  is  evidence  before  the  jury  of  a 
collateral  agreement    Rhodes  v.  Sherrod,  63  , 

9.  Where  an  action  is  brought  upon  the  indorsement  of  a  promissory  note, 
the  plaintiff's  right  to  recover  cannot  be  made  out  by  proof  of  a  fraudulent 
concealment,  or  misrepresentation  by  the  indorser,  in  respect  to  the  ability 
of  the  maker  to  pay.  To  make  such  a  fraud  available  as  a  ground  of  aoi- 
tion,  it  must  be  specifically  declared  on,  in  a  suit  brought  by  the  party  de- 
franded.    Br.  JB*k  at  Montgomery  v.  Gqffhey,  153 

2.  A  promissory  note  payable  in  bank,  is  by  statute  made  subject  to  **  the 
rules  of  the  law  merchant,  as  to  days  of  grace,  demand  and  notice,  in  the 
£ame  manner  that  inland  bills  of  exchange,"  &c.  are ;  consequently,  where 
•uch  paper  is  indorsed,  either  regularly  or  iiiegularly,  the  indorser  must  be 
charged  by  a  demand  and  notice.    Ih.  153 

4.  Where  commercial  paper,  past  due^  is  indorsed,  it  cannot  be  assumed  as  a 
kgal  condttsion,  that  a  demand  of  payment  should  be  made  by  the  holder^ 
and  notice  of  its  dishonor  given  within  ajxj  precise  Ume;  but  in  euch  case, 
all  that  can  be  said  is,  that  the  demand  most  be  made,  and  the  notice  giv- 
en, in  a  reasonable  time.  The  facts  must  be  ascertained  by  the  juxy,and 
their  verdict  should  be  influenced  by  such  legal  analogies  as  are  establish, 
ed.    lb.  153 

5,  An  action  may  be  brought  without  a  previous  request,  where  a  party  pro- 
mises to  pay  on  demand,  yet  in  the  case  of  indorsed  paper,  the  writ,  or 
summons,  by  which  a  suit  thereon  is  commenced,  does  not  authorize  the 
officer  to  whom  it  is  addressed,  to  receive  the  money,  or  contemplate  pay- 
ment otherwise  than  by  legal  coercion ;  consequently  it  is  not  a  sufficient 
demand  to  make  a  notice,  which  is  merely  consequential,  avail  any  thing. 
Tb.    .  153 

j6.  Where  a  note  payable  to  a  named  individual,  or  bearer  is  indorsed  by  a 
third  person  to  the  plaintiffe  before  its  maturity,  and  its  due  payment  guar, 
antied,  waiving  the  suit  and  diligence  required  by  law ;  such  indorsement 
binds  the  indorser,  if  the  note  is  not  paid  by  the  makers  at  its  maturity 
without  any  further  action  by  the  holder.    Burty.  Parish  fy  Co.  211 

7.  It  is  unnecessary,  under  such  a  contract,  to  aver  notice  to  the  indorser, 
that  the  makers  had  not  paid  the  note.    lb.  211 

j8.  The  mere  circunsstance  that  the  maker  of  a  note,  not  commercial,  has  a 
;«et  off  against  the  payee,  does  not  dispense  with  the  necessity  for  the  in- 
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doreee  to  sue  to  the  first  court  to  charge  an  mdorser  who  is  not  the  payeft 
f^  *  Eagtiihyv.  Bradford,  567 

I  9.  The  indorsement  of  a  bill  single,  is  in  itself  a  distinct  and  sabfltoitfive 

contract,  and  if  it  does  not  look  to  any  other  place,  wiU  be  governed  by  tfas 
I  Ux  loci  contradus;  and  where  it  is  made  in  another  State,  in  which  the 

I  common  law  is  presumptively  in  force,  to  fix  a  liability  upon  the  indoner, 

'  it  is  incumbent  upon  the  indorsee  to  show  by  a  suit  prosecuted  against  the 

[  *  obligor,  that  the  amount  of  the  specialty  could  not  be  collected  of  hinder 

I  else  excuse  the  prosecution  of  such  a  suit  by  proof  of  the  obligoi's  idboI- 

I  vency,  or  the  production  of  a  statute  modifying  the  common  law.  MUkr  v. 

i  Cobb  ifMclnhfn,  638 

:  10.  A  declaration  against  the  indorser  discloses  a  good  cause  of  action,  which 

»  shows  that  debt  is  past  due,  alledges  the  indorsement  in  this  State  oft 

bill  single,  that  the  obligor  was  then,  and  still  is  a  resident  of  another  State. 
I  that  he  then  was  and  still  continues  wholly  and  notoriously  insolvent,  so 

that  no  part  of  the  debt  could  be  collected  of  him  by  suit    i&.  638 

IJ .  An  assignee  of  a  promissoiy  note,  succeeds  to  all  the  rights  of  his  assign. 

or  at  the  time  of  the  transfer,  and  will  be  entitled  to  prior  satisfactioD^ 

against  a  subsequent  assignee  of  other  notes,  out  of  a  fund  provided  for 

the  payment  of  all  the  notes.   Bcmko/Mobikv.  P.^fMBank,         645 

See  Consideration,  3. 

See  Judgment  and  Decree,  6,  6. 

See  Pleading,  3. 

INTENDMENTS  AND  LEGAL  PRESUMPTIONS. 

1.  Sembh :  it  cannot  be  intended,  because  one  is  authorized  to  indorse  notai; 
tiiat  he  is  also  an  agent  for  the  purpose  of  receiving  notices  of  their  dis- 
honor.   P.  fy  M.  Banko/MolnU  v.  King,  Upsonif  Co.  S80 

52.  When  the  record  recites,  that  the  plaintiff  demurred  to  the  plea,  that  his 
demurrer  was  sustained,  and  the  defendant  was  required  to  answer  ftr- 
ther,  this  court  will  intend  that  a  demurrer  was  interposed,  though  oone 
appears  in  the  record.    Barney  v.  BuAj  345 

3.  Where  the  defendant  moved  to  strike  out  the  plaintifi^s  declaiatioD  aod 
the  entry  recites,  ^fMch  motion  heing  granted  by  (he  ootof,  ^pUM^  it 
nonndted/*  it  cannot  be  intended  that  the  nonsuit  was  voluntarily  sabouft- 
tedto,  but  the  fair  inference  is,  that  it  was  ordered  by  the  court,  either  ss 
the  judgment  upon  the  motion,  or  for  declining  to  file  a  new  declaiatioi^ 
The  StaU  Bank  Y.Mnmm  and  Jeffir^j  368 

4.  Proof  by  one,  that  he  had  a  judgment  against  an  individual  for  ten  yssis, 
and  had  used  all  diligence  to  recover  it,  without  being  able  todoso^nv- 
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60  the  pranimptioii  of  his  insolyency.    AMr  qf  BtynoUb  t.  Pharr  tf 
Beck,  560 

See  Garnishment  and  Garnishee,  10. 

See  Principal  and  Surety,  9. 

JUDGMENT  AND  DECREE. 

1.  A  vendee  of  land,  with  wanan^  of  titles  may  pmchase  in  an  outstanding 
paramount  title,  or  incumbrance,  and  may  recover  upon  his  waiianty  with- 
out an  actual  eviction ;  butinsuch  a  case,  he  acts  at  hia  peril,  and  assumes 
the  burden  of  proving,  that  he  submitted  to  a  good  title,  paramount  to  thai 
of  the  wanantor.    Davenpmi  v.  BartieU  if  Waring,  179 

2.  Where  a  judgment  is  rendered  against  several  defendants,  one  of  whonr 
died  previous  to  its  rendition,  it  may  be  amended  on  motion,  by  vacating 
it  as  to  the  deceased  defendant,  and  continuing  its  vitality  against  the 
others ;  and  where  a  judgment  in  such  case  is  thus  hi  vacated,  and  a  for- 
mal judgment  nunc  pro  tunc  rendered  against  the  survivors,  the  latter  will 
be  regarded  as  a  continuation  of,  and  intended  to  perfect  the  original  judg- 
ment, and  but  one  execution  can  issue.  The  informality  in  the  judgments 
would,  on  error,  be  regarded  as  a  mere  clerical  misprision,  amendable  un- 
der the  statute  at  the  costs  of  the  plaintiff  in  error.  Hood  omd  /^inneU  v* 
MobUe  Branch  Bank,  335 

3.  A  judgment  by  confession,  under  a  warrant  of  attorney,  although  it  is  un- 
necessary to  set  out  the  warrant,  or  its  proof,  on  the  record,  must  show  the 
authority  was  verified,  and  sufficient  to  authorize  the  particular  judgment 
Under  a  power  to  L.  and  his  executor  to  take  a  judgment,  the  executor  is 
not  entitled  to  enter  it  up,  without  proving  the  power  and  producing  and 
proving  the  note  to  which  the  power  applies,  as  well  as  his  letters  testap 
mentary.    Brtnm  v.  LitUe,  416 

4.  A  judgment  is  not  so  assignable  as  to  enable  the  assignee  to  sue  on  it  in 
his  own  name,  and  therefore  he  cannot  make  use  of  one,  so  assigned  to 
himasasetoff    Bwmdl  v,  Magee,  433 

5.  When  an  indorsee  sues  the  maker  of  an  indorsed  note,  and  notifies  the 
indorser  of  the  pendency  of  thesmt,  or  advises  him  of  any  defence  inter* 
posed,  this  will  make  the  verdict  conclusive  against  the  indorser,  if  the 
maker  is  discharged,  and  it  cannot  be  controverted  when  the  indorser  is 
sued.    HagtrOyv.  Bradford,  567 

6.  When  no  notice  is  given  and  the  maker  succeeds  in  defeating  a  recove- 
ry on  the  merits,  the  judgment  is  in  all  cases,  prima  facie  evidence  in  a 
suit  of  the  indorsee  against  his  indorser,  and  it  rests  with  the  latter  to  show 
the  defence  interposed  by  the  maker  is  invalid.   Ih.  567 

7.  Where  a  recognizance  states  the  offence  for  which  the  principal  recogni- 
zor has  undertaken  to  appear  and  answer,  a  judgment  mti  rendered  there- 
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on  should  substantially  describe  the  offence,  or  refer  to  it  so  that  the  re- 
cognizance may  be  identified ;  unless  it  is  thus  special,  it  would  not  sop- 
port  the  final  judgment,  and  the  latter,  if  it  conformed  to  the  recognizaiice, 
would  vary  from  the  judgment  nisi,    Faulk  tmd  Favlk  v.  The  Siaie^    9 J9 

8.  A  judgment  is  evidence  even  for  or  against  strangers  to  it,  of  the  ftct  that 
such  a  judgment  was  rendered.    Andtyy,  CarUa^  073 

9.  Evidence  of  unsatisfied  judgments,  is  competent  testimony  to  raise  a  pre- 
sumption of  insolvency.    lb.  973 

See  Exceptions,  Bill  of,  3. 
See  Guardian  and  Ward,  2. 
See  Mortgagor  and  Mortgagee,  1. 
See  Sunday,  2. 

JURISDICTION. 

1.  Quere?  Whether  a  State  Court  can  restrain  a  party  to  a  suit  in  the  Conrtv 
of  the  United  States,  or  the  officers  of  those  courts,  from  making  a  levy; 
but  however  this  may  be,  the  Marshal  may  be  sued  in  detinue,  either  at 
common  law  or  under  the  statute,  for  the  recovery  of  slaves  owned  by  a 
stranger,  but  seized  under  execution ;  and  the  Marshal's  refusal  to  accept 
a  claim  bond  under  our  local  statute  does  not  invest  a  court  of  equity  with 
jurisdiction.    BiasdL  if  CarvUle  v.  Lindsay,  d  aL  163 

2.  But  if  he  omits  to  require  the  court  thus  to  limit  its  judgment  when  the  ju 
ry  certifies  a  sura  greater  than  fifty  dollars,  he  will  upon  enor,  be  presuin- 
ed  to  have  assented  to  the  utmost  exercise  of  the  court's  jurisdiction.  SiM 
V.  Fleming  J  768 

See  Bankrupt,  3. 

See  Orphans'  Court,  23. 

See  Set  OflF,  6. 

JURY  AND  JUROR. 

1.  Under  the  code,  a  challenge  to  the  array,  or  a  plea  in  abatement  to  the 

panel,  invokes  the  inquiry  only,  whether  the  jury  has  been  selected  in  the 

mode  directed,  and  on  such  issue,  the  certificate  of  the  board  is  conclusire. 

The  Suae  v.  Brooks^  9 

%  This  certificate  may  be  made  by  the  attending  ofiicers,  or  the  cleri[  ^ 

the  county  court,  when  one  of  them.    lb.  9 

3.  When  the  matter  of  a  plea  in  abatement  is  the  disgualificaHon  of  a  juitv, 
laying  out  of  view  the  direction  to  summon  free-holders  and  hoose-holi- 
ers,  as  to  which  no  opinion  is  given — it  must  present  the  constitatioDtl 
disqualification  of  conviction  for  bribery,  &c.  &c.  Matters  which  efosft 
individuals  fVom  jury  service,  are  not  disqualifications  which  will  abitetn 
indictment    lb.  ^ 
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4.  The  code  provides,  that  a  grand  jury  may  be  summoned  by  the  Court 
when  none  is  in  attendance  under  the  venire,  and  when  a  jury  is  thus  con- 
stituted, the  accused  is  not  invested  with  the  right  to  enquire  if  the  form 
prescribed  by  the  statute  has  been  pursued  or  otherwise    lb,.  10 

5.  In  pleas  of  abatement  to  the  constitution  of  the  grand  jury,  the  greatest 
accuracy  and  precision  are  necessary,  as  two  modes  are  provided  by  which 
a  jury  maybe  constituted,  and  therefore,  the  plea  must  negative  that  either 
mode  was  pursued,    lb.       *  10 

6.  The  essential  matters  to  constitute  a  grand  jury,  when  constituted  by  the 
board  of  county  officers,  seems  to  be,  that  they  shall  select  the  jury  from 
the  citizens  at  large,  out  of  a  list  biennially  obtained  by  the  sheriff.  Eve- 
ry matter  beyond  this  seems  nothing  more  than  direction  as  to  the  manner 
in  which  the  officers  shall  perform  their  duties.    lb.  10 

See  Criminal  Cases,  Proceedings  in,  1,  2. 
See  Sunday,  2. 
JUSTICE  OP  THE  PEACE. 

1.  The  local  law  of  5th  February,  1840,  giving  monthly  courts  to  certain 
counties,  repealed  so  much  of  the  act  of  1814,  as  required  ten  days  to  in- 
tervene between  the  test  and  return  of  a  warrant  Quere — ^is  not  that  por- 
tion of  the  act  of  1814  directory  merely  ?    Cole  v.  Fhwmay,  401 

2.  A  justice  of  the  peace  cannot  retain  money  collected  by  him  in  his  offi- 
cial character,  to  satisfy  a  debt  due  him  by  the  creditor  whose  money  has 
been  thus  received.    Spenee  v.  MUduU,  744 

LANDLORD  AND  TENANT. 

1«  Although  a  tenant  in  possession  has  been  induced  by  fraud,  or  imposi- 
tion, to  admit  the  title  of,  and  to  take  a  lease  from  a  stranger,  he  may  show 
the  fraud  or  imposition,  to  avoid  an  entry,  yet  where  no  such  circumstan- 
ces are  shown,  and  he  has  accepted  a  lease,  he  cannot  defend  by  showing 
his  possession  in  the  first  instance,  was  derived  from  another,  whose  title 
he  has  always  admitted.    Miller  v.  Bonsttdony  317 

3.  A  landlord  who  becomes  entitled  to  the  possession  of  premises  by  the  de- 
termination of  a  lease  under  an  arrangement  with  his  tenant,  cannot  main- 
tain a  proceeding  for  a  forcible  entry  and  detainer  for  an  entry  made  while 
the  tenant  was  in  possession.    McKeen  and  toife  v.  Ndmty  507 

3.  Where  the  mortgage  provided,  that  after  default  of  payment  the  mortga- 
gee might  enter,  the  mortgagor  is  entitled  to  possession  until  such  default . 
and  if  the  land  is  rented,  the  tenant  is  liable  to  his  landlord  for  the  rent) 
after  default,  if  he  has  not  been  notified  by  the  mortgagee  not  to  pay  it 
over.  Smith  v.  TayUiT,  633 

LIEN. 

1.  A  surety  in  a  claim  bond,  is  not  precluded  by  a  judgment  improperly  ob- 
133 
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tained  against  his  principal,  from  resorting  to  a  Court  of  Chancery,  to  es- 
tablish, that  the  property  levied  on  and  condemned,  had  been  previoialy 
levied  on  by  a  senior  judgment  creditor,  and  condemned,  pending  the  trial 
of  which  the  last  levy  was  made ;  and  that  the  property  had  been  deliver- 
ed in  satisfaction  of  the  judgment  of  the  senior  creditor.  Babeoek  if  (hif' 
fin  V.  WUliama,  150 

2.  Where  lands  have  been  omitted  out  of  a/^ntract  by  mistake,  which  k 
afterwards  corrected  by  a  Court  of  Chancery — ^uere  f  will  judgments  ob- 
tained against  the  vendor,  after  the  contract  was  made,  but  before  its  cor- 
rection, have  a  Uen  upon  it  ?     Pierce  v.  Brasafiddj  el  id,  573 

3.  The  levy  of  a  sheriff  or  the  lien  of  an  execution,  does  not  change  tiie 
title  of  the  defendant  in  execution  into  a  mere  right  of  action,  but  he  may 
transfer  or  sell  the  property  in  the' same  manner  as  if  no  levy,  or  lien  ex- 
isted, though  in  the  hands  of  his  assignee,  it  will  continue  subject  to  the 
levy,  or  lien.    Atwood  v.  Pierwi^  656 

LIMITATIONS  AND  NON  CLAIM,  STATUTES  OF. 

L  In  a  suit  against  the  admimstrator  of  one  of  the  obligois  to  a  bond,  con- 
ditioned to  make  title  to  land,  within  a  convenient  time  after  an  ia&iit 
fane  covert  came  of  age,  the  bar  of  the  statute  of  nonrcUdm  begins  to  ran 
fiom  the  time  theyemee<Nnesto  ftdl  age,  andnot  from  the  death  of  the  ob- 
ligor.   PMghnY.  Hme,  253 

2l  A  promise  by  one  of  two  administratars  to  pay  the  debt,  is  sufficient  to 
take  the  case  out  of  the  statute  of  limitations,  when  the  action  is  agaiost 
him  only,  after  the  decease  of  his  co-administrator.  Hallj  Weeks  4*  Cb.  v. 
DarringUm,  503 

3.  A  witnesses  certificate  is  not  an  open  account,  so  as  to  be  bairodby  tiie 
statute  of  limitations  of  three  years.    CamZfe,  ifc  v.  R^nolds^  969 

See  Criminal  Cases,  Proceedings  in. 
See  Guardian  and  Ward,  5. 

MANDAMUS. 

1.  When  duties  are  imposed  on  the  Circuit  Judge  as  an  officer,  another  Cir- 
cuit Judge  has  no  power  to  issue  a  mandamus.  The  State  ex  rd,  7%mij^ 
mm  V.  The  CHradt  Judgeo/MobiUy  339 

3.  A  mandamus  from  the  Supreme  Court  is  the  proper  remedy  when  a  CS^ 
cuit  Judge,  in  his  capacity  of  supervisor  of  an  election  refuses  to  give  the 
proper  certificate  to  the  person  shown  to  be  elected.  And  this  is  so^  al- 
though the  office  may  be  full,  or  a  new  election  ordered,  i 
of  a  certificate  improperly  giveiL  lb. 
See  Error,  Writ  of,  14. 
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MASTER  AND  SLAVE. 

1.  The  master  or  mistresB  of  a  slave,  when  assaulted  by  another,  may  com- 
mand the  slave  to  aid  in  repelling  the  threatened  injuiy ;  but  the  employ- 
ment of  such  an  instrument  of  defence,  would  of  itself  aggravate  any  in- 
jniy  which  might  result,  and  enhance  the  damages,  unless  the  threatened 
danger  was  so  immiment,  as  to  render  a  resort  to  any  means  justifiable,  or 
at  least  excusable,  to  prevent  irreparable  i]:\juiy.  PinksUm  and  Wife  v. 
Greene  and  Wxfty  19 

52.  If  a  master  permits  his  slave  to  retain  and  dispose  of  a  portion  of  his  eain- 
ings,  he  cannot  afterwards  reclaim  them ;  and  where  the  slaves  under  such 
permission  placed  the  part  yielded  up  to  him  in  the  hands  of  a  third  per- 
son to  be  invested  in  real  estate,  and  a  title  taken  in  the  name  of  such 
person,  that  the  slave  might  have  the  benefit  of  the  purchase,  there  is  no 
xesulting  trust  in  favor  of  the  master;  nor  would  any  subsequent  master, 
in  virtue  of  his  purchase,  acquire  such  right  But  whefre  the  person  who 
has  invested  the  slave's  money  sold  the  property,  counted  the  proceeds  in 
his  presence,  acknowledging  it  to  be  his,  borrowed  from  him  a  part,  and 
promised  to  return  it,  the  law  will  consider  this  a  promise  to  perform  that 
which  was  previously  amoral  duty,  and  it  inures  to  the  master,  though  he 
may  have  purchased  the  slave  subsequent  to  the  investment  of  the  money. 
ShaMinY.  Johnatniy  371 

3.  The  master  may  maintain  an  adion  of  frtspaee  against  an  overseer,  who 
inflicts  cruel  or  immoderate  punishment  upon  his  slave.  QQlimn  v.  &fi- 
Ur,  395 

See  Freehold  and  Freeholders,  2. 
See  Overseers,  1. 

MORTGAGOR  AND  MORTGAGEE. 

1.  A  decree  that  D  is  entitled  to  certain  lands,  and  that  he  be  let  into  the 
possession,  charged  with  the  payment  to  C  of  a  sum  of  money,  does  not 
make  C  a  mortgagee  of  the  limds.    Daoenpoii  v.  BarUeUfy  Waringy    180 

3.  A  mortgagee  who  is  not  in  the  actual  perception  of  rent,  and  does  not  in* 
termeddle  with  the  property,  cannot  be  charged  with  rent    lb,  180 

3.  Where  the  mortgage  provided,  that  after  defiiult  of  payment  the  mortga- 
gee might  enter,  the  mortgagor  is  entitled  to  possession  until  such  default; 
and  if  the  land  is  rented,  the  tenant  is  liable  to  his  londlord  for  the  rent 
ailer  default,  if  he  has  not  been  notified  by  the  mortgagee  not  to  pay  it 
over.    Smith  v.  Taylor ^  683 

4.  Although  a  mortgagee  of  personal  property  with  the  power  to  take  pos- 
session  of  and  sell  the  same  upon  the  mortgagor's  default,  may  interpose 
a  claim  under  the  statute  to  try  the  right,  when  it  is  levied  on  by  execu- 
tion, yet  he  may  waive  his  legal  right,  and  resort  at  once  to  a  Court  of 
Equity,  where  all  interests  may  be  adjusted,  and  justice  move  completely 
administered,    ^ndaratmy  d  al.  v.  Hooka^  daL  704 


1060  '        INDEX. 

MORTGAGOR  AND  MORTGAGEE— gowriinjED. 

5.  The  pendency  of  a  suit  hj  the  mortgagor  of  a  slave  against  the  mortga- 
gee for  a  foreclosure,  is  sufficient  notice  to  one  who  takes  a  mortgage 
pendente  liie^  to  prevent  the  lost  mortgage  from  having  the  priority,  al- 
though that  is,  and  the  first  one  is  itot  recorded.  BoUing  v.  Carter  Sf  Wth 
mack,  931 

See  Fraud,  1,  2,  3,  9. 

NEW  TRIAL. 

See  Practice  at  Law,  15. 

NOTICE. 

1.  Where  one  purchases  while  a  person  other  than  the  vendor  is  in  poastt- 
sion,  under  a  claim  of  title,  or  as  an  incumhrancer,  this  is  sufficient  to  pot 
the  vendee  upon  inquiry,  and  in  legal  effect  will  be  equivalent  to  notice  of 
an  incumbrance.    SndO%  if  Co.  v.  Ztuxher,  fyc.  206 

2.  Where  a  party  had  an  equitable  title  to  one  half  of  a  tract  of  land,  of 
which  the  line  had  not  been  run  and  ascertained,  and  was  not  one  of  the 
subdivisions  of  land  known  to  the  land  office,  a  possession,  to  be  notice, 
must  cover  the  entire  tract  claimed.    Hcmritk  fy  PoteeU  v.  Tlumpson,  409 

3.  The  pendency  of  a  suit  by  the  mortgagor  of  a  slave,  against  the  mortga- 
gee for  a  foreclosure,  is  sufficient  notice  to  one  who  takes  a  mortgage;Kii- 
dente  UUy  to  prevent  the  last  mortgage  from  having  tiie  priority,  although 
that  is,  and  the  first  one  is  not  recorded.    BoOing  v.  Coater  if  ^omadt,921 

See  Vendor  and  Vendee,  11. 

ORPHANS'  COURT. 

1.  A  purchaser  of  land  at  a  sale  made  by  commissioners,  under  the  order  of 
the  Orphans'  Court,  cannot  object  to  any  irregularity  in  the  action  of  tiie 
commiBsioners,  if  the  sale  is  confirmed  by  the  court  Jenmngs  if  Grahm 
V.  Tht  MministraiorB  of  Jenkins,  daL  S85 

%  Where  G  purchased  land  at  a  commissioner's  sale,  and  executed  his  note 
with  J  as  his  surety,  and  J  afterwanls,  with  the  consent  of  G,  procured  the 
commissioners  to  cancel  the  sale,  executed  his  own  notes,  with  securitT^ 
as  the  purehaser  of  the  land,  and  was  returned  as  the  purchaser  to  the 
court,  by  which  it  was  confirmed — ^Held,  that  he  could  not  afterwards  re- 
scind the  sale,  on  the  ground  that  the  power  of  the  commissioners  was  ex- 
hausted by  the  first  sale.    /^,  285 

3.  The  Orphans'  Court  has  power  to  order  the  sale  of  an  equitable  title  to 
real  estate,  in  all  cases  where  it  may  order  a  sale  of  land.    i5.  286 

4.  Sales  made  by  order  of  the  Orphans' Court  are  judicial  sales,  and  the  rule 
caeeat  empior  applies.     WoniMngtony  AMr,  v.  McBohtaia,  dd,         397 

^  Three  eommissioners  were  authorized  by  the  Orphajis'  Court  to  sell  land 
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but  one  attended  in  person,  and  another  was  present  by  an  agent,  and  two 
united  in  making  a  report  of  the  sale  to  the  court,  by  which  it  was  con- 
firmed. The  purchaser  having  executed  his  notes,  and  taken  possession 
of  the  land,  which  he  retained  for  about  three  years — Held,  that  he  could 
not  abandon  the  possession,  and  refuse  to  pay  tlie  purchase  money,  for  an 
alledged  irregularity  in  the  sale.    lb.  297 

6.  No  precise  form  of  words  is  necessary  to  be  employed  in  confinningasale 
made  by  commissioners.  Any  thing  which  expresses  tlie  approbation  of 
the  court,  to  the  action  of  the  commissioners,  is  sufficient    lb.  297 

7.  The  court  has  the  power,  if  it  thinks  proper,  to  withhold  the  title,  until  the 
purchase  money  is  paid.    lb.  297 

8.  With  the  exception  of  contested  wills,  and  the  provision  of  the  act  of  1843, 
for  a  trial  by  jury  in  the  case  of  insolvent  estates,  the  Orphans'  Court  has 
no  power  to  impannel  a  jury  to  ascertain  a  disputed  fact,  unless  there  is  a 
real  doubt  in  relation  to  it,  requiring  a  cross-examination  to  elicit  the  truth. 
And  in  such  a  case  the  necessity  for  impannelling  a  jury  must  appear,  by 
setting  out  the  testimony  in  the  record,  so  as  to  enable  an  appellate  court 
to  revise  the  order.     WiUu'  MnCr  v.  The  Heirs  of  WiUiSy  330 

9.  When  a  matter  is  properly  submitted  to  a  jury,  by  the  Orphans'  Court* 
and  its  decision  is  adopted  by  the  court,  it  cannot  be  reviewed  in  this  court- 
Ih.  330 

10.  Annual,  or  partial  settlements,  made  by  an  administrator,  or  guardian,  in 
conformity  to  law,  are  prima  facte  to  be  considered  correct,  but  may,  on 
the  final  settlement  be  impeached  by  ppoof,  showing  their  incorrectness. 
lb.  330 

11.  To  authorize  the  vendee  of  real  estate,  who  holds  the  bond  of  a  deceased 
person,  conditioned  to  make  a  title,  to  proceed  in  the  Orphans'  Court  to 
enforce  a  pprformance,  he  should  disclose  in  his  petition  such  a  state  of 
facts  as  indicate  he  comes  within  the  category  intended  to  be  provided  for 
by  the  statute.  Consequently  it  should  be  alledged,  that  the  executor,  or 
administrator,  of  the  obligor,  received  his  appointment  from  the  Orphans' 
Court  of  the  county  in  which  the  petition  is  filed.  Crimm^a  MnCr  v. 
Toxonstnd^  403 

12.  Where  an  administrator,  in  the  settlement  of  his  accounts,  exhibits  the 
receipts  for  money  paid  by  him  to  one  who  subscribes  his  name  as  guar- 
dian of  the  infant  children  of  the  intestate,  but  does  not  piove  that  such 
person  was  guardian,  or  that  the  money  had  been  appropriated  to  the  use 
of  the  children,  the  Orphans'  Court  should  not  allow  the  payments.  Lan- 
drdKs  AdirCr  v.  LancbreUCs  Distributees,  430 

13.  Under  the  statutes  of  this  State,  the  Orphans'  Court  is  invested  with  pow- 
er to  determine  tlie  validity  of  bequests,  and  consequently  to  declare  their 
invalidity ;  but  this  power  does  not  extend  to  trusts  created  by  wiU,  nor  to 
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litigation  between  the  ctBtuia  qut  trust  and  the  executor  as  trostee.    Har- 
rison V.  Harrisonj  d  aL  470 

14.  Partial  settlements  previously  made  according  to  law,  are  upon  the  final 
settlement  to  be  considered  as  prima  fadt  correct,  but  may  be  surcharged 
and  falsified  by  the  distributees.  Ex  parte  allowances,  made  to  the  ad- 
ministrator, without  any  cause  assigned  therefor,  are  nullities.  Braudin 
MnCr  V.  BrcataJi£s  Disiributees,  491 

15.  When  a  decree  of  distribution  is  not  made  at  the  final  settiement,  no  such 
decree  can  afterwards  be  made,  without  notice  to  him,  setting  forth  wbea 
the  decree  will  be  made,  and  who  claims  the  right  to  distribution.  iB.491 

16.  Where  a  life  estate  was  bequeathed  to  one  in  Georgia,  in  certain  slaves, 
who  was  also  appointed  executrix,  and  qualified  as  such,  and  afterwards 
removed  to  this  State,  bringing  the  slaves  with  her,  the  OQ>lians'  Court 
of  this  State  has  no  power  to  grant  administration  upon  the  prq>ezt7, 
though  the  will  be  produced,  proved,  and  recorded,  and  the  executrix  as- 
sent to  the  appointment  of  an  administrator  cum  testamtnto  annexo.  Tread- 
weU  V.  Rcdney,  S90 

17.  The  return  by  a  guardian  frem  time  to  time  of  the  account  between  hnn- 
self  and  ward,  and  ordering  the  same  to  be  recorded  by  the  Orphans'  Coart 
is  not  such  a  res  adjtuKcata  as  will  prevent  either  party  from  showing  an 
error  in  such  returns,  and  estop  the  court  upon  final  settiement  from  ex- 
amining the  debits  and  credits  on  both  sides,  from  the  commencement  d 
the  guardianship,  and  rendering  such  decree  as  will  be  proper  upon  a 
view  of  all  the  facts.  And  the  marriage  of  a  female  ward,  after  such  occa- 
sional returns,  cannot  prejudice  the  guardian,  or  deprive  him  of  credits 
that  would  have  been  available  if  the  ward  had  continued  sole.  Cunmng- 
ham  and  wife  v.  Pool,  615 

18.  The  act  of  1821,  which  authorizes  the  Judge  of  the  Orphans'  Court  to 
summon  a  jury  to  determine  a  contested  fact,  is  not  imperative  upon  the 
court,  so  as  to  take  firom  the  judge  the  power  to  decide  for  himself  in  soch 
a  case ;  and'  if  no  error  appears  in  his  decision,  made  without  the  interven- 
tion of  a  jury,  it  will  not  reversed.    lb,  615 

19.  The  act  of  1803,  which  provides  for  receiving,  auditing,  and  stating  the 
accounts  of  guardians,  &c.,  and  for  exceptions  to  the  report  tiiereof,  does 
not  require  a  written  voucher  to  support  each  item,  or  warrant  the  exclu- 
sion of  oral  testimony  upon  an  exception  to  the  stated  account    lb*  615 

90.  Where  letters  of  administration  are  revoked  upon  the  failure  of  the  ad- 
ministrator to  renew  his  bond,  as  required  by  statute,  and  upon  the  settle- 
ment of  his  accounts,  in  the  Orphans*  Court,  a  decree  is  rendered  against 
him,  for  the  amount  due  by  him  to  the  estate,  in  favor  of  his  successor,  and 
execution  ordered  to  issue  thereon — ^the  decree,  at  least  as  it  respectB  the 
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order  fbr  an  execution,  is  unauthorized  by  any  statute,  and  cannot  be  sup- 
ported.    Wmis  V.  JfiUv^  Adm'r,  721 

21.  After  the  Orphans'  Court  has  rendered  a  final  judgment,  and  adjourned 
the  term,  it  cannot  grant  a  new  triaL    FitxpatidC$  AdnCr  v.  H3l^        783 

23.  The  County  Court  in  adjusting  the  account  of  an  administrator,  or  the 
settlement  of  his  account,  is  not  authorized  to  submit  an  issue  to  a  juxy, 
to  determine  whether  his  claims  for  compensation  are  proper,  and  it  makes 
no  difference  that  the  estate  is  insolvent    Harris  v.  Mwrtin,  895 

23.  The  Orphans'  Court  has  not  jurisdiction  of  a  petition  for  the  allotment  of 
dower.    Barney  v.  Ih-oumer  and  toife,  901 

24.  Qtiere,  when  three  commissioners  are  appointed  by  the  Circuit  Judge,  to 
act  instead  of  the  Judge  of  the  Orphans'  Court,  may  not  two  form  a  court 
McLaughlin,  Mm\  v.  The  Crediiars  ofNelm,  925 

25.  A  sheriff  appointed  ear  officio  administrator,  may  be  cited  by  the  Orphans* 
Court  for  settlement,  and  a  decree  be  rendered  against  him  like  any  other 
administrator.    Ih,  925 

See  Chancery,  13,  14. 

See  Contribution,  2.  * 

See  Error,  Writ  of,  15,  16. 

See  Estates  of  Deceased  Persons,  1,  2,  3, 4,  5,  6,  8. 
See  Executors  and  Administrators,  6,  7. 
,    See  Guardian  and  Ward,  1,  2. 
See  Vendor  and  Vendee,  4 

OVERSEERS. 

1.  The  overseer  of  slaves  under  a  contract  with  the  master  to  supervise  and 
direct  their  operations,  must  be  considered  to  some  extent  as  the  repre- 
sentative of  the  master,  and  invested  with  authority  to  inflict  rtasonabU 
punishment  for  a  breach  of  police  regulations ;  and  this  whether  the  offence 
of  the  slave  is  criminally  punished  by  the  law  or  not  GiUifm  v.  SenUr^  395 

2.  The  master  may  maintain  an  action  of  tregpasa  against  an  overseer,  wha 
inflicts  cruel  or  immoderate  punishment  upon  his  slave.    lb,  395 

PARENT  AND  CHILD. 

1.  An  insolvent  debtor  is  not  allowed  to  appropriate  the  proceeds  of  hi^laF* 
bor  to  investments  in  real  estate  for  the  advancement,  or  in  the  name  of 
his  children ;  and  if  he  procures  a  conveyance  to  be  made  to  a  child  under 
such  circumstances,  the  estate  may  be  reached  by  an  execution  creditOTr 
Patierson  v.  Campbea,  933 

PARTNER  AND  PARTNERSHIP& 

1«  Although  the  engagement  of  an  individual  member  of  a  firm  may  ncyt  be 
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within  the  scope  of  the  partnership  dealings,  yet  if  the  transaction  cooie 
within  the  knowledge  of  his  co-partners,  and  is  assented  to  by  them,  thai 
it  will  be  obligatory  upon  the  concern.    McJVeUTs  Ex'ra  v.  Bapuddt,  313 

2.  The  profits  of  a  partnership  are  to  be  divided  equally,  U2iless  there  is  i 
contrary  stipulation,  or  unless  some  fact  or  circnmstance  exists,  from  which 
it  may  be  inferred,  the  parties  intended  the  profits  should  be  divided,  in 
certain  unequal  portions.     Tvmipgeedy,  Goodwin,  etoL  373 

3.  A  partnership  being  formed  for  the  purpose  of  buying  and  selling  knds^ 
each  partner  to  furnish  an  equal  share  of  money,  if  one  should  refuse  to 
make  the  necessary  advances,  it  would  be  good  cause  for  putting  an  end 
to  the  partnership,  but  as  long  as  the  partnership  subsisted,  a  larger  ad- 
vance by  one  partner,  than  it  was  his  duty  to  make,  would  be  compensated 
by  allowing  him  interest  on  such  excess.    lb.  372 

4.  An  allegation  in  a  bill  filed  by  one  partner,  against  the  rest,  for  a  settle- 
ment  of  the  partnership  accounts,  that  an  agreement  had  been  entered  in- 
to between  himself  and  another  partner,  to  invest  a  portion  of  the  partner- 
ship funds  in  a  tract  of  land,  sell  and  divide  the  profits,  if  intended  to  call 
^  that  partner  for  a  division  of  the  profits  of  that  particular  specniation, 
would  render  the  bill  multifarious.  It  cannot  be  objected  therefore,  by 
the  complainant,  that  the  Chancellor,  by  a  liberal  interpretation,  and  to 
avoid  the  charge  of  multifariousnera,  considered  the  allegation  as  introda- 
ced  for  the  pmpose  of  calling  on  the  partner  to  account  for  so  much  of  the 
partnership  funds  paid  him.    lb,  372 

See  Evidence,  14,  15,  16, 18. 

See  Practice  in  Chancery,  16. 

PATENT  FOR  LAND. 

1.  The  first  article  of  the  treaty  of  1814,  with  the  Creek  Indians  confeis  \r^ 
on  the  chiefs  and  warriors  provided  for,  a  qualified  inheritable  estate,  which 
is  determined  by  the  sale  of  the  reservee,  the  cesser  of  occupatidn,  and  his 
removal  from  the  Sfote;  and  immediately  upon  such  abandonment  of  po^ 
session,  the  reservation  becomes  a  part  of  the  public  domain,  without  any 
positive  assertion  of  right  on  the  part  of  the  United  Staties.  Cronundm  v. 
Mnier^dal.  594 

PAYMENT. 

2.  F  and  F  being  largely  indebted  to  a  bank,  made  an  agreement  with  it,  by 
which  they  conveyed  certain  property,  and  assigned  certain  promissory 
notes,  for  the  payment  of  the  debt,  and  obtained  an  exemption  from  suit 
for  five  years.  Subsequently  they  transferred  other  promissoiy  notes,  to 
another  bank,  absolutely,  in  discharge  of  a  debt  owing  to  it  A  fiind  was 
proTided  for  the  payment  of  the  notes  transferred  to  both  banks,  which  be- 
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in^  insufficient  for  the  payment  of  all—Held,  that  the  notes  fint  transfer- 
ved,  were  entitled  to  priority  of  payment,  ajB  they  were  stated  in  the  agree- 
ment, to  be  transferred  as  collateral'  security  money,  F,  F,  and  all  the  par- 
ties  to  the  note  being  insolvent  Bcmk  qfjdobUe  v.  P.  if  M,  Bank  o/Md- 
kiU^  645 

3»  If  the  pkintiff  in  execution  receives  of  the  purchaser  of  property  at  a  sale, 
tiiereunder  to  be  made,  a  bill  payaUe  at  a  fbture  day,  the  plaintiff  cannot 
object  to  an  action^  money  had  and  recemdy  brought  by  the  defendant 
upon  the  reversal  of  the  judgment,  that  he  received  in  payment  of  his  debt 
a  bill,  instead  of  the  money.    Stewart  v.  Cannery  808 

See  Clerk  and  Register  of  County,  4, 5. 

See  Executors  and  Administrators,  14. 

See  Principal  and  Surety,  7. 

See  Sheriff  and  Sureties,  9, 10. 

PENALTY. 

!•  A  steam-boat  having  been  ^igaged  in  business  on  the  waters  of  this  Stale 
until  the  month  of  May,  and  being  then  about  to  leave  the  State,  proceeds 
tsom  Mobile  to  Stockton,  without  passengers  or  freight,  for  the  purpose  of 
laying  in  wood,  the  owner  is  not  subject  to  a  penalty  for  employing  an  en- 
gineer without  a  certificate  from  the  board  of  engineers  at  Mobile.  The 
Prendent,  ife.  of  the  Board  of  Steamboat  Engineers  v.  MOler^  511 

See  Taxes  and  Tax  Collector,  1. 

PLEADING. 

L  Where  an  action  is  bitmgfat  upon  the  indoisement  of  a  promisaory  note; 
die  plaintiff's  right  to  recover  cannot  be  made  out  by  proof  of  a  fraudu- 
lent concealment,  or  misrepresentation  by  the  indorser,  in  respect  to  the 
ability  of  the  maker  to  pay.  To  make  such  a  fraud  avaihible  as  a  gioond 
of  action,  it  must  be  specifically  declared  on,  in  a  suit  brought  by  the  party 
defrauded.    Branch  Bank  at  Montgomery,  ifo,  v.  €k^lney,  153 

%  It  is  not  necessary  in  such  a  suit,  to  alledge  in  the  declaration,  that  the 
contract  was  in  writing,  but  it  must  be  proved  on  the  tiiaL  Kker  v. 
iocfc,  369 

3.  When  the  suit  is  against  the  indorser  of  a  note  not  neipotiable,  after  a 
fiulure  to  recover  in  a  suit  against  the  maker,  commenced  with  the  statn. 
tory  diligence,  the  declaration  must  show  the  suit  against  the  maker  was 
decided  by  a  judgment  upon  ike  merits  offhe  note;  and  a  deckration  i0  de- 
fective if  it  alledges  only  the  determination  of  the  suit  in  favor  of  tbema- 
ker.    Murphy  if  Pierson  v.  Gee,  ^6 

134 
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4.  A  Bingle  count  in  assumpeit  upon  severdpromiBsoiy  notes,  is  good.  Bvi 
V.  DmUd,  a03 

.  5.  A  count  upon  eight  promissory  notes  is  sufficiently  precise,  which  alledg- 
es  that  they  all  bear  the  same  date,  (which  is  stated,)  and  that  the  plaintiff 
is  the  payee;  three  of  them  payable  on  the  1st  day  of  December,  1842,  for 
the  sum  of  forty-five  dollars  each ;  four  others  for  the  same  amomit,  ptyi- 
ble  twelve  months  thereafter ;  the  eigth  payable  on  the  latter  day,  fir 
twenty-five  dollars,    lb,  902 

6.  A  plea  which  assumes  to  answer  the  whole  declaration,  but  omitB  to  an- 
swer a  material  part,  is  bad  on  demurrer.    Standifer  v.  WTdU^  SS7 

7.  In  assumpsit,  upon  a  verbal  contract,  the  declaration  should  state  a  time 
when  it  was  made,  but  this  is  alledged  only  for  form,  and  the  plaintiff  is  it 
liberty  to  prove  a  contract,  express  or  implied,  at  any  other  time  previous  to 
commencing  the  suit ;  and  the  insertion  or  omission  of  a  viddidt,  in  ink- 
ing the  allegation  of  the  time,  can  have  no  efiect  upon  its  materiality,  ortlie 
admission  of  evidence.    Hogan^  fyc  v.  MsUm^  627 

8.  A  plea  which  se^ks  to  avoid  the  payment  of  a  note  given  for  the  price  of 
land,  sold  under  the  decree  of  the  Orphans'  Court,  on  the  ground  that  the 
administrator  has  refused  to  let  the  purchaser  into  possession,  or  to  exe- 
cute a  deed,  is  defective  when  it  does  not  show  what  were  the  terae  of 
the  contract,  or  the  manner  in  which  the  supposed  duty  is  cast  on  the  ad- 
ministrator.   MaUhewa  v.  Evans,  643 

9.  When  a  declaration  on  a  note  states  its  loss,  it  must  under  the  act  of  1834, 
be  accompanied  with  an  affidavit  that  the  statement  of  the  loss  is  tnie; 
and  the  omission  of  the  affidavit  is  available  on  demurrer  to  the  declara- 
tion.   Bellj  use,  ifcy.  Moore,  823 

10.  &fnMe,that  oyer  is  not  demandable  of  a  record,  unless  it  be  a  deed  enrolled, 
letters  of  administration,  &c. ;  the  misrecital  of  a  record  must  be  taken  id- 
vantage  of  by  plea  of  nul  tid  record  ;  but  if  a  record  be  correctly  set  out 
in  a  wveyaaof  issued  upon  it,  and  does  not  show  the  liability  of  one  of  a 
plurality  of  defendants,  perhaps  a  several  demurrer  at  his  instance  shcNild 
be  sustained.    HaHdaL^.ThtSkie,  827 

11.  The  act  of  1840,  only  makes  it  unlawful  for  a  member  to  be  the  indorser 
or  sure^  of  a  note  diacounted  by  the  State  Bank  or  any  of  its  Branches^ 
which  is  not  Ms  own  paper,  or  for  his  own  benefit,  and  a  plea  in  avoidaoce 
of  a  note,  signed  by  a  member,  as  surety,  is  bad,  if  it  does  not  negative 
these  facts.    Bnmch Bankat Decatur  v.  Ihuglass,  80 

12.  Where  a  married  woman  sues  alone,  in  a  case  where  she  might  join  is 
the  action  with  her  husband,  the  objection  can  only  be  taken  by  plea  in  a- 
batement;  if  she  has  no  legal  right  whatever,  she  may  be  non-soited.— 
James  y,  Stewart  if  Rmn^,  B55 

13.  A  count,  on  an  account  stated,  is  good,  if  it  states  the  accounting  of  the 
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defendant  with  the  plaintiff,  and  the  indebtedness  thereby  for  a  specific 
sum,  toUowed  by  a  super  seaasumpnt.    Carliale  v.  Davis,  858 

See  Abatement,  6. 

See  Evidence,  60. 

See  Contract,  8. 

See  Indorserand  Indorsee,  6,  7,  10. 

See  Practice  at  Law,  8. 

PRACTICE  AT  LAW, 

1.  Where,  in  an  action  upon  a  promissory  note,  the  indorsement  on  the  writ 
states  the  amount  to  be  less  than  it  really  is,  and  a  declaration  is  filed  coit- 
forming  to  the  indorsement,  it  is  competent  for  the  court,  under  the  gene- 
ral powers  conferred  by  statute,  to  permit  an  amended  declaration  to  be 
filed,  describing  the  note  with  accuracy.    Ex  parte  Ibfon  etaL  89 

2.  Where  the  names  of  the  parties  to  the  suit  are  not  fully  stated  upon  the 
margin  of  the  judgment  entry,  the  defect  is  amendable  by  a  reference  to 
the  papers  in  the  cause,  and  may  be  considered  as  amended,  although  the 
amendment  is  not,  in  pointof  fact  made;  and  for  the  purpose  of  informing 
the  court  that  the  judgment  was  intended  to  apply  to  the  particular  cause, 
extrinsic  evidence  is  admissible.    SmUh  v.  Eedus  and  Wife.  99 

3.  When  an  immaterial  issue  is  tried,  a  repleader  will  in  general  be  award- 
ed ;  but  where  the  cause  is  also  tried  upon  the  general  usnce,  and  the  party 
complaining  may  have  had  every  advantage  under  it,  which  he  could  have 
had  if  the  appropriate  issue  had  been  joined,  upon  the  special  plea,  and 
there  is  nothing  in  the  record  to  indicate  that  he  was  prejudiced,  an  appel- 
late court  will  not  reverse  the  judgment,  that  another  trial  may  be  had* 
Skippey  and  another  v.  Eastwood,  198 

4.  Defects  in  the  bond  and  affidavit  made  on  suing  out  an  attachment  are  not 
available  on  error,  unless  the  exception  has  been  taken  by  plea  in  abate- 
ment, in  the  court  below.    Bwrt  v.  Parish  ^  Co.  *  211 

5.  The  plaintiff  was  directed  to  pay  all  costs  incurred  up  to  the  time  of  set- 
ting ajside  a  non-suit,  by  the  next  term  of  the  court;  if  he  failed  to  do  this 
it  was  then  ''  ordered  and  considered,"  that  the  non-suit  should  not  be  set 
aside,  but  should  remain  in  full  force,  and  execution  issue  thereupon,  after 
that  term:  Held,  that  the  order  setting  aside  the  non-suit,  reinstated  the 
cause,  and  made  it  subject  to  future  action,  and  the  court  at  its  ^  next  teim," 
might,  even  after  the  first  day  thereof  permit  the  costs  to  be  paid,  and  di- 
rect a  trial  to  be  had.    Reese  v.  Billing,  263 

'  6.  Where  a  plaintiff  who  had  obtained  jugment  below,  sued  out  a  writ  of  er- 
ror to  this  court  to  reverse  it,  and  whilst  the  cause  was  pending  here,  sued 
out  execution  upon  his  judgment,  and  collected  the  money,  and  the  fact 
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not  being  brought  to  the  notice  of  this  court,  until  after  its  jodgmeiit  had 
been  pronounced,  reversing  and  remanding  tlie  cause,  as  order  was  inade» 
directing  that  the  certificate  of  this  court  should  not  issue,  until  the  deMy 
interest  and  costs  below  were  refunded  to  the  defendant  HaU  ▼•  Hm- 
hrow^  278 

7.  Where  the  plaintiff  declares  in  one  count  upon  several  notes,  it  is  not  in- 
dispensable tu  his  right  to  recover,  that  he  should  produce  them  all  at  the 
trial,  but  may  claim  a  verdict  upon  so  many  as  he  adduces.  BMy.  Am- 
id,  9Q8 

8.  The  plaintiffcaused  a  writ  in  assumpsit  to  be  issued  against  the  defend- 
ants,  on  which  it  was  indorsed,  that  the  action  was  brou^t  to  recover  tlie 
amount  of  a  promissoiy  note,  for  the  payment  of  five  hundred  dollan,  on 
the  2d  May,  1840,  and  a  declaration  was  filed  accordingly.  Sabseqaenl- 
ly,  leave  was  granted  by  the  court  for  the  plaintiff  to  file  a  new  declan- 
tion ;  thereupon  the  plaintiff  declared  upon  a  promissoiy  note,  made  by  the 
defendants  on  the  18th  March,  1840,  for  tiie  payment  of  two  thousand  dol- 
lars ninety  days  thereafter,  and  also  added  the  common  counts.  At  the 
succeeding  term,  the  new  declaration  was  stricken  from  the  file:  Hdd— 
that  it  was  competent  for  the  court  to  permit  the  second  declaration  to  be 
substituted  for  the  first,  and  that  its  repudiation  at  the  succeeding'  temi, 
was  unauthorized,  aiid  a  fatal  error.  Ute  State  Bank  v.  Johnson  andJef- 
fieys,  367 

9.  Although  it  is  irregular  for  a  court,  at  a  subsequent  term,  to  set  aside  a 
judgment  of  non  pros,  yet  the  irregularity  is  cured,  if  the  defendant  after- 
wards appear  to  the  action.    Haxr  v.  Mootfy,  399 

10.  It  is  the  setUed  practice  of  this  court,  that  the  allowance  of  pleading  ont 
of  time,  is  matter  of  discretion,  the  exercise  of  which  is  not  the  subject  of 
revision.    B.  399 

11.  Where  there  Is  a  rmtUmus  showing  the  commitment  of  a  party,  upon  a 
prosecution  for  bastardy,  and  subsequentiy  a  petition  for  a  habeas  corpus, 
and  a  recognizance  executed  in  due  form  by  the  reputed  father,  a  motion  to 
quash  the  proceedings  before  the  justice  will  not  be  sustained  by  the 
County  Court,  on  the  ground  that  there  is  no  warrant  in  the  papers,  show- 
ing the  arrest — all  the  papers  reciting  that  the  proceedings  before  the  ex- 
amining justices  were  regular.  The  warrant  mi^t  be  substituted  by  an- 
other conforming  to  it,  as  nearly  as  practicable ;  or  if  it  was  shown  that  no 
warrant  ever  issued,  or  its  production  was  necessaiy,  the  court  might  pro- 
tect the  party  by  making  a  suitable  order.  Berryman  v.  The  Judge  of  ike 
County  Court  of  Lawrence^  455 

12.  Although  the  12th  rule  fi}r  the  regulation  of  the  practice  in  the  CSrcuit 
and  County  Courts,  directs  that  ^  no  plea  in  abatement  shall  be  received^ 
if  objected  to,  unless  by  the  indorsement  of  the  clerk,  it^appeais  to  have 
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been  filed  within  the  time  allowed  for  pleading,"  it  is  notwithstanding  com- 
petent for  the  court,  under  some  circumstances,  to  allow  such  a  plea  to 
come  in  at  a  later  period.    Cobb  v.  MiUery  Ripley  fy  Co.  499 

13.  When  a  writ  is  sued  out  against  two  administrators,  served  on  one,  and 
discontinued  as  to  the  other,  in  the  declaration,  upon  the  ground  of  non- 
residence  within  the  State,  it  is  the  same  as  if  the  writ  had  been  sued  out 
originally  against  the  resident  administrator  alone.  Engliah  if  Engliak  v. 
Browoy  504 

14.  A  judgment  against  the  non-resident,  jointly  with  the  resident  adminis- 
trator, is  amendable  on  error,  at  the  cost  of  the  plaintiff  in  error,    lb.  504 

15.  If  the  court  trying  a  cause  does  not  require  a  party  to  waive  his  excep- 
tion, as  a  condition  upon  which  an  application  for  a  new  trial  wiU  be  en- 
tertained, but  considers  and  overrules  the  motion,  an  appellate  court  will 
not  reject  the  bill  of  exceptions.  And  where  the  motion  for  a  new  trial  is 
rested  upon  grounds  not  embraced  by  the  biU  of  exceptions,  the  primary 
court  cannot  put  the  party  excepting  to  an  election.  SorreUe  v.  Craig^ 
MnCr.^c  535 

16.  Although  it  may  not  be  an  available  error  to  strike  out  a  bad  plea,  yet  a 
plea  which  would  be  good  on  demurrer,  cannot  be  stricken  out  on  motion. 
Johnson  ^  JVbrris  v.  McLav^Uin^  551 

17.  Where  the  plaintiff  takes  a  judgment  by  default  against  the  defendant 9 
for  failing  to  answer  interrogatories  as  provided  by  statute,  and  a  trial  is 
had,  and  judgment  rendered  on  verdict  for  the  plaintiff,  which  is  reversed 
and  the  cause  remanded ;  the  judgment  of  reversal  does  not  vacate  the 
judgment  by  default,  yet  it  is  competent  for  the  primary  court,  afler  the 
cause  is  remanded,  to  set  it  aside  on  the  plaintiff's  motion;  but  a  refusal 
to  do  so  is  not  revisable  on  error.   Hogan,  fyc,  v.  Alston,  627 

18.  When  an  issue  upon  a  plea  in  abatement  is  found  for  the  plaintiff,  it  is 
not  error  to  refuse  the  defendant  leave  to  plead  to  the  action ;  nor  is  it  er- 
ror to  submit  the  cause  to  another  jury  to  assess  the  damages.  Jone8  ff  Co, 
V.  DonneUy  695 

19.  After  the  Orphans'  Court  has  rendered  a  final  judgment,  and  adjourned 
the  term,  it  cannot  grant  a  new  trial.    FUxpatricJCsMnCr  v.  HiH,        783 

20.  When  the  time  stated  in  a  common  count,  or  an  account  stated,  is  subse- 
quent to  the  titie  of  the  declaration,  the  defect  is  immaterial,  and  cannot 
be  reached  by  demurrer.    Carlisle  v.  Dams,  858 

21.  A  count  on  an  account  stated,  is  good,  if  it  states  the  accounting  of  the 
defendant  with  the  plaintiff,  and  the  indebtedness  thereby  for  a  specific 
sum,  followed  by  a  super  se  assumpsit,   lb,  858 

22.  A  pending  attachment  for  the  same  debt,  cannot  be  pleaded  in  abatement- 
of  the  writ,  but  to  suspend  further  proceedings  in  the  cause  for  the  pre. 
sent    The  prayer  of  the  plea  is,  not  that  the  writ  be  quashed^  but  "  whether 
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•  the  court  will  compel  irirther  answer."    Crmofird  v.  Sladty  adnCr^      887 

23.  The  same  object  may  be  accomplished  by  a  suggestion  to  the  couit  of 
the  pendency  of  such  suit,  which  will  thereupon  suspend  further  proceed- 
ings until  the  attachment  suit  is  determined ;  and  this  suggestion  may  be 
made  after  judgment  rendered,  when  the  court  will  direct  a  stay  of  execu- 
tion pending  the  attachment  suit    Ih.  887 

24.  A  demurrer  to  a  plea  in  abatement,  does  not  open  the  previous  pleadings 
as  it  goes  to  the  action  of  the  writ,  and  does  not  reach  the  decUuationw — 
lb.  888 

25.  An  objection  to  the  introduction  of  certain  written  instruments  in  evi- 
dence, because  the  party  objecting  had  no  knowledge  of  them,  is  in  efiect 
an  admission  that  in  all  other  respects  they  were  competent  testimony. — 
Crettgh  V.  Farwood  and  Savage,  969 
See  Amendment,  1, 2. 

See  Appeals  and  Certiorari,  1, 2. 

See  Bastardy  and  Proceedings,  5. 

See  Error,  Writ  of,  10,  19. 

See  Estates  of  Deceased  Persons,  7,  8. 

See  Intendments  and  Legal  Presumptions,  2,  3. 

See  Orphans'  Court,  22. 

See  Pleading,  10. 

See  Statutes,  2, 

See  Summary  Proceedings,  1. 

See  Sunday,  2. 

See  Variance,  1. 

PRACTICE  IN  CHANCERY. 

1.  When  a  decree  pro  confesso  has  been  taken  for  want  of  an  answer,  and  a 
i\ill  and  complete  answer  is  afterwards  filed — Quare  ?  docs  not  this  of  it- 
self, under  the  statute,  set  aside  thi  decree,  pro  confesso,  and  purge  the 
contempt,  without  any  order  of  the  court  to  that  effect.  But  an  answer 
filed  under  such  circumstances,  comes  too  late  at  the  trial  term,  and  after 
the  master  has  reported,  unless  by  consent  of  parties.  Davenport  t.  JSoii- 
Idt  if  Waring,  179 

2.  A  decree  in  Chanceiy  is  conclusive  as  between  parties,  and  privies  to 
the  bill  as  to  all  matters  which  were  put  in  issue,  and  cannot  be  collate- 
rally impeached.  Queue?  Might  not  a  clear  clerical  mistake  be  considered 
as  amended,  even  when  the  decree  came  collaterally  in  questioa  ift.  179 

3.  Where  one  is  made  a  party  to  a  bill,  by  an  amended  bill,  which  does  not 
admit  that  he  is  an  assignee  in  bankruptcy,  but  suggesting  that  he  claims 
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some  interest  ia  the  subject  matter,  and  he  appears,  and  does  not  answer 
the  bill^  but  merely  demurs  to  it,  the  only  effect  is,  to  question  the  right  to 
make  him  a  party  to  the  litigation,  and  upon  the  demurrer  being  decided 
agfainst  him,  taking  no  farther  steps,  must  be  understood  as  having  aban- 
doned the  pursuit  of  the  claim,    lb.  180 

4.  In  general,  an  amendment  of  a  bill  has  the  effect  to  destroy  the  prior  pro- 
ceedings for  a  contempt  But  where  one  who  had  been  in  contempt,  af- 
ter the  amendment  of  the  bill,  failed  to  fQe  his  answer,  until  after  the  mas- 
ter had  reported,  and  especially  in  a  case  where  he  appeared  before  the 
master,  and  had  all  the  benefit  he  could  have  derived  from  an  answer,  the 
objection  that  a  formal  decree  pro  confetso  was  not  entered,  will  no  be  al- 
lowed at  the  hearing)  or  in  this  court   lb.  180 

5.  Where  the  Chancellor,  in  making  his  decree  in  favor  of  the  complainant, 
extinguished  a  debt  which  he  owed  to  the  defendant,  to  which  no  objection 
was  made  at  the  time,  it  will  be  no  reason  for  disturbing  the  decree,  as  it 
is  manifestly  the  interest  of  the  defendant,  and  would  not  have  been  made 
if  he  had  objected  to  it    lb.  160 

6.  Matters  of  account  must  be  brought  before  the  master,  and  if  rejected, 
excepted  to,  to  enable  the  party  to  assign  them  as  error,    lb.  180 

7.  Where  non-resident  defendants  appear,  and  submit  to  the  jurisdiction  of 
the  court,  a  refunding  bond  is  not  necessary.    lb.  180 

8.  bnder  the  Statute  authorizing  a  motion  to  dissolve  an  injunction  in  vaca- 
tion, upon  the  coming  in  of  the  answer,  the  Chancellor  may  hear  the  mo- 
tion and  make  the  decree  at  a  place  out  of  his  division.  Griffin  v.  Branch 
Bank  at  HunUvilUy  201 

9.  The  course  of  practice,  in  appealing  from  such  a  decree,  is  precisely  the 
same  as  if  the  decree  was  made  in  term  time.    lb.  201 

10.  An  appeal  from  an  interlocutory  decree  dissolving  an  iiyunction,  must  be 
taken  before  the  Chancellor,    lb.  201 

11.  Such  an  appeal  has  not  the  effect  to  revive  the  injunction,  unless  that  is 
so  directed  by  the  Chancellor.    lb.  201 

12.  When  land  is  sold  by  order  of  the  Orphans'  Court,  to  make  more  equal 
distribution  among  the  heirs,  they  are  necessary  parties  to  a  bill  filed  to 
rescind  the  sale.    Jennings  if  Graham  v.  7%e  AdnCrs  ofJenkxns^         286 

13.  The  bill  in  the  case  seeks  relief  against  B,  as  the  administrator  dt  boms 
non  of  C,  for  trust  funds  received  by  C  ip  his  lifetime,  but  not  accounted 
for  to  the  cefftii  que  trust.  It  also  seeks  relief  against  B,  as  administrator 
(fe  boms  non^  for  slaves  of  complainant,  sold  by  J  C,  a  previous  adminis- 
tiator  on  the  estate  of  C,  and  also  against  other  defendants,  as  purchasers, 
of  trust  property  at  a  coroner's  sale:  Held  that  the  bill  is  multiftrious. — 
ColJbvrnjdaLy.Broughton,etal.  951 

14.  When  the  biU  shows  that  some  of  the  complainants  have  no  interest  in 
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^     the  object  of  the  bill,  as  where  an  axticle,  as  slaves,  is  conveyed  to  a  no- 

ther  for  life,  with  remainder  to  her  children,  and  the  bill  seeks  an  accoont 

of  the  profits  during  the  continuance  of  the  life  estate,  the  children  as  to 

this,  have  no  interest,  and  are  improperly  joined  as  complainants.  1&.  351 

15.  An  allegation  in  a  bill  filed  by  one  partner,  against  the  rest,  fw  a  settle- 
ment of  the  partnership  accounts,  that  an  agreement  had  been  entered  i»- 
to  between  himself  and  another  partner,  to  invest  a  portion  of  the  paitna- 
ship  funds  in  a  tract  of  land,  sell  and  divide  the  {nrofits,  if  intended  to  call 
on  that  partner  for  a  division  of  the  profits  of  that  particular  speculation, 
would  render  the  bill  multifarious.  It  cannot  be  objected  liierefore,  by 
the  complainant,  that  the  Chancellor,  by  a  liberal  interpretation,  and  to 
avoid  the  charge  of  multifariousness,  considered  the  allegation  as  introdo- 
ced  for  the  purpose  of  calling  on  the  partner  to  account  for  so  much  of  the 
partnership  funds  paid  him.    Turmpseedv,  Goodwin,daL  372 

16.  The  objection  to  a  biD  that  a  person  is  improperly  joined  as  a  party  com- 
plainant, is  too  late  if  taken  for  the  first  time  at  the  hearings  and  wiSthea 
be  disregarded,  if  it  does  not  materially  affect  the  propriety  of  the  decree 
JS/ht^mue,  daL  v. MUeB,dal,  4^ 

17.  A  decree  pro  cor^esso,  against  a  defendant  firar  failing  to  a^^^ear,  is  not  er- 
idence  as  an  admission  of  the  allegations  of  the  bill,  if  the  bill  is  after- 
wards dismissed.     Garrdt^  Mm?r,  Sfcv.  mdcdiSi  d  aL  5S29 

18.  After  the  depositions  are  published,  and  the  cause  ready  for  a  hearing,  k 
is  in  the  discreti(Hi  of  the  Chancellor  to  permit  an  amendment  jPinfafos 
V.  Taliaferro,  547 

19.  A  formal  answer,  putting  in  issue  the  allegations  of  the  bill,  is  not  within 
the  rule  requiring  proof  of  the  allegations  of  the  bill  by  two  witnesNS.— 
AMr  of  Reynolds  v.  Pharr  if  Bedu  560 

20.  Objections  to  testimony,  and  all  other  matters  relating  to  the  taking  of  ^ 
account,  must  be  taken  by  exception  to  the  Master^s  report ;  an  objectioD 
by  way  of  protestation,  when  cross  interrogatories  are  filed,  not  farther 
acted  on,  raises  no  question  in  this  court    i5.  560 

Hn.  Although  testimony  is  taken  before  the  caQse  is  at  issue,  the  inegukiily 
may  be  waived  by  the  subsequent  conduct  of  the  parties ;  and  a  cooKot 
that  the  Register  may  proceed  to  state  the  account,  will  be  heldto  bea 
waiver.  15.  560 

32.  When  an  administrator  was  nade  a  party,  at  the  trial  term,  and  doesnot 
askfbracontinnance,  or  object  to  a  decree  then  being  made,  he  wiD  be 
presumed  to  have  consented  to  it    lb,  560 

29.  One  who  unites  with  the  vendee  in  notes  made  for  the  purohase  money, 
and  who  is  sued  with  him  thereon,  may  join  with  him  in  a  bill  to  enjoin 
proceedings  in  the  action,  and  to  rescind  the  contract  JEBJbff,  dAr- 
SoaZidaL  793 
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24.  A  bill  is  multifarious  where  several  defendants  are  charged  with  distinct 
wrongful  acts  relative  to  different  slaves  to  which  the  complainant  had  an* 
equitable  title,  although  the  title  was  precisely  the  same  to  all  the  slaves, 
and  the  general  charge  of  fraudulent  combination  between  the  several  de- 
fendants is  not  sufficient  to  authorise  a  joint  suit  Meacham  v.  fFiUianu, 
dd.  843 

25.  The  general  rule  in  equity,  that  the  proof  must  correspond  with  the  aUe- 
gations,  applies  only  when  the  evidence  discloses  a  cause  for  relief  differ- 
ent from  that  set  up  by  the  pleadings.     GUchrist  v.  GUmar,  965 

See  Chancery,  20. 
See  Error,  Writ  of,  9. 

PRINCIPAL  AND  AGENT. 

1.  Where  an  attorney  ia  invested  with  an  authority  in  writing,  to  indorse 
notes  for,  and  on  account  of  his  principal,  it  confers  power  to  indorse  notes 
of  which  the  principal  is  ostensibly  the  legal  proprietor,  and  it  devolves 
upon  the  principal,  in  such  case,  to  show  that  the  authority  has  been  abas- 
ed, or  transcended.   P.  if  M.  Bank  ofMobUe  v.  Kingj  Upaon  Sf  Co.     279 

2.  SembU :  it  cannot  be  intended,  because  one  is  authorized  to  indorse  notes, 
that  he  is  also  an  agent  for  the  purpose  of  receiving  notices  of  their  dis- 
honor,   lb.  280 

3.  An  agent  to  whom  a  promissory  note  is  payable,  may  maintain  an  action 
thereon  in  his  own  name.   Bird  v.  Danid,  308 

4.  One  who  undertakes  to  bind  a  corporation,  by  the  execution  of  a  promis- 
sory note,  must  show  that  he  had  authority  to  bind  it,  and  that  it  had  the 
faculty  of  becoming  bound  for  the  payment  of  money.  An  agent  when 
sued  upon  a  contract  made  by  him,  can  only  exonerate  himself  from  lia- 
bility, by  showing  that  he  had  authority  to  bind  those  for  wh(»n  he  assumes 
to  act    Hcanoood^s  Ej^rs  v.  Humes^  t»e,  ^c  659 

See  Bailment,  1. 

See  Judgment  and  Decree,  9* 

PRINCIPAL  AND  SURETY. 

1.  The  undertaking  of  a  surety,  is  accessorial  to  that  of  his  principal,  and  if 
the  principal  admits  the  contract  to  be  binding  on  him,  it  is  also  binding  on 
his  surety,  unless  there  be  a  fraudulent  collusion  between  the  debtor  and 
creditor,  to  charge  a  surety.    Evans  and  Arrington  v.  Kedand,  42 

2.  A  surety  may  avoid  his  contract  for  a  fraudulent  concealment,  or  misre- ' 
presentation  of  facts  by  the  creditor,  to  induce  him  to  become  surety,  al- 
though the  contract  for  which  he  was  bound  as  surety,  is  binding  on  his 
principal.    Ih,  42 

3.  A  misrepresentation  which  will  have  this  ef^t,  must  be  the  false  asser- 

136 
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■  tion  of  a  fact,  and  not  the  expression  of  an  opinion,  of  the  value  or  qoalitf 
of  the  property  sold.  Thus,  a  declaration  by  the  vendor,  that  the  land  he 
was  selling,  was  as  good,  or  better  than  other  tracts  to  which  he  refened* 
that  there  was  a  comfortable  dwelling  house,  good  out-houses,  peach  or- 
chards, &.C.  on  the  land — is  the  expression  of  an  opinion,  and  not  the  as- 
sertion of  a  fact,  the  incorrectness^or  falsehood  of  which,  would  enable  the 
surety  to  avoid  his  contract    lb.  4St 

4.  The  sureties  of  an  administrator,  against  whom  a  judgment  10  rendered, 
may  discharge  the  judgment  by  a  payment  to  the  clerk,  without  waiting 
for  an  execution  to  issue  against  their  principal ;  it  is  therefere  wiiolly  un- 
important that  an  execution  which  had  issued  against  their  principal^  and 
returned  nuUa  bona  previous  to  such  judgment,  was  irregularly  iaraedL— 
Hnynu  v.  Wheat  and  IhmeU,  239 

&  Where  several  judgments  against  the  maker  and  indorser  of  a  promiflso- 
17  note  are  recovered  by  the  same  plaintiff,  the  payment  of  the  judgment 
against  the  latter,  does  not  annul  that  against  the  maker ;  bat  the  indoner 
may  be  substituted  to  it  in  equity,  and  have  the  advantage  which  it  there 
affords  for  his  reimbursement  If  an  execution  has  been  issued  and  re- 
turned ^  no  property  found,"  he  may  go  into  Chancery  to  subject  the  equi' 
table  estatA  of  the  maker  to  the  satisfaction  of  the  judgment;  or  he  may 
resort  to  equity  to  cause  conveyances  of  real  property  to  be  set  aside, 
winch  the  defendant  has  made,  or  caused  to  be  made  in  ftaud  of  his  credi- 
tors.  LyonY.BoUingjdaL  463 

6.  The  declarations  of  a  sheriff,  made  while  he  is  acting  officially,  in  respect 
to  the  receipt  of  money,  are  admissible  against  his  sureties  as  part  of  die 
resgesUB;  but  if  made  at  1^  subsequent  time,  and  when  he  is  not  acting  offi- 
cially in  the  matter,  they  must  be  regarded  as  independent  declaratioDBr 
and  cannot  be  received  as  evidence.    Dumas  if  Co,  v.  PatterBOHj       484 

7.  A  surety  who  discharges  the  debt  of  an  insolvent  principal,  by  a  payment 
in  money,  and  in  his  own  note,  which  is  received  by  the  creditor  as  pay' 
ment,  and  the  evidence  of  the  <»iginal  debt  given  up,  may  sue  a  co-surety 
for  contribution.   PuMon  v.  Tdliqfem,  547 

8.  When  the  holder  of  a  note  enters  into  an  agreement  with  the  principal 
debtor,  that  he  will  not  sue  a  surety  until  after  a  certain  tune,  if  the  pris' 
cipal  will  engage  to  pay  all  costs  and  lawyer's  fees,  this  will  not  disdiaige 
the  surety.   Amdead  v.  Thoma»,  586 

9.  When  the  creditor  gives  day  to  the  principal  debtor,  and  the  surety  after- 
.  wards,  with  a  knowledge  of  the  fact,  agrees  to  waive  all  advantage  to  hinH 

self,  the  inference  is  that  he  agreed  to  the  extension,  and  no  consideiatioD 
is  nece88aiy[to  sustain  the  agreement  for  waiving  the  act  BanQt  at  Dtiaf 
hary.  Johmtm,  flU 

10.  The  Bank  of  Orleans  obtained  a  judgment  against  an  accommodatioD  iB^ 
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doner,  and  levied  an  execution  upon  his  property.  The  drawer  of  th»'- 
bill  proposed  to  the  bank  to  pay  the  judgment,  by  instalments  of  ten  per 
cent  eveiy  sixty  days.  The  bank  consented  and  suspended  the  execu- 
tion. The  first  instalment  only  was  paid.  Held,  that  the  surety  was  not 
discharged  by  this  agreement   WUaon  v.  The  Bank  of  OrkanSy  et  aL  847 

11.  The  clause  in  the  charter  of  the  Decatur  Branch  Bank,  which  makes  it 
unlawful  for  a  member  of  the  general  assembly  to  become  indorser  for 
any  other  person,  does  not  discharge  a  member  from  liability  on  a  note  to 
which  he  is  a  surety.  Branch  Bank  at  Decatur  v.  DoughsB^  858 

12.  Where  the  principal  debtor  about  a  month  previous  to  the  maturity  of  the 
debt,  conveys  to  the  creditor,  real  and  personal  estate  apparently  suffi- 
cient to  satisfy  the  debt,  upon  an  agreement  that  no  suit  shall  bebrought 
thereon  within  five  years,  such  agreement  is  founded  upon  a  sufficient 
consideration,  and  is  binding  upon  the  parties.  Brandt  Bank  at  Mobile 
Y.James  and  Darringtonj  949 

13.  It  is  competent  for  one  joint  maker  of  a  promissory  note  to  show  by  ex- 
trinsic evidence  that  he  is  a  mere  surety ;  and  this  although  he  did  not  in- 
form the  payee  of  the  fact  at  the  time  the  note  was  accepted.  Perhaps 
the  law  maybe  otherwise,  where  joint  promisors  are  described  in  the  note 
as  principals,  or  contract  as  such  with  the  payee.    lb,  949 

See  Appeals  and  Certiorari,  3. 
See  Contribution,  1,  2. 
See  Trust  and  Trustee,  2,  3. 

PROCHIEN  AMI. 

1.  The  procMm  ami  of  an  infant  plaintifi^  in  whose  fkvor  a  judgment  is  ren- 
dered, is  not  authorized  to  receive  the  amount  thereof  and  discharge  the 
defendant    Smiih  v.  Bedua  and  Wye^  99 

PROMISE. 

1.  In  an  action  for  the  breach  of  a  marriage  promise,  it  is  aiiill  defence,  when 
the  defendant  has  bonajide  offered  to  many  the  plaintiff,  altiiough  the  de- 
fendant's conduct,  previous  to  the  offer,  had  been  such^as  would  justify  the 
plaintiff  in  terminating  the  engagement,  bat  she  bad  not  signified  her  in- 
tenticm  to  tenninate  it    Kdly  v.  Ea^j  825 

^  Two  persons  having  a  law  suit  about  a  tract  of  land,  one  wanting  to  rent 
it  applied  to  both  for  that  pmpo8e,but  both  declined  to  exercise  owneiship 
Q¥er  it  He  then  told  them  he  should  cultivate  it,  and  would  pay  rent  to 
whichever  of  the  two  was  ascertained  to  be  the  owner.  Held,  tliat  this 
promise  inured  to  the  owner  of  the  land,  and  that  the  tenant  could  be  gar- 
niaheed  by  a  creditor  of  the  owner,  when  that  ibct  was  ascertained.  SknUk 
V.  Ta^,  633 

See  Assumpsit,  2. 
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1.  The  statement  cbntained  in  a  notarial  protest,  that  the  notary  had  sent  no- 
tices of  the  dishonor  of  the  paper,  addressed  to  the  parties  at  a  paiticular 
place,  is  no  proof,  even  on  a  demurrer  to  evidence,  that  the  notices  were 
properly  directed ;  this  fact  must  be  shown  by  proof,  independent  of  the 
protest    P.fyM.Bankof  Mobile  y.Kxngy  Upson  if  Co.  280 

3.  The  misdescription  of  the  name  of  an  indorser  in  the  certificate  append, 
ed  to  the  protest  certifying  that  the  notice  was  sent  to  one  Chomason, 
when  the  indorser's  name  was  Thomason,  is  not  sufficient  to  exclude  the 
protest  as  evidence,  the  true  name  appearing  in  the  copy  of  the  bilL  Bank 
at  Decatur  v.  Hodges^  631 

3.  A  protest  describing  a  bill  as  dated  the  26th  January,  is  not  admissible  as 
evidence  to  show  the  protest  of  a  bill  dated  the  28th  January.   11.       631 

4.  Although  protests  are  excluded  from  the  juiy,  yet  the  deposition  of  the  no- 
tary is  proper,  to  prove  notice  sent  to  the  indorsers — ^but  ^uere?  whether  it 
IS  so  to  prove  the  fact  of  protest    lb.  631 

PUBLIC  LANDS,  SURVEY  OF. 

1.  Though  the  title  to  a  reservation  under  the  first  article  of  the  treaty  of 
1814,  with  the  Creek  Indians  be  vested  in  the  United  States  by  the  mbm- 
iary  abandonment  of  the  reservee,  it  is  not  subject  to  entry  under  the  pre- 
emption laws  of  Congress.  Crotrtmdin  v.  Minler,  594 
See  Indian  Tribes,  Treaties  with,  3. 

RECOGNIZANCE. 

1.  An  undertaking  to  answer  to  a  charge  for  <<  resisting  process,"  is  suffi- 
ciently significant  in  a  recognizance  to  indicate  the  offence  intended  to  be 
charged,  although  the  statute  makes  the  offence  consist  in  ^<  knowingly 
and  wilfully  resisting  or  opposing  any  officer  of  this  State  in  serving  ot  at- 
tempting to  serve,  or  execute,  any  legal  writ  or  process  whatsoever.'*— 
BrovderY.  The  State,  58 

52.  The  omission  of  a  party's  name  in  the  body  of  a  recognizance  will  not 
make  it  inoperative  as  to  him,  if  he  has  regularly  acknowledged  it    EailL 

'    etaL'v.TheStatey  W 

3.  It  is  not  indispensable  to  the  validity  of  a  recognizance  which  the  recog- 
nizor has  entered  into  before  some  court  or  officer  authorized  to  take  his 
acknowledgment,  that  it  should  be  sealed  by  him.   lb.  827 

4.  Quere  ?  Where  a  recognizance  is  signed  by  several  recognizors,  and 
seals  set  opposite  the  names  of  some  of  them,  if  a  seal  be  necessary  to  its 
validity,  may  not  those  upon  the  paper  be  refeiied  to  all  who  subsciibed 
the  obligation,  and  thus  make  the  execution  sufficient   lb.  837 

5.  A  reoognizance,  by  which  the  recognizors  stipulate  that  the  principal 
shall  appear  and  answer  a  charge  to  be  exhibited  against  him  on  behalf  of 
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the  State  for  carrying  concealed  weapons,  is  sufficient,  although  the  offence 
is  not  described  in  the  terms  of  the  statute.   lb,  827 

6.  In  Badger  and  Clayton  v.  The  State,  5  Ala,  Rep.  21,  the  judgment  of  the 
Circuit  Court  was  reversed  upon  the  ground  that  there  was  a  variance  be- 
tween the  recognizance  and  judgment  nisi ;  the  remark  in  respect  to  the 
sufficiency  of  the  recognizance  must  be  regarded  as  a  mere  didwn,  lb.  827 
See  Demurrer,  1. 
See  Judgment  and  Decree,  7. 

RECORD  AND  JUDGMENT  ROLL. 

1.  The  record  which  the  clerk  is  required  to  make,  of  all  the  prooceedings 
in  a  suit,  is  the  final  record  of  the  cause,  answering  to  the  judgment  roll  of 
the  common  law,  and  is  the  only  legal  evidence  of  the  judgment,  to  be  es- 
tablished by  the  production  of  the  record  itself,  an  examined  copy,  or  a 
copy  attested  by  the  clerk.    Ansky  v.  CwrhSy  973 

2.  Whilst  the  caiise  is  progressinf ,  the  papers  are  quasi  records,  and  until 
the  final  record  is  made,  the  papers  and  proceedings  in  the  cause  are  evi- 
dence, and  the  best  evidence  of  the  facts  they  import    R,  973 

RESIDENT. 

1.  One  living  with  his  family  in  New  Hampshire,  and  carrying  on  business 
there,  is  a  resident  of  that  State,  within  the  act,  although  the  spring  pre- 
vious, and  for  some  years  before,  he  had  a  commercial  establishment  m 
Alabama,  acted  as  a  citizen,  and  intended  to  remove  his  family  there  the 
next  season.    SttUs  v.  Lay^  795 

RIGHT  OF  PROPERTY,  TRIAL  OF. 

1.  After  the  institution  of  a  claim  to  slaves  levied  on,  a  transfer  by  the  claim- 
ant of  his  title  to  a  third  person,  is  valid,  and  passes  his  right  of  property, 
clogged  however  by  all  the  consequences  of  the  levy  and  claim ;  and  the 
title  is  not  turned  into  a  mere  right  of  action.   Jackson  v.  Gewin,  114 

2.  When  the  sheriff,  under  the  act  of  1828,  returns  the  copy  of  an  execution^ 
with  the  levy  returned  on  the  original,  his  certificate  is  proof  of  all  the 
fkcts,  precisely  as  his  return  upon  an  original  execution.  Garrett  v.  JRhea^ 
Mm!r,  134 

3.  When,  in  such  a  case,  the  venue  is  changed,  the  copy  so  made  by  the  she- 
riff may  be  certified  by  the  clerk,  and  will  have  the  same  effect  as  in  the 
county  from  which  the  venue  was  changed.  If  other  papers  are  alledged 
to  be  substituted,  it  devolves  on  the  party  making  the  objection  to  estab- 
lish it  lb.  134 

4.  When  property  levied  on  by  an  attachment  is  'claimed  after  a  vtn^&Honi 
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txponoi  has  come  to  the  sheriff's  hands,  the  suit  is  equivalent  in  all  res- 
pects to  one  founded  on  ^JLf<u    Yarborough  v.  JIfoM,  3@ 

5.  The  attachment  and  vendUiofu  exponas  ture  evidence  of  the  indebtednes 
of  the  defendant,  and  of  the  levy.    Ik  382 

6L  When  no  question  of  adverse  title  is  raised,  a  charge  upon  that  btanch 
may  be  properly  refused,  and  when  the  claimant  makes  title  under  the  de- 
fendant in  execution,  the  only  question  is  as  to  the  bona  fides  of  the  tians- 
action.    lb,  *      382 

See  Evidence,  24. 

ROADS,  BRIDGES,  &c. 

1.  The  absence  of  the  licensee  of  a  feny  from  the  State,  is  no  sufiicientm- 
son  for  revoking  the  license ;  nor  can  the  license  in  such  a  case  be  revoked 
for  the  insufficiency  of  the  bond,  without  t^n  days  notice  to  execute  a  suf- 
ficient bond.  Such  a  bond  may  as  well  be  exacted  from  the  heir,  alienee, 
or  lessee  of  the  ferry,  as  from  the  licensee.  Gwnrdly  MnCr  y.  Hiobttt,  d 
oL  ^  530 

See  Action,  1,  2. 

SALES. 

1.  S  executed  to  H  a  bill  of  sale  for  a  negro  man,  at  the  price  of  two  hun- 
dred and  fifty  dollars  in  hand  paid ;  it  was  agreed  at  the  same  time  by  the 
yendee,  in  writing,  that  in  consideration  of  such  sale,  he  tootdd  srff  to  the 
vendor  the  slave  in  question,  at  the  price  stated  in  the  bill,  "  if  applied  for 
CD  the  first  day  of  January  next,"  thereafter :  Hdd,  that  these  several  writ* 
jngs  did  not  constitute  a  mortgage,  nor  could  it  be  intended  that  the  latter 
(was  a  mere  undertaking  by  the  vendee  to  stipulate  with  the  vendor  for  a 
,re-sale  on  the  day  designated,  but  in  itself  it  provided  for  a  re-sale,  and 
left  nothing  open  for  future  adjustment    SewdU  v.  Hemyj  21 

fL  SembU— 'There  is  no  difference  in  point  of  kw,  between  a  sale  for  apiice 
paid,  or  to  be  paid,  which  is  to  become  absolute  on  a  particular  event,  and 
a  purchase  accompanied  by  an  agreement  to  re-sell  upon  certain  agreed 
tenns.  In  both  cases  the  sale  is  to  be  regarded  as  conditional ;  and  if  the 
condition  which  is  to  defeat  it,  is  promptly  performed,  in  the  one  case  the 
title  will  not  vest  in  the  vendee,  and  in  the  other  it  wiU  be  divested.— 
a.  24 

&  After  the  institntion  of  a  clum  to  slaves  leviedon,  atraiufer  by  the  daun- 
ant  of  his  titie  to  a  third  person,  is  valid,  and  passes  his  right  of  property, 
clogged  however  by  all  the  consequences  of  the  levy  and  claim ;  and  the 
title  is  not  tamed  into  a  mere  right  of  action.    ladaonv.  G^ism,         M 

4  The  levy  of  a  sherifi',  or  the  lien  of  an  execution,  does  not  change  the 
jkitie  of  the  defendant  in  execution  into  a  mere  right  of  action,  but  he  may 
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tnnsfer  or  sell  the  property  in  the  same  maimer  as  if  no  levy,  or  lien  ex- 
isted, though  in  the  hands  of  his  assignee,  it  wiU  continue  snhject  to  the 
leyy,  or  lien.    Mwood  v.  PiarKn^  656 

5.  So  too  if  the  goods  of  a  stranger  are  levied  on,  his  title  yet  remams,  and 
he  may  sell  or  transfer  it,  in  the  same  manner  as  if  no  levy  was  made,  so  ' 
long  as  it  remains  in  the  custody  of  the  law,  but  subject  to  the  question  of 
right  arising  out  of  the  levy.   B,  656 

See  Contract,  6. 

See  Execution,  Writ  of,  6. 

See  Orphans'  Court,  4,  6,  6. 

See  Sheriff  and  Sureties,  17. 

See  Vendor  and  Vendee,  6, 6. 

SCIRE  PACIAa 

1.  An  irregular  judgment  mai  upon  a  recognizance  ntay  be  vacated  and  set 
aside,  even  after  a  tdnfacku  has  been  issued  thereon,  and  the  appropriatd 
judgment  may  be  entered  nunc  pro  tunc   Brmodar  v.  The  State,  58 

SET  OFF. 

1.  When  one  joint  maker  of  a  promissory  note  is  the  administrator  of  his  co^ 
maker,  he  is  entitled,  when  sued,  to  set  off  against  the  payee  any  debt 
which  the  latter  owes  to  the  deceased  co-maker.   MittheU  v.  Bwiy       296 

2.  A  judgment  is  not  so  assignable  as  to  enable  the  assignee  to  sue  on  it  in> 
his  own  name,  and  therefore  he  cannot  make  use  of  one,  so  assigned  ta 
him  as  a  setoff    Bunnell  v.  Magee,  433- 

3.  A  plea  averring  who  is  the  real  owner  of  the  note  sued  upon,  and  that  the 
suit  is  instituted  for  his  benefit,  and  pleading  an  off  set  against  hhn,  is  a 
good  plea,  although  a  different  person  is  indicated  on  the  record,  as  the 
beneficiary  of  the  note  in  suit    Bowen  v.  SneU^  use,  fyc  481 

4.  A  set  off  cannot  be  made,  unless  the  party  offering  it  could  have  mam- 
tained  an  action  upon  it  in  his  own  name,  against  the  other  par^.  SmUh- 
V.  Tcttflor,  633 

5.  The  bank  notes  of  the  Pennsylvania  Bank  of  the  U.  S.,  cannot  b»  set  oflT 
to  a  note  sued  upon  by  the  trustees  of  the  Bank,  to  whom  it  had  been  as- 
signed for  the  payment  of  its  creditors.    Gee  v.  Booon,  699 

6.  The  same  rules  which  govern  causes  injustice's  courts  will  centred  them 
when  tried  again  in  an  appellate  court,  and  judgment  cannot  be  rendered 
there  for  a  set  off  which  exceeds  fifty  dollars  against  the  consent  of  the 
pluntiff   SmUhY.  Fleming,  768^ 

SHERIFF  AND  HIS  SURETIES. 

I.  A  sheriff  is  not  bound  to  levy  on  personal  property,  when  a  sufficient  levy 
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can  be  made,  and  is  made,  on  land.    PoweU  v.  The  Gcvamor,  exnL     36 

2.  Nor  is  the  sheriff  required  to  sell  at  the  first  salens  day  after  the  ezecutioD 
is  in  his  hands.  He  has  the  discretionary  power  to  sell  on  any  of  the  sale 
days  previous  to  the  return  day  of  the  execution  to  be  satisfied.    lb,     96 

3.  It  is  the  duty  of  the  sheriff,  in  good  faith,  to  levy  on  a  sufficiency  of  the 
property  of  the  defendant,  if  to  be  had,  as  will  in  all  reasonable  probabili- 
ty, yield  at  public  sale,  the  necessaiy  amount  of  money.  Governor^  me, 
ifc,\.Pou)dL,daL  83 

4.  The  test  to  be  applied,  in  scanning  the  conduct  of  the  sheri^  when  he 
has  made  an  insufficient  levy  on  land,  is  not  the  estimated  cash  value  of 
such  lands  in  the  neighborhood,  but  the  price  at  which  such  lands  OBnally 
sold  for  at  sheriff's  sale.    lb,  83 

5.  When  the  sheriff  makes  a  levy  on  land,  which  he  afterwards  aflcertains 
to  be  incumbered  by  a  mortgage,  it  is  his  duty  to  make  a  further  levy,  no- 
less  it  is  reasonable  to  expect  that  the  land  so  incumbered,  will  bring  a 
sum  sufficient  to  satisfy  the  execution  in  his  hands.    15.  83 

6.  Whether  it  is  the  duty  of  the  sheriff  to  examine  the  record  for  incum- 
brances— Qucrc?   lb.  83 

7.  In  an  action  against  the  sureties  of  h  sheriff,  for  his  neglect  in  releasing  a 
boat  attached  under  admiralty  ^process,  the  fact  that  a  subsequent  sherifE^ 
to  whom  final  process  was  issued,  could  have  seized  and  sold  it,  is  not  suf- 
ficient to  mitigate  the  damages,  unless  the  plaintiff  is  connected  with  the 
last  neglect,  by  some  wilful  default    Bagby,  use,  ^*c  v.  Harris^  173 

8.  In  such  an  action,  to  charge  the  sheriff,  it  is  unnecessary  to  show,  either 
a  demand  of  the  boat,  he  having  gone  out  of  office,  or  a  distringas  to  him, 
if  it  is  shown  that  he  has  parted  with  the  custody.    lb.  173 

9.  Neither  a  clerk,  or  sheriff,  has  authority  to  receive  any  thing  in  payment 
of  a  judgment,  or  execution,  but  money,  and  a  payment  in  any  thing  else, 
would  be  no  discharge  of  the  defendant  in  execution,  though  the  sheriff 
would  be  precluded  by  his  return  from  denying  that  he  had  received  mo- 
ney in  its  discharge.    Haynis  v.  Wheat  aand  Fenndly  239 

10.  Although  the  sheriff,  by  a  return  of  satisfaction,  subjects  himself  to  pay 
the  plaintiff  in  coin,  he  has  the  power  to  receive  in  discharge  of  the  writ, 
such  bank  notes  as  are  then  passing  in  the  conmiunity  current  as  money, 
although  they  may  not  be  convertib],e  into  specie  at  pleasure,  at  the  nomi- 
nal amount ;  and  such  a  receipt,  if  bonafde,  will  discharge  the  defendant 
in  execution,  and  fix  the  liability  of  the  sheriff  and  his  sureties.    lb,     239 

11.  A  plaintiff  may  move  against  the  sheriff,  for  failing  to  make  the  money 
upon  an  execution  issued  on  a  judgment  for  costs,  ds  in  any  other  case.  If 
the  officer  of  court  were  moving  in  his  own  name,  it  should  so  appear  npoa 
the  record,  to  be  available  on  error.    Pharr  if  Bedc  v.  HaUj  312 
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19.  Whefe  a  sheriff  hiu  renewed  his  bondtflo  as  to  baveeevex^setftof  sine* 
ties»  thoee  suietks  viU  be  liable  for  bis  defiMilt  in  nol  payiog  over  Q¥»ey 
collected  oneacecutioBe,  who  were  ench  at  the  time  he  c<M»Terfeed  it;  for  it 
is  from  this  latter  period,  and  not  its  coUeotioii»  that  their  liability  to  aoit 
conuneiices.    Dwumfy  Co.Y.P(dUraony€taL  484 

13.  SaMe.  Tbeeonveraioii  by  the  ohsriff^  of  money  collected  by  him,  may 
be  shown  by  p!K>Qf  of  deinaiidaiid  reftteal,  or  oftheapprupria^ 
own  use$  b\At  &e  mere  payment  of  money  colleetod  on  one  execution  to 
the  plaintiffin  another,  or  an  appropriation  of  it  by  the  sheriff  to  other  par- 
poeee  will  not  be  xegaided  as  a  conTe0ioD,soa8  tosnijeothimor  hi0-8iiie«> 
Uee  to  a  judgment  on  motion,  Iby  the  fiukne  to  pay  it  over,  if  he  retfine 
other  money  ready  to  be  paid  over  to  the  plaintiff  on  demand.   i6w       464 

14«  Whfie  the  sbeziffis  the  defendant  in  a  judgment,  either  in  bin  ownxighti 
or  as  an  administrator,  an  execution  issued  thereon,  whether  in  &mx  a^ 
tri  facias,  or  a  venditioni  exponas,  should  be  addressed  to  the  coxonei,  and 
if  it  is  directed  to  the  sherifi^  and  placed  in  his  hands  to  be  executed,  him- 
self and  sureties  are  not  liable  on  the  summary  remedy  provided  by  statute 
f&t  a  default  in  failinf  to  retain  it  And  in  such  case,  if  the  exeeution 
does  not  show,  tibal  the  sheiiff  is  the  defendant  theimi,  be  may  i^ead  the 
fiu3t  as  a  defence,  and  eetaUish  it  by  extrinsie  proof.  Mmson  %f  Mrris  v. 
McLaughlin,  551 

Itk  When  an  execution  is  made  retuniable  at  an  impossible  day-— ^fis  of  a  yew 
which  was  gone  when  the  exeeuti<Mi  issued — ^le  ehmiff  cazmot  take  ad- 
vantage of  the  irregularity,  when  a  moti<Mi  is  made  against  him  and  his 
sureties  for  a  ftilure  to  return  it  wi^in  te  time  prescribed  by  law.  iSlsm- 
pUsy.WaOcer^daL  726 

16.  Ina  summary  proceeding  by  motion  a^piinst  a  sheriff,  and  his  anveties, 
for  the  failure  of  the  former  to  return  an  exeeolwi,  an  issue  without  re* 
gard  to  technicality^  may  he  made  up  under  the  direction  of  the  Court, 
and  though  the  terms  ^  not  guilty"  are  not  the  most  appropriate  plea  in 
such  case,  yet  they  are  sufficient  to  throw  upon  the  plaintiff  the  <mus  of 
supporting  the  allegations  ofhis  notice.  SkuU  if  Hadtett  v.  McRae,  d  ciL  931 

17.  A  purchase  by  a  sheriff  at  his  own  sale,  is  not  void,  but  voidable  merely. 
It  seems  that  the  court,  on  motion  of  either  of  the  parties,  would  set  aside 
such  a  sale,  and  that  creditors  could  have  relief  In  e<|ui^.  €nagh  Sf  For' 
ufood  V.  Savage,  950 

See  Bills  of  Exchange  and  Promissory  Notes,  3. 
See  Contribution,  3. 
See  Evidence,  36. 
See  Execution,  Writ  of,  1,  6,  10. 
See  Indorsaraad  Indorsee,  5, 
See  Principoland  Surety,  6. 
See  Right  of  Property,  Trial  of,  2,  3. 
136 
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SLANDER.  • 

1.  In  actions  of  slander,  it  is  necessaiy  for  the  plaintiff  to  prove  some  of  the 
words,  precisely  as  charged,  hut  not  all  of  them,  if  those  proved  are  in 
themselves  slanderous,  but  he  will  not  be  pennitted  to  prove  the  sobstaoce 
of  them,  in  lieu  of  the  precise  words.  Eadey  v.  AfoM,  266 

3.  Words  spoken  by  an  employer  to  his  overseer,  intended  to  protect  the 
employer's  private  interest  and  property,  but  not  spoken  malicioiuly,  are 
not  actionable,  although  no  confidence  was  expressed  at  the  time  of  speak- 
ing, and  although  the  same  words,  published  under  other  circumstancei, 
would  be  slander.   lb*  266 

3.  An  accusation  that  one  **  was  whipped  for  stealing  hogs,**  importB  a  larce- 
ny. It  is  an  accusation  of  hog  stealing,  with  the  addition  that  the  pait^  had 
been  whipped  for  it   Hodyv,  Burgess,  728 

4.  After  an  eflS>rt  has  been  made  to  assail  the  general  reputation  of  aplaio' 
tiffin  slander,  he  may  prove  his  good  character.    A»  7S6 

See  Evidence,  30,,  31. 

STATUTES. 

1.  The  local  law  of  5th  Februaiy,  1840,  giving  monthl]^couits  to  ceriaio 
counties,  repealed  so  much  of  the  act  of  1814^  as  required  ten  days  to  in- 
tervene between  the  test  and  return  of  a  warrant  Quere — ^is  not  that  pat- 
tion  of  the  act  of  1814  directory  merely  ?    Cole  v.  Floumoyy  401 

2.  Where  the  time  of  holding  the  court  is  changed  by  statute,  after  proces 
issued,  the  process  cannot  be  abated,  because  there  is  no  saving  in  li» 
statute.  The  change  of  the  term  by  law  carries  with  it  all  process  retain- 
able under  the  pre-existing  law.  Jimes  if  Cq»  v.  Donnelly  685 
See  Consideration,  3. 

See  Constitutional  Law,  3. 

See  Costs,  and  Security  for,  2. 

See  Criminal  Cases,  Piroceedings  in,  1,  2. 

See  Deeds,  and  Registry  of. 

See  Execution,  Property  Exempt  from,  3. 

See  Garnishment  and  Garnishee,  13. 

See  Indian  Tribes,  Treaties  with,  1, 2- 

See  Pleading,  9,  11. 

See  Principal  and  Surety,  11. 

STEAMBOATS  AND  OTHER  CRAFT. 
See  Penalty,  1. 

SUMMARY  PROCEEDINGS. 

1.  In  asununaiy  proceeding  by  motion  against  a  sherifl^  and  hissmetio^M 
the  failuze  of  the  former  to  return  an  execution,  an  iasne  without  legild  to 


INDEX.  1083 

SUBDf  ARY  PROCEEDINGS— CONTINUED. 

technicality  may  be  made  up  under  the  direction  of  the  court ;  and  though 
the  tenns  *^not  guilty,"  are  not  the  most  appropriate  plea  in  such  case,  yet 
they  are  sufficient  to  throw  upon  the  plaintiff  the  omu  of  supporting  the 
allegations  of  his  notice.   SkuU  if  HadceU  v.  McBae^  d  als.  931 

See  Constable  and  his  Sureties,  1. 

SUNDAY. 

1.  A  plea  to  a  promissory  note  that  it  was  made  on  Sundmf^  in  order  to  pro- 
cure the  discharge  of  the  principal  maker,  who  had  been  arrested  on  the 
same  day,  upon  a  charge  of  bastardy,  is  good ;  and  a  replication  that  the 
makers,  with  a  knowledge  of  the  facts  alledged,  ^  did  ratify  and  acknow- 
ledge the  note,"  and  then  **  promise  to  pay  the  same,"  is  not  a  sufficient  an- 
swer to  the  plea.    Shippey  and  emMer  v.  EaHwood,  196 

3.  Where  a  cause  is  submitted  to  a  jury  on  Saturday  night,  the  parties  agree- 
ing that  the  verdict  might  be  received  by  the  clerk,  in  the  absence  of  the 
Judge,  it  is  competent  for  the  clerk  to  receive  the  verdict  on  Suruk^,  if 
ihe  cotai  contmuu  its  session  beyond  the  wetkj  and  enter  a  judgment  there- 
upon on  some  subsequent  day  of  the  term.    Sorrelk  v,  Crcdgy  MnCr^    535 

TAXES  AND  TAX  COLLECTOR. 

1.  Where  an  assessor  of  taxes,  after  giving  the  usual  notice  of  the  time  and 
place  for  assessing  taxes,  goes  to  the  residence  of  an  individual,  and  there 
assesses  him  with  a  poll  tax,  he  is  liable  to  a  forfeiture  of  twenty  dollar^ 
if  he  receives  the  statement  of  the  individual  without  oath.  The  term  tax- 
able property  used  in  the  act,  includes  a  poll  tax,  as  well  as  all  other  taxsr 

,  ble  property.    Carkr  v.  Mercer^  ^  556 

TRESPASS. 

See  Master  and  Slave,  1, 

TROVER. 

1.  In  trover  for  slaves,  the  measure  of  damages  is  the  value  of  the  slaves,  ^t 
the  time  of  conversion,  or  at  any  time  between  that  and  the  time  of  the 
trial.    Taivm^dal,y  Manning,  144 

9f  The  owner  of  stolen  goods  may  maintain  detinue,  or  trover,  against  a  pur^ 
chaser  from  the  thief,  although  the  latter  has  neter  been  prosecuted,  and 
although  the  owner  had  just  reason  to  believe  the  goods  were  stolen  jfrom 
him  by  the  individual  named  as  the  thief.    Beazley  v.  Mitchell,  780 

3.  No  demand  is  necessary  in  trover,  where  the  defendant  had  employed  a 
slave  for  some  time  previous  to  the  suit,  in  the  ordinary  domestic  avoca^. 
tions,  and  upon  the  trial  asserts  a  titie  in  himself.    Potpdl  v,  CHds,       861  * 

See  Bailment,  I, 
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TRUST  AND  TRUSTEE. 

1.  When  pfoperty  ie  conveyed  to  one,  in  trwt  for  otfaera,  snd  is  i 
ly  levied  on  aa  the  property  of  the  grantor,  the  tniBtee  is  not  entitled  to  go 
into  equity  to  rentrain  the  creditor.  BimUfy  CmvUU  v.  lAndmof^  d  «1162 
8.  A  deed  of  trust  providing  Ihat  the  trustee  shall  first  pay  all  debts  deactib- 
ed  in  the  deed  for  which  the  complaimmt  wbb  liable,  or  liable  in  any  other 
manner,  and  afterwards  providing  for  creditors  generally,  does  not  author- 
ize the  trustee  to  pay  the  complainant  as  a  preferred  creditor,,  any  other 
debtsthan  those  paid  by  him  as  surety.     Qikkntt  v.  GAner,  985 

8.  If  previous  to  executing  the  deed,  the  grantor  agreed  that  a  suit  agaiiiEt 
the  complainant  as  a  surety  would  be  defended  by  him,  at  his  own  eaqmue 
the  counsel  fees  afterwards  paid  by  the  surety,  in  defending  the  enit,  are 
liabilities  under  the  deed,  but  if  expended  in  resisting  the  suit,  the  payment 

is  not  made  as  surety,  and  therefore  is  not  within  the  deed.  A.  985 

See  Chancery,  10,  11,  12. 

See  Corrtribution,  2. 

See  Executors  and  Administrators,  3,  4. 

See  Guardian  and  Ward,  3. 

See  Orphans'  Court,  13. 

USAGE  AND  CUSTOM. 

1.  A  witness  who  had  lived  both  in  N.  Y.  and  M.,  understood  it  was  the  cos- 
,  tom  of  merchants  that  the  employer  should  pay  the  expenses  and  passage 
of  clerks,  who  were  engaged  in  the  former,  to  do  service  in  the  latter  place 
for  the  whole  of  the  ensuing  business  season ;  that  the  witness,  vho  was  t 
merchant,  had  never  so  employed  or  paid  a  clerk,  but  he  knew  of  one  case 
where,  under  a  stipulation  to  that  efiect,  the  wages  and  passage  money  cf 
a  clerk  thus  employed,  were  paid  by  the  employer — ^Held,  that  tluB  evi- 
dence was  inadmissible,  and  consequently  incompetent  toi^establish  the 
usage  or  custom  of  trade.    Price  and  another  v.  fVkUe^  563 

USURY. 

1.  G.  having  large  transactions  with  the  Penn.  fi.  U.  S.  by  borrowing  mo- 
ney, made  a  settlement  with  an  agent  of  the  Bank,  and  discharged  the 
principal,  and  for  the  payment  of  usurious  interest,  transferred  notes  on 
three  persons,  and  executed  a  guaranty  for  their  payment  These  notes 
were  by  the  Bank  transferred  to  trustees,  for  the  payment  of  creditois,  and 
B,as  the  agent  of  the  trustees,  reduced  the  notes  to  judgment'  G  then 
made  an  agreement  with  B,  by  which  he  obtained  the  control  of  the  judg- 
ments, and  took.up  his  guaranty,  and  executed  his  own  note  for  the  amount 
due,  B  being  Ignorant  of  the  usury— Held,  that  diere  was  a  sufficient  con- 
sideiation  for  the  note,  and  that  it  was  not  affected  by  the  usuiy  in  the 
original  contract    Gee  v.  Bacon^  &9 
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/i.  l¥heii  the  defendant  was  irregalarly  allowed  to  depose  as  a  witmeas,  to 
the  iact  of  usmy,  instead  of  making  his  statement,  his  evidence  cannot  be 
excluded  because  the  opposite  party  denies  a  particular  fact  stated  by  him. 
Under  such  circumstances,  the  denial  should  extend  .to  the  fact  of  the 
usuiy.    Pahner  v.  Severance  and  Stewarty  751 

<S.  Where  one  party,  with  the  assent  of  another,  borrows  money  at  a  usuri- 
ous rate  of  interest,  to  pay  a  debt  for  which  both  should  provide,  and  after 
the  payment  of  such  interest  by  the  bonower,  the  other  refuses  to  contri- 
bute, but  by  agreement  with  the  borrower,  submits  the  matter  of  interest 
to  arbitrators,  an  aT^ard  which  adjudges  him  to  pay  half  the  interest  will 
be  supported.   Byrdv.  Odem^  756 

VARIANCE, 

1.  A  variance  between  the  writ  and  declaration,  must  be  pleaded  in  abate- 
ment, or  in  a  proper  case  may  be  reached  upon  the  trial  by  an  objection 
to  the  testimony,  for  a  variance.  The  court  is  not  bound  to  strike  the  de- 
claration from  the  file  for  this  cause.    Turner^  et  al.  v.  Bntum^  866 

VENDOR  AND  VENDEE. 

1.  The  undertaking  of  a  surety,  is  accessorial  to  that  of  his  principal,  and  if 
the  principal  admits  the  contract  to  be  binding  on  him,  it  is  also  binding  on 
his  surety,  unless  there  be  a  fraudulent  collusion  between  the  debtor  and 
creditor,  to  charge  the  surety.    liwms  and  Arrington  v.  Keetandj  42 

2.  A  surety  may  avoid  his  contract  for  a  fraudulent  concealment,  or  misre- 
presentation of  facts  by  the  creditor,  to  induce  him  to  become  surety,  al- 
though the  contract  for  which  he  was  bound  as  surety,  is  binding  on  his 
principal.   lb,  42 

3.  A  vendee  of  land,  with  warranty  of  title,  may  purchase  in  an  outstanding 
paramount  title,  or  incumbrance,  and  may  recover  upon  his  warranty  with- 
out an  actual  eviction ;  but  in  such  a  case,  he  acts  at  his  peril,  and  assumes 
the  burden  of  proving,  that  he  submitted  to  a  good  title,  paramount  to  that 
of  the  warrantor.    Davenport  v.  BarUett  fy  Waring^  179 

4.  When  commissioners  are  authorized  by  the  Orphans'  Court  to  sell  land, 
and  make  sale  of  it  in  that  capacity,  and  executed  their  individual  bonds 
with  condition  to  make  title  when  the  purchase  money  is  paid,  the  execu- 
tion of  such  a  bond,  is  a  collateral  matter,  which  is  binding,  if  at  all,  upon 
them  individually.  It  is  therefore  no  defence  in  an  action  upon  the  notes 
given  for  the  purchase  money,  that  upon  a  tender  of  the  money,  they  re- 
fused to  make  a  title.  Jennings  fy  Grahcm  v.  Hie  AdrrCrs  of  Jenkins,  et 
al.  286 

5.  Three  commissioners  were  authorized  by  the  Orphans'  Court  to  sell  land, 
but  one  attended  in  person,  and  another  was  present  by  an  agent,  and  two 
united  in  making  a  report  of  the  sale  to  the  court,  by  which  it  was  con. 
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firmed.  The  purchaBer  having  executed  his  notes^  and  token  poflsesBkn 
of  the  land,  which  he  retained  for  about  three  years — ^Held,  that  he  ooald 
not  abandon  the  possession,  and  refuse  to  pay  the  purchase  money,  for  an 
alledged  irregularity  in  the  sale.     WorUdngton^  AdnCr^  v.  McRoibaU^  297 

•d  A  purchaaer  of  land,  at  a  sale  made  by  order  of  the  Orphans'  Court,  who 
is  let  into  possession,  cannot  defend  himself  at  law,  whilst  the  contract  is 
in  force,  when  sued  for  the  purchase  money,  for  an  alledged  failure,  or 
defect  of  title.  Whether  Chancery  would  not,  in  certain  cases,  gnnt  re- 
lief—Qvere?  '  297 

7.  The  vendee  of  land,  who  executes  his  note  for  the  purchase  mon^,  takes 
possession,  and  retains  it,  cannot  successfully  resist,  at  law,  the  payment 
of  the  note,  upon  the  ground  that  «ome  offhe^  vendon  were  infant  heirs,  and 
no  administration  had  been  granted  on  the  estate  of  their  ancestor,  who 
died  intestate.   Bird  v.  Damd,  303 

^  A  purchaser  who  buys  a  tract  of  land,  pays  the  purchase  money,  and  ob- 
tains a  legal  title  without  notice  of  an  outstanding  equitable  title,  will  be 
protected  in  a  Court  of  Chanceiy.    Hanrick  Sf  PoweU  v.  Hwmpnm^  409 

9.  Where  a  party  had  an  equitable  title  to  one  half  of  a  tract  of  land,  of  * 
which  the  line  had  not  been  run  and  ascertained,  and  was  not  one  of  the 
subdivisions  of  land  known  to  the  land  office,  a  possession,  to  be  notice, 
must  cover  the  entire  tract  claimed.    lb,  409 

10.  A  purchaser  of  a  lot  at  a  mortgage  sale,  where  the  lot  had  previously  been 
sold  under  execution  against  the  mortgagor,  and  the  possession  delivered 
by  the  sherifTto  such  purchaser,  cannot  transfer  his  title,  so  as  to  authorize 
his  alienee  to  sue  in  his  own  name.    Pryor  t(  Fisher  v.  BuUerj  418 

11.  The  title  of  the  purchaser  of  land  at  a  sale  under  execution,  will  not  be 
prejudiced,  though  he  have  notice  of  an  unregistered  deed,  if  the  plaintiff  in 
execution  was  ignorant  of  its  existence.  Dardd  v.  SomJh  and  anotherj  437 

1:2.  Upon  a  bill  filed  to  rescind  a  contract  for  the  sale  of  land,  upon  the  alle- 
gation that  the  vendor  fraudulently  represented  that  a  portion  of  the  tract 
included  in  the  bond  for  title,  was  contiguous  to  the  residue,  when  in  truth 
it  was  remote  from  it,  and  did  not  adjoin  the  other  lands,  the  vendee  is  not 
entitled  to  relief  by  way  of  compensation,  although  the  vendor  admits  there 
waB  a  mistake,  and  a  portion  of  the  land  sold  omitted  out  of  the  bond  for 
title,  and  another  portion  not  sold  inserted.    Pierot  v.  Brcuafiddy         57S 

13.  The  vendor  of  land  cannot  successfully  resist  the  performance  of  his  a- 
greement,  by  showing  that  the  purchaser  is  indebted  to  him  upon  an  ac- 
count disconnected  with  the  contract  in  its  inception,  or  which  by  subse- 
quent arrangement,  is  not  made  a  part  of  it    Btfrd  v.  Odem,  755 

14.  The  vendor  of  a  forty  acre  tra^ct  of  land,  well  knowing  the  location  of  the 
comers  and  lines,  represented  one  of  the  lines  so  to  run  as  to  embrace  nine 
or  ten  acres  of  cleared  land,  when  in  truth  it  contained  much  less — tbedif* 
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ference  of  value  between  the  land  pointed  out  and  that  conveyed  amount^ 
ed  to  abnoBt  one  third  the  purchase  money ;  upon  discovering  the  mistake, 
the  vendee  proposed  to  the  vendor  to  rescind  the  contract,  or  to  be  allow- 
ed to  retain  the  land,  and  be  allowed  a  deduction  for  the  purchase  money,  or 
leave  the  matter  to  arbitration — ^which  several  propositions  were  rejected : 
Held,  that  these  facts  show  a  fraudulent  misrepresentation,  and  entitle  ther 
vendee  to  a  rescission  of  the  contract  EUiotty  et  al.  v.  Booz,  d  aL        77^ 

15.  Where  E  sells  land  of  which  he  is  the  proprietor  to  B,  and  the  legal  title 
being  in  H,  he  makes  a  conveyance  according  to  the  vendee's  directions, 
an  offer  by  the  vendee  to  rescind,  should  be  made  to  E  instead  of  H. — 
16.  773 

16.  ^vxrt'}  ts  a  vendee  of  land  who  proposes  to  rescind  the  contract,  bound 
to  abandon  the  posssession  before  he  can  file  a  bill  to  enforce  a  rescission, 
where  his  proposition  is  rejected  by  the  vendor.  However  this  may  be,  as 
a  general  rule,  no  such  obligation  rests  upon  the  vendee,  if  the  vendor  is 
insolvent   lb,  772 

17.  A  deed  for  land,  executed  to  a  purchaser  at  sheriff's  sale,  is  not  void,  be. 
cause  the  purchaser  made  known  at  the  sale  the  existence  of  certain  deeds 
made  to  him  by  the  defendant  in  execution,  with  the  intention  of  purcfasi* 
sing  the  property  below  its  value.  Such  deed,  if  impeachable,  can  only 
be  impeached  in  equity.  Whether  a  sale  made  by  collusion  between  the 
purchaser,  and  sheriff,  is  not  absolutely  void— Qtiere?  CostiUo  if  Ksho  v 
Thompaon,  937 

See  Orphans'  Court,  1,  2, 11. 
See  Pleading,  8. 

VERDICT. 

1.  When  the  imputed  father  pleads  not  guilty  of  being  the  father  of  the  bas- 
tard child,  and  the  verdict  is,  that  he  is  the  real  father  of  the  said  child, 
the  plea  and  verdict  will  be  referred  to  the  Complaint,  and  an  irregular  ia^ 
sue  offered  by  the  Court  will  be  disregarded,  although  the  defendant's  de^ 
muirer  was  overruled.    ,^usUn  v.  PiduUy  102 

%  The  jury  returned  a  verdict  in  &vor  of  plaintiffii  for  ''fifty  acres  of  the 
•  south-east  fractional  quarter  of  fractional  section  24,  in  township  18,  of 
range  18,  in  the  district,"  &c,;  the  judgment  substantially  conformed  to  the 
yezdicl^^fleU,  that  the  verdict  did  not  sofficiently  identiQ/  the  land,  to  eiH 
tide  the  plaintiff  to  a  judgment,  under  whioh  the  sheriff  could  deliver  the 
possession  of  any  specific  parted  the  land.  •OioimiMfm  V.JIIinler,e<a{.595 
See  Criminal  Cases,  Proceedings  in,  6. 
See  Sunday,  2. 
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WARRANTY. 

1.  A  veodee  of  land,  with  wanuUy  of  tidey  ma^  poichase  in  an  ootstandil 
paramount  title,  or  incumbrance,  and  may  recover  upon  hia  wamnty  ^ 
out  an.actual  eviction ;  but  in  such  a  case  he  acts  at  his  peril,  and  aseujoi^ 
the  burden  of  proving,  that  he  submitted  to  a  good  title,  paiamoimtto  th 
of  the  warrantor.    Daoenporl  v.  Bartldt  fy  Waring,  17 

%  Although  there  is  evidence  tending  to  show,  thai  the  defendant  was  aitra^ 
that  a  horse  which  he  sold  to  the  plaindJQ^  was  diseased  with  the  sweei^ 
and  represent  that  he  was  foundered,  the  representation  does  notnecMMBij 
bf  amount  to  a  tparranb^  that  the  horse  was  not  otherwise  diseased  tluq 
with  founder;  but  it  should  be  left  to  the  jury  to  determine  whether  thj 
terms  employed  were  meant  and  received  as  a  warranly,  or  as  a  mere  n^ 
sentatwn  of  the  sdla^s  opirwnu)  And  the  assumption  by  the  Judge,  is  \k 
charge,  that  the  rtprtaaddion  was  a  warranty,  will  not  be  legalized,  or  renl 
dered  harmless,  because  the  jury  would  have  been  warranted  in  finding  i 
verdict  for  the  plaintiff  upon  the  ground  of  &aud ;  for  it  cannot  be  known 
that  their  verdict  was  not  induced  by  the  charge  of  the  Court    WtBiam\ 
Canwm,  348 

See  Chancery,  7. 

WILLS  AND  TESTAMENTS 

1.  A  bequest  of  a  slave  to  one  for  her  life,  and  *'  at  her  death  to  the  kwfoJ 
issue  of  her  body,  that  may  then  be  living,  to  them  and  each  of  them,  share 
and  share  alike,  but  should  she  die  without  lawful  issue,  then  to  go  to  her 
sisters,  share  and  share  alike,''  is  good,  as  an  executory  devise,  the  sisters 
taking  a  vested  remainder,  as  purchasers,  which  was  not  affected  Vy  the 
sale  of  the  slave,  by  the  husband  of  the  tenant  for  life.  Woodky  v.  JM" 
Uttf,daL  716 

2.  A  bequest  of  perishable  chattels  to  one  for  life,  with  remainder  to  an- 
other, without  some  direction  as  to  the  mode  of  enjoyment,  shows  the  in- 
tention of  the  testatcNT,  that  each  taker  shall  have  the  same  mode  of  enjoy- 
ment, and  dusis  the  rale,  iriiether  the  bequest  is  general  or  specific,  or  of 
a  residuum.  But  the  general  nile  is  controlled  by  the  intention  of  the  tes- 
tator shewing  how  the  tenant  for  life  is  to  enjoy  the  estate :  Hddikertfin, 
that  when  the  bequest  was,  that  so  mochof  the  testatoi^  stock  orttrni 
property  as  was  sufficient  to  pay  bis  debts,  should  be  sold,  and  to  reaidne 
of  hii  property  was  given  to  lus  wife  dnring  her  tife  or  widowhood,  (with 
remainder  over,)  to  use  in  any  necessary  or  lawihl  way,  to  seH  for  a  valna- 

Hon,  or  to  dispose  of  all  or  any  partftr  her  cooremence  or  necessaiy  oie, 
was  a  bequest  of  the  use  of  the  property  in  kmd,  and  that  the  ezecutora  of 
the  wife  were  accountable  for  such  oi^  as  renndned  in  specie,  or  were 
sold  during  her  life-time,  but  not  for  necessary  use.  Herrimn,  Hd^' 
Ihder,etaL  955 
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1.  The  grrantor  in  a  deed  of  trust,  by  which  property  is  conveyed  to  a  tni&- 
3  c^ia^      tee,  for  the  benefit  of  credites,  is  not  a  competent  witness  for  the  trustee 
irci:       in  a  suit  by  him  to  recover  the  trust  property  from  a  purchaser  claiming 
i^isvs       through  a  sheriff's  sale,  by  virtue  of  an  executicm  against  the  grantor. — 
:^i^:       Hodge  v.  Thonqtstm,  131 

:  9l  One  who  has  indemnified  the  sheriff  for  seizing  goods  so  conveyed,  is  not 
:i^x  a  competent  witness  to  sustain  the  title  of  the  purchaser  ftom  the  sheriff, 
-'^  when  the  suit  is  by  the  trustee ;  because,  when  the  sheriff  is  indemnified, 
:  w  the  purchaser,  if  evicted,  may  sue  him  as  a  wamntor  of  the  goods  pur- 
..  ::       chased,    lb.  131 

y^  db  The  plaintiff  may  prove  his  account  by  his  own  oath  under  the  statute, 
:r7  although  the  suit  is  brought  upon  a  note  as  well  as  an  account  Grant  v. 
V.:,        CoUfyCo.  366 

- ::-    4.  The  plaintiff  may  abandon  a  part  of  his  account,  so  as  to  bring  it  under 
:  :^         $100,  to  entitle  him  to  testify.  lb.  366 

v£'  5.  No  notiiv9  other  than  that  contained  in  the  declaration,  need  be  given, 
T .        Aat  the  plaintiff  intends  being  a  witness  under  the  statute.    16.  366 

,  6.  When  a  witness  is  so  situated  that  he  will  be  liable  to  the  same  extent  to 
the  unsuccessful  party  in  the  cause,  no  matter  which  he  may  be,  his  inter- 
est is  balanced,  and  he  is  competent  to  testify  for  or  against  either  party. 
Sperue  v.  MUcheU,  744 

■jf     7*  SemlUe — ^where  a  witness  cannot  be  affected  by  the  verdict  and  judgment 
\,j         which  may  be  rendered  in  the  cause,  he  cannot  be  rejected  on  the  ground 
of  interest    lb.  744 

.",  '  8.  Although  a  witness  may  be  interested  in  the  question,  yet  if  his  liability 
J  win  remain  unimpaired,  no  matter  how  the  suit  in  which  he  is  called  to 

testify  may  eventuate,  an  objection  will  not  lie  to  his  competency,  lb.  744 

9.  The  admission  of  the  nominal  plaintiff^  after  he  had  parted  with  his  inter* 
est,  cannot  be  given  in  evidence  to  defeat  the  beneficial  plaintifil  Head, 
ffe.Y.Shaver$fMam8,  791 

10.  An  interest  in  the^question  does  not  disqualify  a  witness — ^it  must  appear 
that  he  will  gain  or  lose  by  the  direct  legal  operation  and  effect  of  the 
judgment,  or  that  the  record  will  be  evidence  either  for  or  against  him,  in 

^  some  other  action.   Stewart  v.  Conner^  804 

^  11.  Where  the  judgment  will  not  be  evidence  for  or  against  the  witness,  to 
show  his  exemption  from,  or  liability  to  either  party,  or  in  any  manner  af- 
fect their  rights  in  respect  to  the  witness,  he  is  competent  to  testify ;  and 
this  although  the  judgment  against  the  defendant  would  be  evidence  in 
his  ftvor  in  an  action  at  his  instance  against  the  witness  to  show  that  he  had 
paid  the  money  under  legal  coercion,   lb.  804 

19.  When  a  levy  has  been  made  by  the  sheriff,  on  property  for  which  he  w^ 
afterwards  sued,  by  one  claiming  it  under  a  deed  of  trust  from  the  grantor, 

137 
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and  which  he  subsequently  sold  and  applied,  to  the  payment  of  oq»  of  the 
oreditota  of  the  grantor,  thereby  incapacltatiigf  Jiim  from  being  a  vitnen 
in  the  suit:  Held,  that  this  was  not  within  the  rale,  which  prerents  a  par- 
ty to  the  suit,  by  any  act  of  his,  firom  incapacitating  one  fimn  being  a  wit- 
ness against  him.  Aajnerv.  CooJt,  838 

13.  The  court  cannot  exclude  the  testimony  of  a  witness,  because  in  the  opa- 
ion  of  the  court,  he  denies  on  his  cross-examination,  what  he  had  swan  to 
upon  the  examination  in  chief.    Pawdl  y.  OUr,  M 

14.  One  who  had  purchased  a  slave,  paid  the  principal  part  of  tJiepmcbae 
'  money,  and  afterwards  rescinded  the  contract,  and  retained  possessioD  of 

the  slave  by  a  contract  of  hire,  is  a  competent  witness  for  the  vendor,  ki 
snit  by  him  against  one  who  purchased  the  slave  at  a  sale  by  exeeQtioii,« 
the  property  of  the' witness.  His  competency  does  not  depend  upon  tke 
ikct  of  the  vendor  having  repaid  the  purchase  money,  upon  the  resdiw 
of  the  contract    Baboock  v.  HunHngUm,  869 

15.  A  witness  who  is  a  director  of  a  bank,  cannot  be  asked  whether  the  other 
directors  of  the  bank  and  himself,  knew  with  what  intention  a  rail  road 
company  issued  certain  bills  or  notes.  fFhdalone  v.  21m  Bank  ai  JIM- 
gomenfj  •  875 

16.  A  former  executor,  who  has  resigned  his  trust,  may  be  a  witness  agaiait 
the  administrator  subsequently  appointed.    MrlMXvigldin  v.  Tht  CnSJim 

See  Evidence,  12,  13,  35,  40,  41. 

V;^ITNESS,  CERTIFICATE  OF.  -• 

L  A  witnesses  certificate  is  not  an  open  account,  so ««  io  he  bmodhf^ 
statute  of  limitations  of  three  years,    CorviUe,  %&  v.  liqfiioUt,         d® 

2.  Such  a  certificate  assigned,  will  enable  the  assignee  to  sue  in  &e  witneB* 
name,  for  his  use,  and  the  amount  to  be  recovered  does  not  depend  ontbe 
sum  paid  for  the  certificate  by  the  assignee.    76.  969 

d.  It  is  competent  for  the  party,  notwithstanding  the  certificate,  to  show  tiut 
the  witness  undertook,  before  the  services  were  rendered  to  attend  gntoi- 
tously.    lb.  9G9 
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SLANDER.  • 

1.  In  actions  of  slander,  it  is  necessaiy  for  the  plaintiff  to  prove  some  of  the 
words,  precisely  as  charged,  but  not  all  of  them,  if  those  proved  are  in 
themselves  slanderous,  but  he  will  not  be  pennitted  to  prove  the  substance 
of  them,  in  lieu  of  the  precise  words.  Eadey  v.  Afost,  966 

3.  Words  spoken  by  an  employer  to  his  overseer,  intended  to  protect  the 
employer's  private  interest  and  properly,  but  not  spoken  maliciooaly,  are 
not  actionable,  although  no  confidence  was  expressed  at  the  time  of  qieak- 
ing,  and  although  the  same  words,  published  under  other  ciroumstancei, 
would  be  slander.   Ib»  2G6 

9.  An  accusation  that  one  **  was  whipped  for  stealing  hogs,"  imports  a  larce- 
ny. It  is  an  accusation  of  hog  stealing,  with  the  addition  that  the  paiQr  had 
been  whipped  for  it    HcOy  v.  Btargeu,  728 

4.  After  an  efiSnrt  has  been  made  to  assail  the  general  reputation  of  a  phio' 
tiffin  slander,  he  may  prove  his  good  character.   lb,  786 

See  Evidence,  30,^  31. 

STATUTES. 

1.  The  local  law  of  5th  February,  1840,  giving  monthlj^courts  to  ceitain 
counties,  repealed  so  much  of  the  act  of  1814,  as  required  ten  days  to  in- 
tervene between  the  test  and  return  of  a  warrant  Quere — ^is  not  that  por- 
tion of  the  act  of  1814  directory  merely  ?    Cole  v.  jFToumoy,  401 

2,  Where  the  time  of  holding  the  court  is  changed  by  statute,  after  procen 
issued,  the  process  cannot  be  abated,  because  there  is  no  saving  in  the 
statute.  The  change  of  the  term  by  law  carries  with  it  all  process  retoni- 
able  under  the  pre-existiog  law.   Jmnu  if  Co.  v.  JDonneOy  695 

See  Consideration,  3. 

See  Constitutional  Law,  3. 

See  Costs,  and  Security  for,  2. 

See  Criminal  Cases,  Proceedings  in,  1,  2* 

See  Deeds,  and  Registry  of. 

See  Execution,  Property  Exempt  from,  3. 

See  Garnishment  and  Garnishee,  13. 

See  Indian  Tribes,  Treaties  with,  1, 2. 

See  Pleading,  9,  11. 

See  Principal  and  Surety,  11. 

STEAMBOATS  AND  OTHER  GRAFT. 
See  Penalty,  1. 

SUMMARY  PROCEEDINGa 

1.  In  a  summaiy  proceeding  by  motion  against  a  sherifl^  and  hissoieties,  fyg 
the  failure  of  the  former  to  return  an  execution,  an  iasae  witbootregtidto 
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technicality  may  be  made  up  under  the  direction  of  the  court ;  and  though 
the  terms  *^  not  guilty,"  are  not  the  most  appropriate  plea  in  such  case,  yet 
they  are  sufficient  to  throw  upon  the  plaintiff  the  onus  of  supporting  the 
allegations  of  his  notice.   Skuie  if  Hackett  v.  McRae,  et  ds.  931 

See  Constable  and  his  Sureties,  1. 

SUNDAY. 

1.  A  plea  to  a  promissory  note  that  it  was  made  on  Sunday,  in  order  to  pro- 
cure the  discharge  of  the  principal  maker,  who  had  been  airested  on  the 
same  day,  upon  a  charge  of  bastardy,  is  good ;  and  a  replication  that  the 
makers,  with  a  knowledge  of  the  facts  alledged,  ^  did  ratify  and  acknow- 
ledge the  note,"  and  then  ^  promise  to  pay  the  same,"  is  not  a  sufficient  an-* 
swer  to  the  plea.    Sk^p^  and  another  v.  EasUcoody  198 

d.  Where  a  cause  is  submitted  to  a  jury  on  Saturday  night,  the  parties  agree* 
ing  that  the  verdict  might  be  received  by  the  clerk,  in  the  absence  of  the 
Judge,  it  is  competent  for  the  clerk  to  receive  the  verdict  on  Sunday,  if 
ihe  court  continues  its  session  h^fond  the  week,  and  enter  a  judgment  there* 
upon  on  some  subsequent  day  of  the  term»    SorreUe  v,  Craig,  Adnir,    535 

TAXES  AND  TAX  COLLECTOR. 

1.  Where  an  assessor  of  taxes,  after  giving  the  i)sual  notice  of  the  time  and 
place  for  assessing  taxes,  goes  to  the  residence  of  an  individual,  and  there 
Assesses  him  with  a  poll  tax,  he  is  liable  to  a  forfeitiure  of  twenty  dollar^ 
if  he  receives  the  statement  of  the  individual  without  oath.  The  term  tax- 
able property  used  in  the  act,  includes  a  poll  tax,  as  well  as  all  other  taxa^ 

#  ble  property.    Caxif^r  v.  Mercer,  ^  55Q 

TRESPASS. 

See  Master  and  Slave,  1, 

TROVER. 

1.  In  trover  for  slaves,  the  measure  of  damages  is  the  value  of  the  slaves,  ^t 
the  time  of  conversion,  or  at  any  time  between  that  and  the  time  of  the 
trial.    Tatum,  etal,v  Manning,  144 

9f  The  owner  of  stolen  goods  may  maintain  detinue,  or  trover,  against  a  pur-^ 
chaser  irom  the  thief,  although  the  latter  hajs  neter  been  prosecuted,  and 
although  the  owner  had  just  reason  to  believe  the  goods  were  stolen  from 
him  by  the  individual  named  as  the  thief.    Beazkyy.  Mitchell,  780 

3.  No  demand  is  necessary  in  trover,  where  the  defendant  had  employed  a 
slave  for  some  time  previous  to  the  suit,  in  the  ordinary  domestic  avoca-» 
tions,  and  upon  the  trial  asserts  a  title  in  himself.    Poufell  v*  (Hds,        861  * 

See  Bailment,  1, 
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TRUST  AND  TRUSTEE. 

1.  Whenpmp^rty  iBconveyedtoone,  iiitiUBtforodiei8,aiidifli 
ly  levied  on  aa  the  property  of  the  gnu&tor,  the  trustee  is  not  entitled  to  go 
intoeqnityto  resthihi  the  creditor.  Biudlfy  CtavQU  v.Lind9oy^d4d,l&i 

2.  A  deed  of  trust  providing  that  the  trustee  shall  flist  pay  all  debts  describ- 
ed in  the  deed  for  which  the  camplainsnt  was  liable,or  liable  in  any  <itlMr 
manner,  and  afterwards  providing  for  creditors  generally,  does  not  andiar- 
ize  the  trustee  to  pay  the  complainant  as  a  preferred  creditor,,  any  other 
debts  than  those  paid  by  hun  as  surety.     QHdoriti  v.  OiZmer,  985 

8.  If  previous  to  executing  the  deed,  the  grantor  agteed  that  a  suit  agaiurt 
the  complainant  as  a  surety  would  be  defended  by  him,  at  his  own  expense 
the  counsel  fees  afterwards  paid  by  the  surety,  in  defending  the  enift,  are 
liabilitieB  under  the  deed,  but  if  expended  in  resisting  the  suit,  the  paymest 
is  not  made  as  surety,  aJnd  &erelbre  is  not  within  the  deed.  lb.  93 

See  Chaticery,  10,  11,  12. 

See  Coirtribution,  2. 

See  Executors  and  Administrators,  3,  4. 

See  Guardian  and  Ward,  3. 

See  Orphans'  Court,  13. 

USAGE  AND  CUSTOM. 

1.  A  witness  who  had  lived  both  in  N.  Y.  and  M.,  understood  it  was  the  cus- 
^  torn  of  merchants  fhat  the  employer  should  pay  the  expenses  and  passage 
of  clerks,  who  were  engaged  in  the  former,  to  do  service  in  the  latter  place 
for  the  whole  of  the  ensuing  business  season ;  that  the  witness,  who  was  a 
merchant,  had  never  so  employed  or  paid  a  clerk,  but  he  knew  of  one  case 
where,  under  a  stipulation  to  that  effect,  the  wages  and  passage  money  ct 
a  clerk  thus  employed,  were  paid  by  the  employer — ^Held,  that  this  evi- 
dence was  inadmissible,  and  consequently  incompetent  to  ^establish  te 
usage  or  custom  of  trade.    Price  and  another  v.  WklU^  563 

USURY. 

1.  G.  having  large  transactions  with  the  Penn.  B.  U.  S.  by  borrowing  mo- 
ney, made  a  settlement  with  an  agent  of  the  Bank,  and  discharged  the 
principal,  and  for  the  payment  of  usurious  interest,  transferred  notes  on 
tliree  persons,  and  executed  a  guaranty  for  then:  payment  These  notes 
were  by  the  Bank  transferred  to  trustees,  for  the  payment  of  creditors,  and 
B,as  the  agent  of  the  trustees,  reduced  the  notes  to  judgment.'  G  then 
made  an  agreement  with  B,  by  which  he  obtained  the  control  of  the  judg- 
ments, and  took-up  his  guaranty,  and  executed  his  own  note  for  the  amount 
due,  B  being  ignorant  of  the  usuiy — Held,  that  there  was  a  sufficient  con- 
sideration for  the  note,  and  that  it  was  not  affected  by  the  usury  in  the 
original  contract   Gee  v.  Baxson^  6^ 
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USURY— cowTiinnED. 

^.  When  the  defendant  waa  nrregalarly  allowed  to  depose  as  a  witmeas,  to 
the  fact  of  usnxy,  instead  of  making  his  statement,  his  evidence  cannot  he 
excluded  because  the  opposite  paxty  denies  a  particular  fact  stated  by  him. 
Under  such  circumstances,  the  denial  should  extend  to  the  &ct  of  the 
usury.    Pahner  v.  Stveranot  and  SUwarty  751 

•S.  Where  one  party,  with  the  assent  of  another,  borrows  money  at  a  usuri- 
ous rate  of  interest,  to  pay  a  debt  for  which  both  should  provide,  and  after 
the  payment  of  such  interest  by  the  borrower,  the  other  .refuses  to  contri- 
bute, but  by  agreement  with  the  borrower,  submits  the  matter  of  interest 
to  arbitrators,  an  award  which  adjudges  him  to  pay  half  the  interest  will 
be  supported,   i^^v.  Gcfan,  756 

VARIANCE, 

1.  A  variance  between  the  writ  and  declaration,  must  be  pleaded  in  abate- 
ment, or  in  a  proper  case  may  be  reached  upon  the  trial  by  an  objection 
to  the  testimony,  for  a  variance.  The  court  is  not  bound  to  strike  the  de- 
claration from  the  file  far  this  cause.    Tumar^  d  ai.  y.  Brotorij  866 

VENDOR  AND  VENDEE. 

1.  The  undertaking  of  a  surety,  is  accessorial  to  that  of  his  principal,  and  if 
the  principal  admits  the  contract  to  be  binding  on  him,  it  is  also  binding  on 
his  surety,  unless  there  be  a  fraudulent  collusion  between  the  debtor  and 
creditor,  to  charge  the  surety.    Evans  and  Aningtonv.  Kutand,  42 

2.  A  surety  may  avoid  his  contract  for  a  fraudulent  concealment,  or  misre- 
presentation of  facts  by  the  creditor,  to  induce  him  to  become  surety,  al- 
though the  contract  for  which  he  was  bound  as  surety,  is  binding  on  his 
principal.    Ih,  42 

3.  A  vendee  of  land,  with  warranty  of  title,  may  purchase  in  an  outstanding 
paramount  title,  or  incumbrance,  and  may  recover  upon  his  warranty  with- 
out an  actual  eviction ;  but  in  such  a  case,  he  acts  at  his  peril,  and  assumes 
the  burden  of  proving,  that  he  submitted  to  a  good  title,  paramount  to  that 
of  the  warrantor.    Davenport  v.  BarUdt  Sf  Waring^  179 

4.  When  commissioners  are  authorized  by  the  Orphans'  Court  to  sell  land, 
and  make  sale  of  it  in  that  capacity,  and  executed  their  individual  bonds 
with  condition  to  make  title  when  the  purchase  money  is  paid,  the  execu- 
tion of  such  a  bond,  is  a  collateral  matter,  which  is  binding,  if  at  all,  upon 
them  individually.  It  is  therefore  no  defence  in  an  action  upon  tbe  notes 
given  for  the  purchase  money,  that  upon  a  tender  of  the  money,  they  re- 
fused to  make  a  title.  Jennings  ^  Oraham  v.  Hie  AdnCrs  of  Jenkins,  et 
al.  286 

5.  Three  commissioners  were  authorized  by  the  Orphans'  Court  to  sell  land, 
but  one  attended  in  person,  and  another  was  present  by  an  agent,  and  two 
united  in  making  a  report  of  the  sale  to  the  court,  by  which  it  was  con« 
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firmed.  The  purchaser  having  executed  iiis  notes,  and  taken] 
of  the  land,  which  he  retained  for  about  three  years — ^Held,  that  he  coold 
not  abandon  the  possession,  and  refuse  to  pay  the  purchase  money,  form 
alledged  irregularity  in  the  sale.     fVorOningUmy  MaiCr^  v.  McBobai$^  297 

•d.  A  purchaser  of  land,  at  a  sale  made  by  order  of  the  Orphans'  Court,  vho 
is  let  into  possession,  cannot  defend  himself  at  law,  whilst  the  contract  is 
in  force,  when  sued  for  the  purchase  money,  for  an  alledged  failure,  cr 
defect  of  title.  Whether  Chancery  would  not,  in  certain  cases,  grant  re- 
lief—Qvere?  297 

7.  The  vendee  of  land,  who  executes  his  note  for  the  purchase  money,  tdses 
possession,  and  retains  it,  cannot  successfully  resist,  at  law,  the  payment 
of  the  note,  upon  the  ground  that  some  of  the  vendors  were  infimt  heiis,  and 
no  administration  had  been  granted  on  the  estate  of  their  ancestor,  who 
died  intestate.    Bird  v.  Danid,  903 

"8.  A  purchaser  who  buys  a  tract  of  land,  pays  the  purchase  money,  and  ob- 
tains a  legal  title  without  notice  of  an  outstanding  equitable  title,  will  be 
protected  in  a  Court  of  Chancery.    Hanrkk  9f  PoweU  v.  T^on^Mon,   409 

9.  Where  a  party  had  an  equitable  title  to  one  half  of  a  tract  of  land,  of* 
which  the  line  had  not  been  run  and  ascertained,  and  was  not  one  of  the 
subdivisions  of  land  known  to  the  land  office,  a  possession,  to  be  notice^ 
must  cover  the  entire  tract  claimed.    lb,  409 

10.  A  purchaser  of  a  lot  at  a  mortgage  sale,  where  the  lot  had  previously  been 
sold  under  execution  against  the  mortgagor,  and  the  possession  delivered 
by  the  sherifTto  such  purchaser,  cannot  transfer  his  title,  so  as  to  authorize 
his  alienee  to  sue  in  his  own  name.    Ptyor  ^  Fisher  v.  BuUer,  418 

11.  The  title  of  the  purchaser  of  land  at  a  sale  under  execution,  will  not  be 
prejudiced,  though  he  have  notice  of  an  unregistered  deed,  if  the  plaintiff  in 
execution  was  ignorant  of  its  existence.  Dardd  v.  SorreUs  and  another,  437 

12.,  Upon  a  bill  filed  to  rescind  a  contract  for  the  sale  of  land,  upon  the  alle- 
gation that  the  vendor  fraudulently  represented  that  a  portion  of  the  tract 
included  in  the  bond  for  title,  was  contiguous  to  the  residue,  when  in  truth 
it  was  remote  f^om  it,  and  did  not  adjoin  the  other  lands,  the  vendee  is  not 
entitled  to  relief  by  way  of  compensation,  although  the  vendor  admits  there 
was  a  mistake,  and  a  portion  of  the  land  sold  omitted  out  of  the  bond  for 
title,  and  another  portion  not  sold  inserted.    Pierce  v.  Brassfiddy         572 

13.  The  vendor  of  land  cannot  successfully  resist  the  performance  of  his  a- 
greement,  by  showing  that  the  purchaser  is  indebted  to  him  upon  an  ac-> 
count  disconnected  with  the  contract  in  its  inception,  or  which  by  subse- 
quent arrangement,  is  not  made  a  part  of  it    Byrd  v.  Oden^  755 

14.  The  vendor  of  a  forty  acre  tract  of  land,  well  knowing  the  location  of  the 
comers  and  lines,  represented  one  of  the  lines  so  to  run  as  to  embrace  nine 
or  ten  acres  of  cleared  land,  when  in  truth  it  contained  much  less — the  dif^ 
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ference  of  value  between  the  land  pointed  out  and  that  conveyed  amount^ 
ed  to  almost  one  third  the  purchase  money ;  upon  discovering  the  mistake, 
the  vendee  proposed  to  the  vendor  to  rescind  the  contract,  or  to  be  allow- 
ed to  retain  the  land,  and  be  allowed  a  deduction  for  the  purchase  money,  or 
leave  the  matter  to  arbitration — which  several  propositions  were  rejected : 
Held,  that  these  facts  show  a  fraudulent  misrepresentation,  and  entitle  the 
vendee  to  a  rescission  of  the  contract  EUioU,  et  cd.  v.  Boca,  d  aL        772 

15.  Where  E  sells  land  of  which  he  is  the  proprietor  to  B,  and  the  legal  title 
being  in  H,  he  makes  a  conveyance  according  to  the  vendee's  directions, 
an  offer  by  the  vendee  to  rescind,  should  be  made  to  E  instead  of  H. — 
2h.  772 

16.  Queref  ts  a  vendee  of  land  who  proposes  to  rescind  the  contract,  bound 
to  abandon  the  posssession  before  he  can  file  a  bill  to  enforce  a  rescission, 
where  his  proposition  is  rejected  by  the  vendor.  However  this  may  be,  as 
a  general  rule,  no  such  obligation  rests  upon  the  vendee,  if  the  vendor  is 
insolvent    lb.  772 

17.  A  deed  for  land,  executed  to  a  purchaser  at  sheriff's  sale,  is  not  void,bcL 
cause  the  purchaser  made  known  at  the  sale  the  existence  of  certain  deeds 
made  to  him  by  the  defendant  in  execution,  with  the  intention  of  purcha* 
sing  the  property  below  its  value.  Such  deed,  if  impeachable,  can  only 
be  impeached  inequity.  Whether  a  sale  made  by  collusion  between  the 
purchaser,  and  sheriff,  is  not  absolutely  void^-Quere?  CosiiUo  Sf  Ksho  v 
Thimpaon,  927 

See  Orphans'  Court,  1,  2, 11. 
See  Pleading,  8. 

VERDICT. 

1.  When  the  imputed  &ther  pleads  not  guilty  of  being  the  father  of  the  bas- 
tard child,  and  the  verdict  is,  that  he  is  the  real  father  of  the  said  child, 
the  plea  and  verdict  will  be  refeired  to  the  Complaint,  and  an  inegular  is-* 
sue  offered  by  the  Court  will  be  disregarded,  although  the  defendant's  de^ 
munrer  was  overruled,    w^usfm  v.  PidceUj  102 

2.  The  juiy  returned  a  verdict  in  favor  of  plaintifis  for  ^  fifty  acres  of  the 
•     south-east  fractional  quarter  of  fractional  section  24,  in  township  18,  of 

range  18,  in  the  district,"  &c^  the  judgment  substantially  confoimed  to  the 
yer^ctr^Hddf  that  the  verdict  did  not  sufllciently  identify  the  land,  to  eiH 
title  the  pkintiffto  a  judgment,  under  which  the  sheriff  could  deliver  the 
possession  ofany  specific  part  of  the  land.   Cnmmdinyr.AButer^etaLSlM 

See  Criminal  Cases,  Proceedings  in,  6. 

See  Sunday,  2. 
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1.  A  vendee  of  land,  with  wuru^  of  title,  waf  pmcbaBe  in  aza  ootsj 
pamDoont  title,  or  incumbrance,  and  may  recover  apon  has  -^raurr^xxt 
oat  an  actoal  eviction;  but  in  such  a  case  he  actsathis  peril,  and  ai 
the  burden  of  proving,  thathe  submitted  to  a  good  title,  paransoiiot 
of  the  wannntor.    Davenport  v.  BcarOeU  ff  Waring^ 

%  Althou^  there  is  evidence  tending  to  aboir,  that  the  defendant  uras 
that  a  horse  which  he  sold  to  the  plaintiff  was  diseased  with,  tlie  sn 
and  repreteniedthat  he  was  foundered,  the  re^esentation  does  not  jtect 
bf  amount  to  a  iMzrron^  that  the  hoise  was  not  otherwise  diae&sed 
with  founder;  but  it  should  be  left  to  the  jury  to  determine  vHiethe 
terms  employed  were  meant  and  received  as  a  warranhf,  or  aa  a  mere  r 
seniatvBn  qfiht  stUer's  opinion^  And  the  assumption  by  the  Judg-e,  i 
charge,  that  the  r^^nsentoHon  was  a  trammiy,  will  not  be  legralized,  or 
dered  harmless,  because  the  juiy  would  have  been  wanranted  in  findii 
verdict  for  the  plaintiff  upon  the  ground  of  fraud;  for  it  cannot  be  km 
that  their  verdict  was  not  induced  by  the  charge  of  the  Comt.  JFQUtm 
Ckavnouy  \ 

See  Chancery,  7. 

WILLS  AND  TESTAMENT& 

1.  A  bequest  of  a  slave  to  one  for  her  life,  and  **  at  her  death  to  the  kirfi 
issue  of  her  body,  that  may  then  be  living,  to  them  and  each  of  them,  sbn 
and  share  alike,  but  should  she  die  without  lawful  issue,  then  to  go  to  k: 
sisters,  share  and  share  alike,**  is  good,  as  an  executory  devise,  the  sAtr* 
taking  a  vested  remainder,  as  purchasers,  which  was  not  afieoted  V5  ^ 
sale  of  the  slave,  by  the  husband  of  the  tenant  for  life.  WMU^  v.  Fd- 
leafy  etaL  716 

2.  A  bequest  of  perishable  chattels  to  one  for  life,  with  remainder  to  an- 
other, without  some  direction  as  to  the  mode  of  enjoyment,  show*  the  in- 
tention of  the  testatcnr,  that  each  taker  shall  have  the  same  mode  of  enjoy- 
ment, and  this  is  the  rule,  whether  the  bequest  is  genenl  or  specific,  or  of 
a  residuum.    But  tiie  general  rule  is  controlled  by  the  intention  <^tbe  tes- 
tator shewing  how  the  tenant  for  life  ia  to  enjoy  the  estate:  Hddtkat/knj 
that  when  the  bequest  was,  that  so  nnch  of  the  testatoi^  stock  ortomi 
property  as  was  sufficient  to  pay  his  debts,  should  be  sold,  and  the  lesidae 
of  his  piopeily  was  given  to  his  wife  during  her  life  or  widowhood,  (with 
remainder  over,)  to  use  in  any  necessary  or  lawful  way,  to  sdl  for  a  vahnt- 
tion,  or  to  dispose  of  all  or  any  partftsr  her  coarenience  orneoesBaiy  ose, 
was  a  bequest  of  the  use  of  the  property  in  kind,  and  that  the  execston  of 
the  wife  were  accountaUe  for  such  oidy  as  remained  in  specie^  or  veie 
sold  during  her  life-time,  but  not  for  necessary  use.    Hmm%  H^r, 
FuUTytiaL  955 
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The  gnntoT  in  a  deed  of  trust,  by  which  property  is  conveyed  to  a  trus- 
^-^::  tee,  for  the  benefit  of  credHnrSy  is  not  a  competent  witness  for  the  trastee 
''-"--'':  in  a  suit  by  him  to  recover  the  trust  property  from  a  purchaser  claiming 
-'-'^'K,  through  a  sheriff's  sale,  by  virtue  of  an  execution  against  the  grantor. — 
•  --'^^  Hodgt  V.  Thonqtson^  131 

^'  .  One  who  has  indemnified  the  sheriff  for  seizing  goods  so  conveyed,  is  not 
'-'  •^>^*  a  competent  witness  to  sustain  the  title  of  the  purchaser  from  the  sheriff, 
'•or:  xz:  when  the  suit  is  by  the  trustee ;  because,  when  the  sheriff  is  indemnified, 
•'^:.^:  the  purchaser,  if  evicted,  may  sue  him  as  a  warrantor  of  the  goods  pur- 

-  T>\s  chased  16.  131 
-'*  '^'.  The  plaintiff  may  prove  his  account  by  his  own  oath  under  the  statute, 
" ;.  -i  I  although  the  suit  is  brought  upon  a  note  as  well  as  an  account  GrcaU  v. 
:;:.,   Cole  if  Co.                                                                                          366 

-  V  ;jl.  The  plaintiff  may  abandon  a  part  of  his  account,  so  as  to  bring  it  under 
ri-r  -  $100,  to  entitle  him  to  testify.  lb.  366 
:. .--  i.  No  notii;p  other  than  that  contained  in  the  declaration,  need  be  given, 
-:  r  r. '   that  the  plaintiff  intends  being  a  witness  under  the  statute.    lb.          366 

I  When  a  witness  is  so  situated  that  he  will  be  liable  to  the  same  extent  to 
the  unsuccessful  party  in  the  cause,  no  matter  which  he  may  be,  his  inter- 
est is  balanced,  and  he  is  competent  to  testify  for  or  against  either  party. 
Spenee  v.  MUchdl,  744 

;^f  •  7.  StmMe — ^where  a  witness  cannot  be  affected  by  the  verdict  and  judgment 
which  may  be  rendered  in  the  cause,  he  cannot  be  rejected  on  the  ground 
,-      of  interest.    lb.  744 

^.8.  Although  a  witness  may  be  interested  in  the  question,  yet  if  his  liability 
z,^     win  remaan  unimpaired,  nn  matter  how  the  suit  in  which  he  is  called  to 
.  ^     testify  miay  eventuate,  an  objection  will  not  lie  to  his  competency.  lb.  744 
'  9.  The  admission  of  the  nominal  plaintiff  after  he  had  parted  with  his  inter- 
est, cannot  be  given  in  evidence  to  defeat  the  beneficial  plaintiff    Heady 
ifCY.ShcnerifManUf  791 

.  10.  An  interest  in  the^uestion  does  not  disqualify  a  witness — it  must  appear 
that  he  will  gain  or  lose  by  the  direct  legal  operation  and  efiect  of  the 
judgment,  or  that  the  record  will  be  evidence  either  for  or  against  him,  in 
some  other  action.   Stewart  v.  Cbnner,  804 

11.  Where  the  judgment  will  not  be  evidence  for  or  against  the  witness,  to 
show  his  exemption  from,  or  liability  to  either  party,  or  in  any  manner  af- 
fect their  rights  in  respect  to  the  witness,  he  is  competent  to  testify ;  and 
this  although  the  judgment  against  the  defendant  would  be  evidence  in 
his  favor  in  an  action  at  his  instance  against  the  witness  to  show  that  he  had 
paid  the  money  under  legal  coercion.   lb.  804 

3  3.  When  a  levy  has  been  made  by  the  sheriff,  on  property  for  which  he  was 
afterwards  sued,  by  one  claiming  it  under  a  deed  of  trust  from  the  grantor, 
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and  which  he  subsequeiitly  sold  and  applied,  to  the  payment  of  ox]|»  of  the 
CTeditora  of  the  grnintor,  thereby  incapacitatiii^  iiim  from  being  a  witnesB 
in  the  suit :  Held,  that  this  tras  not  within  &e  rule,  which  prevento  a  pir- 
(y  to  the  suit,  by  any  act  of  his,  firom  incapacitating  one  finm  being  a  wit- 
ness against  him.  JVb^nerv.  Cdo^  8$ 

13*  The  court  cannot  exclude  the  testimony  of  a  witness,  because  in  the  ojiis- 
ion  of  the  court,  he  denies  on  his  croes-ezamination,  what  he  had  swcnto 
upon  the  examination  in  chief.    FoiobS  y.  OUr,  9Sl 

14.  One  who  had  puiehased  a  slave,  paidtlie  piindpal  part  of  thepuichw 
'  money,  and  afterwards  rescinded  the  contract,  and  retained  poesesskii  d 
the  slave  by  a  contract  of  hire,  is  a  competent  witness  for  the  vendor, at 
suit  by  him  against  one  who  purchased  the  slave  at  a  sale  by  execati<»,v 
the  property  of  the' witness.  His  competency  does  not  depend  upon  tie 
ftct  of  the  vendor  having  repaid  the  purchase  money,  upon  the  iCsaiwiaa 
of  the  contract    Babcodc  v.  HuntifigUm,  8G9 

15w  A  witness  who  is  a  director  of  a  bank,  cannot  be  asked  whether  the  odhs 
directors  of  the  bank  and  himself,  knew  with  what  intention  a  nfl  nad 
company  issued  certain  bills  or  notes.  WhdsUme  v.  Urn  Bank  at  XmA- 
gwncry,  875 

16.  A  former  executor,  who  has  resigned  his  trust,  may  be  a  witnesB  a^Biitft 
the  administrator  subsequently  appointed.  McLaughUn  v.  The  Cndikn 
o/AUn»,  9^ 

See  Evidence,  12, 13,  36,  40,  41. 

VATNESS,  CERTIFICATE  OF.  * 

L  A  wUneeses  certificate  is  not  an  open  account,  so  as  to  be  Imaoitjtbs 
atatttte  of  limitations  of  three  years.    CarvUk,  ifc  v.  MeynoUbj        ^ 

2.  Such  a  certificate  assigned,  will  enable  the  assignee  to  sue  in  the  witoeB* 
name,  for  his  use,  and  the  amount  to  be  recovered  does  not  depend  on  the 
sum  paid  for  the  certificate  by  the  assignee,    lb.  9® 

3.  It  is  competent  for  the  party,  notwithstanding  the  certificate,  to  show  tiut 
the  witness  undertone,  before  the  services  were  rendered  to  attend  {ntni- 
tously.    lb.  969 

^    '-.  a.  Oj. 
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VENDOR  AND  VENDEE— coNTimTED. 

finned.  The  purchaser  having  executed  )U9  notes,  and  taken  poaaeflnoD 
of  the  land,  which  he  retained  for  about  three  yeazs— Held,  that  he  coold 
not  abandon  the  possession,  and  reinae  to  pay  the  purchase  money,  for  an 
alledged  irregularity  in  the  sale.     Wtnihit^sUmyAdmWyV.McRobaU^  297 

<6.  A  purchaser  of  land,  at  a  sale  made  by  order  of  the  Orphans'  Court,  who 
is  let  into  possession,  cannot  defbnd  himself  at  law,  whilst  the  contiact  is 
in  force,  when  sued  for  the  purchase  money,  for  an  alledged  failure,  or 
defect  of  title.  Whether  Chancery  would  not,  in  certain  cases,  grant  v^ 
lief— Qvo^  297 

7.  The  vendee  of  land,  who  executes  his  note  for  the  purchase  money,  takes 
possession,  and  retains  it,  cannot  successfully  resist,  at  law,  the  payment 
of  the  note,  upon  the  ground  that  tome  of  the  vendors  were  infant  hein,  and 
no  administration  had  been  granted  on  the  estate  of  their  ancestor,  who 
died  intestate.    Bird  v.  Dcmid^  902 

"S,  A  purchaser  who  buys  a  tract  of  land,  pays  the  purchase  money,  and  ob- 
tains a  legal  title  without  notice  of  an  outstanding  equitable  title,  will  be 
protected  in  a  Court  of  Chancery.    Hanrick  fy  Powell  v.  TAofi^mm,   409 

9.  Where  a  party  had  an  equitable  title  to  one  half  of  a  tract  of  land,  of' 
which  the  line  had  not  been  run  and  ascertained,  and  was  not  one  of  the 
subdivisions  of  land  known  to  the  land  office,  a  possession,  to  be  notice, 
must  cover  the  entire  tract  claimed.   lb.  409 

10.  A  purchaser  of  a  lot  at  a  mortgage  sale,  where  the  lot  had  previously  been 
sold  under  execution  against  the  mortgagor,  and  the  possession  delivered 
by  the  sheriffto  such  purchaser,  cannot  transfer  his  title,  so  as  to  authorize 
his  alienee  to  sue  in  his  own  name.    Pryor  if  lusher  v.  BtUUr,  418 

11.  The  title  of  the  purchaser  of  land  at  a  sale  under  execution,  will  not  be 
prejudiced,  though  he  have  notice  of  an  unregistered  deed,  if  the  plaintiff  in 
execution  was  ignorant  of  its  existence.  Damd  v.  SorreUs  and  anotkerj  437 

liL,  Upon  a  bill  filed  to  rescind  a  contract  for  the  sale  of  land,  upon  the  alle- 
gation that  the  vendor  fraudulently  represented  that  a  portion  of  the  tract 
included  in  the  bond  for  title,  was  contiguous  to  the  residue,  when  in  truth 
it  was  remote  from  it,  and  did  not  adjoin  the  other  lands,  the  vendee  is  not 
entitled  to  relief  by  way  of  compensation,  although  the  vendor  admits  there 
was  a  mistake,  and  a  portion  of  the  land  sold  omitted  out  of  the  bond  for 
title,  and  another  portion  not  sold  inserted.    Pierct  v.  Brassfiddy         572 

13.  The  vendor  of  land  cannot  successfully  resist  the  performance  of  his  ar 
greement,  by  showing  that  the  purchaser  is  indebted  to  him  upon  an  w^ 
count  disconnected  with  the  contract  in  its  inception,  or  which  by  subse- 
quent arrangement,  is  not  made  a  part  of  it    Byrd  v.  Odem^  755 

14.  The  vendor  of  a  forty  acre  tract  of  land,  well  knowing  the  location  of  the 
comers  and  lines,  represented  one  of  the  lines  so  to  run  as  to  embrace  nine 
or  ten  acres  of  cleared  land,  when  in  truth  it  contained  much  less — thedif- 
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VENDOR  AND  VENDEE— continued. 

ference  of  value  between  die  land  pointed  out  and  that  conveyed  amount^ 
ed  to  almost  one  third  the  purchase  money ;  upon  discovering  the  mistake, 
the  vendee  proposed  to  the  vendor  to  rescind  the  contract,  or  to  be  aDow- 
ed  to  retain  the  land,  and  be  allowed  a  deduction  for  the  purchase  money,  or 
leave  the  matter  to  arbitration — ^which  several  propositions  were  rejected : 
Held,  that  these  facts  show  a  fraudulent  misrepresentation,  and  entitle  the 
vendee  to  a  rescission  of  the  contract  EUioU,  d  al.  v.  Booz,  d  aL        772 

15.  Where  £  sells  land  of  which  he  is  the  proprietor  to  B,  and  the  legal  title 
being  in  H,  he  makes  a  conveyance  according  to  the  vendee's  directionB, 
an  offer  by  the  vendee  to  rescind,  should  be  made  to  E  instead  of  H. — 
lb.  773 

16.  ^^xrt"}  ts  a  vendee  of  land  who  proposes  to  rescind  the  contract,  bound 
to  abandon  the  poessession  before  he  can  file  a  bill  to  enforce  a  rescission, 
where  his  proposition  is  rejected  by  the  vendor.  However  this  may  be,  as 
a  general  rule,  no  such  obligation  rests  upon  the  vendee,  if  the  vendor  ie 
insolvent   i6.  772 

17.  A  deed  for  land,  executed  to  a  purchaser  at  sheriff's  sale,  is  not  void,beL 
cause  the  purchaser  made  known  at  the  sale  the  existence  of  certain  deeds 
made  to  him  by  the  defendant  in  execution,  with  the  intention  of  puicba* 
sing  the  property  below  its  value.  Such  deed,  if  impeachable,  can  only 
be  impeached  inequity.  Whether  a  sale  made  by  collusion  between  the 
purchaser,  and  sheriS^  is  not  absolutely  void — Qtiere?  CosHUo  Sf  Kkho  v 
Thompson^  d37 

See  Orphans'  Court,  1,  2,  II. 
See  Pleading,  8. 

VERDICT. 

1.  When  the  imputed  fiither  pleads  not  guilty  of  being  the  father  of  the  bas- 
tard child,  and  the  verdict  is,  that  he  is  the  real  father  of  the  said  child, 
the  plea  and  verdict  will  be  referred  to  the  oomplaint,  and  an  inegular  is-' 
sue  offered  by  the  Court  will  be  disregarded,  although  the  defendant's  de- 
murer was  overruled.    AusUn  v.  Pidcdtj  102 

2.  The  jury  returned  a  verdict  in  favor  of  plalntiffii  for  '^fifty  acres  c^the 
•     eouth-eaat  fractional  quarter  of  fractional  section  24,  in  towoflhip  18,  of 

range  18,  in  the  district,"  Slc^  the  judgment  substantially  oonformed  to  the 
verdictr^iik^  that  the  verdict  did  not  sufficiently  identify  the  land,  to  en^ 
title  the  pkintiff  to  a  judgment,  under  whioh  the  sheriff  could  deliver  the 
posflessionofany  specific  part  of  the  land.  >Cnnmidinv.MHterfelid»59S 

See  Criminal  Cases,  Proceedings  in,  6. 

See  Sunday,  2. 
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WARRANTY. 

1.  A  vendee  of  land,  with  wiunaniy  of  title,  nuLf  pnichase  in  an  outstanding 
paramount  titte,  or  incumbrance,  and  may  recover  upon  his  wairanty  with- 
out an.actual  eviction ;  but  in  such  a  case  he  acts  at  his  peril,  and  assumes 
the  burden  of  proving,  that  he  submitted  to  a  good  title,  paramount  to  that 
of  the  wanantor.    Jknet^pmi  y,  BarlM  if  Waring,  379 

2.  Although  there  is  evidence  tending  to  show,  thai  the  defSsndant  was  aware 
that  a  horse  which  he  sold  to  the  plaintiff  was  diseased  with  the  sweeny, 
and  represeiitedthat  he  was  foundered,  the  representation  does  notneee$9ari- 
ly  amount  to  a  warranly  that  the  horse  was  not  otherwise  diseased  than 
with  founder;  but  it  should  be  left  to  the  jury  to  determine  whether  the 
tenns  employed  were  meant  and  received  as  a  toarranhfy  or  as  a  men  rtpre- 
aentation  of  the  seUa^s  opinioru)  And  the  assumption  by  the  Judge,  in  his 
charge,  that  the  rqnresentation  was  a  warranty,  will  not  be  legalized,  or  ren- 
dered harmless,  because  the  jury  would  have  been  warranted  in  finding  a 
verdict  for  the  plaintiff  upon  the  ground  of  &aud ;  for  it  cannot  be  known 
that  their  verdict  was  not  induced  by  the  charge  of  the  Court  FFtUiams  v, 
Cantum,  348 
See  Chancery,  7. 

WILLS  AND  TESTAMENT& 

1.  A  bequest  of  a  slave  to  one  for  her  lif^,  and  "  at  her  death  to  the  lawful 
issue  of  her  body,  that  may  then  be  living,  to  them  and  each  of  them,  share 
and  share  alike,  but  should  she  die  without  lawful  issue,  then  to  go  to  her 
sisters,  share  and  share  alike,"  is  good,  as  an  executory  devise,  the  asters 
taking  a  vested  remainder,  as  purchasers,  which  was  not  afieoted  ty  the 
sale  of  the  slave,  by  the  husband  of  the  tenant  for  life.  Wwdky  v.  Auf^ 
kaf,et(d.  716 

2.  A  bequest  of  perishable  chattels  to  one  for  life,  with  remainder  to  an- 
other,  without  some  direction  as  to  the  mode  of  enjoyment,  shows  the  in- 
tention of  the  testator,  that  each  taker  shall  have  the  same  mode  of  enjoy- 
ment, and  this  is  the  rule,  whether  the  bequest  is  general  or  specific,  or  of 
a  residuum.  But  the  general  rule  is  controlled  by  the  intention  of  the  tes- 
tator shewing  how  the  tenant  for  life  is  to  enjoy  the  estate:  Uddther^rt, 
that  when  the  bequest  was,  that  so  much  of  the  testatoi^  stock  or  town 
property  as  was  sufficient  to  pay  his  debts,  should  be  sold,  and  the  residae 
of  his  property  was  given  to  his  wife  dming  her  life  or  widowhood,  (wiUi 

•  remainder  ofver,)  to  use  in  any  necessary  or  lawfiil  way,  to  sell  for  a  vakta- 
'  tion,  or  to  dispose  of  all  or  any  partfer  her  convenience  or  neeeasaiy  &■€» 
was  abeqoest  of  die  use  of  the  property  in  kmd,  and  tint  the  executon  of 
the  wife  were  accountable  for  each  only  as  remained  m  specie,  cnr  were 
sold  during  her  life-time,  but  not  for  necessary  use.  Harrmiit  4d^' 
I\>8Ur,etaL  ^ 
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WITNESS. 

1.  The  grantor  in  a  deed  of  tnist,  by  which  property  is  conveyed  to  a  trus- 
tee,  for  the  benefit  of  creditors,  is  not  a  competent  witness  for  the  trustee 
in  a  suit  by  him  to  recover  the  trust  property  from  a  purchaser  claiming 
through  a  sheriff's  sale,  by  virtue  of  an  execution  against  the  grantor. — 
Hodgt  V.  Thompaony  131 

3.  One  who  has  indemnified  the  sheriff  for  seizing  goods  so  conveyed,  is  not 
a  competent  witness  to  sustain  the  title  of  the  purchaser  from  the  sheriff, 
when  the  suit  is  by  the  trustee ;  because,  when  the  sheriff  is  indemnified, 
the  purchaser,  if  evicted,  may  sue  him  as  a  warrantor  of  the  goods  pur- 
chased.   Ih.  131 

3b  The  plaintiff  may  prove  his  account  by  his  own  oath  under  the  statute, 
although  the  suit  is  brought  upon  a  note  as  well  as  an  account  Grasai  v. 
Cole  if  Co.  366 

4.  The  plaintiff  may  abandon  a  part  of  his  account,  so  as  to  bring  it  under 
9100,  to  entitle  him  to  testify.  lb.  366 

5.  No  noticvi  other  than  that  contained  in  the  declaration,  need  be  given, 
that  the  plaintiff  intends  being  a  witness  under  the  statute.    Ih.  366 

6.  When  a  witness  is  so  situated  that  he  will  be  liable  to  the  same  extent  to 
the  unsuccessful  party  in  the  cause,  no  matter  which  he  may  be,  his  inter- 
est is  balanced,  and  he  is  competent  to  testify  for  or  against  either  party. 
Spem  V.  muML,  744 

7.  Semiblt — ^where  a  witness  cannot  be  affected  by  the  verdict  and  judgment 
which  may  be  rendered  in  the  cause,  he  cannot  be  rejected  on  the  ground 
of  interest    lb.  744 

'  8.  Although  a  witness  may  be  interested  in  the  question,  yet  if  his  liability 
win  remain  unimpaiied,  no  matter  how  the  suit  in  which  he  is  called  to 
testify  may  eventuate,  an  objection  wiU  not  lie  to  his  competency.  lb.  744 

9.  The  admission  of  the  nominal  plaintiff,  after  he  had  parted  with  his  inter* 
est,  cannot  be  given  in  evidence  to  defeat  the  beneficial  plaintifil  Head^ 
fycY.  Shaver  fy  Mama,  791 

10.  An  interest  in  the^uestion  does  not  disqualify  a  witness-— it  must  appear 
tiiat  he  will  gain  or  lose  by  the  direct  legal  operation  and  effect  of  the 
judgment,  or  that  the  record  will  be  evidence  either  for  or  against  him,  in 
some  other  action.   SteuHoi  v.  Conner,  804 

11.  Where  the  judgment  will  not  be  evidence  for  or  against  the  witness,  to 
show  his  exemption  from,  or  liability  to  either  party,  or  in  any  manner  af- 
fect their  rights  in  respect  to  the  witness,  he  is  competent  to  testify ;  and 
this  although  the  judgment  against  the  defendant  would  be  evidence  in 
his  favor  in  an  action  at  his  instance  against  the  witness  to  show  that  he  had 
paid  the  money  under  legal  coercion.   lb.  804 

13.  When  a  levy  has  been  made  by  the  sheriff,  on  property  for  which  he  w^ 
afterwards  sued,  by  one  claiming  it  under  a  deed  of  trust  from  the  grantor, 
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and  which  he  suhsequently  sold  and  applied  to  the  payment  of  oqjo  of  the 
creditors  of  the  grantor,  thereby  incapacitatjuipthim  from  being  a  witness 
in  the  suit :  Held,  that  this  was  not  within  ike  role,  which  prevents  a  pv- 
ty  to  the  soit,  by  any  act  of  his,  from  incapacitating  one  fixxn  being  a  vit- 
ness  against  him.  Mqnerv.Cook,  836 

13.  The  court  cannot  exclude  the  testimony  of  a  witness,  because  in  the  qpiD- 
ion  of  the  court,  he  denies  on  his  croes-examinationy  what  he  had  swonito 
upon  the  examination  in  chief.    Pamli  v.  (M$y  861 

14.  One  who  had  purchased  a  slave,  paid  the  princqial  part  of  theporcbaie 
'  money,  and  aiterwards  rescinded  the  contract,  and  retained  poeseBskiD  of 

the  skve  by  a  contiact  of  hire,  is  a  conqietent  witness  for  the  vendor, at 
suit  by  him  against  one  who  purchased  the  slave  at  a  sale  by  6xeeatioii,B 
the  property  of  the' witness.  His  competency  does  not  depend  upon  tfae 
ftct  of  the  vendor  having  repaid  the  purchase  money,  upon  the  res^on 
of  the  contract    Baboodc  v.  HanJHngtonj  869 

15.  A  witness  who  is  a  director  of  a  bank,  cannot  be  asked  whether  the  otber 
directors  of  the  bank  and  himself,  knew  with  what  intention  a  rail  nad 
company  issued  certain  bills  or  notes.  WluitUme  v.  Tht  Bank  at  AfM- 
grnnery,  875 

16L  A  former  executor,  who  has  resigned  his  trust,  may  be  a  witness  agaimt 
the  administrator  subsequently  appointed.  MrLaughlm  v.  JTit  CitHton 
q/'JVUfftf,  925 

See  Evidence,  12,  13,  35,  40,  41. 

WITNESS,  CERTIFICATE  OF.  * 

L  A  witnesses  certificate  is  not  an  open  account,  so  as  to  be  bamd^tte 
Statute  of  limitations  of  three  years.    CorviOe,  ^c.  v.  BegnaUlM^         ^ 

2.  Such  a  oertificate  assigned,  will  enable  the  assignee  to  sue  in  the  witnoB* 
name,  for  his  use,  and  the  amount  to  be  recovered  does  not  deprad  on  the 
sum  paid  for  the  certificate  by  the  assignee,    lb,  969 

3.  It  is  competent  for  the  party,  notwithstanding  the  c^tificate,  to  show  that 
the  witness  undertodc,  before  the  services  were  rendered  to  attend  gialm- 
tously.    lb.  969 

a.  a. 


(at.  J- 
6 


i'6h    ^^bl       . 


HARVARP'  A\<\n  inn^py; 


